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SECTION 1.

ADMINISTRATIVE LAW, ADMINISTRATIVE PROCESS

1.1 Legal basis of the institute of public service as an element of state

organization of society

CyyacHa JnepkaBHa cly:)k0a TOKJIMKAaHA peali3yBaTH 3aKOHU JEpiKaBH,
3a0e3nevyyBaTu 3aXHUCT TMpaB Ta IHTEPECIB T'POMAJSIH, AEJETyBaHHS iM MEBHHUX
000B’s13KiB. SIK €JeMEHT JeprKaBHOI OpraHizaiii CyCHiIbCTBa Ta COILaIbHUN
THCTUTYT, JepKciyx0a Mae psig ocobmuBoctel. [lo-mepiie, BoHa mpencraBiisie
chepy mnpodeciiinoi misutbHOCTI. Bcim cBoiM 3MmicToM, dopMamMu 1 MeTOgaMu
JISUIBHICTh  JIEPKCITY>KOOBIIIB  CIIpSIMOBaHAa Ha 3a0e3NedYeHHsS TMOBHOBAaXKEHb
nepxkaBHUX opraHiB. [lo-gpyre, sk 00’e€qHyroda JaHKa MiXK JEpPKaBOKO 1
TPOMAJSIHCBKUM  CYCIUJIBCTBOM, JIEpKCIy’k0a TOKJIMKaHa 3axHINaTd I[paBsa,
CBOOO/IM, 3aKOHHI IHTEPECH YYaCHHUKIB CYCHIIBHUX BIIHOCHH. KoHCTHTYyIiliHE
MOJIOKEHHSI MpOo Te, IO JIOJAMHa, I MpaBa Ta CBOOOAM € HaWBAKIUBIIIO
I[IHHICTIO, BUCTYIA€ BH3HAYAJIBHUM CTPHKHEM Yy JISUIBHOCTI JACPIKCIIYKOOBIIIB,
HE3aJIeKHO B Ciayxk00Bo-mocagoBoro crarycy [1]. Ilo-tpete, mepxciyxba sk
CYCIILJIbHE fBHILE, JEMIO OUIbIIe, HDK JISUIbHICTD ACPHKCIYKOOBIIIB Ta OpraHiB
yrpasiiHHs. [{e cBoepinHa ¢popma Bi1oOpakeHHs CYCIUIBHUX 3B’ SI3K1B 1 BIJIHOCHH,
MOKAa3HUK CTYMEHs TYMaHHOCTI i ICHYIOUMX Yy CyCNUIbCTBI mopsakis. [lo-ueTBepre,
JepKCITy>k0a HE MPOCTO BKa3y€ Ha CYCHUIbHI 3B’SI3KM 1 BITHOCHHH, a COLIAIbHY
CIPSIMOBAHICTh, HAOJMKAIOUM KOHCTUTYI[IMHUN 17€an MpaBoOBOi JAEMOKPATHYHOI
Jep’KaBu 10 00’ €KTUBHOI peanbHOCTI. [lo-m’sare, nepkcmyxkba — 1me ¥ eTHudHa
cucrtema. opMyroun MpaBOCBIIOMICTh TPOMAJISIH, BOHA, SIK HOCIA MEBHOTO PiBHS
Mopaii, MOpaJbHHX IIIHHOCTEH, OPIEHTYE MEP>KCIY>KOOBIIB Ta TpOMAaJsiH Ha

JOTPUMAHHSI MOPAJILHUX HOPM 1 MPABUJII JTFOJICHKOTO CITIBXHUTTS. [ 0JIOBHOIO pUCOIO



Cy4acHOI1 JEpXKCIyXOM € TMpIiopuTeT IpaB Ta IHTEPECiB 0COOM 31 3MIHOIO
CITIBBITHOIIIEHHS IEPYKABHOTO 1 BIACHOTO 1HTEPECIB Ha KOPUCTH MEPIIIOTO.

[IpaBoBa OCHOBa MISUIBHOCTI JEp>KaBHOI CiIykOu (HOpMyeThbCcsl Ha TMiACTaBi
Takux HoOpMmaTuBiB, sk: CTpareris crajoro po3BUTKY «YkpaiHa — 2020»
(cxBasiena YxkazoMm IIpesmmenta Ykpainu Big 12 ciunsg 2015 poxy Ne 5, 30xpema
po3aiuiom 3 «JlopoxkHs KapTa Ta MeplIoveprosi npioputeTu peamizaiii CtpaTerii»)
[2]; Crpareris pedopmMyBaHHs JepKaBHOTO yrpasiiHHs Ykpainu Ha 2016 — 2020
poku (cxBajieHa posnopsypkeHHsM KaGinety MinicTpiB Ykpainu Bin 24 4yepBHA
2016 poky Ne 474-p) [3]; CepeHbOCTPOKOBHH IUIaH MPIOPUTETHUX AN Ypsiay A0
2020 poky (cxBanenuil posnopspkeHHsM Kabinety MinicTpiB Ykpainu Big 3
kBiTHI 2017 poky Ne 275-p) [4]; Kouuenumiss pedopmyBaHHS cHCTeMHU
npodeciifHOro HaBYaHHS JIEPYKABHUX CITY>KOOBIIIB, TOJIIB MICIIEBUX JIEPKABHUX
aJMiHICTpaliii, iX MepUIMX 3acTy[HUKIB Ta 3aCTylHHKIB, IOCaJ0BUX OCi0
MICIICBOTO  CAMOBpSIyBaHHs ~Ta  JICTIyTaTiB  MICIEBUX paj  (CXBaJieHa
posnopsimkenHsam Kadinety MinictpiB Ykpainu Bia 1 rpyaus 2017 poky Ne 974-p)
[5]; Konmeniiis 3anmpoBakeHHS mocay ¢axiBiiB 3 MUTaHb pedopM (CXBaneHa
posnopsimkenHsam Kabinery MinictpiB Ykpainu Binx 11 nucronaga 2016 poky Ne
905-p) [6]; Konmemnmisi BmpoBa/pkeHHS 1H(OpPMAIIAHOT CUCTEMHU YIPABIIHHS
JIOACBKUMHU pecypcaMH B JEpXKaBHUX OpraHax (CxBajeHa pO3MOPsAHKEHHIM
Kabinery MinictpiB Ykpainu Big 1 rpyans 2017 poxy Ne 844-p) [7].

Cucrema ympaBiiHHS JEepKaBHOIO Ciyx)0010 Bkitouae: Kabiner MiHicTpiB
Vkpainn;  HamioHanbHe areHTCTBO YKpaiHM 3 MUTaHb JEPXKaBHOI CITY>KOU;
KoMicito 3 nuTaHbs BUILIOTO KOPIYCY JI€PKABHOI CIIy>KOM Ta BIAMOBIAHI KOHKYPCHI
KOMICIi; KEpIBHUKIB JI€pP>KaBHOI CITyKOU; CTyOU yIpaBIIiHHS IEePCOHAIIOM.

JlepxaBHa ciy>)k0a € OCHOBOIO JEep>KaBHOTO YyIpaBmiHHA. [IpuHimmnu, Ha
OCHOBl SIKMX CTBOPIOETBHCS JepKaBHa ciyx0a, BimoOpaxeni y I[lpunnmmax
JIep’)KaBHOTO YIIPaBJIIHHS, a caMe: HaJIeKHICTh, BU3HAYCHICTh 1 3aCTOCYBAaHHS Ha
MpaKTULll cepu OXOIJICHHS IEP>KaBHOI CIIyKOH; BU3HAUEHICTh 1 3aCTOCYBaHHS Ha
MPAKTHUIll TOJITUKHA 1 MpaBoBoi 0a3u i mpodeciiftHOi Ta YITKO BIOPSIKOBAHOI

JIEp’KaBHOI CITy»KOM; BiAOIp 1 MPU3HAYEHHS Ha MOCAAM JEP’KaBHOI CIIy»OH, 110
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IPYHTYIOTbCSI Ha JIOCSTHEHHSX 1 3700yTKax Ta OJHAKOBOMY CTaBJEHHI [0
KaHAUAATIB; YiTKI Ta 3pO3yMUJIl KpUTEpii JJId MEepPEeBEICHHS Ha HIDKYY IOCaay Ta
NPUIUHEHHS JEP>KaBHOI CIYy>KOM; YHEMOXUIMBIECHHS MPSMOTO YH HEMpPsIMOTrO
MOJITUYHOTO BILIMBY Ha BUII KEPIBHI MOCAIN JAEPKaBHOI CIIY»KOH; CIIpaBeIjiuBa 1
Ipo30opa CHCTEMa OIUIATH Mpalli Jep>KaBHUX CIIykKOOBIIB, LI0 I'PYHTYEThCS Ha
kinacudikamii mocaa; 3abe3nedyeHHs NPOQEcitHOro PO3BUTKY JAEprKaBHHUX
CIy>KOOBIIIB, III0O BKJIOYA€E pEryJisIpHE HaBYaHHS, CIIPaBEIJIMBE OIIIHIOBaHHS
pe3yJIbTaTiB CIIyKO0BOT AISITBHOCTI, @ TAKOK MOOUIBHICTD 1 IPOCYBAHHS 1O CITy k01
Ha OCHOBI1 00’ €KTHUBHHUX, MTPO30PUX KPUTEPIiB 1 3100y TKIB; 3A1MCHEHHS 3aXO1B JJIs
CHPUSHHS TOOPOYECHOCTI, 3al00IraHHsl KOPYMIii Ta 3a0e3MeYeHHs TUCUUILIIIHN Ha
JiepKaBHIN CITyXkOi.

Tepmin ciyx0a Mae AekiIbka 3HadeHb. HalfyacTimie Horo po3yMiloTh SIK
OJIMH 3 BHU[IB IUIATHOI CYCIHIJIbHO-KOPHCHOI Mpalli, II0 MOJIAraE B 3A1MCHEHHI
yIOpPaBIiHHS, COLIAIBHO-KYJIBTYPHOMY OOCIyroByBaHHI rpomMaasH. OCHOBHI
0COOJIMBOCT1 Mpalli CJIy>KOOBIIIB HACTYIHI: BOJIOAIHHA OCOOJMBUM MPEIMETOM
mparli — iHpopMaIIi€ro, Ka BOJHOYAC € 3aCO00M BIUIMBY CIY>KOOBIIIB HA THX, KUM
BOHHU YIIPaBJISIOTh; CIY>XOOBIII, SIK MPaBUIIO, 30Upar0Th, 0OPOOJISIOTh, IEPEAAIOTh,
CTBOPIOIOTH 1H(GOPMAIIiI0; MAIOTh OIUIAYyBaHUM XapakTep Mpaili, ToOTO 3a MpaIfo
BOHHM OTPUMYIOTh 3apIliaTy; BUKOHYIOTh BOJIIO THX, KOMY BOHM MiANOPSIIKOBAaHI,
XTO OIUIa4Yy€e iX poOOTy; 3aliMalOTh KEpIBHI MOCAAN y JAEP’KaBHUX, IPOMAJICHKHUX,
MPUBATHUX OpraHizaiisx [8, c. 146].

OO0’eqHaBIIM BULIECKA3aHE, JEPKCIyKOy MOKHA BU3HAUYUTH HACTYIHUM
YUHOM — JIEPXKCITyK0a € Jep>KaBHUM MPABOBUM 1 COLIAIbHUM 1HCTUTYTOM, SIKAU
3MIMCHIOE B paMKaX CBOET KOMIETEHINT peaji3aiito Iiiel Ta (QyHKIIi opraHiB
BJIaAM W YNPaBIiHHA NUIAXOM MNPOQPECIHHOTO BUKOHAHHS CIIyXKOOBIISIMH CBOIX
N0CaJ0BUX OOOB’S3KIB 1 MOBHOBAXXEHb, 110 3a0€3MEUYIOTh B3a€MOJII0 JEpiKaBH 1
TpOMaJisiH y peaiizalii ix iHTepeciB, mpaB 1 000B’s3kiB. Tox, aepxciayxda —
0araroacnektHe sBunie. C.JI. JIlyOeHko Bkazye Ha psij NIAXO/IB 10 YCBIOMIICHHS
nporo ckjaaHoro spuia. [lo-mepiie, y mpoiiecyanbHOMY acleKTi AEp:KCIyx Oy

PO3MIISIIAI0Th: K NMpodeciiiHy AisUIbHICTh MPAI[iBHUKIB OPTraHiB MO0 BUKOHAHHS
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MOKJIAJICHUX Ha HUX MOCAT0BUX (DYHKIIN (11 MISUTHHICTD MPOSBISETHCS MOABIMHO
— K peamizaiis GYHKIIN JepKaBu 1 MOTped T'POMaasH y JepikaBi); SIK IPOIIEC
(GYHKIIIOHYBaHHS JIEP>KOPraHiB y MeXax IX KOMIIETEHIl; AK 31HCHEHHs IIiIeH,
GyHKIIN 1 3aKOHIB JAep)kaBH, TOOTO 1€ O0’€KTHBHE CYCIIUJIbHE SIBUINE, SKE HE
MOJKHA PO3IJIAAATH JIMIIE SK JISUIBHICTD JEPKCITY>KOOBIIB 1 OpraHiB yIpaBIIiHHS
(mpu UBOMY JiepiKarapar BUCTYIIAE K €IMHE LIJe, SIK 1HCTUTYT TPOMaISTHCHKOTO
cycniunbeTBa. I[lo-Apyre, y CTpyKTYpHOMY acIeKTi JEpKCIyxba — I1e cucTeMa
OpraHiB JIep>KaBH, A€ KOXKHHM, 3T1JTHO 3 KOMIETEHIIIEI0 MOXKHA Ha3BaTH CIyX OO0
(MmuTHa ciyxk0a, ciyx0Oa Oe3neku, cilyx0a eKCHOPTHOrO KOHTPOJIO, CIIyk0a
3alHATOCTI  HACENeHHsA, JAWIUIOMaThyHa ciyx0a Ttomo). Ilo-Tpete, B
Oprasi3aiiiHOMy acleKTi AepakKCiIyk0a Iie — cucTemMa Jep>KaBHUX Mocajl 1 mocaj 3a
KOHTPAKTOM, AK1 BIJIPI3HSIOTHCS CTaTycoM, MTOBHOBAKEHHSIMH,
H1IOPSIKOBAHICTIO, KBaTidikariiHuMu BUMoOTaMu. JlepkaBHi mocaau 00’ €IHaH1
B CHCTEMY HE JIMIIE 1EpApXIYHIMHU CXEMaMH, a W T0CaJ0BOTO MPOCYBAaHHS, TOOTO
mo0 cTaTH MEXaHI3MOM peamizaiii (QyHKUIH Aep>KyNpaBiiHHS, IEpPKCIYy)KOa
NOBUHHA OyTH J1€BUM IHCTPYMEHTOM YIOPSAIKYBaHHS caMoro jaepxamapaty. Ilo-
YeTBEpTE, B IHCTUTYLIOHAJIBLHOMY acCIEKTl JAEpKCiIyx0a — 1ie IpaBoBa i eTHYHa
HOpMaTHBHA CHCTEeMa, IO 3abe3nedye peanizaiio wijge, (yHKUINA, 3aKOHIB
JepKaBu. 3aBASKU €TUUHINA CTOPOHI, IEPKCIyKOa HaOyBa€ 3arajbHOKYJIBTYPHOTO,
y T.4., ICTOPUYHOT0, TPAIUIIIIHOTO, COLlIAIbHOTO cTatycy. [lo-m’saTe, corianbHuit
ACTEKT JCPKCITYKOM — IHTeTpyrounii (hakTop moao Beix momnepeanix. 00’ eKThuBHA
npupoga JAEPKCIYKOM SK COLIAJIBHOTO IHCTUTYTYy 3yMOBJIEHA 3MIHOIO
NpU3HAYEHHS HOBOI JIepyKaBU TPOMAITHCHKOTO TUITY, B SIKiH IepiKCIykOa — 11e BiKe
HE amapar KJIaCOBOTO HACWJILCTBA, & YNHHHUK KOHCOJIIIAIlli CyCHiIbCTBA. Y IIHOMY
MOJIATAa€ CYTHICTh JEPKCIYKOU SIK COLlaIbHOro 1HCTUTYTY [9, ¢. 199-200]. OTxe,
JEPIKCITyk0a PO3TISAAETHCS OJTHOYACHO SIK 1HCTUTYT, SIK JISUTHHICTH, K CHCTEMa
npaBuil poOOTH IMIOJ0 BUKOHAHHS (QYHKIIM JepkKaBU 1 SIK TEPCOHAN, SIKUAN
CIIPOMOXXHUN BUKOHYBaTH Il (yHKIi. BBaxkaemo, mo aepxciyxkba € 3acodom
peamizamii (yHKIIH colIanbHOT JepkKaBU, MOETHYIOYM OCOOMCTI, TPYMHOBI 1

JIep>KaBH1 1HTEpECH, OyAyUr KaHAJIOM MOBCSIKIEHHUX 3B S3KIB JIEpKaBU 1 HAPOY.
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CyuacHa nepxciayx0a BUXOAWTh 3 TOrO, IO JIEPHKCITYKOOBIII TOBHUHHI
MIPOBOJMUTH IMOJIITUKY OPTaHiB BIaJAM 1 HE MAIOTh MpaBa po3poOJIATH CBOIO BJIACHY.
VY kpaiHax 3axody HOEpXKCIy»KOOBIII 1€ — 3a3BUYail 3aMKHyTa KOPIOpaIlis,
BijjoKpeMIIeHa Bijl TpodeciiiHuX MoMiTHKIB. X nepeGyBaHHs Ha MOCajli OB’ A3aHE 3
NEBHUM CIIBBIAHOLICHHIM MOJITUYHUX CUJ Y CyCHUIbCTBI. JlepkaBHa ciayx0Oa —
BOKJIMBUAY YMHHUK MPOBEACHHS MOJITUYHUX 1 €KOHOMIYHUX pedopMm B YKpaiHi.
BtiM, nns 11 edekTUBHOI JiSSIBHOCTI HEOOXIJHI IMEBHI YMOBHU: KOHCEHCYC Y
CYCIUIBCTBI IIOAO 3arajJibHOMIOJCHKUX I[IHHOCTEH 1 TMPIOPUTETIB JAEp KaBHOI
MOJIITUKY, SIKYy CJIJ CHOPSIMOBYBaTH Ha JOCSITHEHHsS J00poOyTy HAaceleHHs,
3a0e3ne4YeHHs MpaB JIIOIUHU; 31HCHEHHS TPUHIIUITY PO3MOILTY BJIaJld, CTBOPEHHS
CUCTEeMH TMpOTHUBAr, SKI CIIOHYKAalOTh TMOJITUKIB [0 TMOIIYKYy KOMIIPOMICIB;
BU3HAUYCHHSI CTATyCy MOJITHYHHUX JISA4iB 1 JEPHKCIY>KOOBIIB (TEpIIl BU3HAYAIOTH
MOJTITUKY JE€P’KaBH, a APYTi, TIFOYM BIAMOBITHO N0 3araJiIbHUX 1HTEPECiB, MAIOTh
CIIY>KUTH HE OKPEMUM TOJITHYHUM CUJIaM, a BChOMY Hapojy); MoOyI0Ba OpraHiB
YVIOpaBIiHHSA  BIANOBIAHO 10 GYHKIINH JepkaBu; e(QEeKTUBHE 3A1MCHEHHS
KOHTPOJIbHOT (PYHKIII{ JAepxaBu; KOHKYPCHHM BIAOIp AEP>KCIy OOBIIB HAa OCHOBI
npodeciiHMX 3HaHb; JOTPMMAHHS OCHOBHHX OOOB’SI3KIB JEPIKCIIY>KOOBIIIB Ta
0oOMeXeHb, MOB’SA3aHUX 13 MPOXOIKEHHSAM ICPHKCIYKOU; TEXHIYHE OCHAIECHHS
JepKCITy KO Ta CTUMYJIIOBaHHS Ipalll Jep>Kciyk00B1iB. B Ykpaini ¢popmyerbes
€IMHa 32  HOPMAaTUBHO-NPABOBHMH,  OpraHi3alliiHUMH,  KagpOBUMH U
1H(pOopMaLIHHUMU 3acaiaMy JIEp>KCayxk0a 1 1i chif po3risiaTtd He K CYKYIHICTb
CIY>KOOBIIIB 1 YyCTaHOB, a SIK CHCTEMY COIllaJbHUX BIJHOCHH 1 3B S3KiB.
BianoBigHo, BIPOBa/KEHHS B JKUTTA 3aBJaHb 1 (DYHKIIA Jep)KaBHOI CIyKOu
0e3nocepeIHbO MOB’A3aHE 3 YTBOPEHHSIM YIIPaBIIHCHKUX OpTaHiB.

Otxe, AepkaBHa Choyx0a € CKJIaJHUM COIlaJbHO-IIPABOBUM 1HCTUTYTOM,
BUBYCHHSI SIKOTO BHMMAara€ KOMILIEKCHOTO aHai3dy. BoHa € crucTeMoro mpaBOBHX
HOPM, III0 PETIAMEHTYIOTh JEP>KaBHO-CIY>KOOB1 BiTHOCUHU. J[0 OCHOBHUX O3HAK,
pUC 1 BIACTUBOCTEH CyYacHOi MAEp>KCIy>KOM cniJ BigHecTH: Mpodeciiiny
TUSTBHICTh, Y MeXaxX SKOi peali3yeTbcs KOMIICTCHINSI Jep:KaBHUX OpraHiB;

3MICTOM JIISUIBHOCTI JEPKCITY>KOOBIIIB € BUKOHAHHS 3aBIaHb 1 QYHKII AepiKaBH,
11



HEOOXITHUX JUISl JKUTTENISUIBHOCTI  CYCNMUIBCTBA;, oOIUlaTa 3A1MCHIOETBCA 3

JIePKaBHOTO OFOJKETY.
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SECTION 2.
BUSINESS LAW

2.1 Compensatory character of tort liability in business law

3a yMOB CTPIMKOTO PO3BUTKY PHUHKOBHX BIIHOCHUH, JJISI KHUTTS KOXHOMY
HEOOXiHA BIICBHEHICTh y ACIKOMY TIPABUIBHOMY TOPSIIKY peUeH, 3 SKUMH MOYHA
Oyno O 3BIpMTHCH y CBOIX BYMHKax i pospaxyHkax'. Takorw 000B’A3KOBOIO
OCHOBOIO COIIIAJILHOTO 1CHYBAaHHS, TOYHO Hamepe]l BU3HAYEHOI0 i KOOPIMHOBAHOIO
CHUCTEMOIO COIllaJIbHOI TOBEIIHKKA BHUCTyMmae cGoOpMOBaHA B TOMY YH IHIIIOMY
CYCIIUIBCTBI CHCTEMA MPABOMOPSIKY. Byab-aKkuil AemiKT (He3aueXHO BiJ raixy3eBoi
MPUHAJICKHOCT]) TOPYIIYyE CTaH COIlaJIbHOI PIBHOBAr, JAecTaOLI3ye CHUCTEMY
UTICHOCTI MpaBonopsAnky. Ha BinMiHy BiJ IHIIMX 1HCTUTYTIB IUBIIBHOTO MpaBa,
SK1 BCTaHOBJIOIOTH MPABOBI POPMU Ui MOSBM HOPMAJIbHHUX LHMBLIBHO-IIPABOBUX
BIJIHOCHH, 1HCTUTYT JEJIKTHOTO IIpaBa € TMpaBoBUM OGOPMIICHHSM peakilii
CyCHUIbCTBA HA TPOIECH MATOJOTIYHI — IMOB’sA3aH1 3 MOPYIICHHSM BUIIE3raIaHOl
cuctemMu  mpaBonopsaky.  CyTHICTB ~ 1HCTUTYTY  IMBUIBHOI  JICIKTHOI
BIJIMOBIIAJILHOCT1 PO3KPUBAETHCS 3 TO3MUIIIT peatizallii HUIM OCHOBHOTO 3aBJIaHHS —
peryyitoBaHHS ~ KOMIICHCAI[IITHO-BITHOBIIIOBAHUX  OIMOJSIPHUX  IPaBOBIIHOCHH,
3T1JIHO 3 SKUMU JEIIKBEHT 3000B’s3aHUN BIJIIKOAYBATH MOTEPIIOMY 3aBAaHY
mkoay. | mumie 3a yMOBH JOCATHEHHS BIATOBIAHOI MeTH (a He ii JeKiIapyBaHHS)
IHCTUTYT IMBUIBHOI  JICJIKTHOI  BIAMOBIAQJIBHOCTI  BUCTYIIA€  IOPUIUYHO
rapaHTOBaHUM CIOCOOOM HAQMIMHOTO CYZOBOTO 3aXMCTy Ta CHPaBEIIHBOTO
BiJIHOBJICHHSI TTOPYIIICHUX MPaB Cy0’ €KTIB IIUBUILHUX MIPABOBITHOCHH.

JlocnmiKyr0u 3arajbHOEBPOIEUCHKI TEHJIEHIIT PO3BUTKY KOMIICHCALIIHUX

npoiieciB y chepl oXxopoHHUX 3000B’s3aHb, M. KamycTiHa KOHCTaTy€e: «IHCTUTYT

' Acnansn H. TloHATHE «TpaKIAHCKUM MPaBOIOPSIOK» B CUCTEME LMBHIUCTHYECKOTO 3HaHWA. HM36ecmus

batixanvckozo eocyoapemesennoeo ynusepcumema. 2016. T. 26. Ne 6. C. 1001.
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BIJIMOBIJIAJILHOCTI B MpaBl MOKJIMKAHUNA TapaHTyBaTH IOPUIUYHY HOPMATHUBHY
COIlIaJIbHY B3a€EMOJIiI0, BUKJTIOUUTH CBAaBLLIA (Hemepea0auyBaHICTh) Y COIIaIbBHUX
BIIHOCMHAX 1, 3a TMIOCEPEIHMIITBOM JETIKTHOI IHMBUIHHOI BiAMOBIAAIBHOCTI,
3a0€3MeUUTH  BIJHOBJICHHS TMOPYIICHMX MAaWHOBUX 1 HEMaWHOBUX IIpaB
norepriux»’. Cxoxoi aymkn porpumyerbes O. OTpamHoBa, sKa 3ayBaxye:
«ICHYBaHHSI B IMBUIBHUX TIPaBOBIJHOCHHAaX 3000B’s3aHb, CIPSIMOBAHMX Ha
BIJINIKO/TyBaHHS 3aBJAaHOI IIKOJIU (I103aJ0TOBIPHUX 3000B’s3aHb), € peaizalliero
OPUHLIUITY CIPaBEIJIMBOCTI, OCKIIbKM OCHOBHAa MeTa TaKuX 3000B’s3aHb —
BiIHOBJIEHHS MOPYLIEHHX IIPAB 1 KOMIIEHCAL[iS 3aBJaHOT HIKOIM".

3a3HadeHl ¥ MoAiOHI MO3UIlli, IO CyTi, IPYHTYIOThCS Ha 1/1€1 BIAHOBJICHHS
piBHOBaru, sika IiCHyBajJia 1O BYMHEHHS JMACHIKTY. SIKIIO BYMHEHHSM JCIIKTY
3aBHAETHCS IIKOJA, OJJHOYACHO BIH € «BUTOJIOIO» ISl JICJIIKBEHTA Ta «BTPATOIO»
MOTEPILIOro, TO BIIHOBJICHHS PIBHOBArH, sIKa ICHyBajla 10 BUMHEHHS JIETIKTY CTa€
B3a€MOJIIE€I0 MK LIMMU BTPATOIO Ta BUTOAOI0. 3a/Jsl BIAHOBIEHHS apu(MeTHdHOi
npornopiiii (piBHOCTI) BapTICTh BTpaT Mae OyTHU IMEpeHeceHa 3 IMOTepIIOro Ha
nenikBeHTa. OCHOBOIOJIOKHOIO O3HAKOI0 TAaKMX MPABOBITHOCHUH € T€, II0 BOHHU
OMOCEPEAKOBYIOTh MEPEHECEHHS] IIKOAM 3 MalHOBOI cepu ocodu, 10 3a3Haia
IKOAW, B MaWHOBY cdepy ocobu, sKa 3000B’si3aHa  BIJIIKOMYBaTH
(kommnieHCyBaTH). Bingrak, BiIHOBIEHHS MaWHOBOTO CTAHOBHUINA MOTEPIILIOTO
JIOCSITAETHCS  4Yepe3 MPUUHATTA IIKOAM Ha cebe JeNKBEHTOM. Takui miaxin
pO3paxyHKy KOMIIeHcalli 0a3yeThcsi Ha KOHIEMIi OaiiTy>KOCTi: MPU BHILIATI
MOTEPHIJIOMY TOBHOI KOMII€HCAIlli, HOro 3araJlbHUA CTaH HE [OBUHEH
NOTIPUIYBATUCS B OPIBHSHHI 31 CTAHOM, 1CHYIOUHMM 0 MOJIi ACNIKTY, 1110 NPU3BIB
0 TOSBU 30MTKIB. 3a BHUKOPUCTAHHS TaKOTO METOJOJIOTIYHOTO TIXOTY
BIJIHOBJICHHS CIIPaBEUIMBOCTI CyJl MPUCYJIKY€E BIAIIKOJYBAHHS IIKOJM B PO3MIpI,

KU CTaBUTh MOTEPILITY CTOPOHY B TaKe MOJIOKEHHS, B IKOMY BOHA OIUHUIACH O

2T'ybaeBa A. Teopus U NpaKTHKa HALIMOHAIBLHOTO JIEJMKTHOTO MPaBa B PaKypce €BPONEHCKOi IMBUIMCTHKH. UTOrH
MexayHapoaHoro Gopyma. Becmuux Canxm-Ilemepoypeckoeo ynusepcumema. 2013. Beim. 1. C. 98.

3 Orpamnosa O. Pearizallis NpUHIMIY CHPaBEUIMBOCTI Yy IMBiILHO-NPABOBUX 3000B’SI3aHHAX 13 3aBJaHHA HE
JIOTOBIpHOT mWKOAHN. Bicnux Kuiscvkoeo nayionanvrozo ynieepcumemy imeni Tapaca Illesuenxa. 2007. Bumr. 74-76.

C. 121.
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y BUIAJKY TOTpUMAaHHS (HEMOPYIICHHs) 11 3aKOHHUX MpaB. SKIO BUKOPUCTAHHS
KOMIICHCAIlli JToCsArae CBOET METH, TO J0OpOOYyT MOCTpa)kaanaoi CTOPOHU B pasi
JOTpUMaHHS 11 IpaB 1 B pa3l iX MOPYIIEHHS ¥ BUILIATH KOMIEHcAlii 301raloThCesl.
[Hakme Kakyuyu, MOTEPHUIOMY, SKHH OTpUMaB €KBIBAJICHTHY KOMIIEHCAIIIIO,
OJTHAKOBO MAaB MICII€ HECTIPUATIIMBUI BUTIAJOK YA HE MaB.

OpHaue, B yMOBax pO3BUTKY CY4aCHOTO CYCHUIbCTBA B IIUBIIBHO-IIPABOBOMY
M0JII YaCTO BUHHUKA€E MpoOiemMa, BUKJIMKAHA HEBU3HAYEHICTIO TAKOTO 31CTABJICHHS.
[TpoimtocTpyBaTu 10 MpodieMy MOKHA Ha MPUKIAAL AMCKYCli Ipo MexaHi3M
CIPaBEAJIMBOTO BIUIKOAYBAHHS IIKOAU JEIIKBEHTOM, KA 3BOJAUTHCS IO TAKOTO: 3
OJIHOTO OOKy, 0arato B 4YOMY JICJIIKTHA BIJAMOBIIAJIBHICTE € 1HCTPYMEHTOM
YCYHEHHS HECTPABEIJIUBOCTI, TOPO/KEHOT BYMHEHUM JIETIKTOM, IIJISTXOM
MOKJIaJJaHHsI 00O0B’A3KIB MO BIJIIKOYBaHHIO IIKOJW B MOBHOMY 00Cs31 Ha HOro
sanoiroBada (IIpo Le, 30KpeMa, npsAMo BKazaHo B cT. 1166 IIK Vkpainu?). Onnax,
3 1HIIOrO OOKYy, TMOBHICTIO BTUCHYTH ()EHOMEH JAENIKTHOI BiANOBIJAJIbHOCTI B
MPOKPYCTOBE JIOKE TeOopii KOMYTAaTUBHOI (KOPEKTYIOUOi) CIpPaBEIJIMBOCTI HE
BUJIA€THCS MOKJIMBUM, HAJTO BXKE BOHa Oaratorpansa. IlocmimoBHa peasnizartis
Takoi Teopili IMpH MOKJIAJACHHI JEIIKTHOI BIAMOBIIAJIBHOCTI MOXE TMOPOJUTH IIIe
OUTBIIly HECHPaBEJIMBICTh, SK-OT B HEOJHOPA30BO MOJIETHOBAHOMY BUYCHUMU
IPMKIALi 3aBJAHHS MIKOAU HeGAraTuM JeIiKBEHTOM IOTEPILIOMY-MiIbIPAEPY-.

[Ilo6 3amoOIrTH 3JIOBXKMBAaHHSIM IPU BCTAHOBJICHHI KIUIBKICHOI O3HAKU
(TpOIIOBOTO €KBIBAJCHTA) 3aMOJISIHOI INKOAW YKPATHCHKUM 3aKOHOMABEIh Y
ct. 1186 LK Vkpainu, nependauMB TmpaBWiio, IO JOMYCKAae BpaxyBaHHS
MaiHOBOTO CTAHOBHMINA JICJTIKBEHTa IMPU BHUPIIMICHHI TWTAHHS TIPO PO3MIp
BIJITKOyBaHHSI. BUKOPUCTOBYIOUM HaBElIEHE 3aKOHOJABYE IOJOKEHHS Cy0’ €KT
MPaBO3aCTOCYBAaHHS MOJKE€ BHU3HAYUTH NPUUHATHY MIpy, MOPSAOK 1 Crocid
nepeKyiajaHHsl Ha JIeNIKBEHTa TAraps MailHOBMX HACHIJKIB BYMHEHOTO

npasornopyiueHHsa. Cepes 1HIIOr0, MOXJIMBI BUMAJAKU 3MEHILIEHHS HEBUIIPABIAHO

4 usinbuuil kogexe Ykpainu. Bidomocmi Bepxoenoi Paou Vipainu. 2003. NeNe 40-44. Cr. 356.
5> boraanos JI. TpueauHas CyIIHOCTE CIIPaBeNIMBOCTH B cpepe NENTUKTHONW OTBETCTBEHHOCTH. JKypHan poccuiickozo

npasa. 2013. Ne 7. C. 50.
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BEJIMKOI0 00CATY CaHKII, po3CTpOUKH a00 BIACTPOYEHHS CIUIATH MPUCYAKEHOI
cymMu. BukopucranHs MexaHi3My, B OCHOBI $KOTO TIIOKJaJieHa CBO€pIIHA
BepU(dikallisg HasIBHUX TMpaB W OOOB’A3KIB, CIIOHYKa€ JO BHCHOBKY IIpO
HEIMPUITyCTUME MOKJIAaIaHHs Ha JIeNIKBEHTA SIBHO HEMOCUJIBHOTO AJI1 HhOTO, X04a U
aIeKBaTHOTO (DaKTMUYHUM BUTpPATaM MOTEPHLIOr0, KOMIIEHCALIHHOTO TSrapsi.

Bognouac,  kpiMm  Bu3HaHHS  JguBepcudikaiii  MBUILHO-TPABOBOI
BIJIMOBIJAIBHOCTI, TMOCTAaHOBKA MPOOJIEMH BHU3HAYEHHS PO3MIPY KOMIICHCAIT
noTpe0ye BpaxyBaHHS Ta YTOYHEHHS TMO3WIli CHIBBIIHOIIEHHS IIIHHOCTEH Ta
HiJIeH, sIKI Mae TepeciiyBaTH CHUCTeMa JICJIKTHOTO TMpaBa MPU BUKOPHUCTAHHI
KOMIICHCALIMHOTO MeXaHI3My. [Hakiie HEeeKBIBaJCHTHE BH3HAUCHHS PO3MIPY
KOMIIEHCAIlll MOX€ CIPUYMHUTH ab0 MOpyHIeHHS e(PEeKTUBHUX MpaBWIl, SKIIO
pO3Mip KOMIIGHCAIlll 3aHMKEHUM, a00 10 JOTPUMaHHS Hee(PEKTHUBHUX IpaBUII, a
TaKOXX /10 MParHEHHs YHUKHYTH AISUTBHOCTI B MEBHUX cepax, SIKIIO BETUYMHA
KoMITteHcalnii 3aBuiieHa. Ciif 3ayBakKUTH, IO TOTJISAM CIEIIAICTIB y TaTy3sXx
C€KOHOMIKH Ta IOPUCIPYACHIIT pO3XOJAThCS B MUTAHHI BU3HAYEHHS JaHUX IIIJIEH.
Peanizaliis nmpornoHOBaHOI €KOHOMICTaMHU METH Tependadae, 1mo y KOHQIIKTHUX
JETIKTHUX BIAHOCHMHAX 3axuIaTH Tpeba JuIe Ti BUAU AISIBHOCTI, SIK1 €(peKTHBHI
3 EKOHOMIYHOI TOYKH 30py. BIAMOBIMHO TWTaHHA BHW3HAYEHHS PO3MIPY
KOMIIEHCallii Oliblle CX0XKe Ha PO3paxyHOK ONTHMAJIbHOI I[IHM MOPYIIEHHS, HIXK
Ha BU3HAYEHHSI CIPABEIJIMBOIO BIIIIKOYyBaHHS BTpAT MOTEPHIJIOI CTOPOHHU.

VY cynoBiii MpakTUIIl OpH 3aXHUCTI YCTAJIEHOTO CTAaTyCy-KBO Ta MHOTo
TOJIOBHOTO 3aBJaHHS — BIJHOBJICHHS CTAHOBHWINLA, SIKE ICHYBAJIO 10 MOPYILIEHHS
npaBa MOXKHa croctepiraTd ¥ iHmi TpyaHoull. Tak, y SIKOCTI NpUKIaay, KOJIA
JISTIKTHUAN TO30B HE 3aBXKJIM MOJKE MOBHICTIO HIBEIIOBATH 3aBAaHy IIKOIY 1 TUM
OibIIIE TTOBEPHYTH BIJIHOIIEHHSI B MOYATKOBHMM CTaH, MOKHA Ha3BaTU CHUTYAIIlO
3aBAaHHS IIKOJIW TaKUM OCHOBOIIOJIOKHUM OJiaram, siK >KUTTS Ta 370poB’s. [lpu
HAsSBHOCTI BKa3aHUX CHUTYyaIllil IIKOAA 3aBAAE€ThCS HE JIMIIE HeMarepiaJbHUM
OslaramM 1 HeMaiilHOBUM OCOOMCTHUM IpaBaM MOTEPIIOr0, BAHUKAE TAKOXK MalHOBA
IKO/1a, 1[0 MOXke OyTH 3yMOBJICHA BTPATOIO 3apOOITKY, JOJIaTKOBUMH BUAATKAMU

Ha JIIKyBaHHS, NPOTE3YBAaHHS TOIIO. Y 3B’S3Ky 13 BTPATOI Mpale3gaTHOCTI,
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MOB’SI3aHOI0 3 MOUIKOKEHHSIM 370pOB’sl, MOTEPHUIMN OJHAKOBO 3aJMIIUTHCS Ha
BCE€ JKUTTS JKEPTBOK BUMHEHOTO JICNIKTY, a CYCIIJIbCTBO MOBHICTIO a0 3HAYHOIO
MIpOIO0 BTPAaTUTh KOPUCHOTO BHUPOOHHKA MaTepialbHUX abo ineanbHUX Omar. Jlis
YIIKO/KEHb, K1 BUKJIMKAIOTh KaJITBA, a TUM OUIbIIIE CMEPTh, KOMIIEHCAIIlS HE
MOke OyTu OOuHMCIeHa OJIHO3HAYHO NPABWIHHO, OCKUIBKH JKHUTTS Ta 370pOB’S
JOMUHU apriori 6e31iHHIl. He MokHa He BpaxoByBaTH ¥ Te, IO OIlIHKA BJIACHOTO
KUTTS U 310pOB’sl Ayke cy0’exkTtrBHA. [loTepriuinii, HaBiTh SKIIO BiH 3aJUIITUBCS
KUBUH, Oy/ie BU3HAUATH TaKy OIIHKY, fka O 3011blIyBaIa po3Mip KOMIIEHCAIIil.

3 METOJIOJOTIUHMX TO3MIIN 3aCTOCYBaHHS KOHCTPYKIIii, 3TiHO 3 SIKOKO IS
NOBHOTO  BIINMIKOAYBaHHSA  3alOAISHOTO  30MTKY  HEOOXIJTHO  TOBEPHYTHU
NOTEPNUIOMY €KBIBAJIEHTHY KOMIIEHCAIlI0, 100 BiH HE BiJ4yBaB MOTIPIICHHS
CBOTO CTaHOBHWINA B pe3yJbTaTi TMOPYIICHHS HOTO 3aKOHHUX IpaB, TOOTO
NOBEPHYTH HOro (CTaHOBUIIE) HAa MOYATKOBY «KPHUBY Oaly:KOCT1», B CHUTYalisIX
3aBAaHHS IIKOJYW TaKUM OCHOBOTIOJOKHHMM OJilaraM sIK JKATTA Ta 3]I0pOB’A
(HampuWKIaa, 3aBIaHHS IIKOIW 30POB’I0 BHACIHIJIOK JOPOKHBO-TPAHCIOPTHOT
NPUTOAM; 3aBJaHHSA IIKOAW 3J0pPOB’I0 y cdepl HalaHHS MEIUYHUX TOCIYT;
3aMOJIISTHHS TIKOJW 370pOB’I0 Ha BUPOOHUIITBI Ta 1H.) BUJAETHCS XUOHOIO. Y
BHIIQ/IKAX 3aIOJISHHS IITKOIU JKUTTIO Ta 3JI0POB’I0 JCIIKTHUM 1030B (haKTUIHO HE
MOK€ BIJHOBUTH CTaH, IO mepedyBaB 10 MpaBomopyimieHHs. He3Baxkaroun Ha
OCHOBHY CBOIO METY — YCYHEHHS HECHPHITIMBUX MaWHOBUX YU HEMaWHOBHX
HACJI/IKIB, pealli3yBaTH Take 3aBJIaHHS 3a JIOMOMOTOI0 €KBIBAJICHTHOI KOMIIEHCAITIT
B ITIOBHOMY 00CsI31 HE 3aBXIU MOXJIMBO. 3 OIVISIAY HA 1€, MEJIKTHUN M030B JIUIIIE
4acTKOBO Oyjae 3a0e3leuyBaTd  «3aJI0BOJICHHS BHMOID»  IMOTEPIIIOTO, 1
BIIOYBaTUMEThCS 1€ 3@ PaxyHOK TOro, IO BIJMOBIAHI BTPaTH, sSKI BIH IOHIC,
MIJJIATaTAMYTh 3aMiH1 1HIIUMHM MaTeplaJbHUMU Ojlaramu (HampuKIiaj, rpoimma),

SIK1, IO TOTO K, HE 3aBXIU OyIyTh apru(PMETUIHO PIBHOMIPHI.
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SECTION 3.

CIVIL LAW

3.1 IIpoOJsieMmu NpUMYCOBOT0 MPOAAXKY aKUil (Squeeze-out) B YKpaiHi

[IpobGnemMa mpuMyCOBOTO TIPOJAXKY aKIid MIHOPUTAPHUMHU aKI[IOHEpaMH Ha
BUMOTY BIJIACHUKIB (TpyHoH BIIACHUKIB, WIO MAIIOTh CIUIBHO) JOMIHYIOYOTO
KOHTPOJIbHOTO makeTa akuin (95 % +) (ckBi3-ayT, squeeze-out) € BIIHOCHO HOBOIO
JUISL YKpaiHCBKOTO MpaBa 1 mpakTuku. Lls mpouemypa 3ampoBagkeHa 3aKOHOM
VYkpainu (3Y) Big 23.03.2017 p. Ne 1983-VIII (mami — 3Y Ne 1983-VIII) «IIpo
BHECEHHS 3MIH JI0 JACIKUX 3aKOHOJIAaBYMX aKTIB YKpaiHM IIOAO IMiABUILEHHS PIBHSA
KOPIOPATUBHOTO YIPABIiHHA B aKI[IOHEPHUX TOBAPUCTBAX», SKUM (3aKOHOM)
3anpoBakeHa crarta 65-2 3Y «lIpo akiioHepHi TOBapuCTBa», sKa, BIIACHE,
perjiaMeHTy€e Ta J03BOJISIE MPUMYCOBUHN BUKYII akiiii. ToMy 1 mporeaypa 1ie He
oTpUMajia CHCTEMHOTO OCMHCIICHHS B YKpaiHi, 3 ypaxXyBaHHSAM YyKpPaiHChKHUX
peaniii. 3okpema, y ctarti [10] 3a3HaueHo, 10 3aKOHOAABCTBO MPO CKBi3-ayT
NOBHOIO MIpOI0 HE BIJMOBiAa€ HAa BCl MHUTaHHSA, [0 BUHUKAIOTH I dac
3aCTOCYBaHHS LI1€1 MPOLIEAYPH, a EAUHOI CYJI0BOI MPAKTUKHU HE OyJ10 chOpPMOBAHO 3
OTJISITY Ha HEMIOAaBHICTh BIPOBA/KEHHS Takoro npara [10, c. 164] (tpaBens 2019
p.)-

Ha nmanwmit vac (kineup Il miBpiuus 2020 poky) BiAOMO KijbKa CYJIOBHX
CHpaB, IO 3HAXOJATHCS y MPOBAKEHHI TOCHONAPCHKUX CYIIB YKpaiHu, e
MIHOPUTapHI AaKIIOHEPH OCIOPIOIOTh NPOLEAYPY CKBI3-ayTy B KOHKPETHHMX
aKIIOHEpHUX TOBApPUCTBAX, OJHAK >OJIHA 3 LIMX CIpaB 1€ He 3aBepiieHa. Ha
JaHU 4Yac mepiia Taka CIpaBa 3HAXOAUThCS Ha po3risial Benukoi [lamatu

Bepxosnoro Cyny. ITpoBamxenns Biakpure me 13.08.2019 poky (yxBana y crpasi
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Ne 908/137/18, mposamxenns Ne 12-106rc19%) i moci (ximens II mispivus 2020
POKY) HE 3aBepllieHe. Y 3B 3Ky 13 IIMM YCI 1HII aHAJIOTTYHI CY/IOB1 MPOBAIKEHHSI
3ynuHsoThes. Jlo peui, Benuka [lanaTta BigkpuBaia 1e npoBaKeHHS SK BITHOCHO
CIIpaBH, II0 MICTUTh BUKJIIOYHY MPaBOBY MpodiieMy. ToMy € Ba)JIMBUM HayKOBE
OCMHCIICHHS IIi€i mpoOjemMH, L0 MOXKE 3a/aTd HampsMOK BUPIMICHHS CIIPHUX
NUTaHb y MailOyTHOMY.

VY 3B’s3Ky 13 HOBHU3HOIO MPOOJIEMHU, HAYKOBI MyOJiKallii 3 OO MPUBOIY
nocTtaTHhO oOMexkeHi. [IuTaHHs OOrOBOPIOETHCS MEPEBAXKHO HA PIBHI €KCIEPTIB.
3okpemMa, mepiri KOMEHTapl mocajaoBux oci0 HamioHanbHOI KOMICIi 3 I[IHHHX
namnepiB Ta GonnoBoro puHky (gam — HKUIIDP) nHocunu no3utuBHUI XapakTep
(«CKBI3-ayT TMpPOXOJUTh B YKpaiHl 3a [HMBUI30BAaHUMHU €BPONECHCHKUMU
npaBwiamu») [11]. Ha posmmpeHoMy 3aciiaHHi CyJ0BOi MajaTd sl PO3TISTY
CHpaB 100 KOPHOPAaTUBHUX CIOPIB, KOPHOPATHUBHHUX IpaB Ta IIHHHUX IarepiB
KacariitHoro rocnogapcskoro cyny Bepxosroro Cyny (22.06.2018 p.) 3 mpuBoay
00TrOBOpPEHHS 3 CyAIIMH MICUEBHUX 1 alesAUIMHUX FOCIOJAPChKUX CY/IiB IPOLETYP
squeeze-out Ta sell-out mpencraBunku BI'O «Acomiariiss mpaBHHUKIB YKpaiHW»
MOCITIZIOBHO BUIIPABAOBYBAIM YKPAiHCHKUH CKBi3-ayT, CTBEPDKYIOUH, IO IIf
npoienypa, O€3yMOBHO, MIATPUMYETHCS MIKHAPOJHOK TMPAKTHKOIO Ta HE €
HE3BUYHHUM IPOIIECOM; [0 MIHOPHUTAPHI aKIIOHEPU 3aBaXKAIOTh MaKOPUTAPHOMY
aKIiOHepy HAJIKHUM YHHOM YMPAaBIATH AaKI[IOHEPHUM TOBApUCTBOM; IO
BIIOMparOYM y IHUX aKIIIOHEPIB aKIlli, MaXOPUTAPHUHN aKIIOHEp y TaKuil crocid
3axuiae ix mpaBa Touro [12]. LlinkoM MOXIMBO, IO IS MO3UIS MPO IIKOAY
aKLIOHEpPHUM TOBapHCTBAM BIJI MIHOPUTapHUX aKI[IOHEpPIB 3al04aTKOBaHa
O.P. KiGenko, sika y CBOili JOKTOPCHKIA JucepTarii Ha3Bajlia MIHOPHUTapPHHUX
aKI[IOHEPIB «Kaporw OO0XKOK0» ISl akKIloHepHOTo ToBapuctBa [13] 1 sika B
nojaneioMy Oylia cynanaero-aomnoBigadeM mpu  posrisal y Benukiit Tlamari
BepxosHoro Cyny crpasu Ne 908/137/18.

Jlo peul BapTO 3a3HAuUUTH, 1O y mnojaieiiomy came BI'O «Acomianis

MpaBHUKIB YKpaiHw» 3anepedyBajia MPOTH PO3TISAY MpoOieMH KOHCTUTYIIHHOCTI

¢ http://www.reyestr.court.gov.ua/Review/83692602
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ckBiz-ayry B Koncruryuiiinomy Cyni Vikpainm (mami — KCVY)’. I xoua KCY
BIJIMOBUBCSI pO3IUISIaTU NoJAaHHA 47 HapoAHUX AENyTaTiB YKpaiHU 3 MPUBOAY
KOHCTUTYILIMHOCTI CKBi3-ayTy 3 ¢opmansHux miacrtaB (yxsBana KCVY  Bin
10.10.2019 poxy Ne 45-y/19%), € migcraBm BBaXkaTH, IO CYNEPEUYKH 3 IPHBOIY
KOHCTUTYIIIHHOCTI CKBI3-ayTy IIe MOMNepeay. 30Kpema, SKIIO Yy 3rajadi BHIIE
copaBi Ne 908/137/18 mo3uBauli He [00’IOThCSA YCMiXy, y HHUX OyayTh Yyci
MOXJIMBOCTI caMoCTiiiHO 3BepHyTHUCA 10 KCVY 3 KOHCTUTYIIITHOIO cCKaproto (CT. 55
3V «llpo Koncrurymiitnuit Cyn Yipainm»).

Pazom i3 TuMm, mizHime uyuHOBHUKKM HKIIII®P 3nHauno oOepexHiiie
OIIIHIOBAJIM MPUUHSITHICTh CKBI3-ayTy, 3 YCBIJIOMJICHHSIM PU3HKIB MOPYILIEHHS TIPaB
MiHOpUTapHUX akiioHepis [14]. ¥ myOmikamisax [12, 15-18] nporao3yroTbcs 3HauH1
PU3HMKM TOPYIICHHS MaWHOBHUX IpaB aKI[IOHEPIB 3a YKPATHCHKOIO MPOLEAYPOIO
CKkBi3-ayTy. ¥ myOmikamisx [15-21] HaBOAATbCS KOHKPETHI MPUKIAANA TTOPYIIECHHS
npaB MIHOPUTApHUX aKI[IOHEPIB y 3B 3Ky 13 3aHWKEHHSIM I[IHU BUKYIY.
HaromonryeTscss Ha BiJICYTHOCTI TapaHTId 3aXHCTy IIpaBa MIHOPUTapHHUX
aKIIOHEPIB Ha OJIEpXKAHHS CIIPaBEUITMBOI KOMIICHCAIli PUHKOBOI BApTOCTI aKIlIA
[21]. ¥V crarTax [18, 21] HaBOAATHCS PU3UKH TMOPYIICHHS IpaB MIHOPUTAPHUX
aKIIOHEepIB TMpHU pPO3paxyHKAaX 3a akiii uepe3 eCcKpoy-paxyHku. Bigomuii
cemiagicT (QOHJOBOIO PUHKY Kepyrouuil aktuBamu Komnanii 3 ymnpaBiiHHS
aktuBamMu «APT KAIIITAJI Menemxment» B. Koponbs HazuBae npuiiHsatui 3Y
Ne 1983-VIII «HEKOHCTUTYIIHHUM 3aKOHOM, TTPOJIABIICHUM TIif oirapxiBy» [23] Ta
«CTIOHYKaHHSIM JI0 TIOJIApYHKY OJlirapxam HalO1AHIIIKNX BEPCTB HAaceIeHHs» [24].

ABTOpM TpPOMOHOBAHOI JO YyBard 4YMTa4diB CTaTTI € aJBOKAaTaMH, SKi
3aXHIAIOThH mpaBa  MIHOPHUTapHMX  aKI[IOHEpIB y  KOPIOPATUBHUX
MPaBOBIJHOCHUHAX. ABTOPU TaKOX Opaliy ydacThb Yy MIJATOTOBLI 3BEPHEHHS... O
KCY [25] 3 mpuBogy HEOOXIZHOCTI PO3TISAY KOHCTUTYIIMHOCTI TPOLETypU
squeeze-out Ta sell-out. Lls crarTs mnpucBsiyeHa HAYKOBOMY OOIPYHTYBaHHIO

HABEJIEHUX T€3, 00 MOXJIMBOCTI 1 HEOOXIAHICTH OOPOTHOM 3a paBa MIHOPUTAPHUX

7 https://uba.ua/ukr/news/6637/
8http://www.ccu.gov.ua/sites/default/files/docs/45_y_2019.pdf
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aKIIIOHEPIB IIIe HEe BUYEPIIaHi.

1. YkpaiHChKUM Tpollec CKBi3-ayTy MOOyJOBaHMM TakKUM YHHOM, IO YCI
IpoLeIypH MO0 TPUMYCOBOTO BHUKYIY aKIlii MaKOPUTApHUA aKI[IOHEP
(mokymenp) Ta MIAKOHTPOJIBHUM HMOMYy eMITEHT akKIii 31HCHIOITh B
OJIHOCTOPOHHBOMY MOPAIKY, 0e3 Oynb-KOro BpaxyBaHHS BOJII MIHOPUTApHOTO
akiioHepa (MpoAaBIlsA) Ta 0e€3 HaANeHCHOI aOMIHiCmMpamueHoi ma cyooeor
npouyedypu Konmpoaio ma na2nady. HaBiTe 1iHy (aKTUYHO BH3HAYA€ CTOPOHA
«MOKYyMIs», Ockuibku came HarmsmoBa Pama ToBapucTBa, 110 CKJIaJa€eThCcs 3
MpEJCTaBHUKIB Ma)XOpUTapis, HaMae OIliHIOBaya, SKWW, Ha BIAMIHY BiJ CYJJOBOTO
eKcrepTa, HE HECE JKOJHOI BIAMOBIIAIBLHOCTI 3a PE3YJbTaTH CBOET JISJIBHOCTI 3
OLIIHKM PHUHKOBOI BapTocTi akuii. Takud MiAXil € HEKOHCTUTYIINHUM SK 3a
HOpPMAaMHM KOHCTHUTYIIIfHOro mpaBa (myOJiYyHO-IPABOBUI acmlekT), Tak 1 3a
HOPMAaMH ITUBUILHOTO MpaBa — MPUBATHONPABOBUM aCTEKT (y CHCTEMHOMY 3B’SI3KY
Bumor Konctutymii Ykpainu ta [luBinsHoro Koaekcy Ykpainu, nani — [IKY).

[Ty6miuHo-nipaBoBHil acnekT onucyeThes 4. 5 cr. 41 Koncturyuii Ykpainu,
BIJIMTOBITHO JI0 SIKOT IPUMYCOBE BiIUYKEHHsI 00'€KTIB MpaBa MPUBATHOI BIACHOCTI
MOKe OyTH 3aCTOCOBAHE JIMIIE SIK BUHSTOK 3 MOTHUBIB CycniibHOi HeoOXionocmi,
Ha MIACTaBl 1 B MOPSAKY, BCTAHOBJICHUX 3aKOHOM, Ta 32 YMOBHU HOREPEOHbOZO |
NO6H020 GIOWIKOOY8AHHA IX eapmocmi. Y JTaHOMY BHIIAJIKy IPHUMYCOBHH BUKYII
aKIii 3JIUCHIOETbCS He 3 MOMuUEié cychniibHoi HeoOXiOHOcmi, a 3 MOTHUBIB
IHTEpECIiB TMPUBATHUX KOMMAHINA (AKI[IOHEpPHUX TOBApPUCTB) Ta iX BIIACHUKIB
(MaxxoputapHMX akiioHepiB). 3okpema, aBtopu ctarTi [10] po3rIsmarOTh
apryMEHTH Ha KOPHUCTh squeeze-out, mo Oynau HaBeaeHi Winter Group mnpu
po3po6iii Jupextuu Ne 2004/25/€C, Ha IMIIIEMEHTAIIIIO K01, SK BBaXkaeTbes [10,
15 Ta 1H.], cnpsmoBanuii 3Y Ne 1983-VIII. Tak, 3aBasku wmiil mnporeaypi
aKIIOHEpHE TOBAPUCTBO OTPUMYE 3HUKEHHS aIMIHICTPATUBHUX BUTPAT: BUTPATH
Ha 1HQpacTpykTypHi 3aco0u, BIAMPABICHHS MIHOPUTAPHUM  aKI[IOHEpaM
NOCTIMHUX 3BITIB, OpraHizamis 310paHb MiHOpUTapiiB. I[HIIOIO mepeBarow €
YHUKHEHHSI PO3KPUTTS 1H(GOpMAIlii CTOCOBHO [ISJIBHOCTI KOMITaHIi BEIMKIN

KUJIBKOCT1 aKI[IOHEpIiB, YaCTKa SIKMX JAY>K€ HE3HayHa Ta Kl HE 3/1aTHI BIUIUBATH Ha
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JUSTBHICTh TOBAPUCTBA 3arajioM. BUKIIIOUaIOTHCS PU3HMKHU 3JI0BXKMBAHHS MpaBaMu
TaKOIO TPYIIOI0 aKI[IOHEPIB 3 METOI MOCTABJIEHHS ITi/1 3arpo3y peaiizalliio IJIaHiB
Ma)XOpPHUTApliB Ta BUMaraHHs HEBUIIpaBAaHol Buroau. Hactymuum, ajne He MeHII
BKJIMBUM apryMEHTOM, € T€, [0 MaXOPUTAPHUI aKI[IOHEP HE MOKE MOBHOILIIHHO
peani3oByBaTH KOPHOPATHUBHI MpaBa, HE BOJOJIIOYM MOBHICTIO KOMIIaHi€w. Tak,
BIH HE MOXE pO3MOPSIKATUCA NPUOYTKAMHM KOMIIAHIi, HANpHUKIaA, ILIITXOM
3aJIy4eHHs 1X J10 CBOro Oi3Hecy 0e3 ydacTi MiHOpUTapHUX aKIIOHEPiB, BUMYIIICHHUM
MOTOJKYBAaTH 3HAYHI MPABOUYMHU, a TAKOXK Hapa)kaTUCS HA M030BH Ta ckapru [10,
c. 165]. ToOto, Mmema npumycosozo 6uxkyny o00yMo6/ieHA BUKIIOYHO
npusamuumu inmepecamu. OIHAK TPUMYCOBUU BHUKYN HE Yy CYCHUIBHUX
intepecax Koncruryuis Ykpainu He qo3sosse’.

[IpuBaTHONPaBOBUM acCNEKT HEKOHCTUTYLIMHOCTI YKPaiHCHKOIO CKBI3-ayTy
nossirae 'y tomy, mo LIKY mepexnbauae yknanaHHs NpaBOYMHIB MEPEBAXKHO 3a
OPUHLIUIIOM BUIBHOTO BOJICBUSIBIIEHHS CTOpiH. [Ipu BiICYyTHOCTI Takoro
BOJICBUSIBJICHHS BU3HAHHS IMPAaBOYMHIB YKJIAJACHUMH MOXJIMBE BUKIIOYHO 3a
pileHHsM cyay. BunydeHHs MaiiHa y TNpPUBAaTHHUX IHTEpecax Ta HAa KOPHUCTh
npuBaTHOi ocoOu 0e€3 3roju BJIaCHMKA MaiHa Ta/abo pimeHHs cyny LIKY He
JIOTyCKa€e. 3 MPUBOIY HEAOMYCTUMOCTI HEBIIMOBITHOCTI MOJOKEHD CIEIIAIIBHOTO
3akony LIKY, KCVY Bucnosuscs y pimensi Big 13.03.2012 poky Ne 5-pn/2012 no
crpaBi Ne 1-7/2012, ne, 30kpema, 3a3HAUMB, IO «HEBIONOBIOHICHb OKpeMUX
NOI0MCEHb CheyianbHo20 3aKOHy nonoxcennam Kooexcy ne moowce 6ymu ycynena
WLIAXOM 3ACMOCYBAHHA NPABUNA, 34 AKUM 3 NPUUHAMMAM HOB020 HOPMAMUBHO-
npasoBo2o akma asmMoMaAmuyHoO NPUSYRUHAE OO0 aKm (1l020 OKpeMi NON0NHCEHHS),
akuu 6ys uunnum y yaci paviwe. Ockinoku Koodekc € 0cHOBHUM akmoM YugiibHO20
3aKOHO0A8CmM8a, mo 0y0b-sAKi 3MIHU Y pe2Vi08aAHHI O0OHOPIOHUX NPABOBIOHOCUH
MOdHCYmMb 8i00y8amucs aume 3 00HOYACHUM GHECEHHAM 3MiH 00 Hb020 BIONOBIOHO

00 NOpsOKy, BCMAHOBIEH020 ab3ayom mpemim yacmuuu Opyeoi cmammi 4

% Jleski NPUXUIBHMKU squeeze-out (ouB. Hampuknaxm, [1]) BBaxaroTh, IO MOJIMIIEHHS YMOB POOOTH OyBIIMX
My OIIYHIX KOMIIaHIH € cycmiapHAM iHTepecoM. s Te3a Oyae po3riisHyTa HaMH HIDKYE.
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Kooexcy»'?,

JUis mpukiagy 3a3HauyMMoO, IO y KIACMYHOMY BHMAAKy MPUMYCOBOTO
BUKYITy — BHKYIy 3€MEJIbHUX [IUISHOK JUIS CYCHUIBHUX MOTPEd — OCTaTO4HE
pIIICHHS IIOJ0 BUKYIY HpuiiMaeTbcs cyqoM (4.3 cT. 15 3akony Ykpainu «Ilpo
BITUY’KCHHSI 3€MEbHUX JUISTHOK, 1HIMUX 00'€KTIB HEPYXOMOTO MaiHa, 1110 Ha HHUX
pO3MilleHI, sIKI Iepe0yBatoTh y MPUBATHIN BIACHOCTI, AJI CYCHUIbHUX MOTpeO un
3 MOTHBIB CYCHUIbHOI HeoOXimHocTi»). CymoBa mporeaypa abo ydacTb
JIEP’KAaBHOTO pEryjsTopa LIOJ0 «CKBI3-ayTy» IepeadadeHa MPakTUYHO Y BCIiX
KpaiHax, Jie BIpOBa/PKeHa Mpolieaypa «CckBiz-ay™ [26]. 3okpema, C. AHTOHOB [15]
1poHIUHO «AUBY€eThCs», ik HKLIIDP, nobiroroun 3Y Ne 1983-VIII, ne npomnucana
«mig cebe» MOAaTKOBUX MOBHOBAXXKEHB IIOJI0 KOHTPOJIIO 32 IIIHOYTBOPEHHSIM TPHU
CKBIi3-ayTi.

2. HopmMu 3akoHIB, IO pEryaiOlOTh HOPOLUEAYPY «CKBi3-ayT», HE
BIJIMOBIIAI0TH 1 ApyTiit BUMO3i 4. 5 cT. 41 KoHnctutymii Ykpaiau — nonepeonvozo i
NOBHO20 IOWKOOYBAHHA 6APMOCHI MAUIHA, W0 BUIYUAEMbCA.

IIJo cmocyembca «nonepeonv020» 6i0uiKOOy6aHHA. 3aKOH BpETYJIIOBAaB
CUTyaIlll0 TaKUM YHUHOM, IO «IOMEpPEIHE» BIAMIKOAYBaHHS uepe3 TaK 3BaHI
€CKpOY-paxyHKH (PaKTUYHO € IOPUANYHOI0 (DIKII€I0, OCKUIBKH, HAa BIIMIHY BiJl
3aXiTHUX TIPABOBUX TPAIUIIINA, €CKpOy-paxyHKH HajexaThb HE TpojaBiio (Y
JTAHOMY BUIIAJIKYy akKiliii), a moKymir. ToOTO MOKymelb OJHOYACHO 3aUIIAEThCS
BJIJACHUKOM CBOiX TpOIIEH 1 CTa€ BIIACHUKOM akilid. DaKTUYHO YKpaiHChKE
pEryJIIOBaHHS €CKPOY-PaxyHKIB — 1€ iMiTaIlis (hopmMaibHe KOMIIOBaHHS) 3aX1JHUX
TEPMIHIB 1 NOHATh, O€3 OCMUCIEHHS, 3aCBOEHHS 1 BIPOBAIKEHHA iX TIMOMHHOI
CyTHOCTI [22].

Tak, y crarti [27, c.2] uuryerbes cT. 1075 IluBUIBHOTO KOAEKCY
KamidopHii, BIAMOBIIHO 10 SIKOi «MaiHO, IO IIJIATaE MEPEIaHHIO 32 JOTOBOPOM,
MOke OyTH TepeaaHo TpeTid ocoOli, sika MpU HACTaHHI MEBHUX YMOB Ma€ MOTO
nepeaTd Ha BUKOHAHHS JOTroBopy. BononiHHS TpeThoro 0co0010 i YMOBOIO

HA3WBAEThCS €CKpoy». OAHAK SKIIO E€CKPOY-PaXyHOK HE HAJCXKHTh I TpeTid

19 https://zakon.rada.gov.ua/laws/show/v005p710-12
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0co01, TO HE MOKHA CKa3aTH, 110 KOIIITH HAJIEeXaTh 11 TpeTiit ocodi. Y ctarTi [19]
TakoX 3a3HaydaeTbes, mo 3Y Ne 1983-VIII y 3minax npo LKY «3Minrye» MOHATTS
BOJIOAUIBL PaxyHKy (MO CyTi, €CKpoy-areHta) Ta ocoOHu, fKa 3J1HCHIOE
nepepaxyBaHHs KOIITIB HAa TaKUH paxyHOK (1O CyTl, J€MOHEHTA KOIITIB).

3okpema, 3a ganumu HKIIIOP (Puc. 1), ¢axktuuno 3a BuiIydeHi akiii
aKIioHepaMU-BJIaCHUKAMH OTPUMAHO JIMIIE MEHIINE TIOJIOBUHU TPOIIOBOT
KOMIIEHCAllli, TaK 111€ ¥ He yCl HaJeXH1 KOILITH MepepaxoBaHi Ha €CKPOY-PaxXyHKH.
binpmie Toro, 3a JaHUMHU MPOTOKOJIIB OCTAHHIX YEPTOBHUX 300piB aKI[IOHEPIB, IO
nepeayBagd  «CKBi3-ayTy»  (MipaxyHKM BHUKOHaHl ['ojmoBoro  Acormiari
«MinoputapHi akiionepu Ykpainm» ['omyouriekum C.I'.), ychbOro akirioHepiB, 1110
«TOTPAIUI M «CKBI3-ayTy», Oyno 6uibmie 440.000 oci6. HatomicTs 3a TMH X
nanumMu HKP®P peansno rpomni otpumano 21.697 oci6, todto Ouna 5 %. Le
O3HAYae€, MO JOCTYM JI0 TPOIICH 3a akiii 3MOTJM OTPUMATH JIUIIE HAWOUIBII 3
MIHOpUTApHUX akILiOHEpiB, y 1HIMX 95 % akuioHepiB axuii, 3a niompumku
oepiicasu, IPOCTO BUIIYUCHI 0e3 Hanexcnoi komnencauii. Pazom i3 TuM, SKIIO
Jiep’kaBa 3ampoBajuiia TaKUil MeXaHi3M, BOHA MOBHUHHA TapaHTYBaTH, IO KOIITH
pealibHO MIMAYTh JO KOJUIIHIX BJIACHHUKIB, a HE NMEpPEKIagaTh Ha IMX BJIACHUKIB
TATap OTPUMAaHHA KOIITiB. OTKe, )KOAHOT rapaHTii MONEepPeIHbOTO BIAIIKOAYBAHHS
BapTOCTI akiiii HE HAJa€TbCs. TakUM YMHOM, BJIACHUKH aKIiil — MiHOpUTapHI
aKI[IOHEpW — aKIlii BTpaTWJIM, ajie TPOIIl 3a Il akiii He OTpUMAau. 3a3HaueHe
CBITUUTH MPO SBHO HEKOHCTUTYLIMHE PEryJlOBaHHS, HaBITh SKIIO 1 Ma€ Micle

«IyOJIYHUN IHTEPECH.
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PE3VJIbTAT 3AMNMNPOBAOXEHHA
NMPOLEAYPUN SQUEEZE-OUT

3a nepiog 3 04.06.2017 pgo 12.07.2019 poky

287

BCbOro npoueayp
squeeze-out
Big6ynoca

17025

BCbOIoO KOLUTIB

NnepepaxoBaHO Ha

PaxXyHKM eCKpoy

1’350

3aranbHa cyma

OO cnnaTtKM no BCiM
npoueaypam
squeeze-out

- 668

BCbOINoO KOLWITIB

34
npouenoypm

nogaHi ckaprm woano
He3roam 3 npouenypolo
squeeze-out

17 oUiHOK, WO BMKOPDUCTOBYBaNMUCE Min
vac squeeze-out, OTPHMManK HeraTHeHi
BUCHOBKKM @MY

MIAH
rpH

BUMNJa4vYeHo aKuioHepam
3 paxyHKiB ecKpoy

21 607 oci6 OoTpUManM KOLUTKU 3 paxyHKIB ecKpoy

* iHchopMauis Bifg GaHKIBCLKMX YCTaHOB WOA0 PaxXyHKIB eckpoy cTaHoM Ha 31.03.2019 poky

Ilndborpadika nigrotosneHa HauwioHanNnbHOK KOMICIEKD 3 UWiHHKMX Nanepie Ta QoHO0BOMo PUHKY

Puc. 1 Pe3synbTaT 3anpoBai>KeHHS MPOLIEAYPH «CKBI3-ayT» 3a MEepioj

04.06.2017-12.07.2019 (indorpadixa HKITIOP)

Jlsis TOpiBHSHHS 3a3HaYUMO, U0 BIAMOBIAHO 10 cT. 84.8 DemepanbHOTrO
3akony Pociiicekoi ®enepamii Bim 26.12.1995p. Ne208-®3 (y pen. Bin
07.03.2018 p.) «IIpo akiioHEpHI TOBAPUCTBAY:

6.1). Bracnux yinHux nanepis, wo 8UKYNno8yIOmsCsl, SIKULL 3apecCcmpo8anuil 8
peecmpi  akyioHepié moeapucmed, Ma€ npaso HaAnRpasumu peccmpamopy
moeapucmea 3aa8y, sAKa MiCMumbs pDeKei3umu 1o20 paxyHKy 6 OaHKy, Ha AKUIl
Mawms 0ymu nepepaxoeani KOuimu 3a YiHHi nanepu, w0 6UKYno8yImbCs.

8). Ilpomszom mpvox OHig niciisi NOOAHHs 0C0O010, 3A3HAUEHO Y NYHKmI 1
0cobo10, wo BUKYnogye axyii] O0oKymeHnmis,

yiei cmammi [mobmo, wo

niomeepoycyromo onaamy iM UYIHHUX Ranepie, W(0 GUKYNOBYIOMbCA,
peecmpamop moeapucmea CRUCY€e YIHHI nanepu, wo 8UKYNo8yIomscs, 3 0Co0008UX
PAXYHKI8 IX 6IACHUKIB, 3 0COO0BUX PAXYHKIE HOMIHANbHUX YMPUMYBAYI8 aKYIll i
3apaxos8ye ix Ha 0coboBuUll paxyHOK 0codu, 3a3HaveHoi 8 nynkmi 1 yiei cmammi.

Takum unHOM, 32 POCIMICHKUM 3aKOHOJIAaBCTBOM CIHMCAHHS aKIliil 3 paxyHKY
25



MIHOPUTAPHOI'O aKI[IOHEpa A0 PEabHOrO0 OTPUMAaHHS HUM KOIITIB HEMOKIIUBE.

o cmocyemubca «noeno2o» 6iouikodysannsa. YKpaiHCbKUM PUHOK aKIii y
HUHIIIHBOMY CTaHi, 30KpeMa, Oip)KOBUI PHUHOK, HE MOXe OYyTH I1HAUKATOPOM
HAJIe)KHOT IIHM BHKYIy, OCKUIBKM 3a OCTaHHI 4 pOKH, IIIOHaliMEHIle 10
BITHOILLIEHHIO O PUHKY akKilii, el PUHOK MOBHICTIO 3pyhHOBaHuil [15, 23]. ¥V
cratrti [10] Takok BKa3yeThCS HA BIACYTHICTh 3aKOHOJABYOTO MEXaHI3ZMY
BU3HAYEHHS CIpaBeIMBOI IIHU akuiid. CuTyallisi yCKIAQIHIOETbCS THUM, IO
OUTBUIICTh aKIIOHEPHUX TOBAPUCTB € MPUBATHUMHU Ta HE 3/1ACHIOIOTH MyOJIIYHOTO
PO3MIILIEHHS aKI[il, TOMy HEMOKJIMBO BCTAHOBUTH PUHKOBY BapTICTh aKIINA IS
oinpocti MinoputapiiB [10, c. 166]. Hanexna cuctema OIIHIOBaHHS aKIlid, Ha
Ky mnokiagaeTbesi ctarts 8 3Y «lIpo akiioHepHi TOBapWCTBa» Ta 3a SKY
BianoBigae iHmmi, HiX HKIIIOP, opran, a came — ®oHa AepkaBHOTO MaiiHa
VYkpaiau (nani — ®JIMY), — ve BigOyaoBaHa. Y 1Ib0My CEHCI IIUHIYHO BUTIISIAIOTH
TBEP/KEHHSI TPUXWIBHUKIB «CKBI3-ayTy» Tmpo 10-piuni 3ycwiist y cdepi
CTBOPEHHs IPABOBOIO DETYJIOBAHHSA «CKBi3-ayTy»!!, SKIIO HaBiTH HOPMalbHY
CHUCTEMY IIHOYTBOPEHHS 3a0€3MeUnT! HE 3MOTJIH. B pe3ynbTati, B 3aJIeKHOCTI BiJl
3aCTOCYBaHHSI PI3HUX METOAMK OIlIHIOBaHHS, PO3MIP OIIIHKM aKIiil MOXe
BIAPI3HATUCS Yy pasu, Hampukiang (3a oxany akmiio): IIpAT «ABaiiBcekuii
KOKCcOXiMiunu# 3aBog» — Bin 13,13 rpH. 00 54,3 rpu.; [IpAT «Meranypriitauit
KoMOiHaT «A3oBcTanb» — Bix 0,33 rpH. 10 6,24 rpH.; [IAT JITEK «/Ininmpoenepro»
—Bix 251,14 rpH. mo 788,32 rpH.; AT «3axigenepro» — Bix 130 rpH. 10 1540 rpH.
Ha npuknagax eMiTeHTIB rpynu «MeTiHBECT» 3aHWKEHHsI I[IHM BUJIHO HANOUIBII
penbedno [19-21, 25, 29-31 Ta in.].

TyT me moTpiOHO 3BEpPHYTH YBary, o, SK MOTOMKYIOTHCS CHEIialiCTH,
cama Tpoleaypa CKBI3-ayTy HaJAIITOBaHA Ha 3/ICUIEBICHHS BHUKYITY 3aJUIIKOBHX
5%'? akuii y mii mpoumemypi «TypTom», HiX Iie BimOysanoca 0, sgkmo 0
MaXOPUTAPHOMY BJIACHUKY MPHUUIUIOCS JTOMOBISITHCS 3 KOXHUM OKpPEMHUM

aKIiOHEpOM PO YMOBHU BHUKYIy y MpOIIeci BUKYMY aKIiil «B po3apio» [10, c. 165].

' https://uba.ua/ukr/news/6637/
12 B nesxux kpainax — 10 BigcoTkis
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ToMmy copaBeanTMBOMY IIIHOYTBOPEHHIO Yy TIPOIEAYypi CKBi3-ayTy TIOBHHHA
NPUIUIATHCS 0COOJIMBA yBara.

3okpema, B 6epe3Hi 2018 poky OyJio OTONOIIEHO IIHU TPUMYCOBOTO BUKYITY
aKIi M’ AT eMITEHTIB Tpynu « MeTiHBECT»: JBOX METAIypriiHUX KOMOiIHATIB Ta
TpbOX  TipHUYO-30arauyBasibHux KomOinatiB  (['3K). 3arampHa BapTicTh
aKI[IOHEPHOTO KamiTaly IHUX MANPUEMCTB ckiagana He MmeHiie 70 % pUHKOBOI
BapTOCTi, @ MO TMOKa3HUKY BJACHOro Kamitany — ¢dopmaibHo Oinbiie 80 %
0anaHCOBOI BapTOCTI aKLIOHEPHOTO KalliTaly XOJJIMHIoBOi komnaHii. [lpu npomy
I[IHA BUKYITy aKIiil JOYIpHIX MiANPUEMCTB Tpynu Oyna y 7,1-7,3 pa3u HHXKUOLO,
HIX OLlIIHEeHa BapTicTh akiioHepHoro kanitary XK «MeTtiHBecT».

PruHkoBa BapTiCTh akuii BeNMYE3HUX MeETanypriiHux komOiHaTiB MK
«A3oBcTanb» Ta MapiynonbChkoro MetanmypriiiHoro komb6Oinaty (MMK) Oyna
OLIIHEHa BIAMOBIIHO MeHII, HiXk 3a 1/11 ta 1/25 6anmaHcoBOi BapTOCTI KOMOIHATIB,
ska (OamaHcoBa BapTicTh) Oyna miaTBep/pkeHa B Tomy Taku 2018 pori B
odiuiinomy piuHomy 3BiTi XK «Metinect». Unctui npubyToK «A30BCTall» Ha
akiiro B 2018 pori B 1,5 pa3u nepeBUIuB 1iHy NPUMYCOBOTO BUKYITY aKIIiil I[bOTO
koMmbOinaty, a MMK — 3,4 pa3u. To6T1o 3a 8 micsaiiB 2018 poky 3 npulOyTKy MOXKHa
OyJ0 BUKYIMTH BCIO «A30BCTamb», a 3a 3,5 micsaui Bece MMK!. 3acnoBHUK
[MIpAT «KinTo», yKpaiHCHKOI KOMIIaHIX 3 YIpPaBIIHHS aKTHUBaMH ITyOJIYHHX
IHCTUTYTIB CIIUIbHOTO 1HBecTyBaHHs, Ceprii OkcaHWMY 3a3HA4YuB, IO Y
nepepaxyHKy Ha BapTiCTh aKIIOHEPHOTO KamiTajly IiHa BUKYIy akiliil y mpoiexypi
ckBi3-ayTy MMK HmKue, HiXK I[1Ha METaJo0pyXTy, SKH MOXKHa OyJi0 O OTpuMaTu
Bi JTiKBimamnii mporo mpuOyTKoBOro KomMOiHaTy 4.

o peui, ®/IMY HeratuBHO OIIIHUB SKICTh 3BITIB MPO OIIHKY aKIIHA IUX
emiTeHTiB [19]. Ame pmoci He 3HAWNUIOCA MeEXaHI3MIB, MO0 3a0e3MeYuTH
aKiioHepaM, siki Oynu mo30aBieHl akiid, HalexHoi Aormiatu. Hampuxman, y
pimenni'> Tocnomapcekoro cyay wmicra Kuesa Bim 23.11.2018 y cnpasi

No 910/8714/18, po3risiHyTi# 3 MPUBOAY OCKap>KEHHS MpOIeAypH CKkBiz-ayty MK

13 https://ua.interfax.com.ua/news/economic/493956.html
14 https://ua.interfax.com.ua/news/economic/493956.html
15 http://reyestr.court.gov.ua/Review/78214027
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«A30BcTanby, 3anuieHoMy 6e3 3miH ITocranoBoro!® ITiBHiUHOTO anensmiiiHOro
rocnojaapcbkoro cyay Big 19.02.2019 y miit ke crmpasi, BKa3aHo, IO «PELCH3Is
@oHay nep:KaBHOro MaitHa YKpaiHu, Ha sIKy MOCHJIA€ThCS MO3MBay BUKOHaHA 10
TpaBHs 2018 poky, Bxke MIiCisA 3aKiHYCHHS MPOLEIypH OOOB'S3KOBOTO MPOAAXKY
akuid. Ilpy 11pOMy, YMHHUM 3aKOHOJIABCTBOM HE BCTAHOBJIEHO MPIOPUTETHICTH
penien3iit @oHay AepKaBHOTO MalHaA Ha/ PEIEH3ISIMH 1HIIUX CYO0'€KTIB OIlIHOYHOI
naisibHOCTI». OTKe, 3’scyBaliocs, 11O HaBiTh HeratuBHa pereHsiss ®JMY B
YKpalHCHKUX YMOBax He Mae€ jKOJHOro 3HaueHHs. [IpaBna, kacauiiiHuil meperisia
JIAHO1 CIIPaBH I1I€ HE 3aKIHYCHO.

Ane SKIo0 y BUNAAKY METKOMOIHATIB II€ MOXKHa SIKOCh IOCIATUCh Ha
Branuii s HUX 2018 pik 1 30UTKM TOTMEpPENHIX POKiB, TO IBOTO HE MOKHA
3pOOUTH JJIs TIPHUYO0-30aradyBaJIbHUX KOMOTHATIB XOJIAMHTOBOT KOMITaHi1.

[ina Bukyny I'3K Oyna exBiBasieHTHa iX cTaOUTbHUM NpuOyTKaMm 3a 1,2-1,5
pOKH, ycepeaHeH1 Ha Oy/p-sKi TpuBaJl 4acoBi iHTepBaiu, HaBiTh 3 2005 mo 2018
PIK BKJIFOUHO. TOOTO MEHIII, HIXK 3a MIBTOPA POKHU 3 TPUOYTKIB MOXKHA TEOPETUYHO
BUKYIIUTH YBECh MpHUUO-30arauyBajbHUIl KOMOIHAT, SKIO B3SATH LIHY aKLii mpu
IpUMYCOBOMY BHKYyHi. | BapTo B3SITM A0 yBaru, 10 BiJ MPOJaXy akiiil B
nporeaypi «ckBiz-ayTy» 3a 3Y Ne 1983-VIII BimMOBUTHCH HISIK HE MOKHA.

Jlnst mopiBHsIHHS, Toro X Taku 2018 poky pociiickka rpyna Evraz mponana
npobneMuuii JHinpoBchbKuii MeTanypriiinuii 3apox rpyni DCH!7 3a BapricTio, ska
npu ¢popMaIbHOMY MOPIBHSIHHI B 6-9 pa3iB mepeBulllyBajia BapTiCTh IPUMYCOBOTO
BUKYNy aKIiid «A3zoBctami» Ta B 10-20 pasiB — Bapricth Bukyny MMK,
nepepaxoBani Ha 100% akiliOHEpHOTO KamiTany.

Axmii  [IpAT  «ABOIiBChbKHMN  KOKCOXIMIYHMM  3aBOf»  MPUMYCOBO
BUKYIIOBYBaJIMCs 3a I[IHOWO 15,0 rpH., BIANOBIIHO A0 MyOJIiYHOT BHMOTH Bij
05.05.2018. Tlomepennvo, 27.04.2018, mnpuiiHsATe pilIEHHA 3araJbHUX 300piB
aKiioHepiB ((paKTUYHO — pIMIEHHS Ma)XOPUTAPHOTO BIJIACHUKA) MPO BHUILIATY

nuBiAeHAIB y po3mipi 11,79 rpH. Ha 1 akmiro. Jlata cKiIajaHHs TMepesiKy

16 http://reyestr.court.gov.ua/Review/80523781
17 https://hromadske.ua/posts/evraz-abramovycha-prodala-svii-ostannii-zavod-v-ukraini
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aKIioHepiB g BuIuiaTH auBiaeHIiB — 19.07.2018, ToOTO michs 3aBepIieHHS
CkBi3-ayTy. OTxe, MIHOpUTApii OTPUMAJIA 3a CBOi aKIlli HIOMTO «CIpPaBEIIUBY
PUHKOBY» BapTICTh — TPOXHU OUIbIIE PIUHUX JUBIACHMIB Ta 3aJIMLIMIKACH 1 0e3
aKIIii, 1 6e3 JUBIACH/IIB.

€ cepiio3HI MUTaHHS 10 LIHW NMPUMYCOBOTO BHKYIy aKI[iil y akiliOHEpiB
I'3K, ne uuctuit mpubyTok 3a 2017 p. cknas 7,79 mupa. rpH. (3,36 rpH./akmis), a
CKBI3-ayT MPOXOJUB 3a IiHOI0 4,45 rpH./akuis, [{entpansaoro I'3K, skuit otpriman
yuctuii npulyTok 3a 2017 p. 2,28 rpH./akuid, a ckBi3-ayT — no 3,89 rpH./akiis, a
takox [arynenpkoro I'3K — unctuit mpubyrok 2,07 rpH./akiis, a ckBi3-ayT — 2,56
rpH./akiis. ToOTO akuii cTOSATh MaiKe CTIIBKU K, CKUIBKM KOMIIaHIi OTpUMad
npuOyTKy TIJIbKU 3a MIBTOpa PoOKy [22].

Bunaaku 3 mignpuemctBamMu  rpynu  «MeTiHBECT» €  JaleKo
HenooauHokumu. Tak, 12.02.2019 p. wmiHopuTapuum akuioHepam [IpAT
«Yxprpadit» Oyna HampapieHa O€3BIIKIMYHA BUMOTA TPO MPUMYCOBUH BUKYII
aKiii 1bOro TOBapuCTBA MO wiHI 3,35 rpuBHI 3a akuito. Lls nina B 12 pasiB MeHile,
HiX 1puOyTok [IpAT nHa akmito B 2018 pomi (39,6 rpH.), Ta MeHIIe, HIK pIYHUAN
npubytok B 2017 poumi (3,49 rpr.)'®. Tob6ro MaxkopurapHi aKIioHEpH
HIANPUEMCTBA TEOPETUYHO MOXKYTh BUKynmuTu 100 % axmiii miampueMcTa 3a
npuOyTOK, IO MiANPUEMCTBO, SIKE BOHU KOHTPOJIOIOTH, OTpUMAO 3a 1 MicAlb
po6otu B 2018 porri! Ile BiANOBIIa€ OKYIMTHOCTI IHBECTHUIIIT B OJIMH MICAIIb!

B. Kopons [23] BBaxae, 1m0 mpH I[iHI NPUMYCOBOTrO BUKyIy akuiid AT
«3axinenepro» y 130 rpH. 1iiicHO pUHKOBA iX I11HA MOBUHHA Oyjia O 3HAXOIUTHCS B
intepBasi 1100-1570 rpH., B cepennbomy 1340 rpH., ane ax Hisk He 130 rpH.
ToO6To0, 11iHa MPUMYCOBOTO BUKYITY 3aHMKeHa npakTuyHo y 10 pasis [23].

3a OIlIHKaMM aHAJIITHUKIB, 3arajibHa KUJIbKICTh aKIIIOHEPIB JIMIIE 3raJaHux
cemu ToBapucTB (MK «A3zosctanby, MMK, IliBniunuit [ 3K, lenatpansuuii ['3K,
[aryneupkuit 3K, Ionraseskuit ['3K, IIpAT «Ykprpadit»), y skux (akuioHepiB)
NPUMYCOBO BHKYIUIEHI aKIlii, ckiagae Maibke 120 Tucsu oci6. Ilpu npomy 3a

HallMEHIIMMHU OIIHKaMH, 3arajbHa CyMa HEIOOTPUMAaHUX KOIUTIB BHACIIIOK

18 http://ukrgrafit.zp.ua/images/files/2019/0A/zvit_emitent 2018.htm
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HEJIOOIIHKHU aKI[iil MpU MPUMYCOBOMY BHUKYIIl aKliil 3ralaHUX CEMU TOBAPUCTB
ouinoeTses B 1,2 mupa. rpusens! ([25]. V3aransaenns npod. Konoroimu O.B.1).

B Vkpaini MaxxopuTapHi BIACHUKH OTOJIONIYIOTH JJISi IPUMYCOBOTO BUKYITY
MIHIMAJbHY IIIHYy, $KYy MOKHa «OOIPYHTYBaTH», >KOHIUIIOIOUM HHUbpaMu Ta
¢dakramu, 1 gka (LiHA) HE BIANOBIJAa€ PUHKOBIN (CHpaBeIMBIi) BapTOCTI aKIlii.
[Ipu 1bpOMy akuioHEpU TMO030aBICHI MOXJIMBOCTI y OyIp-sKUH  CIocio
0o0roBOprOBaTH 110 IiHY, a OYIb-SKOr0 JEpKaBHOTO KOHTPOJIO 3a TaKuM
IIHOYTBOPEHHSIM, SIK BKa3aHO BHIE, HE ICHye. 30Kpema, Y pilIeHH]
€porneiicekoro Cyay 3 npap moaunu (gam — €CIUI) Big 12.10.1982 y cnpasi
«Bramelid and Malmstrom v. Sweden», mocunaHHsSM Ha sKe, SK IPaBUIIO,
OOTPYHTOBY€THCSA IPUUHATHICTh CKBI3-ayTy IJisi YKpainu [12], HaronomryeTbesi Ha
TOMY, 10 OCHOB0I0 CHpPAGEONUBO20 GUKYNY aKUill 34 UWBEOCbKUM
3AKOHO0AGCMBOM € nepeodayena ui6e0CbKUM 3aKOHOOABCHMEOM apoOimpary;cna
npouedypa. Y [naHii cOpaBl 3a HaaeéHOCMI 3anepevyeHb MIHOPDUMAPHUX
aKkyionepie eMiTEHT B 0co01 Paau aupexTopiB nmpu3HayuB apOITpa)KHY KOJIETIIO 3
TPHOX apOITPiB — IBOX JTUIJIOMOBAHUX OyXTanTepiB 1 mpodecopa.

B orysini LCF [32] HarononryeTbes Ha MPEBEHTUBHUX 3ac00aX JOTpPUMAaHHS
IpaB MIHOPUTAPHUX aKI[IOHEPiB 32 3aKOHOM IPO aKl1OHEpHI KoMmaHii (map. 327a—
327f) HimeuunHu: mnHChbMOBA JOMOBIb MaXXOPUTAPHOTO aKIioHepa 1 1l
3aTBEPIKEHHS 3arajJbHUMHU 300paMH TOBAapHUCTBA; MEPEBIPKa CIIBPO3MIPHOCTI Ta
JIOCTaTHOCTI  2POuio6oi KOMREHCauii NpU3HAYeHUM CYOOM  aAyOuUmopom;
peecTpallisi pillieHHs] 3arajdbHUX 300piB B TOPrOBEIBHOMY PEECTPI, 3 MOMEHTY
SKOTO Tpolieaypa squeeze-out HaOyBae YMHHOCTI. [Ipu IbOMy OCKap>KeHHS y Cyi
pIlIEHHS 3aralbHUX 300piB MPO MPUMYCOBHI BUKYI Ha MiJACTaBl HEBIAMOBITHOCTI
HOpMaM 3aKOHY 3YHUHAE TIPOLEIYpY Ssqueeze-out, AKugo cyo He 00360,1umb
pEECTpaIliio PIllIeHHs B TOPTOBENbHOMY peecTpi [32, ¢. 9].

B ykpaiHcbKkOMYy 3aKOHOJABCTBI Takux MOXkJuBocTe (aHi Ak y llIBerii, aHi

sk y HimeuuuHi) 1 6JIM3bKO HEMa€e, TOMY MOPIBHSHHSA «yKPaiHCBKOI0» CKBI3-ayTy

19 https://aeaep.com.ua/v-rezultati-vprovadzhennia-protsedury-skviz-aut-u-aktsioneriv-7-krupnykh-pidpryiemstv-

vkraly-1-2-mlrd-hrn/
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13 MIBEUKUM YU HIMEIbKUM BKpail HekopekTHe. HarnmsgoBy Pany akiioHepHOTO
TOBAapUCTBA, 5Ka, 30KpeMa, OOMpae «HE3aJIEeKHOro» OIHIOBaYa 1 SKa LIJIKOM
3aJie’KHA B Ma)XOPUTAPHOTO BJIACHUKA (IOKYMIlN»), HE MOXKHA Ha3BaTH
00’€KTUBHUM apOITpOM. 3a TaKHUX yMOB «HE3AJICKHI» OIHIOBa4l POOJIATH yce
MOJKJIMBE 1 HAaBITh HEMOXJMBE, 100 «OOTPYHTYBaTH» NPUHHATHY came s
Ma)XOpPUTAPHOTO BiacHUKA ITiHY. Tak, moBigomiserses [19], mo unen HKIIIDP
J1. Tapabakin po3MoBiB PO JOCBI YTopiiMHU Ta bpas3umii, «jie y 3aKoHi 00
CKBi3-ayTy MPOMHUCAIA HOPMY TIPO T€, IO BUKYM aKIii HE MOXKE 31HCHIOBATHUCS
HIDKYE [IHU BapTOCTI YUCTUX aKTUBIB aKIIOHEPHOTO TOBApUCTBa». B mpuHuummi 11e
€ IUJIKOM CIpPaBeIJIUBUM, OCKUIbKH SKIIO, YYaCHUK TOBapUCTBA IPUMYCOBO
M030aBISETHCA YAaCTKW, TO HOMYy IIOBUHHA OyTH KOMIICHCOBaHa BIiJIOBIHA
YacTHHA BapTOCTI aKTUBIB TOBApUCTBA. « K10 O y HaAC Jisyia sl HopMa, TO aKIi
«A30BcTaN» BUKYNOBYBanucs 0 mo 5-6 rpH. 3a akiiito, T00To y 10 pa3iB Buile, HIXX
e Oyno», — 3a3HauuB J]. Tapabaxin.

3BUYaiiHO, yce 1e¢ MNpaBWwIbHO. TIABKA HE3PO3YMUIO, II0 3aBaJWUJIO
3aMpoOBaJUTH 1[I0 HOPMY B yKpalHChKE 3aKOHOJABCTBO Ha €Tami NMPUUHATTA 3Y
No 1983-VIII. binbme Ttoro, i s YKpaiHM NPUHIIMIIOBUX HOBEJI TYT HEMae,
OCKIJIbKM OIlIHKA BapTOCTI aKIii MO I[iHI YACTUX aKTUBIB BIATMOBITA€ TaK 3BAHOMY
«MaifHOBOMY» TIJIXO/y N0 OIlIHKM aKTUBIB ToBapucTB [20], mepembaueHOMY
HamionanpauM ctangaptoM Ne 1 «3aranbHi 3acaay OI[IHKM MaiiHa 1 MalHOBHX
npaB», 3aTBepikeHMM moctaHoBoio Big 10.09.2003 p. No 1440 KabGinery
MinictpiB Vkpainu. Sk Ou Takuil miaxiag OyB 3aCTOCOBAaHUM OIlIHIOBaYeM 0
ominku akiii, Hanpukiaa, [IpAT «ABAiiBCbKHIT KOKCOXIMIYHUN 3aBO», TO aKIli
MOBUHHI OyJin O OlliHEeH1 He MeHIIe, HiX Y 54,3 TpH., a He y 15,0 rpH.

Onnak 11006 He OTpUMaTH pe3ysbTaT y 54,3 TpH., OI[IHIOBAY BIIMOBUBCS Bi/I
BUKOPUCTAHHA MaWHOBOTO TIJIXOJy, MOSICHUBIIN 1€ THM, IO «OYIHIOBAYAM He
oy 6 oocmamui mipi docmynui OaHi Oyxeanmepcokoi 3eimuocmi IIpAT
«Aeodiiscokuti koxcoximiunuii 3aeo0» [20]. 1 ne mpu ToMy, 10 camMe 3aMOBHHK
OIIIHKA — €MITEHT MOBWHEH OyB HAJaTH OIHIOBAYYy yCl HEOOXIiIHI JJIs OIIHKH

JlaH1, OCKIIbKH BiAMoBiAHO 10 4. 2 cT. 11 3V «lIpo orminky maiiHa, MaliHOBUX IpaB
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Ta TpodeciiiHy OIIHOYHY MisUTBHICTh B YKpaiH1», 3aMOBHUKH OLIHKU HOBUHHI
3abe3neyumu JOCTYyN Cy0'€eKTa OIIHOYHOI IISJIBHOCTI 10 MaifHa, IO MiJJIArae
OIIIHIII HA 3aKOHHMX TIJCTaBaX, OMPUMAHHA HUM HeE0OXiOHOi ma 00cmogipHol
iHpopmauii npo 3a3nauene MaiHo 0141 NPoeedeH s 1020 oyinku. HatomicTh npu
pelieH3yBaHHs JaHOTO 3BITYy Mpo OWIHKY MaiHa (akmi) y ®AMY Bkazane
«OOTPYHTYBaHHS» HE BHUKIMKAJIO >KOJHHUX 3allepedyeHb, TOMY HACHIAKHA TaKol
OLHKK JI0CI 3 TPYJOM OCIOpIOIOThCA y cyaax (cmpasu NeNe 905/1925/18%°,
905/1926/18%!, 905/671/19%2).

Busnatoun BHCOKMH CTYIiHb PHU3HMKIB CKBI3-ayTy 3a oIliHkamu, [‘ojioBa
HKIII®P T.3. Xpomaer BuzHaB (21.10.2019), mo «24 3BiTH NpoO OLIHKY MaJld
Iy>Ke 3HauHI HEIOJIKH, K1 BIUIMHYJIM Ha JOCTOBIPHICTH OLIIHKH, a0 B3arajii HE
BI/IMOBIJJAIM BUMOTaM HOPMAaTHBHO-TIPABOBUX AaKTIB MPO OIIHKY MaiHa, OyJu
HesikicHuMu abo Henpodeciitnumu. e g0 mpubmusno 40 3BiTiB Oy/iM 4acTKOBI
nuTaHHs». OgHaK npu npoMy BiH mopafi, mo KCVY BimMoBumiocs posriasaatu
NMTAHHA KOHCTUTYLIMHOCTI YKPAiHCEKOTO CKBi3-ayTy>>,

OTxe, KOHCTUTYLIHHA TapaHTisl HOE6HO20 GIOUWIKOOYBAHHA 6aApMOCHI
MaiHa, W0 GUIYYAECMbCA, HABITH SKIIO NPUIYCTUTH, IO 1€ BWIyYEHHS
3IIACHIOETHCS Y MyOIIYHUX 1HTepecax, He JOTPUMY€EThHCH.

3. 3rigHo 4. 4 c1. 13 Koncrutyuii Ykpainu «/lep:kaBa 3a0e3neuye 3aXuct
npaB ycix CcyO'ekTIB TMpaBa BJACHOCTI 1 TOCHOJAPIOBaHHs, COLIAIbHY
COpPSIMOBaHICTh EKOHOMIKM. Yci cy0'ekTM mnpaBa BJIacHOCTI PpiBHI mepen
3ak0HOM». HopMmMu 3akOHYy IpO «CKBi3-ayT» MHOPYIIYIOTh 1 L0 KOHCTUTYLIHHY
rapaHTiio.

Tax, crarts 65-2 3V «IIpo akiioHepHI TOBapHCTBa» J03BOJSE OCOOI1, sKa
Halyya JIOMIHYIOYHI KOHTPOJIbHUHN TMaKeT akiliii TOBapHCTBa, pPeaji3oByBaTH IO
POILIeTypy CIUIBHO 3 TPETIMH 0coOamu, skl He € ii adiniiioBanumMu ocodamu. [Ipu

bOMY OY[b-sIKI IMyOJIYHO 3pO3yMiJIi MpaBMiia OOpaHHS IUX TPETiX OCi0 KOIHUM

20 http://reyestr.court.gov.ua/Review/84451649

2! http://www.reyestr.court.gov.ua/Review/82400574

22 http://reyestr.court.gov.ua/Review/83028714

23 https://finclub.net/news/konstitutsionnyj-sud-otkazal-deputatam-v-zhalobe-na-skviz-aut.html
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YUHOM HE perjlaMeHTOBaH1. B pe3ynbTari o/1H1 akiioHepH (3a3HaueHi TPETi 0CoOn)
MarTh TIpaBO BUOOPY 1 30epiraroTh MpaBoO BJIACHOCTI Ha akKiiii, a ycl IHII — HI.
3a3HayeHe MOPYIIye MPUHITUI PIBHOCTI yCiX aKI[1OHEPiB-BIACHUKIB.

4. TIpo yci BkazaHl puU3WKH 3a3Hadasioch y BucHoBky Big 17.03.2017 p.
["onoBHOTO T0pUANYHOTO yripaBiiHHS BepxoBHoi Panu Ykpainu Ha mpoekT 3aKoHy
2302a-1, ge Oyno 3a3HadeHo?*, mo «3 MeTOK 3a0e3nedeHHs peanizauii mpasa
HEMOPYUIHOCTI MPUBATHOI BJIACHOCTI, rapantoBaHoro crarrero 41 Koncrturymii
VYkpainu, 3aKOHOJABEIh Ma€ Tepen0adyuTH HE TIUIBKH HaJaHHA HaJISKHOI
KOMIIeHcalli (crnpaBeyiuBa IfiHA), ajie 1 3a0€3MeUUTH MEXaHI3M TrapaHTOBAHOIO
OTPUMaHHS MIHOPUTAPISIMU KONITIB 3a BHKYIUIEHI y HUX akiii. OjHak, okpemi
HOPMH 3aKOHY HE BIAMOBIAAIOTh IIMM BHMOTaM, a, BIATAaK, MNPHU3BOIATH JO
nopyieHHss BuMor crateit 13 ta 41 Koncruryuii Ykpainu, Ta HE BIJIIOBIIAIOThH
BUMOTaM II0JI0 IOPUANYHOT BU3HAYCHOCTI Ta 3aBEPIICHOCTI MEXaH13MiB IMMPABOBOTO
pETYJIIOBaHHS, K CKJIAJIOBOTO €JIEMEHTY MPUHIIMITY BEPXOBEHCTBA IpaBa, SKUN
BU3HAETHCA 1 Ji€ B YKpaiHi (ctarts 8 KoHncturynii Ykpainu), 30KkpeMa B 4aCTHHI
pPO3MOPSIDKEHHST KOIITAMU Ha €CKPOY-paxyHKax, IHUCIIO3UTHBHUN XapakTep
HOpMaM cTaTedl 65, 652 Ta 65° mom0 NPUBATHHMX AaKI[IOHEPHUX TOBAPHCTB,
nomupeHHs 1. 2 IlepexigHUX Ta NMPUKIHLEBUX MOJOXKEHb Nii HOPM 3aKOHY Ha
IIPABOB1IHOCUHM, III0 BUHUKJIIU 10 HAOpaHHS HUM YUHHOCTI, 1110 CYTIEPEUUTh CTaTTI
58 Konctutymii Ykpainu, Ttomo». OJaHaK, Ha >Kajlb, 3a3HAUYCHUN BHCHOBOK
VYmpasninas He Oyno BpaxoBaHo npu yxBasieHH1 3Y Ne 1983-VIII.

3azHaunmo, mo y 2011 pomi TomimuHii Ilpesunent VYkpaiHu Bxke
3aCTOCOBYBAB, 3 MOTHBIB IOPYIICHHS KOHCTUTYLIHHMX IpaB akKIiOHEPiB®, mpaBo
«BETOY IIOJI0 AHAJIOTIYHOTO 3aKOHY.

5. He 3aciiyroBytoTh Ha yBary TBEp>KEHHS IPUXUIbHUKIB CKBI3-ayTy TaKOX
po Te, IO MPaBO MPUMYCOBOTO BUKYIY (squeeze-out) BpIBHOBaXEHE BiAMOBITHO
IpaBOM MIHOpHUTapis BUMaraTtu BUKYH akiiii ToBapucTsa (sell-out).

[To-niepmie, TyT MOBa i€ TPO 30BCIM Pi3HI TOBAPUCTBA, 1 MIHOPUTAPHOMY

2 http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=58900
25 https://news.finance.ua/ua/news/-/223674/prezydent-vetuvav-zakon-pro-obovyazkovyj-prodazh-chastky-
minorytariyiv-vlasnyku-95-aktsij
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aKI[lOHEpYy, SKOro Mmo30aBuJIM IMpaBa BJIACHOCTI Ha akIlli, HE JIETIIe BijJ TOro, IO
aKLIOHEpPH IHIIOTO AaKI[IOHEPHOTO TOBAapPUCTBA MOXYTh YOTrOCh JI0AATKOBO
BHUMAararTu.

[To-gpyre, oOuaBI TpoLeAYpPH 3HAXOAUTHCA y cdepi BOJII MaKOPUTAPHUX
BJIACHUKIB — TaKi BJIACHUKHA MOXYTh JyXK€ JIETKO YHHWKATH BU3HAHHS IpaBa
MIHOpUTApHUX aKIioHEpiB Ha sell-out.

[lo-tpere, B 000X mpoleaypax HE BHUpIIIEHE NUTaHHS BU3HAYCHHS
COpaBeIJIMBOI I[IHM BHUKYIYy, TOMY OaXaHHsS MIHOPUTapHUX AaKI1OHEpiB
3aCTOCOBYBaTH mpouenypy sell-out € Bkpail cymHiBHMUM. Tak caMo, SIK 1 Ba)KKO
OTpPUMATH CHpPABEJIMBY I[IHY BHUKYMY aklioHepaMm, skl Ha 300pax akiioHepiB
TOJIOCYBIA «IPOTH» TMPHUNHATTS PIMIEHHS 3 MEBHUX MUTAaHb MOPSJKY JACHHOTO 1
TEOPETUYHO MAIOTh ITPaBO BUMAraTH BUKYITY aKITii.

6. Bapro 3a3HaunTH, 10 TNPUXWIBHUKKA CKBI3-ayTy HAJAITOBYIOThH
IOPUANYHY TPOMAJCHKICTh MPOTH HOro0 KPUTHKIB, OOBHHYBadylOud iX y HIOMTO
3amepedyeHH1 Yroau npo acomiarito Ykpaina — €C 2014 p., 60, sik BKa3aHO BHIIIE,
BBakaeThes, 1m0 npuiHATTS 3Y Ne 1983-VIII € immmemenTariero Jupexktusu €C
Bim 21.04.2004 p. Ne2004/25/€C na BukoHaHHs Yroau mnpo acomiariito. Ilei
MOTHUB (paKTUYHO MPOCIIAKOBYETHCS y 3a3HadeHiil Buiie yxBaii Benukoi [lanatu
Bepxosnoro Cyay Bin 13.08.2019 p., ne BkazaHo, 10 «gaxmuuno cmasiadu nio
CYMHI8 npagomipuicms NMOCUIaHHS Ha JIMPEKTUBY NpHU MPUUHATTI 3aKOHO/JIABCTBA
PO «Squeeze-outy, ... CKAPHCHUK HE NO200MCYEMbCA 3 mMum, wio Yzooa npo
acouiauiro ma 000amKu 00 Hei € YACMUHOI HAUIOHAIbHO20 3AKOHOO0ABCMEA) .
HacmipaBai 11e TBEp/PKEHHSI € JTy’K€ CIPOIICHWM TIyMAdyeHHSIM CHUTYyallii Ta He
LIJIKOM BIJIIIOBIA€ JIMCHOCTI.

Yroma mnpo acomiamio Ta Jg0AaTKU 10 HeEi, Oe3CHipHO, € YaCTHUHOIO
HAI[IOHAJTBHOTO  3aKOHOJABCTBA  YKpaiHW, OCKUIBKM BOHa paTudikoBaHa
BepxoBHoto Pamoro Vkpainu. Lli mokymenTn mnependadyaroTh BIPOBAKEHHS
neBHux AupexktuB €C. OaHak cami mMo coOi AUPEKTUBHU € aKTaMU 3aKOHOJIaBCTBa
€C, ane He € akmamu HAUiOHAIbHO20 3aKOH00ascmea Hasimo Kpain-unenie €C.

Tak, BianoBiaHO 10 a03. 3 cT. 249 JloroBopy npo 3acHyBaHHs €BpONEHCHKOT
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CrinsHoTH, JlMpekTuBa € OOOB'SI3KOBOIO ISl KOXKHOI JepKaBU-WJIeHa, SAKIH ii
aJpecoBaHO, IIOJO0 pe3yJbTaTiB, L0 iX Tpeda MOCATTH, OJHAK 3aJMIIA€
HAI[IOHAJIBHIN BJaJl IIIKOBUTY CBOOOIY BHOUpaTH (popMy Ta 3aCO0M TOCSTHEHHS
nux pe3ynbTaTiB. OTxke, cama 1o cobi Yrojga mpo acolliaiii BIAMOBIIAE
Koucturyuii YkpaiHu, oAHaK 1€ HE TapaHTye€ KOHCTUTYIIHHOCTI TOTO, WIO
yKpaiHChKa Bjla/ia Ha3UBa€ IMIJIEMEHTAIII€I0 TUPEKTUBH, 30KpeMa, 1 Jupektunu No
2004/25/€C.

[{s mpoOnema mociimKyBanacs, Hanmpukian, y crtarrsax [33, 34]. 3okpema, y
crarTi [33] 3BepraeThcs yBara Ha TMO3UIIO0 HiMenbkoro BueHoro E. IIImiar-
AccMmaHHa, SKMI BKa3dye, 110 «HE MOXHA BHMAaratu ajanTaifii Ta rapMoHi3aIli
HAI[IOHAJILHOTO TPaBa, AKIIO HE 3BEPTATH MOTISAY 00 CAMUX HPAGHUYUX CUCHIEM
oepiicas-unienie 1 He BU3HAYUTU CTYNEHS MNOTPIOHOI YHidikallii, 3Ba)KUBIIM ii
MO3UTHBHI 1 HeraTuBHI acriekTi» [35]. ¥V cratTi [33] 3BepTaeThes TaKOX yBara, 1o
«Denepanpanii Koncturynitanii Cyn HimedunHu crieriaabHO pO3TJisiIaB MUTaHHS
npo BiANoBiAHICTH JloroBopy mpo €rporneiickkuit Coro3 Konctutyiii Himeuunnu.
VY cBoeMy BUCHOBKY 3 mporo nuTaHHs CyJ BU3HAYMB Psii OPIEHTHPIB 3 METOIO
YCYHEHHSI MOJJIMBOTO BHXOJY €BpPOICUCHKOI 1HTErpamii 3a Ti Mexi, sKi
BcraHoBiieHl 11 ypsany ®PH i1 Koncrutyuiero. 3okpema, Cyn BCTaHOBUB, IO
JEMOKpaTUYHA JICTITUMHICTh €BPOIMEUCHKUX CTPYKTYP JOCSTAETHCA IIISTXOM
KOHTPOJIIO HaJl iX AISUIbHICTIO 3 OOKY HaIllOHAJIBHUX MapJiaMeHTIBy [36].

1.3. bpamyk [37] noBimomusie, mo y pimenHi Cyay CE y cnpasi Marshall
YITKO 3a3HA4YECHO, 110 HOJ10)CceHHA oupexkmueu €C He modxce Oymu cnpamosane
Ha ¢i3uuny ocofy Ta HEe MOXKe O0e3MOCEepeIHhO BUKOPUCTOBYBATUCH IPOTH
¢i3uunoi ocobu. ToOTO JUpEeKTHBa HE MOXE CTBOPIOBATH OOOB’A3KW ISt
NPUBATHUX OCIO 1 HA TOJOXXEHHS JUPEKTUB HE MOXHA TMOCHJIATHCS Yy CIpaBax
IPOTH MPUBATHOI 0COOM B HaIllOHaIbHUX cynax [37, c. 199].

OTxe, 3ampoBaKEHHS €BPOAUPEKTUB HE BiNOYyBAETHCSA aABTOMATHYHO 1
MO€ CTaHOBHUTH IPOOJIEMYy HaBiTh 11010 HAIIOHAIHHOTO 3aKOHOAABCTBA KpaiH —
yieHiB €C. Tomy Oynp-ika «€BpOINEHChKa» HOpPMa aBTOMAaTHYHO HE Oyne

BianoBinatu Koncruryuii Ykpainu: gesiki «€BpONeichbki» HOPMHU HE MOXKYTh JIATH
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0e3 «€eBpPOMEHCHKUX» 3alMoO0DKHUKIB, BIJ ACSIKHMX HOPM BIAMOBUIIMCS 1 cami
€BpONENIll, MO JEAKUX TOUYMThCA IUCKycis y camomy €C. 3okpema, 1010
HupextuBu Ne 2004/25/€C y crarti [10, c.165] 3a3HadeHo, MO0 OCKIIbKH
JlupekTuBa Mpo MOTJIMHAHHA Oyja CIpsMOBaHa HA MIHIMAIbHY 2apMoHizauiro, ii
IMIUJIEMEHTALlIS 10 3aKOHOaBCTBA AepxkaB-uwieHiB €C cTBOpHIia A€sIKi BIIMIHHOCTI
B CHCTE€Max HalllOHAJIbHOTO 3aKOHOJaBcTBa. [Ipouenypu BuirydeHHs: abo Mpojaxy
PIBHATBCS MiXK KpaiHaMHU-WICHAMH, 3aKpIIUTIOIOYM PI3HUN PIBEHb 3aXHUCTy IpaB
aKI10OHepI1B-MaXopuTapiiB Ta MiHopuTapiiB [38]. 3 ypaxyBaHHSM BHUKJIAJCHOTO,
ciain 3a3Hauutd, mo JupektuBa Ne 2004/25/€C HanmaBaia JOCTaTHBO HIUPOKI
MOKJIMBOCTI I 1i IMIUIEMEHTalii y OuIbIl KOHCTUTYUIWHMHA CHocid, HIXK 1€
3po0iaeHo B YKpaiHi.

Tak, BiamoBigHo m0 mim. (¢) 4.1 cr.3 JupextuBu Ne 2004/25/€C, pana
JTUPEKTOPIB agpecara oepTH NOBUHHA AISTH B IHTEpEcax KOMIIaHii B LIJIOMY 1 He
Modice 8i0OMOBUmMU 6NACHUKAM UIHHUX hanepie y MOXIWBOCTI MpUHAMaTH
pILIEHHSI CTOCOBHO CYTHOCTI mporno3uiii. To0To, AupeKkThBa mnependadyae yqyacTb
aKIioHEepiB B OOTOBOPEHHI YMOB MPOIO3HIIil, YOTO YKPATHCHKUHN 3aKOH 1 OJIU3BKO
He nepenbavae. [{g BuMora BIJMOBIIa€ TaKOX 3rajgaHoMy Buiile pimeHHo CCILI
Bim 12.10.1982 p. y cmpaBi «Bramelid and Malmstrém v. Sweden», ne
HAroJIOIIYEThCS HA TOMY, IO OCHOBOIO CIPABEIJIMBOTO BUKYMY akIliii 3a
IIBEICBKIM 3aKOHOJABCTBOM € TiepefdadeHa UM 3aKOHOJABCTBOM apOiTpakHa
npoueaypa. B ykpaincekomy 3akonooaecmei maxux moxcaueocmeil i 0au3bKo
HeMae.

BignoBigno mo 4.5 ct. 15 JdupexktuBu Ne 2004/25/€C, [lepxaBu-uieHu
MOBUHHI TapaHTyBaTH CHpaBeIMBY IliHY. [[1 HOpMa moBWHHA pO3TIASAATHCS Y
cucTeMHOMY 3B’si3Ky 13 mi. (e) 4. 1 ct.3 HupextuBu Ne 2004/25/€C, 3a sxoro
oepeHT TOBHWHEH BUCYBAaTU MPOIO3UINIO MIIbKU 34 NO6HOI 6nE6HEHOCHI Y
momy, 10 BiH/BOHA y 3MO31 MOBHICTIO HaJaTH Oy/b-IKy TPOIIOBY KOMIICHCAIIIIO
SKIIO Taka 3alpolOHOBAaHA, Ta TICHS TPUUAHATTS HAJICKHUX 3aXOAIB JIA
3a0e3MeyeHHs! IMIIEMeHTallll OyAb-IKOT0 1HIIOTO TUITY KOMITEHCAIl.

To6T10, 32 yMOBHU rapaHTyBaHHsI CIIPaBEJIMBOI I[iHU, OUIBIIICTh CKBi3-ayTiB
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B YKpaiHi HaBpsi M BigOyBanacs 0 y 3B’s3Ky 13 BEJIMKMMHU BUTpAaTaMH oepeHTa.

Cromu x cma goaatd 1 BuMory abzamy 2 4.4 cr.5 JlupektuBu No
2004/25/€C, BIANOBIAHO 10 SKOI depicasu-uieHu MOXYTb YIOBHOBAXHUTH CBOI
HAIJISAJI0OBI OPTaHU @pecyiioeamu yiny, 3rajjany y NepiioMy IMyHKTI, 32 YMOBHU Ta
BIJIMTOBITHO /IO YITKO BCTAHOBJICHUX KPUTEPIiB.

B ykpaiHChKHX e yMOBax, Jep)KaBa MOBHICTIO YCYHYJIacs BiJl KOHTPOJIIO 32
31MCHEHHSM IPOLEIypU CKBI3-ayTy, Ha 1[0 3BEpTallacs yBara BUIIIE.

OTxe, HaBITH SKIIO HEe Opatu 10 yBaru BUMOTH 4.5 cT. 41 Koncturymii
VYkpainu, K 1e poOsasTh NIPUXUIBHUKHN «CKBI3-ayTy», Y TOMY YUCI1 IIOJ0 TOBHOTO
BIJILIKOAYBaHHS BapTOCTI akKIlid, 1[I0 BHUKYHNOBYIOThCA, TO Taka BHUMOTa
oe3nocepenubo BuTikae 3 JlupektuBu Ne 2004/25/€C, Ha IMIUIEMEHTAIIIO SKO1
H10uTO cripsimoBanuii 3Y Ne 1983-VIII.

Kpim Toro, sk mnpaBuibHO 3a3Hauae C. AHtoHoB [15], JlupektuBa
Ne 2004/25/€C mosxe cTocyBaTUCS TIJIBKH IMyOJIIYHAX KOMITaHIM,CIIpaBe/INBa I[1Ha
aKui gxux BUIBHO (opmyeTbest Ha Oipki. Ll BuMora He BIANOBIZAE CTaHy
O1p>koBO1 TOpriBii B YKpaiHi, e cTaH (OHIOBUX OIp>K JaBHO BXKE HE BIAIMOBiIA€E
eBporneiicbkomy [10, 15 Ta 1H.].

7. IcTopuko-TipaBOBU aHaNI3 CTAaHOBIICHHS KOPIOPATUBHOTO CEKTOPY
C€KOHOMIKH YKpaiHd CBIIUMTH MPO Te, IO HOro peaiii 30BCIM HE BiJIMOBIIAIOTH
TUM €BPOINEHCHKUM TEpeAyMOBaM, SKi JO3BOJSIFOTH 3alpOBAJAUTH  TaKWUU
HeOe3MeUHnH, 3 TOUKU 30py MOPYIICHHS MpaB BIACHUKIB, MEXaHI3M, K CKBI3-ayT.
Sk npaBuibHO 3a3Hadae C. AHTOHOB [15], B YKpaini HIKOJM 1 HE OyJ10 myOJIyHUX
KOMITIaHIi, 3a BHHSATKOM oOJauHULb. CTBOpEHI MpU MOpuUBaTH3aLIl MyOJI14HI
(BIAKpUTI) aKiiOHEPHI TOBAPUCTBA BUITYCKAJI BJIACHI aKIlii HE 3 METOIO 3aTyYEHHS
KamiTaly, a 3 MEeTOI po3zaep:kaBiieHHs. [lepiuii nepioa yacy, Koau OyJiv BiACYTHI
KOHTPOJIIOI0Y1 aKI[IOHEPH, TaKi C TOBapuCTBa (POpMaIbHO BIAMOBIAAIA BHMOTaM
JUTsL TOPTiBIl Ha OipXki, ajie OCh YK€ OLIbIINE JIECSITH POKIB KOXKEH OLIBII-MEHII
BEJIMKUM E€MITEHT Ma€ CBOIO KOHTPOJIIOIOYOrO aKI[loHepa. A HOBUX IyOIIYHHX
KOMITaHIi TIOKHU He niepeadavaeThes. Ta i HaBpsAl YU XTO-HEOYIb CEPHO3HO AyMae,

mo 3Y Ne 1983-VIII npuiimanu aisg Takux «MalOyTHIX YKPAiHCBKHUX ITyOIIYHHUX
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KOMITaH1i».

Sk 3a3HaueHo?® B [loscHIOBaIBHIN 3aIUCI 10 3akoHONpoekTy Ne 2302a-1
MaiOyTHporo 3V Ne 1983-VIII, npuilHATTS 3aKOHY crpuamume RniOGUU{EHHIO
Pi6HA KOPROPpAMUBHO20 YNPAGIIHHA 6 AKUIOHEPHUX MO6APUCHEAx, 3AXUCHLY
npaeé ma inmepecie ineecmopieé Ta ajanTailii HAIIOHAJTFHOTO 3aKOHOAABCTBA IO
3aKkoHoAaBcTBa €Bporneiicbkoro Coro3sy.

JloCIDKYIOUM MPOTPECUBHICTh a00 HENOJIKM BIPOBAIKEHUX MPOIETYD,
Tpeba 3BaKyBaTh Ha Te, II0 MEpeMarourd HOBEIM IHIIMX KpaiH B MUTaHHSX
KOPIOPAaTUBHOIO YIPaBJIiHHSA B aKIIOHEPHUX TOBAPUCTBAX, 3aKOHOAABIEM HE
OyJi1 BpaxoBaH1 BCl OCOOJIMBOCTI CTBOPEHHS Ta PO3BUTKY aKIIOHEPHUX TOBAPHUCTB
B Halli KpaiHi, MO0 HE 3a0e3Meymyio NOTPUMaHHsA OallaHCy IHTEPECiB MIX
MIHOPUTAPHUMH Ta MaXXOPUTApPHUMH aKliOHEpamMH, CHOPHUSUIO MOPYUICHHIO
rapanTiii, 3akpimieHux Kouctutymiero VYkpaiHu, Ta HaBpsSAg YU CTBOPUTH
MNO3UTUBHUI MUK JUIsl 3a1ydeHHs] 1HBECTOPIB B €KOHOMIKY HAIIOi KpaiHu, SKa
3HaXOJUTHCS B IEPMAHEHTHO CTarHaI[iiHOMY CTaHI BXX€ HE OJIUH JIECSITOK POKIB.

3 1992 poky, TOOTO pOKy, SKAM OQIIIIHO 3am04aTKOBAaHO MPOLEC
npuBatu3ailii B YKpaiHi, Ta MO TEMEpillHI dYac, Haiia JepKaBa HE MOXKe
MOXBaJUTHCS OYIIBHUITBOM HOBUX HIANPUEMCTB YU HOBUX IOTY)KHOCTEH B
CTpaTeriuHuX rajxy3sx eKOHOMIKH. Maike BCl aKI[IOHEpHI TOBapHUCTBa, O SKHX
Oyso 3actocoBaHo B 2018-2020 pokax mpouemypy squeeze-out, € KOJIUIITHIMU
JIEp’KaBHUMHU MIANPUEMCTBAMH, CHIGOPEHUMU 3a PAXYHOK RNpaui YKpaiHcbKo2o
Hapody. 1 came 111 0COOIUBICTh, 3 BpaXyBaHHSAM PiBHs IIPO30POCTI MPOBEACHOT B
HaIIM KpaiHl MpUBaTU3allii, Ta Hee(PEeKTUBHOCTI (DYHKIIIOHYBAHHS HAIIOHAJILHOTO
(GbOHIOBOTO PHUHKY, Ja€ MOXJIHMBICTh CTBEPIKYyBaTH, IO, SKIIO JepxaBa 1
BUPIIIINAJIA 3aITPOBAUTH TaKUH MEXaHI3M SIK Squeeze-out, To rapaHTii 3aXUCTy MpaB
MIHOPUTApPHUX aKIIOHEPIB MOBUHHI OyTH JOCKOHAJO BIANPAIbOBAaHUMH, YOTO IO

dakTy Tak 1 He B110YJIOCH.

26 http://w1.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=58900
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Ax nependauvanocs y Iloctanosi Bepxonoi Pagu Ykpainu Big 31.10.1991
Ne 1767-X11?"«I1po KoHuenuiro po3jaep:kaBieHHs i MPUBATU3AL] ITiIIPHEMCTB,
3eMJII Ta YKUTIOBOTO (POHITY», CIOYATKYy TOJIOBHOIO METOKO PO3JCPKABICHHS Ta
MpUBaTH3alllil JACP’KaBHOI BJIACHOCTI B YKpaiHi OyJIO CTBOpPEHHsI OaratoykJiaJIHoi
COIIAIbHO OpIEHTOBAaHOI E€KOHOMIKHM. Bike mOTIM cTajgo 3po3ymino, 1o
npuUBaTHU3AaIlis Jep>KaBHOT BIACHOCTI HE MOBHUHHA OYTH CaMOIULIIO pedopMyBaHHs
€KOHOMIKH — 11€ € OJTHUM 3 HAaWBKJIMBIIIMX 3aC001B MiABUIIECHHS 11 €(peKTUBHOCTI,
CTPYKTYPHUX 3MIH Yy HampsMi TIABUIIEHHS YaCTKH BHCOKOTEXHOJOTIYHO1
npoaykiii y BBII, ctBopeHHI HOBUX pPoOOYMX MICIlb, 3pPOCTaHHI MPUOYTKOBOCTI
BUPOOHUIITBA, TOIIO.

HaTtomicTb, ik moka3yloTh nociipkeHHs [lep:kaBHOT YcTaHOBU «IHCTUTYT
€KOHOMIKHU Ta nporHo3zyBanHss HAH Ykpainny, 3 orisay Ha Te, 110 IpUBaTU30BaHI
B 1995-2017 pp. miampueMcTBa HE Maju I1HBECTUIIIMHHUX 3000B'Si3aHb, OUIBIIE
MOJIOBUHM 3 HHUX OyJM JKBIIOBaHI 4epe3 MpoIeaypy OaHKpYTCTBa 3 METOIO
po3Npoaaxy iXHBOIO MaiHa, B TiM 4YacTHHI MIANPUEMCTB, JAe (DiKcyBayacs
roCIoiapchka [ISJbHICTh, — BIJA3HAYAJIOCAd 1CTOTHE NOTIpUIIEHHS (PIHAHCOBO-
rOCMOJIAPCHKUX TIOKAa3HUKIB (30MTKOBICTh, MOCHJICHHSI OOpProBOi 3aJIEKHOCTI,
3HIKEHHS O0OOpPOTHOCTI AaKTUBIB 1 TMEpPCOHATy, BIJACYTHICTh KamiTaJbHUX
1HBeCTHIIIH Y (DOHM) B MOPIBHSIHHI 3 710 TpUBaTU3AIliiHUX miepiogom [39].

BiacyTHicTh 1HBeCTUIIMHUX 3000B'sI3aHb, KOHTPOJIIO 3 OOKY JEp>KaBU 3a
BUKOPHCTAHHSAM IPUBATU30BAHOTO MaiiHA HE CTHMYJIIOBAIM HOBUX BJIACHUKIB HE
TUIbKK OyJlyBaTH HOBI MiANPUEMCTBA, aje 1 MOJEPHI3yBaTH OCHOBHI (POHM, IO
JICTAIMCS Y CHAJOK BIJl JACp’KaBU 3a 3aHMKEHUMHM IiHaMHU. Ha ’kxayib, OCHOBHOIO
METOI0 HOBUX BJIACHUKIB YHIKaJIbHUX JICPKABHUX MIANPUEMCTB B Tally3sX
eHepreTuku, Metanyprii 3 ycima maxtamu 1 ['3K, 3B's13ky Ta iH., cTamo ocoducre
30arayeHHs 3a PaXyHOK PI3HUIIL B IIHI MK KYTHIBJICIO 1 PEAIbHOIO BapTICTIO.

JIns JoCHiKeHHS TUTaHHS IIPO30pPOCTI IMpHUBATH3AIlli MOXKHA, B SIKOCTI
npuknany, B3saty nignpueMmctBo [TAT «ATEK «/lHinpoeHepro», BiIHOCHO SKOTO,

posrisnaetses cmip y crpaBi Ne 908/137/18. Tlouunatoun 3 2000 pokxy, BAT

27 http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi
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«JIninpoenepro» (mpaBoHactynHukoM sikoro € ITAT «ATEK «/lninpoenepro»)
MIOCTYTIOBO TIOYaB TIEPETBOPIOBATHCS 31 CTaTycy JAEp)KaBHOTO MiAMPHUEMCTBA Ha
CTaTyC MPHUBATHOTO 3a JIOMIOMOIOI0 PO3MHUBAHHS CTAaTYTHOTO KamiTalry (LUISXOM
npueaHanis 10 BAT «/lainpoenepro» TOB «lHBecTulliiiHe TOBapUCTBOY,
nonatkoBoi emicii akuiii BAT «/lnimpoenepro» tomo). Ha Toit yac 3a 3axuctom
CBOIX IHTEpEeCiB /0 CYy[AIB 3BEpTajHCs JEsKI MIHOPUTApHI akI[IOHEpH, y SKHX
3MEHINMJIAcAd 4acTka B ctaTyTHomy Kamitami BAT «JlHimpoeHepro» 3a paxyHOK
TaKUX MaHImyJssii. OgHaK Cy/I0BI OpraHd MpUMaiy pilIeHHs HE Ha X KOPHUCTb
(1uB., HampWKIaj, IMOCTaHOBY Bwuioro rocmogapchbkoro cyay YKpaiHd Bij
25.01.2008 y cmpasi Ne 19/203/07°%), xoua B nopmansmomy peGopMOBaHHIA
BepxoBuuii Cyn movaB BH3HABaTH, IO «HAJaHHS MOXJIMBOCTI OJHOMY 13
YYaCHUKIB TOCIOJApChKOTO TOBApUCTBA, SKHH BOJIOAIE YAaCTKOK, IO Ma€
BUPIIIATBHUI BIUIMB NMPU NPUWHATTI PilIEHb HA 3arajbHUX 300pax TOBapHUCTBA,
IpaBa CaMOCTIHHO 30UIbIIYyBaTH CTAaTyTHHM KaIliTald TOBapUCTBa 0e3 BpaxyBaHHS
Ha 3acajiaX MPOMOPLIMHOCTI YaCTOK 1HIIMX YYaCHHUKIB, IO (DAKTUYHO MPU3BOIUTH
710 1X 3MEHILIEHHS, CBITYUTD MPO HEBIAMOBIIHICTh TAKUX PILIEHb 3aralIbHUX 300piB
HaBEJCHUM HOpPMaM 3aKOHOJIaBCTBa, IPUHIIUITY BEPXOBEHCTBA MpaBa Ta KoHBeHIIii
OpO 3axHUCT MpaB JIIOJAWUHA 1 OCHOBOIOJOXXHUX CBOOOJ Ta BIAMOBIIHO IPO
NOPYIIEHHS MpaB Ta 3aKOHHUX 1HTEPECIB YUaCHUKA TOBAPUCTBA (AMB., HATIPUKJIIA,
nocranoBy Bepxosroro Cymy Bix 27.02.2018 y crpasi Ne 918/92/17%°). o peui,
3a BECh LIeH yac Jiep’kaBa Tak 1 HE 3BEpHYJAcs 3a 3aXMCTOM CBOiX 1HTEPECIB, KOJIU
il MalfHOBI mTpaBa MOPYIIyBAIHCS IUIIXOM PO3MHUBAHHS YaCTKH JEP)KaBU Y
CTaTyTHOMY KaIliTai.

3a paxyHOK pPO3MHUBAHHS JCP>KaBHOI YaCTKU Ta YACTKH 1HIIMX aKI[IOHEPIB,
€IMHUM KiHIEeBUM OecHediliapHuM BJIACHUKOM IIIMPUEMCTBA IOCTYIIOBO CTa€
P.JI. AxmetoB’, axuit y 2012 p. Bxe crtaB Bosjoxitu 73,5 % axuiit ITAT «JITEK
«duinpoeneproy», a Bxke y BepecHi 2017 p. ®/IMY nepenas iiomy 3a 3aHHKEHOIO

miHorw [31] me 25 % akmid [TAT «JATEK Jnainpoenepro». Takum YuHOM,

28 http://reyestr.court.gov.ua/Review/1306607
2 http://reyestr.court.gov.ua/Review/72550977
30 33 nanumu 3 €IPIIOY.
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BHACJIIJIOK 3a3HA4YEHUX JiH, makeT akiii B 98,5 % cTpaTerivHoro B €eHepreTUyHIN
raiay3i MiJNpUueEMCTBA OYB CKOHIICHTPOBAHUHN B OJHUX pyKax.

Sx 3aznadae B. bpanoBumnpkuii [40], mpuBatuzariss Moriia OyTH OUIBII
€KOHOMIYHO BWTIJIHOIO JJIA Jep)KaBU, SKOM MPOXOJWJIa HUISXOM BiJIKPUTOI
OiANUCKK 1HBecTOpiB Ha akuli. Hanpuknax, y apyrid momouni 2017 p.
nponaBanucs AepxkaBHi makern akmii  JITEK — «KwuiBenepro», JITEK
«3axinenepro», IATEK «/Ininpoenepro», ITEK «JlainmpooGaenepro». ¥ 2012 p.
BOHM Oyinu npoaani B iHTepecax rpynu ITEK 3a 3anmxkenoro Baprtictio. Y 2017 p.
BapTICTh aKIId IUX MIANPUEMCTB NpPH TPUBATH3AIl B IMEpepaxyHKy Ha Kypc
noJiapa Oysa HaBiTh HUX4Ye, HK B 2012 p. [lopiBHsiHHS HaBeneHi y Taba. 1 [40].

Tabmms 1
BaprticTs akiiii B xoai npuBatu3aitii [40]

2012 pik, 2012 pik, 2017 pik, = 2017 pix, | IlopiBasaHsg 2017

TpH. JIOJI. TPH. JIOJI. poxy a0 2012 poky
Kwuisenepro 16 2,0 28 1,0 y 2 pa3u HUXKYE
JHinpoo6ieHepro 220 27,5 328 12,5 y 2,2 pa3u HUXKYE
Juinpoenepro 787 98,0 488 19,0 y 5,16 pa3u HiKYe
3axizeHepro 330 41,0 109 4,0 y 10,3 pa3u HiKde

Tobro, ®JMY npoBiB OIIHKY akIliii BHIIEBKa3aHUX EHEPTreTUYHUX
MIANPUEMCTB — (hJlarMaHiB HAIIOi €HEPreTUKHU 3a BKpail HEBUTITHUMH 1 HU3bKUMU
I[iHAMHA, 10 B YMOBaX 3HAYHOTO IIJIBUIICHHS Tapu(diB i1 HACENEHHS 1
MIPOMUCJIOBOCTI € aOCOJIFOTHO HEJOTTYHUM.

3 nporo npuBoy, y ctarTi [41] €. Penstok 3a3nauae: «Bmana 3a octanni 20
pokiB®! perynsapHo MiHsAmacs, ane npHBaTH3aLiA AECPIKITIAPUEMCTB BilIOyBacThCA
TaK CaMO HEMpO30pO, HE Ha KOHKYPEHTHHUX yMOBax, 0€3 3alydeHHS SKOMOTa
OUTBIIIOT KUIBKOCTI YYaCHUKIB, TOOTO HE 3a €BPOMEHCHKMMH cTaHmapTamu... [lle

Oinbie nmutanb g0 JaepKYuHOBHUKIB DJIMY 1 HKIII®P no peanizamii nakeTis

31 Ty6mnikamis 2017 poky
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aKIii TITBKKM Ma)XOPUTApPHOMY aKI[IOHEPOBI, — aKE EBPONEUCHKI BUMO2U OO0
nYoOniuHUX axkyiomepHux mosapucme — ye minimym 15-50 % peanizogysamu no
WupoKitl nionucyi minopumapHum axyionepam. Jlna Yxkpaiau, nius ¢popmyBaHHs 11
(GOHIOBOTO PUHKY 1 COIiadbHO-BIJAMOBIIAJILHOTO 1HBECTYBaHHS — I1I€ OJIUH 3
HANOUTBII MOTYXKHHUX 1 JUHAMIYHUX MEXaHI3MIB PO3BUTKY BITUM3HSHOTO PUHKY
I[IHHUX TamnepiB, aje B YKpaiHi Ilell MEeXaHi3M IITYyYHO HE peaji3yeThCs Ha
KOPUCTh «OOpaHUX I1HBECTOPIB». Y CTaTTI aBTOpP NPUXOAUTH O BHCHOBKY, IIO
OJIITapX14HO-YMHOBHUIIBKUN caboTax pedopM, 00 Mae TMOTYyXHEe JI001 Yy
Bepxosniit Pani, cdopmyBano HemockoHalie, MPUMITUBHE, a 1HOJI CIIOTBOPEHE 1
3MI0YMHHE JJI1 CYCHUIBCTBA 1 E€KOHOMIKM  3aKOHOJAaBYe  3a0e3NeuyeHHs
IpUBATH3AIIHUX TPOIECIB, KOPHMOPATUBHOTO YOPABIIHHA 1 PEryJIOBaHHA
boHIOBOTO PUHKY YKpaiHu. BITUuM3HSHI YWHOBHUKM BMIJO  IMITYIOTh
€BPOIHTErpaIlifo, KOHCEPBYIOUM HECPEKTUBHUN KOPIOPATUBHUNA CEKTOp 1
3aTATYIOYM ITUM YKpaiHChKY EKOHOMIKY B 4YeproBy Kpuszy. Merta mnoOymoBu
3aKOHOJIaBUOTO  3a0€3MEYEeHHS]  aKUIOHEPHUX TOBAPUCTB, KOPIOPATUBHOIO
ynpaBiiHHSA 1 (oHmoBoro puHky kpain €C momsrae y ¢GopMyBaHHI PIBHOTO
JOCTYyNy JO IIUPOKOr0 KOJa IHBECTUIIMHUX  1HCTPYMEHTIB, MEHIIIOO
OropokpaTH3alii TPaHCKOPAOHHOTO CHIBPOOITHUITBA Yy (PIHAHCOBOMY CEKTOpI,
CTBOpPEHH1 OLIbII KOHKYPEHTHHX, KOHTPOJBOBAHUX 1 €PEKTUBHUX (IHAHCOBHUX
MOCEPEAHUKIB, 110 HAJAlOTh OE3MEeYHUU JOCTYyN A0 IHBECTUIIIMHUX aKTHBIB,
IHCTPYMEHTIB 1 3a0MaXKeHb, B IIJIOMy ONTHMI3y€ 1 MPUCKOPIOE PO3BUTOK
ekoHoMiku €C. A skmo Mera pizHa B Ykpaini Ta €C, 1o 1 pe3yabTaT OTPUMYEMO
a0COIIOTHO BIAMIHHMM [41].

®dinancosuit anamtuk O. Kymr 3a3navae: «HezaBuane nmonoxxeHHst Ykpaiau
— Ha MepeIOCTaHHhOMY 111a0J11 32 TOKa3HUKOM 1HBECTHUIIIHHOT aKTUBHOCTI B CITUCKY
KpaiH, 10 PO3BUBAIOTHCS, — 1€ BUKJIMK 1 JJI1 YKPaiHChKOI BlaJH, 1 AJi1 YYaCHHUKIB
KITFOUOBUX BITUM3HSHUX PUHKIB. [[ell BUKIWK Ciil TPpUAHSTH T1AHO 1 BiIMOBICTH
Ha HBOTO MPaBUILHO. Ceped HaAU8aMCIUBIUUX HEBIOKIIAOHUX 3A80AHb — OE3YMOBHA
HedomopKauHicms npusamuoi enacrocmi. 1le moBUHHA MIATBEPAKYBATH HE TIIIBKU

pUTOpPUKA TOJNITHKIB, @ W TOTOYHI PIIIEHHS CY/IIB, SKI MalTh CIPABEIJIMBO
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3'SIBUTHCA HAa 3aXUCT BJacHUKA. TUIbKM JOOMBIIMCH LBOTO, MU 3MOXXEMO
pO3paxoByBaTH HA BUKOHAHHS CMIIMBMX IUIaHIB BEJIMKOI i MaJIOi IIpUBATU3aLii» 2,

Jlo TOro K CiiJl 3a3HAa4YUTH, 0 Oepydl ydacTb y MpUBATH3aLii Ta 3r0A0M
JIOAATKOBO MpHUI0aBalOYM akIilii, MIHOPUTAPHI BJIACHUKU HE 3HAIM 1 HE MOIJIH
3HATU MPO MOXKJIMBE NMPUMYCOBE BHJIyUEHHS LUX aKlid, a TOMY IO BiTHOLIECHHIO
no Hux 3actocyBanHs 3Y Ne 1983-VIII € 3acTocyBaHHS 3aKOHY «3aJlHIM YHUCIIOM,
mo, sk 3a3Hadangocs y BuchoBky Big 17.03.2017 p. ['0710BHOTO IOpUIUYHOIO
ynpaBninHs BepxoBHoi Pagu Ykpainu, € mopymennsm cratti 58 Koncrutymii
Ykpainu.

Takum unHOM, cTaTTs 65-2 3akony Ykpainu «IIpo akiioHepHi TOBapUCTBa»
(B pemakiii 3Y Ne 1983-VIII) we BignoBigae Konctutymii Ykpainu, [{uBinsHOMY
KoJiekcy Ykpainu, cyTi Jupextuu Ne 2004/25/€C, Ha iMIIEMEHTAIlI0 SKO1 1LieH
3aKkoH HIOMTO CHpPSAMOBaHUM, 1CTOPUKO-NIPABOBUM pealisiM  (HOpMyBaHHs
KOPIOPAaTUBHOTO CEKTOPY €KOHOMIKMA YKpaiHH, SKa € BIIMIHHOIO BiJl €KOHOMIKH
€C, "e 3a0e3nedye rapaHTii TOBHOI Ta CIpaBEJIMBOI KOMIIEHCAIIIT 3a akIlii, 110
BUKYIIOBYIOTbCSl. DakTUYHO yKpalHCHKUM  CKBI3-ayT MIAJIAIITOBAHUN M
3a0araHKd Ma)XOPUTApPHUX BJACHUKIB, a HE MijJ TapMOHI3aIlil0 I1HTEpECIB
aKI[10HEep1B-MaXOPUTApiiB Ta MIHOpUTapiiB. MexaHi3Mu squeeze-out € He 1HaKIe
K «CIIOTBOPEHE 1 3JIOYMHHE JUIsl CYCIJIbCTBA 1 EKOHOMIKM 3aKOHOJaBye
3a0€3MeUeHHs] KOPIIOPATUBHOTO YIPABIIHHS» Ta ampiopl HE MOXYTh 3aXHIIATH

npaBa MIHOPUTAPHOTO aKilioHepa, ToMy cyrnepedats Koncturyii Ykpainu.

3.2 Procedural compulsion: an analysis of procedural LAW

3aBlaHHSIM CYJIOUYMHCTBA € CIIpaBeIJIMBHNA, HEyNepeIKeHUH Ta CBOEYACHHIA
po3rnsig 1 BupimieHHsS copaBu. OcCTaHHIMEM — pOKaMd BeJIMKa yBara B

IPOLECYaTbHOMY 3aKOHOJABCTBI NPUIUISIETbCA NPUHLHUITY HEMPHUITyCTUMOCTI

32 https://www.dsnews.ua/economics/ne-spugnut-kak-ukraine-pravilno-razblokirovat-bolshuyu-22112019161400
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3JI0B)KMBAHHS TPOLIECYaTbHUMHU IpaBaMH. 30KpeMa, B SIKOCTI OCHOBHHUX 3acajl
CyJOUMHCTBA Horo nepeadadeno m.11 4.3 cr. 2 N'ocrogapchKoro mporecyaibHOro
kozekcy Ykpainu (mani - ['TIKY)[42], m.11 4.3 c1.2 [{uBiapHOTO MpOIEeCyalbHOTO
konekcy Ykpainu (mam — LITKVY)[43], 1.9 4.3 cT1.2 Koaekcy aamMiHICTpaTUBHOTO
cynounHcTBa Ykpainu (mam — KACY)[44].

3akoH mepeadayae, 10 YYaCHUKU CyJOBOTO MPOLECY Ta iXHI NMPEACTaBHUKHU
MOBUHHI JOOPOCOBICHO KOPUCTYBATHUCS MPOILIECYaTbHUMHU MTpaBaMu. 370BKUBAHHS
npolecyalbHUMHU npaBamMu He gonyckaerbes (4.1 cr.43 T'TIKY, u.1 ct.44 LIIKY,
y.l cr. 45 KACY). V Bumaaky 3J0BXKUBaHHS TMPOIECyalbHUMU TMpaBaMu
YYaCHHUKOM CYJIOBOTO TIPOLIECY CYJ 3aCTOCOBYE [0 HBOTO 3aXOJ, BU3HAUECHI
Konekcom (u.4 cr.43 I'TIKY, u4 cr. 44 HIIKY, u4 cr.45 KACY). 3 meroro
3ano0iraHHsl 3J0BXHBAHHIO MPOLIECYalbHUMHU TMpaBaMu BUAUIAIOTH: 1) 3axonu
MPOLECYATFHOTO MPUMYCY; 2) 1HIII 3aXO0/IH.

Crarta 131 T'TIKY, crarta 143 LIIKY, crarras 144 KACY Bu3Ha4aroTh
3aX0/H MPOLIECYaTbHOTO MPUMYCY SIK MPOLIECYalbHI Jii, 0 BUMHSAIOTHCS CYJA0M Y
BU3HaYeHNX Koaekcom BHIManKax 3 METOK CIOHYKaHHS BIAMOBIIHUX OCIO 70
BUKOHAHHS BCTAHOBJIEHHWX B CyJl MpaBWI, JOOPOCOBICHOIO BUKOHAHHS
IpOLECyaTbHUX 000B’S3KiB, MPUIIMHEHHS 3JI0BXKUBAaHHS MpaBaMU Ta 3armoOiraHHs
CTBOPEHHIO IPOTUIIPABHUX NEPEIIKO] y 3A1MCHEHH] CyI0YMHCTBA.

Cepen  BuAIB  3aXO/AIB  NPOLECYalTbHOTO  MPUMYCY  BUAUISIOTH:
1) monepemxkeHHs; 2) BHAAJIEHHS 13 3aJly CYIOBOTO 3acimaHHS;, 3) TUMYacOBE
BWJIYYEHHS JOKa31B sl JociipkeHHs cyaoMm; 4) mrpad (4.1 ct.132 I'TIKY, 4.l
cr.144 HIIKY, 4.l ct.145 KACY). ¥V 1muBUIBHOMY Ta aJMiHICTPAaTHUBHOMY
CYJIOUYMHCTBI 3aCTOCOBYETHCA I1I€ OJUH BHJ 3aXOIB MPOILECYAIbHOTO MPUMYCY -
npuBia (m.4 4.1 cr.144 LIIKY, n.4 4.1 c1.145 KACY). KACY Takox MiCTUTb
HOPMY, BIMOBIIHO JI0 SKOi 0 OAHIET 0COOM HE MOKe OyTH 3aCTOCOBAaHO KibKa
3aXO0JIIB MPOIECYaTLHOTO MPUMYCY 3a OfHE W Te came mopymeHHs (4.2 cr.145
KACY).

3acTocyBaHHS 10 0COOM 3aX0/I1B MPOLIECYaTFHOTO MPUMYCY HE 3BUIBHSE 11 Bif

BHUKOHAHH 060B’}I3KiB, BCTAHOBJICHHUX KOJACKCOM, 3a AKHM S,HiﬁCHIOETLC}I
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CYIOYMHCTBO, IO € CTHUMYJIIOIOYOK (YHKINEI 1HCTUTYTY TMPOIECyaIbHOTO
IPUMYCY.

[ToHsTTA MpolECyanbHOTO MPUMYCY Kpallle BUCBITIEHO HAYKOIO HUBUILHOTO
MPOIECYaTbHOTO MpaBa. 3a3HaueHa Taly3b € ICTOPUYHO IMEPIIO0, MATEPUHCHKOIO
N0 BIAHOUIEHHIO JO TOCIOAApCHKOTO MPOLECyalbHOTO Ta aJMIHICTPATHBHOTO
MpoIIeCyaIbHOTO TpaBa, TOMY HasBHI TEOPETHYHI HAIPAIFOBAHHS IIOJIO PI3HHUX
IHCTUTYTIB IIUBIJILHOTO MPOLIECYaIbHOTO MpaBa MOXKYTh BHKOPHUCTOBYBAaTHCH 1 B
IUX CYMDKHHUX Tajy3siX, 3pO3yMUIO, BpPaxoOBYIOYH OCOOJHMBOCTI KOXHOIO 3
MIPOIIECIB.

AHaI3yI0Ud TOHATTS MPOIECYabHOIO0 MPUMYCY, CIiJ BIAMITUTH, IO 1€
OIMH 13 BHUJIB JEPKABHOTO NPUMYCY, TOMY XapaKTEpU3YEThCS 3araJlbHUMU
O3HaKaMH, TpUTAaMaHHUMH JepkaBHOMYy mpumycy. Cepen Takux o3Hak Kyrmk
K.B. Biamiuae: mnpaBOBUH XapakTep JAEpKaBHOIO MPUMYCY, OCKUIBKH TaKHi
IpUMYC 3I1HCHIOETHCS Ha MIJCTaBl Ta B paMKax MpaBa; CIPSIMOBAHICTh Ha OXOPOHY
Ta BIJHOBJICHHSI TOPYIIEHUX IpPaB Ta 1HTEPECIB YYaCHHUKIB Mpolecy; cruenudiany
dbopMy TPaBO3aCTOCOBHOI JISITHOCTI CHEIiaTbHO YIMOBHOBAXEHOTO JIEPKABHOTO
oprany (cyay); MPUMYCOBHUI XapaKTep, OCKIJIbKH 3aCTOCOBYETHCS BCYyINeEped BOJIi
Ta OaXaHHIO BIAMOBITHUX CYO’€KTIB Ta € BIUIMBOM Ha iXHIO CBIJIOMICTH 1
noBeninky. [Ipu mpomy mpumyc Moke HaOyBaTH (OpPM NCHUXIYHOTO, (PI3UYHOTO
a00 1HIIOTO BIUIMBY, OJHAK, HE3BaKalOUM Ha BIAMIHHOCTI IuX (OpPM, yCi BOHU €
pe3yJIbTaTOM 30BHIIIHBOTO MPUMYCOBOTO BIUIMBY, MOB’SI3aHOTO 3 OOMEKEHHSIM
BOJII Cy0’€KTa Ta 1HIIUMH IIPABOOOMEKEHHSAMHM; I1JICTABOI0 MOT0 3aCTOCYBaHHS €
BUMHEHHS NIEBHOTO nopyueHHs[435, c.118].

Bomnouac, CmokoB C.M. Bigmivae, 1Mo 3aX0iu MPOIECYaTbLHOTO MPUMYCY
MOXYTh JICII0O PI3HUTUCS B 3aXOIIB JEpPKaBHOTO MPUMYCYy. 3axXxoJu
IPOLECYaTbHOTO MPHUMYCY 3aCTOCOBYIOTHCS y CYJOBOMY 3aciJlaHHI Ta HOCSTH
npolecyaibHuil xapakrep[46, c.628].

Ha nymky bytneBa B.B. mpumyc y MexaHi3Mi MPaBOBOTO pETyIHOBaHHS
IpOLECYaTbHUX BIJHOCHH HE 3aliMae MPOBIAHOTO Miclsl 3 Ti€l MPUYMHH, IO

HEOOX1IHICTh y MOr0 3aCTOCYBaHHI BUHUKAE JIUIIE TOJI1, KOJU Y IbOMY MEXaHi3Mi
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BUHUKAE 3pUB, 3011, Ik HEOOX1THO YCYHYTH 3a JOTIOMOTOIO 3aX0/11B JEPKaBHOTO
npuMycy. BiH 3aCTOCOBY€TbCSI HA OCHOBI 3aKOHY Y KOHKPETHUX, 1HJIUBIAYaJIbHUX
BITHOCHHAX, SIK1 (y CBOiM OUIBIIOCTI) BUHUKAIOTh Y 3B’ 513Ky 3 MPABOMOPYIICHHAMU
1 3aCTOCYBaHHSIM CaHKII¥[47, c. 49].

Kymuk K.B. nHaromomrye, mo mnpumyc, SKUH 3aCTOCOBYEThCS T dYac
3MIACHEHHS IMBUILHOTO CYAOYMHCTBA, Ma€ CBOi, NpUTaMaHHI JHIIe Homy
0COOJIMBOCTI, 3YMOBJICHI IOPUJMYHOIO MPUPOJOI0 MHUBUIBHUX MPOIEeCyaTbHUX
MPaBOBITHOCHH. 30Kpema: 1) METOI0 3aCTOCYBaHHS IMBLIHHOTO MPOIECYATTBHOTO
PUMYCY € pearyBaHHs Ha MOPYIIECHHS BCTAHOBJICHUX MPABWUJI MOBEIIHKH B CYi, a
TaKOXX TPUIMHCHHS TPaBOMNOPYIICHb, SKi MPOTHIPABHO TEPEIIKOKAIOTh
3MIMCHEHHIO IMBUIBHOTO CyJOYMHCTBAa Ta (ab0) MOpYyNIyIOTh MpaBa 1 1HTEpecH
YYACHMKIB MPOINECY; 2) HUBUIbHUN MpOIECyaIbHUN MPUMYC Ma€ Micue y pasi,
KOJIM aBTOPHUTETY 3aKOHY Ta CyAy 1 NMEpeKOHaHHS B HEOOXITHOCTI BUKOHAHHS
HOPMATUBHUX MPUIHUCIB HEJOCTATHHO; 3) MPOILECyaTbHUN MPUMYC Y IUBIIHHOMY
CYJIOUMHCTBI MPOSIBIIIETHCS Y BUTJISA/1 3aCTOCYBAHHSI BIJMIOBIIHUX 3aX0JIiB, TOOTO
3MIMCHIOETHCS y TIEBHIN, TepeadaueHid 3aKOHOM, MporiecyanbHi ¢opmi. Kpim
TOTO, UMBUIBHUN TMpoOILECyaJbHUN MPUMYC TOBHHEH MaTH TEBHI MEXI
e¢(eKTUBHOCTI B MEXaHi3Ml NIPABOBOTO PETYJIOBaHHS ITUBUILHUX MPOIECYATTbHIX
MPaBOBITHOCHH, TOOTO OyTH ONTHUMAIBHUM 3a PE3yJbTaTaMH CBOTO IPABOBOTO
BIIMBY. [Ipm 1bOMy 3aranbHa CIPSIMOBAHICTh MPUMYCY TOBHHHA BU3HAYATHCS
3aBIaHHSIMU CYJOYMHCTBA K CIPABEIJIMBOTO, HEYNEPEIKEHOTO Ta CBOEYACHOTO
po3Msily 1 BUPINIEHHS UMBUIBHUX CHpPaB 3 METOK 3aXHUCTy MOPYILIEHUX,
HEBU3HAHUX a00 OCMOPIOBAHUX MPaB, CBOOO/ UM 1HTEPECIB (PI3UUHUX OCI0, IpaB Ta
1HTepeCiB IOpUINYHUX OCi0, iIHTepeciB nepxkau [48, c. 70].

OTxe, 3aX0AW TMPOILECYaTbHOTO TPUMYCY 3aCTOCOBYIOTHCS N0 OCOOU Y
BUIAJIKYy TIOPYIICHHS HEI TPOIECyalbHOTO 3aKOHOJABCTBA. 3aCTOCYBaHHS
3aX0JliB MPOILIECYaTbHOIO MPUMYCYy HE € KIHIIEBOIO METOI0 CYAOBOIO IPOLECY.
BoHo € 3acob0M 151 CIIOHYKaHHS BIJIMOBIAHUX OCI0 /10 BUKOHAHHS BCTAHOBJICHUX
y CyIl TpaBuj, JOOPOCOBICHOTO BHKOHAHHS MPOIECyaIbHUX 0O0OB’S3KIB,

IIPUITMHCHHSA 3JI0BXKHNBAaHHA npaBaMmM Ta  JJIA 3aro0IraHHs CTBOPCHHIO
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OPOTUIIPABHUX TMEPEIIKOJ Yy 3IIACHEHHI CcyAouyuHCTBA. JlMCKycii 11070
CHIBBIJHOLIEHHS TOHATH MPOIECYAIbHOIO MPUMYCYy Ta  MPOLECyalIbHOI
BIJIMOBIIAJILHOCT1 BEAYThCS MK HAYKOBIISIMH 1 JIOCI.

VY Teopii mpaBa MOHATTS HOPUAUMYHOI BIAMOBIIATBHOCTI PO3YMIETHCS SIK
nependaveHi CaHKLIIMM HOPM TIpaBa HECHPHUSTIMBI HACIIIKA OCOOUCTOTrO,
MalHOBOIO YW OpraHi3alliHOTO XapakTepy, SKUX 3a3Hae ocoba 3a BUYMHEHE
npaBornopymieHHs. Cepel  O3HAK IOPUAWYHOI  BIAMOBITATBLHOCTI  BUJLISIOTH:
1) HacTaHHS ~ HECHpPUSATIMBUX  HACHIAKIB ~ OCOOMCTOrO,  MaWHOBOTO YU
OpraHi3allifHOr0 XapakTepy; 2) A0 HOPUAUNYHOI BIAMOBIIAIBHOCTI MPUTITYIOTHCS
3a BYMHECHHS TIPAaBOMOPYIICHHS; TPUTATHEHHS 3IHCHIOETHCS Ha IMIIE 3a
HAsBHOCTI  IOPUIUYHUX, (PAKTUYHUX Ta  MpoLECyalbHUX  MijacTaB; 3)
3aCTOCOBYETHCS JIMIIE 1O JENIKTO3JAaTHUX CYO’€KTiB; 4) NPUTATHEHHS [0
IOPUIUYHOI BIJIMOBIMATBHOCT] 3a3BHYall 3MIMCHIOETHCS YIOBHOBAXECHUMHU Ha I1I€
Cy0’€KTaMHU MIJITXOM MPAaBO3aCTOCYBaHHS; 5) HACTaHHS HECTIPHUSTIMBUX HACIIJIKIB,
nepea0ayeHuX  CaHKLISIMM  HOPM  TpaBa, 3a0e3MeuyeTbCsl  MOXIMBICTIO
3aCTOCYBaHHA JepkaBHoro mnpumycy. I[lpm npomy iierbcs HE TUIBKH IPO
BITHOBJICHHSI TIOPYIICHOTO MpaBa MOCTPaXKJIanoi OCOOM, a ¥ Tpo TOKapaHHSA
npaBonopymnnka[49, ¢.255-256].

TakuM YMHOM, MOXJIUBICTh 3aCTOCYBaHHS JI€PKaBHOTO MPUMYCY € OJHIEIO 13
O3HaK HOPUIUYHOI BIAMOBIIAJBHOCTI. BoaHouac BiAMITUMO, IO 3aCTOCYBaHHS
3aX0JlIB MPOLECYATLHOTO MPUMYCY Y JKOJHOMY pa3l HE Ma€ 3a METy NOKapaHHs
BUHHUX OCi0. 3acTocyBaHHS HHMX 3axOAiB mependadae BTpydaHHS y cdepy
npolecyajbHUX MpaB YYacHUKIB mpouecy Ta y cdepy iX OCOOMCTHX TMpaB
BUKJIFOYHO 3 METOIO BIJHOBJIEHHS W JIOTPMMAaHHS BCTAHOBJIEHHUX IPOLIECYalIbHUM
3aKOHOM MPaBWJI Ta OUIBLI IIBUJKOTO PO3IJSAY CHOpaBH cylnoM. Buxopsuu 13
3a3HauEHOro, mepeadayeHl 3axoJlaMu IMPOLECYyabHOTO NPUMYCY OOMEXEHHS HE

MAaroTh O3HAK BiIITOBIIaJIbHOCTI.
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3.3 IIpaBoBmuii cTaTyc AMTHHHM B MI>KHAPOJHHUX NPAaBOBHUX aAKTaX Ta NMpodJjemMu

iMIJieMeHTaNil IX HOPM B HAIOHAJIbHE 3AaKOHOAABCTBO Y KPaiHU.

Ha mixxHapoAHO-TTPaBOBOMYpPIBHI1 JUTHHCTBO € OJHIEIO 3 TOJOBHUX MPABOBUX
IIIHHOCTEH, 10 HE Pa3MiAKPECITIOBANIOCS Y MDKHAPOJHHUX aKTax. I3 pO3BUTKOM
MDKHApOJHOTO TpaBa 3 SIBISIETbCS BCE OUIBIIE MIKHAPOJAHUX IPABOBUX AaKTiB
(KOHBEHII1i, JOTOBOPIB, IOMOBJIEHOCTEMN), 1110 CTOCYIOTHCS 3aXUCTY MPaB JUTHHHU.

CydacHe mpaBo 4acTo BigoOpaxkae crenudiky mpaBoBOrO CTaTyCy IUTHUHH SIK
HOCIS BIIMIHHUX BiJl IOPOCJIOi JIFOAMHU sKOcTed. Tak, mpaBa, 000OB’A3KH Ta Mipa
BIIMOBIJAIBHOCT] JTUTUHM, SIKI BUCTYHAIOTh SJPOM IPABOBOTO CTATYCY IUTHUHH,
BIJIPI3HSIIOTHCA 32 CBOIM 3MICTOM, OOCSTOM, 3HAYECHHSIM, TTOXO/KCHHSIM BiJl MpaB,
000B’sI3KiB Ta BIAMOBIIAILHOCTI JOPOCITHUX.

Peanizyrounch uepe3 y4acTh JUTHHH Yy MEBHUX MPABOBIIHOCUHAX, MPABOBHIMA
CTaTyC MUTHUHU XapPaKTEPU3YETHCS CBOEIO TUHAMIYHICTIO, OCKUTBKU 3MIHIOIOTHCS
oOcsr mpaB Ta 000B’sI3KiB, Mipa BIANMOBIAAIBHOCTI, TapaHTii peaiizaiii TUX 4u
iHmmx mnpaB. Taki 3MiHM 37€OUTBIIOIO TOB’s3aHI 3 00’€KTUBHUMH, YacTo
HE3aJICKHUMU BIiJ] BOJl JUTUHHM, HE TepcoHIPIiKOBaHUMU OOCTaBUHAMH.
[IpaBoBiIHOCMHM B SIKMX OUTHHA K HOCIM mpaB Ta OOOB’sA3KIB Oepe ydacTb
OaratoBapiaHTHI Ta BPETYJIHOBaHI PI3HUMU TATy3sIMH TIPaBa.

OCKUJIbKM MIKHApPOJIHO-TIPABOB1 aKTH 1I6MMHO Ta HOPMATUBHO BIUIMBAIOTh Ha
(dbopMyBaHHS HaIIOHATBHOTO MpaBa 0araThboxX Jep>kaB, HA0OYBAIOTh YHIBEPCAIBHOTO
XapaKkTepy, BU3HAUCHHS Ta PO3YMIHHS MOHSTTS «JIUTHUHA» 3aKPIIJIEHE TaKUMH €
0a30BUM TIpU TOAANBIIIN IMIUIEMEHTAllll y HaIlloHAJbHE 3aKOHOJIABCTBO TI€l 4u
1HIIOT Tep KaBHy.

KoHuenrtyanbHUM MI>KHAPOJHUM IIPABOBUM aKTOM 13 3aXUCTY IPaB JUTHUHU €
KonBenuiss mpo mpaBa auTuHu, nOpuiiHata ['enepanbHoio AcambOneero OOH
20.11.1989[50],mpuiiHATTA SIKOI CTajJO0 BaroOMMM KPOKOM Ha LUISXY BU3HAYEHHS
CTaTyCy IUTHUHU SIK CaMOCTIMHOI 0ocoOu, siKa Ma€ MpaBO HE JIMIIE Ha JOTISJ 1

3aXUCT, aje ¥ Ha y4acThb y MPUNUHATTI PillIEHb 111010 BIACHOT JOMI.
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Crarts 1 3a3nHayeHoi KoHBeHIIT BHU3HA4Ya€e TMOHSTTS «IUTHUHA» 4Yepe3
BCTAHOBJICHHSI BEPXHBOI BIKOBOI MEXi — 18 pOKiB, 32 YMOBH, [0 MOBHOJITTS HE
nocsiraetbest  panime. [lpu  1mpoMy, OCKIIbKH TonokeHHS KoHBeHIii He
BCTAHOBJIIOIOTh TOYATKYy IMPABOBOIO 3aXHMCTy CBOOOJ Ta IHTEPECIB JUTHUHH, HE
3aKPITUTIOIOTh BU3HAYEHHS MOHSATTS «IOBHOJITTS, TO IEPKABU-yYIaCHUII HAIUICHI
PaBOM JIOBUTLHOTO TiiyMadeHHs cTaTTi 1 KoHBeHINT moa0 BUSHAYEHHS] MOMEHTY
3 SKOTO Jiep>KaBu OepyTh Ha cebe 3000B’S3aHHS 3aCTOCOBYBATU ITOJIOMKEHHSI
KouBeHnii Ta 3abe3nedyBaTH 3axXUCT TpaB IUTUHU (3 MOMEHTY 3a4aTTs 4 3
MOMEHTY HapOJKEHHS), a TAKOXX 1I0JI0 BU3HAYEHHSI OOCTAaBUH 3 SIKUMH OB’ 3aHO
JIOCSITHEHHSI TTOBHOJIITTS paHillie.

BikoBa wmexa — 18 pokiB 3acTocoByeThcs Takoxky KoHBeHIi mpo
IOPUCIUKIIIO, TpaBo, IO 3aCTOCOBYEThCS, BU3HAHHS, BUKOHAHHS  Ta
CHiBpOOITHHUIITBO O/I0 OATHKIBCHKOT BIAMOBIJATHHOCTI Ta 3aXOIB 3aXUCTY JITEH
Big 19.10.1996[51],€Bponeiicbkiii KOHBEHIIII nMpo rpoMaasHcTBO 1997 poky[52],
Kongeniii MikHapoaHoi opranizaiiii mpari mpo 3a00poHY Ta HeraifHi 3axoju
moa0 JikBigamii Hauripmmx Gopm mutsdoi mpari Nel82 Bim 17.06.1999[53],
€BporechKiil KOHBEHIIT PO 3M1MCHEHHS MpaB aiTeit 1996 poky[54].

He BukopucTOByrOUM TOHSTTS <«AUTHHA» MDKHApOAHMA TAKT MPO
rpOMaAsiHCbKI 1 momituyHi mpaBa 16.12.19663a00poHsi€ BUHOCUTH CMEPTHHIA
BUPOK 3a 3JI0YMHHM, BYMHEHI 0COOaMH, MOJIOJIIMMU 3a BICIMHAAINTHL POKIB, a
TaKO)X BUKOHYBAaTH TaKHH MO0 BAariTHUX JKIHOK. [55]

Huszka MDKHApOAHUX JOTOBOPIB IOJO 3aXHMCTy MpaB JITEH 3aKpiIlIoe
HIKYHMM BIKOBUHM pyO1’K NPUIMMHEHHS MMPABOBOTO CTaTyCy JUTHHU, 3 BpaxyBaHHSIM
TOTO, III0 MOMEHT HaOyTTS CTaTyCy JIOpOCioi OcoOM TOB’sI3aHO HE JUINE 3
JIOCSITHEHHSIM TIEBHOTO BIKY, a 1 3 3JJaTHICTIO CAMOCTIMHO BUKOHYBAaTH T1 UM 1HIII
nii, OyTH CaMOCTIHHUM YYaCHHKOM THX YW IHIIUX MPAaBOBIIHOCHH, HECTH
MEePCOHANIHY  BIAMOBINANBHICTE. T00TO KoMM Jne-(hakTo HE3aJeKHICTh Bl
0aTBKIBCBKOTO KOHTPOJIIO HAOYBA€ThCsl paHillle BijJ JOCSITHEHHS IEBHOTO BIKY,

HAIPUKIIAJ] 3aBJSKU YKJIaICHHIO UTI00Y 4M BIHCHKOBIN cityx01. [56, C.59]
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Tak, KonBeHIlisl Tpo MUBUILHO-TIPABOB1 aCMIEKTH MIKHAPOIHOTO BUKPAJACHHS
naiter Big 25.10.19803akpirmuiroe, 1m0 3actocyBaHHsS KOHBEHIT MpUNMHSAETHCS,
KOJIM TUTUHA JOocsTa€e BiKy 16 pokiB. [57]

VY €Bporeichkiil KOHBEHIIIT MPO BU3HAHHS Ta BUKOHAHHS PIlIEHb CTOCOBHO
OMIKA HaA MdIThMH Ta TMPO TIOHOBJICHHS OMIKA HAaA  JIThbMH  BiJ
20.05.19803a3HaueHo, 10 «IUTHHA» O3HA4Ya€ 0co0y OYyIb-SKOTO I'pPOMASIHCTBA,
10 He jJocsria 16 pokiB 1 HE Ma€ MpaBa CaMOCTIMHO BUPIIIYBAaTU CTOCOBHO MiCIIs
CBOTO NPOXHMBAHHS 3a 3aKOHOJAABCTBOM MiCILsl 1 3BMYAHOTO MPOKUBAHHA,
3aKOHOJIaBCTBOM  ii TIpPOMAJSHCTBA YW 32 BHYTPIIIHIM 3aKOHOJABCTBOM
3anuTyBaHoi JlepxxaBu. [58]

3rigHo 3 cTarreo 1 €BpOMENChKOr0 KOAEKCY COIaJIbHOTO 3a0e3MedYeHHs
(mepernsanytuii) 1990 poky TepMiH «IUTUHAY O3HAYAE: 1) IUTUHY IIKUIBHOTO BIKY
abo nuTUHY, fKa HE Jocaria 16 pokiB; i11) BIAMOBIAHO 10 BU3HAYEHHUX YMOB,
JUTHHY, CTaplly 3a BIK, BKa3aHWH Yy MOINEpPEeIHbOMY IYHKTIi, sIka € y4yHeM abo
CTYyJICHTOM, a00 CTpa)XKJa€ XPOHIYHUM 3aXBOPIOBAHHSM YU XBOPOOJHMBICTIO, IIIO
pOOUTH 11 HEMPUAATHOIO A0 OYb-sIKOT MPOPECiiHOI AISMBHOCTI. [59]

VYV Kongeniii MikHapoaHoi opraHizariii mpaiii npo oOMeXeHHsI HIYHOI Iparlii
JTiTed Ta TMIITKIB Ha HempoMucioBux poodorax Ne79 Bim 09.10.1946
BUKOPHUCTOBYIOTHCSI TIOHATTS: «JIITH BIKOM JI0 YOTHPHAALSTH POKIB, SKI MOXYTb
BUKOPHUCTOBYBAaTUCH HAa POOOTI MPOTATOM IMMOBHOTO UM HEMTOBHOIO PoOOYOTO JIHS, 1
JITA CTapIioro, HIXK YOTUPHAAINATH POKIB, BIKYy, sKi Bce Ie 3000B's3aHi
B1JIBIJTyBaTH IIKOJIy HA MIOBHUN HaBYAIBHUHN Yac» (CTATTA 2); «IITH CTApIIOTO, HIXK
YOTUPHALATH POKIB, BiKY, SIKI BXK€ HE 3000B'sA3aH1 BIJIBIyBaTH IIKOJY HAa TTOBHUMN
HaBYaJBHUHN Yac, 1 MJTIITKA BIKOM JI0 BICIMHAIISTH POKIB» (CTATTS 3); «HIUTITKA
BIKOM IIIICTHAAIATH POKIB 1 cTapii» (CTarTs 4); «IMiAITKA BIKOM A0 BICIMHAIISATH
pokiB» (cTaTTs 5); «MAMITKH BIKOM JI0 T'SSTHAIISATA POKIB, IMJIITKH BIKOM
YOTHPHAIIATE POKIB 1 cTapiri» (ctarTs 8). [60]

KongeHiiss MikHapoaHOT oOprasizaiii Mpaminpo MiHIMaJIbHUM BIK IS
npuitomy Ha poboty Ne 138 Big 26.06.1973 y crarti 1 3aKkpimuioe, M0 KOKHUAN

yied Opraxizamii, maisg skoro 18 KoOHBeHIST € YMHHOI, 3000B'S3yEThCs
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3M1MCHIOBATU HAIlIOHAJIBHY TMOJITHKY, III0 Ma€ Ha MeTi 3abe3reueHHs e(heKTUBHOL
JIKBIALll AUTAYOT Tpall ¥ TOCTYNMOBE MIJABHUINCHHS MIHIMAJIbHOTO BIKY IS
npuiioMy Ha poOOTy 10 pIBHS, SIKMW BIAMOBIJA€ HAMMOBHINIOMY ()I3MUHOMY Ta
PO3YMOBOMY PO3BHUTKOBI IMIITKIB. [61]

[Tpu pomy, y ctarTi 2 BKa3aHoi KoHBeHIli BCTaHOBJIEHO, M0 MiHIMAJIbHUAN
BIK JUIsI TIpUiloMy Ha poOOTy HE MOBMHEH OyTH HW)KYUM, HDK BIK 3aKIHUEHHS
000B'SI3KOBOI MIKIJILHOT OCBITH Ta, B Oy/Ib-SIKOMY BUIIAJKY, HE MOXE OyTH HIKUYUM
HIXK 15 pokiB.

Takuit nudepeHiiioBaHud MiAXiA 10 BU3HAYCHHS BIKOBUX O3HAK MOHSTTS
«IUTUHA» 3yMOBJICHHH crieludikoro chep perystoBaHHS Ta TOTO ACTEKTy JKUTTS
JUTUHU, STKOTO TaKi CTOCYIOThCH.

PazoM 3 TUM, PO3BUTOK Cy4acHOTO MDKHApOJHOTO TpaBa BKa3ye Ha Te, IO
HOPMH TaKOr'0 MarOTh TEHCHIIIIO MOIIMPIOBATH MPABOBUH CTAaTyC AMTHUHU Ha 0Ci0
BikOoM 110 18 pokiB.

Tak, 3rimHo 3 HopMamu KonBeHIii mpo KOHTakT 3 niTbMu Big 15.05.2003,
patudikoBana Ykpainoto y 2006 poui [62], KonBenuii Pagu €Bponu npo 3axoau
o0 npotuali Toprieal moasMu Big 16.05.2005[61], Konsenuii Panu €Bponu
PO 3aXMCT AITeH BiJ CEKCYallbHOI €KCIUTyaTalli Ta CEeKCyaJbHOr0 HACHIIbCTBA
2007 poky[64], «auTuHA» 03Ha4Ya€e 0cO0y BikOM 10 18 pokKiB.

Bignosinno no Pexkomenpariii CM/Rec (2009) 10 mpo BUKOpPEHEHHsI BCIX
¢bopM HacWIBbCTBA IIOJO MITEH, SIKa MICTUTh KEPiBHI MPHUHIMIN MOMITUKH Panu
€Bponu 1010 KOMIUIEKCHUX HAIllOHAJIBHUX CTPATEri 13 3aXUCTy JITeH BiJ
HACUJIbCTBA, TUTHHOIO € OYy/Ib-s1ka 0co0a BIKOM /10 18 pokiB. [65]

CucreMHUIl aHai3 BKa3aHUX MIKHAPOIHO-TIPABOBHX AKTIB JIO3BOJISE IINTH
BHCHOBKY, III0 Y MDDKHAPOIHO-TIPABOBUX aKTaX MOHSATTS «JIUTHHA» PO3KPHUBAETHCS
HE JIMIIE BUKIIOYHO 4Yepe3 BIKOBHM KpUTEpi, a ¥ depe3 cmemnudiky mpaB Ta
000B’sI3KIB, HOCISIMH SIKUX € caMe JUTHHA, 110, B CBOIO Yepry, 3yMOBIEHO
KOHKPETHHM BHUJOM TMPaBOBIJHOCHH, yYaCHUKOM SIKHX BOHa €.Pazom 3 TuM,
IMIUJIEMEHTALlIS 3aKPIJIEHOTO MI>KHAPOJHUMHU HOPMAaMH TpaBa pO3yMiHHS MOHATTS

«IUTHHA» Y HaIllOHAJIbHOMY 3aKOHOJABCTBI Ti€l YW 1HIIOI JIEp)KABH 3aJICKHUTh,
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HacaMIiepesl, BiJ PIiBHSI PO3BUTKY KOHKPETHOTO CYCHiIbCTBA. Il03UTHBHMI
MDKHApOJHUM JIOCBIJI Ta MOXJIHMBICTh MHOTO BIPOBA/PKCHHS B HaIlIOHAIBHY
CHUCTEMY TIpaBa € MEPEAyMOBOIO CTBOPEHHS IPYKHBOTO 10 IITEH CepeIoBHINA

BIJIMOBIHO /10 MDKHAPOAHUX CTaHIapTIB.
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SECTION 4.

COMMERCIAL LAW

4.1 Labor resource management: a modern look

Management of labor resources by the civil service is a set of principles and
measures for ensuring the effective functioning of the apparatus of public
administration. It can be viewed from several points of view: first, it is the functions
(planning, information mastering, development of guidelines and ratification) that are
necessary for management; second, it is the deployment of scarce resources
(government posts and jobs); third, governance reflects the impact of seven symbiotic
and competing values (political responsiveness, efficiency, personality rights, social
justice under the traditional state model; personal responsibility, state reductions and
decentralization, collective responsibility under the new anti-state model) ; fourth, these
are the laws, rules and regulations used to reflect these abstract values; — human
resources systems (political appointments, civil service, collective bargaining,
preferential rights in traditional models; alternative mechanisms of public service
delivery and flexible social-labor relations according to the paradigms of privatization
and cooperation).

An analysis of the development of state labor management systems in Western
countries shows that they have undergone seven major evolutionary stages: aristocratic,
patronage, professional, performance, human, privatization, partnership. The
partnership stage, as the most important, takes its toll from the 2000s and is based on
the values of individual responsibility, limited and decentralized government, joint
provision of services by governmental and non-governmental organizations [66, 67,
68].

With the gradual transition to new forms of public administration, three main

models of activity of personnel services were formed, depending on what was
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emphasized in the reform of one or another body of government. Reforming can focus
on the performance of the HR function, which is what the so-called «customer service
model» relates to. It envisages performing a large part or all of the traditional functions
of the HR (human resources), but recommends that employees perform their duties
better and faster, recognizing that the manager is the principal customer.

On the other hand, reform can focus on the functions of the HR department, which
is why the so-called «organization and consulting development model» is responsible
for encouraging HR staff to take on new functions within the organization, giving
internal advice to executives to address a wide range of organizational issues. This
approach assumes that the HR service is giving up some of its traditional functions.

Finally, reform may aim to address the role of the role and division of powers
within the organization's single policy. This approach is in line with the «model of
strategic management of human resources», in which the task of the human resources
service is to support the strategic mission of the organization or institution as a whole.
To achieve this goal, HR managers must act as full members of the management team,
linking staff and HR policies to the organization's mission and goals. Each of these
models is linked to changes in the role of staffing services in the overall reform of
public administration.

Model 1. Customer Service. Public administration scholars and practitioners have
substantiated and implemented a customer service model for over three decades [69].
Personnel services in many countries, according to this model, perform their duties
better and faster, being sensitive to the needs of executives. Efforts to improve customer
service were concentrated in several strategies, including reviewing the structure and
organizational culture of HR services, modernizing training for their employees, and
focusing on technology to improve the quality of services provided. Thus, in the 90s of
XX century the introduction of Total Quality Management (TQM) has become a
common practice in both central and territorial governments as well as local
governments. The solid-quality management has encouraged the careful consideration
of the relationship between staffing staff and clients and the definition of «reasonabley

goals in their work. This also concerned the restructuring of activities from a narrow
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specialization to a more general approach in a cross-training organization so that one
employee or team can consistently overcome all the steps of a complex staffing process
and establish relationships with a specific client group [69]. Good quality management
should be considered as one of the links in the chain of the latest management
technologies. But while this is not the latest innovation, although many organizations
are introducing new management technologies, the core values of solid quality
management still have a significant impact on the formation and refinement of
customer service strategies.

While solid-quality management focuses on the consistent work of the HR
department, different organizations use completely different approaches to restructuring
services and improving their quality. For example, many proposals have been made to
decentralize staffing functions (to middle management) in order to provide executives
with the necessary services, which has led in some countries (such as the US) to
downplaying the central role of the civil service and delegating responsibility for
recruitment (through special boards) to individual organizations.

However, other studies conducted in Australia, for example, have shown that, on
the contrary, staffing services with centralized functions can provide high quality
services, and this was used as a way of rationalizing staffing in the staffing system:
eliminating local staffing offices and their services were provided by their national
offices [69].

Improving customer service may also require HR professionals to improve their
professional skills. A great deal of research has shown that not only do managers find
the HR professionals they have dealt with unprepared, but more than half of those
professionals themselves have lacked the necessary knowledge and skills. The lack of
professionalism often results in low staffing levels of many HR services.

At the same time, customer service requirements are increasing at both central and
territorial levels, resulting in increased not only workload but also responsibility for
customer service combined with the use of advanced management and information
technology, which indicates the need for staffing generalists, not specialists in the

narrow profile and people with knowledge of psychology and technical skills [70].
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Model 2. Organization development and consulting. This model poses even more
problems than the first model because it requires the HR service to extend its services
beyond the traditional narrow definition of its functions. Personnel should offer new
services on a voluntary basis, based on customer requests, that is, managers, which
requires a fundamentally different attitude to management than the old control function.
And as a consequence, there is a need for significant changes in the culture of HR. In
addition, this model requires a completely new set of knowledge from the staft, because
the staffing and classification specialists simply do not know how to conduct employee
surveys, how to advise managers on strategies for restructuring activities or improving
their efficiency, etc.

The likelihood of conflict in the implementation of the second model is also
higher than the traditional one, for example, D. Carnevale, S. Husel and N. Riley, who
conducted research on the implementation of such a model in a number of authorities,
point to the complexity of reconciling their roles, quoting the head of personnel. of the
service that drew a parallel between centralized civil service processes and centralized
control over finances: «...I can assure you that when people have difficulty solving
financial problems, they do not call the state auditor. They are calling for someone to
help them decide what the State Auditor may say. Simultaneously evaluating
performance and providing advice is difficult because it means that an organization is
interested in hiding all complex or questionable decisions instead of finding the right
one...» [71, p. 25]. In this case, the following approach is possible: to separate the two
functions by creating two subdivisions within the structure of the human resources
service: — one performing traditional functions and the other providing management
services to the management. However, another approach is possible — franchising or
outsourcing standard HR functions. The argument in favor of this approach is to save
on growth, and to free up internal resources to provide advisory services.

Another strategy for improving customer service and for changing the roles of
staffing is to delegate broad staffing responsibilities to middle management. The
purpose of such a strategy is to provide managers with the ability to perform the basic

functions of the HR department, such as job classification. This approach allows
56



managers to exercise their authority in proportion to their personal responsibility and to
simplify the classification system to «allow managers to appoint and determine pay
depending on the individual abilities and quality of work of the candidate or employee»
[71,p. 13].

Theoretically, delegation of authority should change the role of human resources
employees who are no longer controllers but become consultants to assist managers in
fulfilling their new functions. Some executives like this «freedom of action», but, as
L. Nigro points out, this approach places extraordinary demands on executives without
practically offering options for solving the problem [72, p. 195], especially when states
are shrinking (which often accompanies the reform process in the public
administration) and the scope of control and responsibilities of managers is expanded.
This situation can make employees feel overloaded. Indeed, as practice shows, some
managers have refused to assume the broader authority of the HR department [69].

Model 3. Strategic management of labor resources. The third model focuses on an
approach to strategic human resource management that involves not only a change in
the role of the HR, but also a change in understanding of its core responsibilities, as one
should not only emphasize compliance with certain rules and regulations, but pay
attention to new functions — supporting the mission of the organization. This approach
also requires new relationships within the organization when HR executives are part of
the management team, at the negotiating table with senior management when making
political or programmatic decisions, and when there is a guarantee that the HR services
opinion is taken into account. Staffing in the third model structure is not just about
performing standard procedures or providing advice on a voluntary basis, but rather is
playing a major role in the complex strategic planning process [73].

In recent years, managerial terminology has been transformed somewhat, and this
approach has been called the investment in the human capital of an organization, which
1s defined as the know-how, skills and abilities of individuals in the organization as the
most important resource of intellectual organizations [74,p. 3]. Even scientific
justification for the use of this term is found in the scientific literature. For example, in

an article entitled «The Need for a New Terminology of Change» the following is
57



explained as to the need for the introduction of the term: «The term reflects a high level
of focus on managing the organization's resources. It implies a close relationship with
financial resources that easily capture the attention of managers. Wages and benefits are
often the first item of expenditure, but the government does not make sufficient efforts
to manage this important asset» [75, p. 1].

The third model differs from the second scale of the problems raised. The second
model consultations are for mid-level executives. Staffing specialists work with specific
line managers and solve organizational problems. According to this model, staffing
services work at the top level of the organization, together with top executives. The
scale of the problems being raised is also changing. In the second model, staffing staff
is usually associated with short-term operational planning and consultation, and the
third model i1s based on longer-term planning; staffing specialists are charged with
preparing a program of management work and minimizing potential problems,
forecasting future stafting needs.

Therefore, the transition to the third model of management involves rethinking a
functional approach to the organization of personnel services. This raises three key
areas of concern: how does the HR service collect and use data, the relationship
between the HR manager and the organization's senior management, the knowledge,
skills, skills of HR personnel? And all this on the background that the analysis of the
plans of the authorities can show that a small number of these organizations determine

measures to improve the management of human resources.
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SECTION 5.
CRIMINAL AND CRIMINAL - EXECUTIVE LAW

5.1 Cyber crimes: concepts, essence and general characteristics

[HpopmariitHO-KOMYHIKAIIHI TEXHOJIOT] CTaJIl YaCTUHOIO KUTTS Cy4acHOTO
CyCHUJIbCTBA, Oy/Ib-sIKa MPOTUIIPaBHA BTPYYAHHS B iX AISUIBHICTH 3/1aTHE 3aBJATH
HIKOJIM HE TIIbKU OKPEMOMY TPOMAJITHUHY, a i JepXkaBi B LIJIOMY. A, SIK BiJIOMO,
3JIOYMHHICTh 3aBXH HJie B HOTY 3 yacoM. [[oCTiitHO yI0CKOHATIOIOThLCS CIIOCOOH i
3HAPAIIS BUMHEHHS 3JI0YMHIB, PO3LIMPIOETHCS TEpeNiK 00 €KTIB 3TOYUHHHUX
NOCSraHb, 30UIBIIYETHCA JATEHTHICTh 3J0YMHHUX TMocsranb. llpoTte, HaBiTh
NPOTUINIPaBHA MISIBHICTh € OJHUM 3 O3HaK eTamy pO3BUTKY CYCHIJIbCTBA, 1
3apOJIKEHHsI, PO3BUTOK 1 MOLIUPEHHS KiOEpP3JIOYMHIB Ta KiOEP3IOYMHHOCTI — 1€
JUIIIe YacTHMHA HOBITHBOI ICTOpIi JIFOJCTBA, a HE OKpemoi nepkaBu. CycrniibHa
HeOe3Mneka JaHoi npoOjieMy BU3HAHA HA MIXKHAPOAHOMY PiBHI, IO BUPAKAETHCS Y
BIJIMOBITHUX PIMIEHHSX MDKHAPOJHUX OpTraHizamid. Y mepmry uepry, e —
BHU3HAYEHHS CAMOTO MOHATTA «KIO€P3IOUUHHICTHY.

Bono nano B pexomenpaarisix excrieptisB OOH:

«Kib6ep310unHHICTE)Y — 1€ OyIb-IKUI 3JI0YMH, SIKWA MOXE BijmOyBaTucs 3a
JIOTIOMOT'OI0  KOMIT'IOTEPHOI CUCTEMH a00 Mepexi, B paMKax KOMII IOTEPHOI
cucteMu abo Mepexi abo MPOTHU KOMIT FOTEPHOI cucTeMu abo Mepexi [76].

HeoOxigHO yTOYHUTH, IO 3a3HAYEHUM TEPMIHOM MIKHAPOIHO-IPABOBE
BU3HAYECHHS KIOEP3J0YMHHOCTI He OoOMexyeTbes. [IpuMITHO, 110 B pPO3IISHYTY
KATErOpil0 BXOAATh 1 «KJIACHYHI» BHJM 3JI0YMHIB, CKOEHHUX 3a JOIIOMOTOIO
BUKOpPUCTaHHA KiOepnpocTtopy. BiamoBiaHO, BU3HAYEHO 1 MOHATTA «3JIOYUHY,
CKOEHOTO B KiOepmpocTopi», TOOTO TMPOTUIPABHE BTPyYaHHS B POOOTY
KOMIT FOTEpIB, KOMIT IOTEPHUX MPOTPaM, KOMIT FOTEPHUX MEPEX, HECAHKIIIOHOBAaHE
MoAM(QIKALS KOMIT'IOTEPHUX [aHUX, a TaKOX IHLI MPOTUIIPABHI CYCHUIBHO
HeOe3neyHl Aii, BYMHEHI 3 JOMOMOTOI abo 3a JOMOMOTOK KOMIT IOTEPIB,

KOMIT FOTEpHUX MEPEX 1 rporpam [77].
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KpiM 3a3HayeHMX BHU3HAYE€Hb ICHY€ TMEpPENiK TaK 3BAHUX «KOMITHOTEPHHUX
3J104MHIBY, copmoBanuii Pamoro €Bpormu. Y naniii KoHBeHINi ONHMCYHOTHCS
YOTUPH BUAU KOMIT IOTEPHUX 3JI0OUMHIB, K1 BU3HAYAIOTHCS SIK IPOTUIIPABHI J1STHHS
NpOoTH KOH(QIICHIIIMHOCTI, HMUIICHOCTI 1 JAOMYCTUMOCTI KOMIT'IOTEpHHMX JaHUX 1
CUCTEM:

1) He3akoHHME AOCTYII (CT. 2);

2) He3aKOHHUH TepexoruieHHs (CT. 3);

3) BTpy4aHHs B naHi (CT. 4);

4) BTpy4daHHs B cuctemy (ct. 5) [3].

He 3Bakarounm Ha HasBHICTh MIXHAPOJIHO-TIPABOBOTO BU3HAYCHHS, Y
HAyKOBUX KOJaxX BIACYTHIM €IWHUNA MAX1J JO0 OKPECJACHHS  TOHSTTS
«k10ep3nounHiBy. Hanpukmnan, A. Pycenpkuit Ta [[. Kynomnabcbkuil BKa3yroTh, 1110
KiOep3J0YMH — L€ NPOTUIpPAaBHE BUHHE MisHHA (i1 ab0 Oe3isIbHICTh), SKE
nependavae BTPY4YaHHS B JIaHI TIEPCOHATBLHUX KOMIT IOTEPIB, KOMIT FOTEPHHUX
nporpaM 1 KOMIT'IOTEPHUX MeEpex, abo MisHHSA, BYMHEHE 3a JIOMOMOTOIO
KOMIT'IOTEpIB Ta IHIIMX CY4YaCHHUX TEXHOJIOTIM, 3a sKe TMepeadadaeThes
KpUMiHaAJbHA BIJMOBITAIBHICTh Ta K€ MOXE CTBOPIOBATH OCOOMCTY HeOe3IeKy
JUTsl TPOMAJISIH, 3arpo3y HaIlOHANBHINA Oe3Meln aep>kaBu Ta CBITOBIM Oe3merr. [79,
c. 75].

Harowmicts, A. [TamHeB Ta O. ABlI€EB IPOMOHYIOTH KIOEP3JI0UUMHOM Ha3UBATH
nependaueHe KK VYkpaiam cycminbHO HeOe3neuHe BWHHE iSIHHSA., BUWHEHE
cy0’extom 3mounnHy 3 Bukopuctanusm ITCO [80, c. 259].

A, y bpurtanckiii ennukionenii mija ki0ep3nounHaMH (TaKOX iX Ha3UBaIOTh
KOMIT'IOTEPHUMU ~ 3JIOYMHAMHU) PO3YMIIOTh BUKOPUCTAaHHS KOMIT'IOTEpa  SIK
IHCTpYMEHTA IS BUNHEHHS 110 JAIbIINX HE3aKOHHMX JIiH, TAKHX SK IIaXpancTBO,
ouTS4a TOpHOrpadisi, TMOPYIIEHHS TpaBa IHTENEKTyaJlbHOI BIACHOCTI Ta
MepCOHAIBHUX JaHuX [81].

Ha namy aymky mig TepMiHOM «KiO€p3JIOUMHI» BapTO PO3YMITH OYIb-SKHIA
3]I0YMH, CKOEHUW 3a JIONIOMOTOI0 1H(OpPMAIIHHUX TEXHOJIOTiM, abo B

iHdopmaniiiHomy npocropi. Ilpu npomy mig iHQOpMaIHHUMU TEXHONOTISIMU
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PO3YMIIOTBCSI SIK TEXHIYHI 3acoOu (MepcoHajabHI KOMIT'IOT€pU, HOYTOYKH,
cMmaptdonm), Tak 1 cama 1H(opmaris 1 i Hocii. [lig 1HPopMaliiHuM TTpoCcTOPOM
MalOThCA Ha YyBasl 1H(OpMAIiHHO-TEIEKOMYHIKalIiHI Mepexi (Hampukiai,
[aTepHeT), KoMI’tOTepHI JIOKaiabHl Mepexi 1 T. 1. Creuudika MICIs CKOEHHS
3JI0YMHY  OOYMOBJIGHa  HEOOXIJHICTIO  BUKOPHCTAHHS  CIICIiali30BaHMUX
1HCTpyMEHTIB (1IHQOpMAaIIfHUX TEXHOJIOTIN), L0 BXE € OCHOBHOIO O3HAKOIO
KiO€p3JI0UHHIB.

BinnoBigHO, MOXIHMBO Kiacu(pikyBaTH KiOEp3JIOUYMHU HA 2 OCHOBHI THUIIH:
KOMIT FOTEPHI1 3JIOYMHU 1 3JI0YHMHHU, IO 3IHCHIOIOTHCS B KIOEPIIPOCTOPI.

Takuii TOAIT TPOBOJUTHCS 3a MICIIEM BYHMHEHHS 3JI0YMHY 1 TPEIMETOM
3aMaxy. Sk mpaBWIO, KOMIT'IOTEpPHI 3JIOYMHHU CHOPSIMOBaHI Ha OTPUMAaHHSA
HEIMPaBOMIPHOTO JIOCTymy A0 1HQopMalii (3 METOH 3aBOJOJIHHS, 3MiHHM a0o
3HUIIEHHS ), [0 3HAXOAUTHCA B MaM'sITI KOHKPETHOTO MEPCOHAILHOTO KOMII'TOTEPA,
a00 Ha HEmpaBOMIPHE MIAKIIOYCHHS 0 KOMITIOTEPHOI MEPEXi B THUX K€ ITUISX.
[IpeameToM mocAraHHd Nnpu LbOMY € iH(pOpMalls, Ky 3J0YMHELb Ma€ HaMip
3HUILIUTH, 3MIHUTH, 3a0JI0OKyBaTH AOCTYN A0 Hei, a0 HEMpaBOMIpPHO 3aBOJIOAITH
HEI0 IMUJISXOM BHJIYYEHHs a00 KOMilOBaHHS. Y CBOIO 4Yepry, 3JIOYHMHH, IO
3MIACHIOIOTBCS B KiOepmpocTopi, B IIIJIOMY TIOBHICTIO KOIIIOIOTh CKJIAJ
«KJTACHYHOD» Bapiallii 3704MHy, ajie¢ BiIOYyBAIOTHCS 3a JOMOMOTOIO Crienu(iaHmx
3HApAAb (HANMpUKIIAA, I[IAXpacTBO B cdepi IHTEPHET-MPOJAXKIB 1 MOKYIOK).
[IpenMeToM Takux 3J0YMHHUX MOCATaHb MOXKE OyTH MPAKTHUYHO IIO 3aBrOIHO:
I'PONIOBI KOIITH, 1H(OpMalis, 30posi, HAPKOTUYHI 3aCO0M 1 T. 1.

KpiM ekoOHOMIYHO1, KI0€pP37I0UMHHU B110YBaIOTHCS 1 B MOJITUYHIN, 1 BINCHKOBIN
cpepax. Bonn HaOyBaroTh MOJITHYHOTO 3a0apBiIEHHS 1 BIIOYBalOTHCS 3 METOIO
NOIIMPEHHA EKCTPEMICTCHKUX MaTepialliB, PO3MAIIOBAHHS MIKHAI[IOHAIBHUX
KOH(JITIKTIB, AUCKPEAUTAIII] IepkKaB, a00 OKPEMHUX 0Ci0 TOIIIO.

Bapro BiAMITUTH 1€ OJHY iX XapaKTepHY pUCY — BHUCOKY JIATCHTHICTb.
Oco0iMBO JaHa puca CTOCYETHCS OJHOTO 3 TMPEIMETIB KiOEp3JIOYMHIB —
BIJIOMOCTEH PO OCOOUCTE KUTTS MOTEPIILINX, SIKI 3 HEOXOTOIO MOBIJOMIISIOThH TIPO

BUKPAJACHUX NAHUX.
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TakuM 4YMHOM, MM MOXEMO BIJA3HAYUTH BHCOKY CYCIIUIbHY HEOE3NeKy
KiOEp3JI0UMHIB BXKE€ B TEpioj iX CTAHOBJIEHHS 1 PO3BUTKY. Xoua TOJI IIE HE
ICHYBaJIO 1HTEJNEKTyaJbHHUX CHCTEM 3axucTy iH(opmamii, a cami 3JI0YMHU
BUPKAJIMCSI B OLIBIIOCTI CBOIH B 30BHINIHBOMY KOHTAaKTI 3 CXOBHIIAMU
iH(popMalii (3 METOI 3HUIICHHS, HE3aKOHHOTO BTPYYaHHS, KOIIIOBAaHHS, 3MIHU
iH(popmanii). HuHi BiA3HA4YaeThCs BUCOKA aKTyallbHICTh 1 CyCIUJIbHA HeOe3rneka
KiOEp3/I0UMHIB, OCKUIBKH MOXYTh BHPAXKATHCS Yy BYMHEHHI «TPATULIIHHUXY
OpOTUNpPAaBHUX [igHb (ane B cdepl kibeprmpocTopy abo 3 BUKOPHUCTAHHSIM
KIOEpTEXHOJIOT1H) 1 3HAYHOK CKJIQJHICTIO CIPSAMYBaHHS (30KpemMa, MM MAaeEMO Ha
yBa3l TPYAHOIIl TONIYKY 3JIOYMHINB 1 YCYHEHHS 30WUTKIB Ta BIJIIKOyBaHHS
3aBAaHOi 3JM0YMHOM MmiKojau). KpiM 1porO 3’gBUBCA 1 TpeTit daktop —
MacmTabHicTh. Tak, KiOep3JI0UMHU MOXYTh BiOyBaTuca BClOAM, A¢ € [HTepHer,
MEpeXeBl CTPyKTypu abo iHQopMalliiiHi TEXHOJOrli, TOMYy TaK BaXXJIMBO
3a0e3MeynTH e(PEeKTUBHY 1 ONTHUMAJIbHY KPUMIHAJIBHO-NPABOBY MOJITHKY Y

00poTHOI 3 LIUM BUIOM 3JIOYMHHOCTI HA MI>KHAPOJAHOMY PiBHI .

5.2 Criminal responsibility for crimes against public security related to

violation of special rules: practice of application

Jronuna, i )KUTTS 1 3M0POB’S, YeCTh 1 TJHICTh, HEAOTOPKAHHICTD 1 Oe3neka
BU3HAIOTHCS B YKpaiHl HAWBHINOIO COIIaIbHOIO IIIHHICTIO, BIAMOBIAHO 70 4. 1 CcT. 3
Konctutymii VYkpainu [81]. besmemi mroaedt 3aBmaroTh IIKOAW Hacamrepen
3JIOYMHH TPOTU TPOMAJCHKOI O€3MeKH, UMM 1 OOYMOBJIEHO IX BEIMKY CYCHUIbHY
HebesneuHicTh [82, c. 286; 83].Y cyyacHOMYy KpHUMIHAJILHOMY KOJEKCl YKpaiHu
rpoMajicbka Oe3leKka BIEplIe cTajla CaMOCTIMHUM 00 €KTOM KpUMiHAJIbHO-
npaBoBOi  oxopoHu.KpumiHanbHa  BIANOBIJANBHICTH 32  3JIOYMHU  TPOTHU
rpoMajcbkoi  Oe3meku mepembadeHa posauviomM IX  OcoOGnauBoi  YacTUHH
KpuminansHOro  komekcy  Ykpaimm  (crarri  255-270')  [84].Cycminbha
HEOE3MEeUHICTh 3JI0UHMHIB MPOTH TPOMAJCHKOI O€3MEKU MOsrae B TOMY, 10 BOHU

MOPYIIYIOTh O€3IMeUHI YMOBHM JKUTTENSUIBHOCTI — 3arajbHy Oe3reky, Oe3meKky
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KUTTS, 3J10POB’sl, BJACHOCTI IIMPOKOIO Ta HEBU3HAYEHOrO Koja ocid Ta Oe3nexy
IHIIMX IIHHOCTEW CYCIUJIbCTBA, CTBOPIOIOTh HEOE3NEeKy HAaCTaHHS TAKKHUX
HACJIJIKIB 200 3aMO/I1I0I0Th TaKl HACTIAKY.

Posrisgaroun KpuMiHaiabHI MPABOMOPYILIEHHS MPOTH TPOMAJIChKoi Oe3MeKu,
K TpaBUio, OUIBLIY yBary 3BEepTalOTh Ha 3JI0YMHM, MOB'S3aHI 3 ISUIBHICTIO
3JIOYMHHUX OpraHizaiiil abo Ha 37I0YMHH, SK1 MOB'sI3aH1 3 Tepopu3MoM. Haiimentra
yBara MNPUAUBIETbCS KPUMIHAJIBHUM MPABONOPYIICHHSM, CaM€ 3J0YMHAM SIKi,
MOB'I3aHI 3 TMOPYIICHHSM CHEI[aIbHUX TpaBWJI SKI TEX 3acCIyroByIOTh Ha
yBary.Knacudikariito ux 3J104HMHIB HAYKOBI[l PO3TJISIIAIOTh 110 PI3HOMY.

Tak, BiAMOBIAHO Oe3mocepeAHiX O00'€KTIB 3J0YMHU TMPOTU TPOMAJICHKOI
Oe3rmeKkr MO)KHA CHCTEMAaTHU3yBaTH TOJITUBIIN HA TPynu. 30KpeMa, 3BaKalouu Ha
crienudiky Oe3rnocepeHix 00’ €KTIB 1 JHKepen MiIBUINECHOI HEOE3NMEeKU MOUISIIOTh
Ha 4yoTupu Tpynu (Bumu): 1) 3m0unHM, TOB's3aHI 3 JISTIBHICTIO 3JIOYMHHHX
oprauizamiii (ct.cT.255-257, 4. cr. 258 1 ct. 260); 2) 3nmounHM, MOB'A3aHI 3
tepopusMoM (ctarti 258,259 1 266); 3) 37m0uMHM, IO MOPYIIYIOTH IpaBUiia
MOBO/DKEHHS 3 TPEAMETaMU, SKI CTAHOBJISITH MiJBHUINCHY CYCIJIbHY HeOe3meKy
(ctatTi 262-265, 267-269); 4) 3n0unHM, NOB'A3aHI 3 MOPYIICHHSIM CHEIliaJbHUX
npasui (crarti 261 1270) [85, c. 429; 6, c. 320-321].

[HImII HAyKOBLI BHOKPEMIIIOIOTH TpU Tpynu. 3okpema, 1) CTBopeHHS
3JIOYMHHOI OpraHizailii, TepOPUCTUYHOI TPYMHU Ta 1HIIMX 3JOYMHHUX 00’ €HaHbD,
y4acTh y HUX Ta y 3JIOYMHAX, II0 BUMHSIOTHCS HUMU YU TIOB’sI3aHI 3 HUMH (CTaTTI
255 — 261); 2) HesakoHHE MOBOKEHHS 31 30po€r0, OOMOBUMHU TIpHUIIACAMH,
BUOYXOBUMH PEYOBHMHAMH UM PATIOAKTUBHUMM Martepiajgamu (ctarti 262 — 266);
3) [opyuienHs: pi3HUX MpaBuil, MO 3a0€3MeUyI0Th TPOMAJICHKY Oe3meky (CTaTTi
267-270) [82, c. 288-317].

Mu npornoHyeMo kimacudpikyBatu Ha I’ATh rpym: 1) 3mounHM, MOB'S3aHl 3
TISTBHICTIO 3JI0YMHHUX opraHizamiii (ct. 255 — 257; cr. 258-3; ct. 260); 2)
350unHU, MOB'sI3aHl 3 TepopusMoMm (cT. 258 - 258-2; ct. 258-4 - 258-5 );3)
31104YMHY, IO MOPYIIYIOTh MPaBHJIa TIOBOJKEHHS 3 MPEAMETaMH, K CTAHOBISATH

MIJBUIIEHY CYCHUIbHY HeOe3neky (cT. 261 — 266; ct. 268 - 269); 4) 310unny,
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MOB'sI3aH1 3 MOPYIICHHSM CIemianbHuX npaBuia (ct. 267 - 267-1; 270);5) Inmn
3JIOYMHHU MPOTHU TPOMAJICHKOI Oe3neku (cT. 259; cr. 270-1).

TakuM 4ynHOM, 0 3JI0YMHIB, MOB'I3aHUX3 MOPYLICHHSIM CHEI[aIbHUX MPaBUII
HaMu  BigHeceHo: [lopymieHHss TpaBWiI — TMOBOMKEHHS 3  BUOYXOBHUMH,
JETKO3aMMHUCTUMHU Ta IAKUMHU PEUYOBMHAMHU ab0 paJi0aKTHUBHUMHU MaTepiajiamu
(ct. 267 KK Ykpainn); [lopymieHHss BUMOT pexuMy pajaiaiiiHoi 6e3neku (ct. 267-
1 KK Vkpainun); I[lopyiieHHs BCTaHOBJICHUX 3aKOHOJABCTBOM BHUMOT TOKEKHOI
oesnexku (ct. 270 KK Vkpainm).Temep HagamMo iM KpUMIHaJbHO-IIPABOBY
XapaKTEPUCTUKY 1 HABEAEMO MPUKIA] CYJOBOI MPAKTUKH MIOJ0 PO3TISITY
3a3HA4YEHOI KaTeropii crpas.

[TopymieHHss mpaBuUil TMOBOJKEHHS 3 BHOYXOBHUMH, JIETKO3aMMHCTUMU Ta
iTKUMH pedoBMHAMHU ab0 paJloaKTUBHUMHU MaTepiajlaMd TNependayeHo CTaTTero
267 KpumiHanbHOTO KOJEKCY YKpaiHu.

Jlnst xBamiikarii HalaHOTO 3JIOYMHY CJIil BUSHAUUTH TPEAMET, SIKUU MPSMO
MPOIKCAHO Y CTATTI, a came: 1ie BUOYXOBI PEYOBUHM Ta PAJI0AKTUBHI MaTepialid y
gacTuHi 1 cT. 267; JIerko3ailMUCTI pEeYOBMHU Ta inki pedoBwHH (4. 2 CT.
267).00’exTBHA CTOpOHA 3JI0UYUHY BHUPAKAETHCS y HACTYMHHUX
dopmax:1.Ilopymenns npasui 30epiraHHsi, BAKOPUCTaHHS, OOJIKY, IMEpEeBE3CHHS
BUOYXOBHUX PEYOBHMH YU PAIOAKTUBHUX MartepianiB;2.llopymieHHs 1HITNX MpaBHil
MOBO/UKCHHsI 3 HuUMU;3.He3akoHHe mepecusiaHHS [HMX PEYOBHH UM MaTepialliB
nomrTor abo BaHTaxkeM (4. 1 cT. 267) mpu yMOBI HAacTaHHS HACTIAKIB,SIKIIO 1€
MOPYILICHHS CTBOPUWJIO HEOE3MeKy 3aruOerni Jrojie ado HaCTaHHS IHIIUX TSKKHUX
HACIIKIB.

Tax, [3epxuHcbkuil Mickkuid ¢y JloHenpKoi 00JacTi BU3HAB BUHYBAaTUM Yy
BYMHEHHI KPUMIHAJIILHOTO TNpaBoNopyiieHHsa, nependayeHoro 4.l cr. 267 KK
Ykpainu OCOBY 1. [9]

OCOBA 1 € 0co00t10, Ha SIKY MOKJIaJIEHO 000B 30K MO JOTPUMAHHIO MTPABUII
MOBO/KEHHS 3 PaJlOaKTMBHUMM MatepiajlaMu Ta pafiaiiiHoi Oe3neku Ha BII
«Illaxta «IliBaiuna»y Il «TopeupkByrimwism»y. Tak, B muctomami 2018 poky

OCOBA 1 OyB npu3HaueHHI Ha MOCaTy B.O. TOJOBHOIO €HEPreTHKa, oMy OyIiio
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B1JIOMO, III0 Ha cKJajl 30epiraetbes 10 130TomiB; aABepl ckiaay Oyiu 3aBapeHi,
TOMY BIH HE CTaB IIEPEBIPATH MONEpPeaHbOro eHepretuka. OnHaK, nepen
yTHIII3a1i€0, ckiag Oyno BCKpuTo 1 Tam, KpiM 10 cTrapux i30TONIB BHUSBUIU
cro4aTky 1 KopoOKy 3 HOBUM 130TOIOM, a 1moTiMm 11e 3. [Ipo BusBiIeHE BiH JOMOBIB
KEepIBHULTBY, a KEpIBHULTBO TOBIIOMJISIIO B)KE BIAMOBIAHI JIE€p)KaBHI Ta
IpaBOOXOpOHH1 opranu. [lo mianpuemMcTBY Oyi10 BUIaHO HaKa3H, 3 SKUMHU BiH OyB
O03HAMOMIJICHHH, caMe Ha HbOTI'O 3a IMOCa0I0 Ta BIAMOBIIHO J0 KEPIBHUX HaKa3iB
OyJ70 TOKJIaaeHO O0OB'S3KM IIOA0 peecTpaiii, o0Jiky i30TomiB. Bin moctaBuB
130TOMNU Mij 3BIT, onpuxoayBaB B JunHi 2019 poky, oJHaK HE 3apeecTpyBaB B
HepxaBHoMy pericTpi. Bigrak, oOJik 130TOMIB MPOBIB JUIIE IO MiANPUEMCTBY.
Taxi nopyuieHHst Oyu JOMyIIeH] Yepe3 He3HAHHS MOPSIIKY.

Bonnouac, BinnoBigHo 110 cT.1 3akony Ykpainu «IIpo BUkopucTaHHs s1epHOi
eHeprii Ta pafiamiiiHy Oe3leKy» paJiloakTHUBHI Marepiajiu - 1€ JKepelna
10HI3YIOUOTO BHUNPOMiHIOBaHHA. JIo JKepen 10HI3yI0UOTO BHIPOMIHIOBAHHS
Hajexarb (I3UYHI 00 €KTH, 110 MICTATh PaJIOaKTUBHY PEYOBMHY ab0 TEXHIYHI
MPUCTPOI, SKI CTBOPIOIOTH a00 3a MEBHUX YMOB MOXYTh CTBOPUTH 10HI3YIOUE
BUIIPOMIHIOBaHHS.

Crartsamu 7, 8 3akony VYkpainu «lIpo m03BUIBHY [isIBHICTE Y cdepi
BUKOPHUCTAHHA SIIEPHOI €HEprii» BU3HAUYEHO OOOB SI3KOBY JAEp)KaBHY PEECTPALIIIO
JOKEpeN  10HI3YIOYOro BUIIPOMIHIOBAHHSI Ta  OOOB SI3KOBE  JIIIEH3YBAHHS  1X
BUKOPHUCTAHHS.

Bianosiano a0 4.u.1, 2 c1.26 3akony Ykpainu «IIpo BUKOpUCTaHHS SaE€pHOL
eHeprii Ta pafialiiiHny Oe3NneKy» BUKOPUCTAHHA SIAEPHUX YCTAaHOBOK Ta JIKEpel
10HI3YIOUOTO BUIIPOMIHIOBaHHS Ha TEpUTOPil YKpaiHu 0a3yeThCs Ha JTO3BUIHHOMY
npuHUUm. J{03BIT Ha KOXEH OKpPEeMHH BHUJ MJISJIBHOCTI HAJA€ThCS OPraHoM
JIEP>KaBHOTO PETYJIIOBAHHS SEPHOI Ta paaialiitHoi Oe3MeKu.

3rigHo 3 4.3 c1.26 3akoHy Ykpainu «[Ipo BuUKOpHUCTaHHS siI€pHOT €Heprii Ta
pamiaimiiiny  0e3neKy» 3a00pOHSEThCA  3[IMCHEHHS  OYyJb-SIKOi  JISUTBHOCTI,
OB 's13aHOI 3 BUKOPUCTAHHSM SICPHUX YCTAHOBOK Ta JDKEPEN 10HI3yI0YOro

BUIIPOMIHIOBaHHS, IOPUIMYHUMU YU (QI3MYHUMH 0COOaMHU, sIKI HE MalOTh J103BOJY,
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BUJIAHOTO y BCTAHOBJICHOMY MOPSAKY. SIIepHa yCTaHOBKA, JXKEPENIO 10HI3YIH0UOro
BUIIPOMIHIOBaHHSI MOKYTh BHUKOPHCTOBYBATHCH JIMIIE 3 TaKOIO METOI 1 TaKUM
YUHOM, SIK 1€ TIepe10auyeHO YMOBAMH BHJIAHOTO JI03BOITY.

Crarreto 6 3akony VYkpainu «lIpo [03BUIBHY [AISUIBHICTE Y  cdepi
BUKOPHUCTAHHA SIJICPHOI €HEPrii» JO3BUIbHA MISUIBHICTh € CKJIAJOBOI0 YACTHHOIO
JIep’KaBHOTO PEryJIIOBaHHS y cepl BUKOPUCTAHHS AJIEPHOI €HEprii 1 mepeadayae,
30KpeMa JIIEH3YBaHHS OKPEeMUX BUIIB AISIILHOCTI Y cpepi BUKOPUCTAHHS SASPHOL
eHeprii, Iep>KaBHY PeeCTPallio JHKepen 10HI3yI0UOro BUIIPOMIHIOBAHHS TOLIO.

3rinHo 3 ct1.11 3akony VYkpainum «IIpo m03BUIBHY JISUIBHICTH Yy cdepi
BUKOPHUCTAHHSA AJIEPHOI €HEprii» Jkepera 10H13yI04oro BUIPOMIHIOBAHHS, Y TOMY
YUCTl Ti, JISJIBHICTh 3 BUKOPUCTAHHS SKUX 3BUIBHSAETHCS BiJ JIIICH3YBaHHS,
N1JUISITaloTh  JAEp’KaBHIM  peecTpallii, OpAI0K 3A1MCHEHHS $KOi BU3HAYAETHCA
KaGinerom MiHicTpiB Ykpainu.

[IpaBuna oO0diKy paaioaKTUBHUX MarepiaiiB BperyiboBaHo [lopsakom
JIep>KaBHOI peecTpartii JOKepen 10HI3YIO4OT0 BUIPOMIHIOBaHHS,
3aTBepKeHOTO TocTaHoBoro KabGinety MinictpiB Vikpainu Bim 16.11.2000 Ne
1718 (mamni - [Topsgox).

Bignosimao no m. 1 Ilopsiaky #Oro isl MOMIMPIOETHCS HA IOPUAUYHHUX Ta
b13uaHUX 0Ci0, K1 € BIACHUKAMU JKEPEN 10HI3YI0UOTro BUIPOMIHIOBAHHS (aii -
JIB), uu 3a skumu JIIB 3akpimieHi Ha MpaBl HOBHOTO TOCHOJAPCHKOrO BiJIaHHS
ab0 OmepaTMBHOTO YIpaBIiHHA 4YM NepeOyBaloTh B IX BOJIOMIHHI Ta/a0o
KOpPHUCTYBaHH1[89].

Cy0’€eKT3/104MHY € CIieliaJIbHUH, a caMe 0co0a, Ha sIKy TTOKJIaJieHO 000B’SI3KU
0 JOTPUMAHHIO BIJMOBIAHUX MPaBHUIL Cy0’eKTMBHAa CTOPOHA3JI0YUHY
BU3HAYAETHCS CTABJICHHSAM JI0 HACHAKIB XapaKTepHU3yeThbCsl HEOOEPEKHICTIO.
CraBieHHs X BUHHOTO 10 MOPYLICHHS BKa3aHWUX Yy CT. 267 mpaBMil MoOxke OyTu
YMHUCHHUM 200 HEOOEPEKHUM.

He3akoHHe nepecuiianHs MOIITOK a00 BaHTaXEM JIETKO3aiMHUCTUX a00 TIKUX

pedoBuH (4. 2 cT. 267) ciaix BIIHECTH 10 YETBEPTOI (OpMU 00’ €KTHUBHOI CTOPOHH
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ckiiany 3nouuny. Le € 1 kBamidikytoua o3Haka. Y miit popmi € 000B’SI3KOB1 yMOBHU
- HACJI/IKK, SIKIIIO BOHM CIPUYMHHWIM 3aru0eb JIFoel a0o 1HII TSKKI HACTI K.

Caip BuzHauuty, 1o y 2019 poui mo YkpaiHi 3a HagaHOIO cTarTeio OyIio
00JIIKOBAaHO BCHOTO 5 KpUMIHAJIBHUX TpaBornopymeds [87] 1 3 01.01.2019
OTOJIOIIEHO OJUH BUPOK [88].

[Topy1ieHHs BUMOT pexXuMy pajianiiiHoi Oe3neku nepeadadeHo crarrero 267-
1 KpuMiHaJIbHOTO KOJEKCY YKpaiHHu.

[IpeameTom mpoOro 370YMHY € OyIb-sKi peyi, MO MepedyBarOTh y Mexkax
ClleliaIbHO BHUJIUIGHMX 30H (30HM BIAYY>KEHHS Ta 30HH 0O€3yMOBHOTO
(000B’s13k0BOT0) BifcenaeHHs («HopHOOMIIbChKA 30HA»), HE3AJEKHO BiJ] TOrO, Yd
BOHM Pai0aKTHUBHO 3a0pyJHEHi, KOMY HajlekaTh, CKUJIbKA 4acy mepeOyBaiu Ha
TEpUTOPIi 30HU TOIIO. TakuM IpeIMETOM MOXYTh OYTH 1 pedl, Kl 3aKOHHO 4
HE3aKOHHO BBE3€HI 0COO0I0 Ha TEPUTOPIIO 30HU BITUYKEHHS YU BiJCENICHHS 1 SIK1
3T0JIOM HEIO JK IMEePEMIIIAIOThCS 32 MEXKI1 30HHU.

OO0’ekTUBHA CTOpPOHA MOPYIIEHHS BUMOI pajlialliiiHOI O€3MeKHu MOoJsrae y
BYMHEHHI TaKWUX Jiii:1) mepeminieHds BKa3aHuX MpeaMeTiB 3a Mexi 30HH (4. 1 CT.
267-1). IlepemilieHHs MOXe€ TOJSATaTH Y BUBE3EHH1 HA TPAHCHOPTHHUX 3aco0ax 4u
IHITUX TPUCTOCYBAHHSX (Tayka, CAHKW, YOBEH), BUHECEHI Ha CcO0l, y BUBEIEHHI
TBapuH. [Ipu IbOMy NEPEMIIICHHS € HE3aKOHHUM, SKIIO KOMIETEHTHUM OpPTaHOM
(city»k00BOI0 0C00010) HE HAJIAHO Ha II€ J03BOJIy a00 MepeMililyBaHi MPEeIMETH He
NpPOMIUIA JAO3UMETPUYHHUM KOHTPOJb 3 KOro MO3UTUBHUM BHCHOBKOM (TIPO
BIJICYTHICTh IEPEBUIIICHHS MEX pajiallii);

2) npuabaHHS 3 METOK BUKOPUCTaHHS abo 30yTy MpeaMEeTiB, HE3aKOHHO
NepeMilieHnX 13 30HU BiAUyXKeHHS uu BiacenenHs (4. 2 cr. 267-1). Ilin
npuAOaHHAM CIIIJI PO3YMITH HaOyTTsl TaKMX MPEIMETIB Ha OyAb-SIKUX MiJACTaBaXx -
KYIIIBJIL, OOMiH, TIPUUHSTTS OOpry, OTpUMaHHSA B MOJAPYHOK YM SK OIUIATy 3a
BUKOHAHY POOOTY YW Ha/IaH1 MOCIYTH TOIIIO;

3) 30yT mOpeaMmeTiB, HE3aKOHHO MEPEeMIIIEHUX 13 30HU BITUYKCHHS YU

BimceneHuss (4. 3 cr. 267-1). 30yr Moke moJAraTd B YMHCHIM Tiepemadi
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BIIMOBIHUX TPEAMETIB 1HIIUM 0CcOo0aM IIISAXOM MpOAaXy, OOMiHY, JapyBaHHs,
CILJIaTH OOpry TOIIIO.

Tax,  bpoBapcbkuii ~ MicbkpaiioHHuit  cyn — KuiBcbkoi — oOmacti
OCOBA 1 Bu3HaB BUHYBaTUM y BUMHEHHI 3JIOYMHY, INepeadadyeHoro 4. 2 ct. 15,
4. 1 ct. 267-1 KK VYkpainu [90].

OCOBA 1 nepebyBatoun Ha poOouiif BaxTi B 30HI BIAUY>KEHHS B Mepiof 3
21.11.2018 mo 06.12.2018 poxy mpuadaB y HEBCTaHOBJIEHOI OCOOM JMU3EIbHE
nanuBo 06'emoM Onu3bpko 80 mitpiB. Ilpumbane maiWBO YAaCTKOBO PO3JIMB 0
MJJACTUKOBUX IUISAIIOK PIZHOTO 00'eMy, sIKI 3aXOBaB B JIBEpISITaX BJIACHOTO
aBTOMOO1Is, 1ie 01u3bKo 40 JTPIB JU3EIBHOTO MajivBa BiH 3aJIMB JI0 MAJMBHOTO
0aky CBOro aBTOMOOUIS, MpH IOMY OOJIaJJHABIIM aBTOMOOUIb CaMOpPOOHOIO
MaJUBHOK CUCTEMOIO JJISl T0jadl JI0 JBUTYHA OCH3WHY 3 TUIACTUKOBOI KaHICTPHU
pO3TaIlIOBaHOi B OaraxHOMy BiJIIUIEHHI aBTOMOOLISI, MAalOYU Ha METI MEPEMICTUTH
BKa3aHEe JTM3EJIbHE TAJIMBO 32 MEXK1 30HH BIUYKEHHs 0€3 Tepe10adyeHoro 3aKOHOM
JI03BOJTy Ta TIPOBEACHHS IO3UMETPUYHOTO KOHTPOIIO 3 METOH MOAAIBIIOrO
BUKOPUCTAHHS B TOCTIOJIAPCTBI.

06.12.2018 poky mnpubmuzno o 15 romuni 30 xBumun OCOBA 1
peanizoByIOYM CBifl 3JTIOYMHHHMA YMHCENl HAMpaBlIeHWNW HAa TOPYIICHHS BUMOT
peXUMY pajiaiiifHoi 0e3MeKr, He Marvoro NependadeHoro 3aKOHOM JTI03BOJY Ta
0e3 TMPOBEICHHS JIO3UMETPUYHOTO KOHTPOJIO, TiJ Yac MEPEeMIIeHHS 00'€KTiB
IPOMUCIIOBOT MPOAYKIIIT 32 MEK1 30HU BIUYKEHHsI Ha BIaCHOMY aBTOMOO1JII uepes
KOHTPOJIbHO-IIPONTYCKHUNA MYHKT «JIUTATKW», NpamiBHUKaMu Tmouinii  Oyso
BUSIBJICHO TUIACTHKOBI IUIAIIKK PI3HOTO O0'€eMy 3alOBHEH1 JAM3EIbHUM IAJMBOM
emHicTio 38 miTpiB. KpiM 11boro mpu ormsiai 6arakHOro BiJUIUICHHS aBTOMOOLIS
OyJ0 BHUSBJICHO CaMOPOOHY MaMBHY CHUCTEMY Ta BCTAHOBIEHO, IIO B IITATHOMY
naJuBHOMY 0aKy aBTOMOOLIS 3HAXOIUTHCS NU3ENbHE ManuBO 00'eMom 37 MITpiB,
BCHOT'0 3arajbHUM 00'eMOM 75 JTpiB Au3elbHOro nanusa [90].

O6BunyBauenuit OCOBA 1 BuYMHMB 3aKiHYEHUM 3aMax Ha MOPYILIEHHS
BUMOT PEXHMY pajiaiiifHoi Oe3mekd, TOOTO Ha TepeMilleHHS Oyab-IKuM

CIocoOOM 3a MeXi 30HM BIIUYXEHHs 0€3 HaJlaHHS IMepeadayeHoro 3aKOHOM
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J03BOJTY Ta 0€3 MPOBENCHHS JO3UMETPUYHOTIO KOHTPOJIIO TPOMUCIIOBOT MPOIYKIIii,
OCKUJIBKM BHUKOHAB yCl JIii, Kl BBaKaB HEOOXITHUMH JUIsl JTOBEJCHHS 3JI0YMHY 0
KIHIIS, ajie 3JI0YMH He OyJI0 3aKiHYeHO 3 MPUYHUH, AKI HE 3aJIeXaH BiJl HOro BOJI 1
Taki Horo Jii npaBmwiIbHO KBaTiikoBaHo 3a 4. 2 ¢T. 15, 4. 1 c1. 267-1 KK Ykpainu.

Cy0’ekT 370YMHY 3arajbHUN. BYWHEHHS BKa3aHWX [isiHb CIY>KOOBOIO
ocoboro kBanmdikyeThes 3a 4. 4 cT. 267-1 KK Ykpainu.

Cy0’ekTHBHA CTOpOHA MOPYIIECHHS BUMOTI PEXKUMY pajiamiiiHoi Oe3neku
XapaKTepU3yeTbCcsl YMHUCHOIO BHHOIO. Ilpu 1mpomy ocoba, y T. 4. ocoba, sika
npua0aBae BiAMOBIIHI MPEIMETH, YCBIIOMITIOE, 1110 BOHU MepeOyBalid Ha TEPUTOPIi
30HU BIJIUYKEHHSI Yd O€3yMOBHOTO (00OB’SI3KOBOT0) Bi/ICEJICHHS.

BiamoBinaneHiCcTh 3a IpuAOAaHHS BKa3aHUX IpeaMeTiB (4. 2 ¢T. 267-1) HacTae
JUIIE y TOMY BHWITQJIKy, KOJHM TaKe NpPHAOAHHS BYUHIOETHCS 3 METOI0 IX
BUKOpPHUCTaHHA a00 30yTy. Ili BUKOpUCTaHHSIM TyT CHi PO3YMITH OTPUMAaHHS
MEBHUX BIJIACTUBOCTEH IIMX TIPEIMETIB, 30KpeMa IS 3amoMdisiHHS CYCHUIHHO
HeOe3neyHuX HacHiAKIB, nepeadaueHux 4. 4 c¢t. 267-1 KK Ykpainu.

KBamidikyrodoro 03HaKOK IMOJA0 HE3aKOHHOTO IEPEMINIEHHS BiIMOBIIHUX
MpPEeAMETIB € BUMHEHHS LIbOTO [iIHHS 3 MeTow ix 30yty (4. 3 ct. 267-1) KK
Ykpainu.

Ax ocobnmBO KBamiiKyrodi O3HAKM TaKWX JMisHb MIOAO0 3a3HAYCHHUX BUIIC
MPEAMETIB, SIK 1X TepeMillieHHs, Mpua0aHHs Ta 30yT, 3aKOH Nependayae: BUMHEHHS
iX ci1y’00BOI0 0CO0010, MOBTOPHO, a TAKOXK 3aMOAISTHHS B PE3yJIbTaTl iX BUMHEHHS
3arubeni jrojel abo 1HIKX TsHKKUX HacaiAkiB. Cy0’€KTUBHE CTABJICHHS J0 TaKUX
HACJIKIB BUPAXAEThCS, SIK MPaBUiIO, B HeoOepexkHOCTI. Cy0’€KTUBHE CTaBJIECHHS
o 3arubeni jrofed abo IHIIMX TSXKKUX HACHIIKIB Yy pe3yJjbTaTi NpuiOaHHA
3a3HAYCHUX BUIIE MPEIMETIB 3 METOIO iX BUKOPHUCTAHHS MOXKE XapaKTEePU3yBaTHCS
YMHUCHOIO BUHOIO.

Cnin 3a3naunty, mo y 2019 poky mo YkpaiHi 3a HagaHOIO CTATTEO OYyIJIO
ob0nikoBaHo 30 kpuMmiHaigbHUX MpaBonopyuieHb 1 30 ocobam  Oyyno Bpy4Y€HO
noBigomiieHHst 1ipo migo3py [87], 1 3 01.01.2019 poky oronomeno 23 Bupoka i3

SAKUX HaOpaJiv 3aKOHHOI cvin 22 BUpoka [88].
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[TopyuieHHST BCTAaHOBJIEHMX 3aKOHOJABCTBOM BUMOI TMOXKEXKHOI Oe3neku
nependoadeHo crartero 270 KpuMiHaIbHOTO KOJIEKCY YKpaiHHu.

OcHoBHUM Oe3mocepenHiM 00’€KTOM 3JI0YMHY € TMOXKekHa Oe3rneka, ToOTo
YacTHUHA TPOMAJIChKOI O€3MEeKH, sIka CTOCYEThCS MOMEpPEKEHHS BUHUKHEHHS 1
NOMMpPEeHHS MOoXexX. [li1 moxexer po3yMil0Th HEKOHTPOJIHOBAHE TOPIHHSA, IO
CYNPOBOJIKYETHCSl 3HUILEHHSM MaTepialbHUX IIHHOCTEH Ta (abo) CTBOpIOE
3arpo3y KUTTIO 1 3710poB 10 Jrojei [91, ¢. 756].

OO0’exTHBHA CTOpOHA 3JOYMHY XapakTepusyeThcs: 1) mistHHIM Yy Qopmi
NOPYUIEHHS BCTAHOBJIEHUX 3aKOHOJABCTBOM BHUMOI TMOXEXKHOI Oe3neku; 2)
HAaCJIJKaM{ y BUTJISII BUHUKHEHHS TOXEX1, KO 3aIOiSHO IIKOAY 370pPOB’I0
aroAe abo MalfHOBY IIKOJY Y BEJIMKOMY pO3Mipi; 3) IPUYUHHUM 3B SI3KOM MIK
BKa3aHMMH JISHHSIM 1 HACIIIKaAMU.

[Topy1ieHHs1 BCTAHOBICHHUX 3aKOHOAABCTBOM BHUMOT IMOXKEKHOI O€3MeKH - I1e:
a) HEBUYMHEHHS TIOBHICTIO i, sKi ocoba 3000B’s3aHa 1 MOTJIa BUKOHATH
(HEeBCTAHOBJICHHS IUTIB 3 MOXKEKHUM 1HBEHTapEM, HEMPOBEACHHS 1HCTPYKTaXyY
JUTSL TJJIETIINX TPAIiBHUKIB YM HETIEPEIIKOKaHHS BUMHCHHIO HUMHU A, SK1
3arpoXKYyIOTh TMOXKEXKEI0); 0) BUMHEHHS YacCTHHU JiM, sSKi ocoba 3000B’s3aHa 1
MOTJIa BUMHUTH, Y4 BUKOHAHHS iX HEHAJICKHO (3ampaBKa HE BCIX BOTHETACHHKIB,
SIK1 TIOBUHHI OyTH Ha 00’€KTi); B) BUKOHAHHS [N, Ki 3a00pPOHEHI TPOTHUTTIOKEK-
HUMHU TpaBujaMu (BUKOPUCTaHHS BIJKPUTOIO BOTHIO JJIA PO3IrPiBY JBUTYyHA
aBTOMAIIMHY, BUIJAHHS MIUIETJIMM PO3MOPSKEHHS MPO BHUKOHAaHHSA pPOOIT 3
MOPYIICHHSIM 1ICHYIOUMX BUMOT TMOXKEXKHOT OE3MEKH).

TakuM 4MHOM, MOPYUIEHHS BUMOT TMOKEKHO1 O€3MEeKH MOXKE MOJSAraTH SIK B
nii, Tak 1 B OE3MIsUTbHOCTI, BUKOHYBAaTHCS SK BIACHUMHU disIMH, TaK 1 d4epe3
MUIETINX 0Ci0.

Tak, 16 ciuna 2016 poky B mepion yacy 3 15 roguau 20 xBuiauH mo 15
ronuay 45 xBunuH, BctaHoBieHo, mo OCOBA 3 mnepeOyBaroum Ha [axy
TOPTIBEJIBLHOIO MaBLILHOHY 146, sSKMil pO3TAIlllOBaHWM HAa PUHKY «MepKypii»
(TOB Mepkypiii+), 3a agpecoro: M. Oneca By, Cemena [lanis (J{nimponeTpoBchbka

nopora), 99b, BUKOpPUCTOBYIOYM  3BaplOBAJIbHUA  MPUCTPIA, IPOBOJUB
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€JIEKTPO3BapIOBaNIbHI POOOTH 3 BCTAHOBJIEHHS PEKJIAMHOTO IIUTY HA JaXy BHILE
BKA3aHOTO TOPTIBEIHHOTO IMaBUILHOHY Ta HE BXXHUB BCIX HEOOXITHUX 3aXOJiB
MOKEXHOI Oe3MeKu 1 3 BJIACHOI HEOOEpEeKHOCTi, BHACHIJOK CaMOBIIEBHEHOCTI,
MPUITYCKAIOYH, 110 BiJ WOro Mii HE HACTYIUISATh HETaTHBHI HACIIJAKWA y BUIJISII
nokexi, fomyctuB nopymeHHs n 1.1 pozauny VII «IIpaBun nmoxexxHoi 0e3mexn»,
3arBepkeHnx HakazoM MBC VYkpainu Ne 1417 Bin 30.12.2014, a came, HE BXKUB
3aXO0JIIB, SIKI BUKJIIOYAIOTh MOJKJIMBICTH BUHHUKHEHHS IMOKEXKI1, TOOTO OYHIICHHS
MICISl 3BaprOBaHHS BiJ TOPIOUMX MaTepialliB, 3aXUCTy TOPIOYMX KOHCTPYKIIIH,
3a0€3MeUCeHHS TIEPBUHHUMHU 3aC00aMM TOKEKOTACIHHS (BOTHETaCHUKOM, SIITUKOM
3 MICKOM Ta JIONATOI0), B pe3yJibTaTl YOro, BUHUKIIA MOXEXKa B X0/l K01 OyJo
3HUIIEHO TOPTiBeNbHI NaBuibiioHu Ne, Ne56,66,76,86, 96, 106, 116, 126, 136, 146,
156, 166, 176, 186, 196, 206, 216, 226, 236, 246, npuMiIIeHHS €IEKTPOIIICTAHITT,
odpicHe TPHUMIMICHHS aJMIHICTpaIlii, a TaKOoX TMOIIKO/HKEHO TOPTiBEIbHI
naButbiioHM NeNe 54a, 53a, 52a, 51a, 50a, 49a, 48a, 47a, 46a, 45a, 44a Ta MaiiHo
HEXHUTJIIOBUX OY/IBEJIb TOPTOBO-BUCTABOYHOI'O KOMILIEKCY.

BcranoBneno, mo ocepenok mnoxkexi, sika crajacs 16.01.2016 poky Ha
teputopli punky TOB «Mepkypiii+», 3HaXOAUBCA Ha Jaxy TOPriBEJIbHOTO
naBuibiiony Ne 146 Ta mpUYMHOIO BUHUKHEHHS TIOXKEXKI € KOHTAaKT PO3KAPEHHX
YaCTOK METaJly 3 TOPIOYMMHU MaTepialaMi KOHCTPYKIIIH J1axy, siki yTBOPUIIUCS ITi]T
4yac MPOBEJICHHSA €JEKTPO3BAPIOBATIBLHUX POOIT.

Po3mip wmatepianbHOi MIKOAW, 3aBAaHOI BHACTIAOK 3HUINEHHS TOBApHO-
MaTepialbHUX LIHHOCTEH, 110 3HAXOAWIIUCS y TOPTiBeJIbHOMY NaBUIbiOH1 Ne 186,
sakuil Hanexutb opeHaapro ®OIl « OCOBA 1 » BHachioK MOXKEXI CTaHOBUTH
408 608, 30 rpuBenb. TOB «O®» «Abakyc» B TopriBeiabHOMY naBiiabiioHi Ne20-b
3HUIIIEHO MalHO, BapTICTh SKOTO CTaHOBUTH 262 962 rpuBeHb. TakuMm 4YMHOM,
OCOBA 3 3aBnaB @OII « OCOBA 1 », ®OIT « OCOBA 2 » mMailHOBY WIKOJy Ha
3aranbHy cymy 671 570 rpusens 30 xomiiiok [92].

Hii OCOBA 3 cyagom kBamiQikoBaHi BIpHO, HOT0 BH3HAHO BUHHUM Y
CKOEHHI KPHUMIHAJIBHOTO MpaBONOpyIIeHHs, mnepeadadenoro ct. 270 4. 1 KK

praIHPI, a caMc, MOPYHWECHHA BCTAHOBJICHUX 3aKOHOAABCTBOM BHMOI MOKEKHOT
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0€3MeKH, SIKIII0 BOHO CIIPUYMHUIIO BUHUKHEHHS MOXKEXK, SIKOIO 3aIll0/IisTHO MAafHOBY
IIKOJTY Y BEJIMKOMY PO3MIipi.

Kputepii po3mipy MalHOBOi IIKOJM y BEIUKOMY pO3Mipl BH3HAY€HI B
IPUMITII IO HaJlaHOoi cTaTTi. MaifHOBa ITKO/1a BBA)KAETHCS 3aMOAISTHOI Y BETTUKUX
po3Mipax, SKIIO MpsiMi 30UTKH CTaHOBJATH cyMmy, sika B 300 pasiB 1 Oinblie
NEPEBUILyE HEOMOAATKOBYBAHUNW MIHIMYM J0XOHiB rpomaasH. [Ipsmumu
30MTKaMH BiJI TIOXKEXKI BBaXKAIOTHCSI MaTepiajgbHl I[IHHOCTI, 3HHUIIEHI a0o
MOIIKO)KEHI BHACTIIOK IMOXKEXK1, BapTICTh BOIHETAaCHUX PEUYOBWH, BUTPATH Ha
BXKUTTS 3aXO/1B JIsl pATYBaHHS JIFOACH 1 MaTeplaibHUX [IHHOCTEH.

BcraHoBeHI 3aKOHOMABCTBOM BHMOTH TOKEXKHOI O€3MEKH - 1€ BUMOTH,
3aKpIMJIeHl Y HOPMAaTUBHO-TIPABOBUX aKTaxX OyAb-KOTO PpIBHS, B 3aKOHY [0
JIOKAJIbHUX aKTiB, SIKI BUAAE aJMIHICTpallis MiANPUEMCTB, YCTAaHOB, OpTaHi3ailiil.
Jlo HOpMATMBHHX akKTIiB 3 MHTAaHb TOXKEXKHOT O€3MeKH HaIeKaTh 3aKOHH,
noctadoBu KM, a TakoX MOJOXKEHHS, 1HCTPYKIlli, paBuia, CTaHIAPTH, HOPMH,
NepesTiky Ta 1HIII HOPMATHUBHI aKTH, K1 MPUHHATI B YCTAHOBJICHOMY MOPSAKY 1
MICTATh BUMOTH IIOJI0 3aN00IraHHs BUHUKHEHHIO MOXKEX, MOPSAKY X JKBiAAIlii,
MIHIMI3aIll] MKIJIABUX HACIIIKIB.

Ikona 310poB’10 JOJEH MONSrae y 3amofissHHI BHACTIIOK MOXKEeX1 xoua O
OJIHIA 0CO01 OIIKIB, TPaBM, SIKi OLIHIOIOTBHCS SIK JIETKI a00 CepeAHbOI TAHKKOCTI
TUIECHI YIIKO/KeHHS. BumaeThes, 1o Taki HACIi KU MOYKHA KOHCTATyBaTH U TO/I,
KOJIM 3aIloIisIHA MIKOJIa Ma€ X04 1 MEHIIUN po3Mip (TOOTO, HE CTAHOBUTH HaBITh 1
JIETKUX TUIECHUX YIIKO/KEHB), aje CIpUYMHEHa OaraThoM (JecsATKaM, COTHSIM)
MOTEPIIUM.

Cy0’exToM 31m04nHY € (pizuyHa ocyaHa 0ocoba, Ha Ky MOKJIAIEeHO 000B’SI3KH
3 JOTpuUMaHHS BignoBimHux mpaBwil. Cy0’€KTHBHA CTOpPOHA  3JIOYHUHY
XapaKTEPU3YEThCS HEOOEPEKHOIO BHUHOK. [IpM 1bOMYy CTaBJIICHHS 0OCOOH [0
HEBUKOHAHHS BUMOT MOXKEKHOI O€3MeKH MOXKE OyTH 1 YMUCHHUM.

KBamidikyrounmMu o3HakaMu 3JI0YMHY € CIPUYMHEHHS HUM: 1) 3arubeni
JroAeH; 2) MaiiHOBOI IIKOAM B OCOOJMBO BEIUKOMY PO3MIpi; 3) IHIIUX TSKKHUX

HACJIIKIB.
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Tak, OCOBA 1, 14.06.2017 poky o 13 roa. 00 xB. 3HaX0ASIYKCh HA TEPUTOPIi
JIBOpOTOCIoapcTBa 3a miciieM cBoro mpoxkuBaHHs: AJ/IPECA 1, B mopyiieHHs
BuMor 1.11.2 makazy MBC Nel417 Bin 30.12.2004 poky «IIpo 3arBepkeHHs
MpaBWI MOXKEXHOI Oe3meku B YKpaiHi», 3 METOI CHAJIIOBaHHS CiHA, MiJ CTIHOIO
rOCIIOIapChKOTO MPUMIILIEHHS, 32 BUIIE BKa3aHOIO apecoro, po3nanuia 0ararrs, B
pe3yJibTaTi YOro BOrOHbB MiJ] J1€I0 BITPY 3 0arartsi, NEPeKUHYBCSA Ha FOCIOAAPChKE
NPUMIILICHHS, & 3 HHOTO Ha CYCIJChbKUN OYyJWHOK Ta rapaxie MNPUMIIICHHS 3
Haa0y10BO10, 3a agpecoro A/IPECA 2, siki Hanexxats OCOBA 4.

B pesynbraTi moxexi OyJMHOK Ta rapakHe MPUMIIIEHHS 3 HaJA0y/I0BOIO, SIKI
posrtamoBadi Ha TepuTopii aBoporocnogapctBa AJIPECA 2, Oynu 3HuUIlIEHI
BorueM, uuM OCOBA 4 3aBgaHo MailHOBO1 IIKOJIM Ha 3arayibHy cymy 2441671,00
rpuBeHsb[13].

OCOBA 1  Bu3HaHa  BHUHYBaTO® y  BYMHEHHI  KPHUMIHAJIBHOTO
IpaBOIOPYIIeHHA Ta ii Aii BipHO KBamidikoBani 3a 4.2 ¢1.270 KK Vkpainu sk
NOPYIIEHHS! BCTAHOBJIIEHMX 3aKOHOJABCTBOM BHMOTI MOXKEXHOI O€3MEKH, SKIIO0
BOHO CHPUYMHHWIO BUHUKHEHHS TMOXEXIi, SKOI 3amoJisIHO MaiHOBY IIKOIY B
0COOJIMBO BEIMKOMY PO3MIp1 a00 1HII TSKKI HACIIIKH.

Caip BuzHaunty, 1o y 2019 poui mo YkpaiHi 3a HagaHOWO CTarTeio0 OyIio
oOmikoBaHO 490 KpUMIHAJIBHUX NPABONOPYIIEHb 13 SAKUX TUIbKK 3 ocobam
BpYYE€HO MOBiAOMIICHHS mpo migo3py [87] 1 3 01.01.2019 pokyHe orojoiieHo Hi
onHoro Bupoka. 3a mepiox 2012-2015 oronomeno 33 Bupoka, i3 gkux 4 He

HaOpaiu 3akoHHOI cwin [88].
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SECTION 6
ENVIRONMENTAL LAW, AGRARIAN LAW, LAND LAW

6.1 Legislative problems of forest land transfer as innovative element

At the current stage of social development, a precise indicator of development
of a state is its attitude to ecological problems. The technogenic environmental
situation in Ukraine has become a challenge for affirmation of the country’s
statehood. This situation objectively compels to focus attention in public policy on
the problem of safety of industrial-and-business sector’s objects, on neutralizing
and preventing the threats stipulated by the ecological and technogenic situation in
the country.

The legal problems of realization of geological surveys, prospecting, geodesic
and other geological survey works by well-drilling on forest plots of land are
analyzed in the article. The aim of the research is elucidation of the current state of
legislation on conversion of forestland for realization of the mentioned works. An
example of utilizing the lands of the mentioned category for conducting these
works is considered in the article. In elaboration of this problematics, the scientific
generalization, logic-and-juridical, as well as comparative-and-legal methods were
mainly used. Taking into account the norms of national and international
legislation, among the basic legislatively regulated ways of solving the issue of
thecurrent legal contradiction concerning this type of mineral resources use as part
of natural resources utilizing, there were offered certain recommendations.The
drilling process is a multi-faceted factor of environmental pollution. Therefore, to
reduce the negative impact of drilling wells on environment, it is necessary to
conduct an in-depth review of various factors arising in the process of drilling.
This will enable to provide an objective forecast of environmental risks.

The Law of Ukraine “On Strategic Ecologic Estimation” of 20.03.2018
regulates the relations within the sphere of estimating consequences for the

environment, including those for population’s health, fulfilling the state planning
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documents, including state planning documents concerning agriculture, forestry,
fishery, energy generation, industry, transport, wastes handling, use of water
resources, environment protection, telecommunications, tourism, town-planning or
land use organization and fulfilling of which will suppose accomplishment of types
of activities (or those containing activity types and objects) in relation to which the
law prescribes conducting the procedure of estimating their environmental impact
or which require such estimation considering possible consequences for territories
and nature preserves’ objects and ecology network, excluding those connected with
creating or enlarging the territory and objects of nature preserves’ areas [107].

The aim of strategic ecological estimation is contributing to sustainable
development through ensuring environment protection, population’s safety and its
health protection, integration of ecology requirements in the course of development
and approving of state planning documents [107].

At present, there arises the need in building up industrial and non-industrial
infrastructure, introducing perspective forms of innovative activities stimulation,
use of best practices in social reproduction’s information support, development and
realizing the projects and directions of innovative development.

The Sustainable Development Strategy “Ukraine — 2020 determines the aim
to achieve which there should be fulfilled the state’s sustainable development,
conducting structural reforms, and, as a result, a raise in standards of living.
Ukraine is to become a state with a strong economy and progressive innovations.
For this, it is necessary, first of all, to restore macroeconomic stability, to ensure
steady economic growth through ecologically non-exhausting ways, to create
favorable conditions for conducting economic activity, and transparent tax system.
Besides, the Strategy provides for ensuring safety guarantees for the state, the
business and citizens, investments protection, and that of private property. Ukraine
1s to become a state capable of protecting its borders and securing peace not only in
its territory, but in the European region as well. As the defining provision for
safety, there should also become the ensuring of honest and unbiased justice,

immediate purification of power on every level, and ensuring of introducing
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efficient mechanisms of countering corruption. Special attention should be paid to
the person’s health that is impossible without efficient medicine, protection of
socially vulnerable strata of population, safe environment, and availability of
quality potable water, safe food staffs, and industrial goods [105].

The Concept of the National Ecology Policy of Ukraine for the period till
2020 determines the need in ecologyzing the forestry sector; introduction of the
system of total responsibility in forestry; harmonious combination of state and
market mechanisms in forest use; institutionalized provision of rationalization in
forest resources use and restoration on market basis [104].

Due to Ukraine’s entering European markets and the raise in people’s needs,
there arises the need in modernizing and broadening the limits of gas extraction
zones on the territory of Ukraine. Lately, the state has been energy-dependent from
other countries in this respect. However, the availability of real possibility to
extract its own gas will decrease its import dependency.

Enterprises involved in natural gas extraction on plots of land need
broadening such territories, for the existing ones deplete their resources with every
passing year. Therefore, to increase gas extraction, it is necessary to put new wells
into exploitation, which requires allotment of new plots of land for performing
geologic-surveying works by drilling wells as stated in the order of Cabinet of
Ministers of Ukraine of December 28, 2016 No.1079-p “On Approval of the
Concept on Gas Extracting Industry Development in Ukraine” [103].

On August 18, 2018, at the government meeting, there was approved the new
Energy Strategy of Ukraine for the period till 2035 titled “Safety, Energy
Efficiency, Competitiveness” (Cabinet of Ministers of Ukraine, 2018). This
document outlines the complex of large-scale reforms in the state’s energy sector,
which are aimed at decrease in the economy’s energy consumption, attaining
energy independence onaccount of energy markets development, investments
involvement, increase in extraction of its own energy resources, etc.

Obtaining the rights on plots of land for needs connected with operating the

enterprises extracting natural gas is accompanied with a number of problems. For
76



instance, the system of granting permission documents is complicated and
expensive. Also, landowners and local authorities often impede the procedures of
approving the issue of gas extraction on the corresponding territory [103].

Amongthescientistswhodevelopthisissue, therearerepresentativesofindustry-
relatedscientists, particularlyV.I.Adreitsev, G.1.Baliuk, N.P.Barabash,
D.V.Busuyok, Yu.O.Vovk, A.P.Getman, V.K.Gurevsky, D.M.Zolotariova,
[.I.Karakash, T.O.Kovalenko, T.G.Kovalchuk, R.S.Kirin, 1.0.Kostyashkin,
M.I.Krasnov, M.V.Krasnova, P.F.Kulynich, O.Yu.Makarenko, N.R.Malysheva,
R.I.Marusenko, A.M.Miroshnychenko, V.L.Muntian, N.B.Muhitdinov, V.V.Nosik,
0.0.Pogribnyi, A.L.Ripenko, V.I.Semchyk, O.V.Serdiuk, V.D.Sydor, N.I.Titova,
V.I.Fedorovych, V.K.Filatova, Yu. S.Shemshuchenko, M.V.Shulga, etal. Despite a
great number of scientific proposals as to conducting surveying works by drilling
wells at forest plots of land, the problem of granting permissions for such works in
Ukraine at the legislative level still remains unresolved.

The aim of this article is to characterize the existing legal possibility of using
forest plots of land by enterprises, companies, and organizations for conducting
surveying works by drilling.

Ukraine possesses vast natural resources to secure its need in energy supply.
According to vice-prime minister VolodymyrKistion, Ukraine has about 600
billion cubic meters of confirmed gas-fields, but the state develops only 3.5% of
them. The number of 600 billion is not final. By other estimations, on the territory
of the state there might be up to 1 trillion cubic meters of gas and about 200
million tons of oil which can potentially be extracted. It has been proved that by
the surveyed deposits of energy resources Ukraine holds the third position in
Europe after Norway and the Netherlands.

In accordance with Article 62 of the Forest Code of Ukraine (hereinafter FC
of Ukraine) [99], the use of forest plots for conducting drilling, explosive, and
other works not connected with forestry activity, is maintained after transferring
such plots for the mentioned aims in the order set by the Land Code of Ukraine

(hereinafter LC of Ukraine).
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Part 2 of Article 149 of LC of Ukraine [99] determines that plots of land
allotted for permanent use from state-owned lands can be alienated for social and
other needs by a decision of state power bodies on the grounds and in the order
stated in this Code. Alienating of land plots is accomplished with agreement of
land users on the grounds of decisions of corresponding authorities.

Thus, allotment of forest lands for temporary use on condition of renting for
conducting surveying works by drilling wells supposes their being used for aims
not related to forestry business, i.e. factual changing their purpose status.

Lands allotted for placing and exploiting main, auxiliary, and other premises
and buildings of mining and other enterprises, their access roads and spur-tracks,
utilities, administrative and service buildings, and other constructions belong to
industrial lands (Art. 36 of LC of Ukraine [99]) in accordance with Ukrainian
Classifier of Purposeful Use of Lands — 3.1.1., approved by the Letter of State
Committee of Land (hereinafter Derzhcomzem) of 24.04.1998 No.14-1-7/1205, the
lands of extracting industries [100].

The change of the purpose status of forest plots in order to use them for
purposes not connected with forestry business is conducted by executive power
bodies or local authorities that adopt the decision on passing these plots into
ownership or allotting them into permanent use in accordance with Land Code of
Ukraine (Art. 57 of LC of Ukraine [99]).

The normative-legal act that regulates social relations within the sphere of use
of mineral resources is the Code of Ukraine on Mineral Resources. According to
Article 14, surveying works are related to one of the types of mineral resources
use, namely to geological study. According to Article 18 of this Code, allotment of
plots of lands for needs connected with mineral resources use is accomplished in
the order established by the land legislation of Ukraine; plots of land for mineral
resources use, except the cases provided for in Article 23 of this Code, are allotted
to mineral resources users on their having obtained special permissions for mineral

resources use or mining allotments [99].
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It s stated in part 1 of Article 116 of LC of Ukraine [99] that juridical persons
obtain the right of utilizing plots of state-owned lands by the decision of executive
power bodies within their authority as set by LC of Ukraine. Plots of land that are
in the use of juridical persons are passed into use by the decision of executive
power bodies only on termination of their right of use determined by law (part 5).
Obtaining the right on land by juridical persons is accomplished by allotting it into
use (part 2).

In accordance with the content analysis of Articles 92 and 93 of LC of
Ukraine [6], gas-extracting enterprises have the right to obtain in temporary use for
the mentioned purposes plots of state-owned land on conditions of rent only. Thus,
according to Article 93 of LC of Ukraine [99], the right on renting a plot of land is
based on an agreement, a temporary and paid ownership and use of a plot needed
for a tenant to conduct business and other activities.

The procedure of passing plots of land in tenure is regulated by Article 124 of
LC of Ukraine and is accomplished on the basis of decisions of corresponding
governing bodies. In accordance with part 3 of this article, passing of state-owned
plots of land in tenure to juridical bodies, designated in part 2 of Article 134 of LC
of Ukraine, is accomplished in the order established by Article 123 of this Code. It
is determined in part 2 of Article 134 that state-owned plots of land or rights on
their use cannot be sold at land auctions if they are to be used for purposes
connected with the extraction of mineral resources [99].

Article 123 of LC of Ukraine determines the order of allotting state-owned
plots of land into use. Allotment of state-owned plots of land into use is
accomplished by executive power bodies. The decisions of the mentioned bodies
are taken on the grounds of land using projects concerning the allotted plots in case
of allotment the plot with changing its functional status. The person, interested in
obtaining a state-owned plot of land in accordance with a project concerning it use
after its being allotted, turns with an application for granting permission for project
development to a corresponding executive power body, which according to its

authority, determined in Article 122 of LC of Ukraine, passes such plots into use.
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In the application, the person states approximate size of a plot and its function
status. To the application should be added graphic materials where the desired
location of a plot and its size are indicated, as well as written consent of land user
certified by a notary (in case of alienation of the plot) [99].

The body vested in authority of alienating state-owned plots of land, forests
included, for non-forestry purposes, is the Cabinet of Ministers of Ukraine (para 9
of Article 149 of LC of Ukraine) [99].

According to part 4 of Art. 66 of LC of Ukraine, allotment of land plots for
needs connected with mineral resources use is accomplished following registration
in the established order of the rights on using mineral resources and lands re-
cultivation according to approved corresponding draft projects of land management
of previously utilized areas in set time periods [99].

In practice, there arise situations when gas-extracting enterprises maintain
their activities on forested lands with growing plants on them, which hinder
performing these activities. There arises the need in felling trees. The issue of
preserving or felling trees in case of changing the purpose status of the plots they
are located on, is regulated by Article 58 of FC of Ukraine [99]. In case of
changing the purpose status of plots of land for the purpose of using them for aims
not related to forestry business, the bodies that take such a decision simultaneously
resolve the issue of preserving or cutting trees and bushes and the order of utilizing
of thus obtained timber. The decision on felling trees and bushes is taken in co-
ordination with oblast state administrations. In case of passing the decision on
felling trees and bushes by oblast state administration, this decision is coordinated
with the central executive power body that realizes state policy in environment
protection. Decisions taken by the Cabinet of Ministers of Ukraine do not need
approval of other bodies.

Nevertheless, despite of the aforementioned, part 1 of Article 97 of LC of
Ukraine [6] determines that enterprises, companies, and organizations that
accomplish geological, surveying, geodesic, and other prospective works, can

conduct such works on the grounds of an agreement with land-owner or with
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consent of the land user. It should be noted that compiling the agreement on
conducting the mentioned works with land user is not provided for by this article.
Not any way of using a land plot is mentioned either. Nevertheless, part 6 of this
article states, that when transiting from the state of survey-and-industrial
development to that of industrial development, enterprises, companies, and
organizations that conduct surveying works are allowed to use the land plot on the
grounds of the agreement on conducting surveying works with land-owner, or with
consent from land user for the period of registration of documents that confirm the
right of using the corresponding plot.

A practical example of using forestry lands that are in permanent use of state
forestry enterprises for, among other things, conducting of geologic, surveying,
geodesic, and other prospective works, is the Decree of the Cabinet of Ministers of
Ukraine of 19.06.2006 No. 839 “On Alienation, Allotment for Permanent Use and
Renting of Plots of Land for Social and Other Needs, Co-ordination of Objects’
Placement and Change of Lands’ Purpose Status” [102]. According to this
normative-legal act, the “Ukrgazvydobuvannia” (“Ukrainian gas extraction”)
company which is a subsidiary of NAK (national joint-stock company)
NaftogazUkrainy” (“Oil and Gas of Ukraine”) was granted 0.36 hectares of land in
permanent use, and 2,24 hectares in tenure for 2 years for drilling gas well No.120
at Berezivske gas condensate field on the territory of Kharkiv oblast.

Thus, three legal contradictions arise here. The first one lies in diametrical
inconsistence of the content of Article 62 of FC of Ukraine with that of Article 97
of LC of Ukraine. The second one is that Article 97 of LC of Ukraine contradicts
(does not correspond to) the requirements of other aforementioned articles of the
LC of Ukraine on issues connected with the accomplishment of geologic,
surveying, geodesic, and other prospective works by drilling wells. The third one
is, actually, in the text of Article 97 itself of LC of Ukraine and lies in the fact that
part 1 does not mention any use of a plot of land, while part 6 permits the use of

the same plot of land.
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In most cases, the permanent users of forested plots of land are state forestry
enterprises, on whose territories the mentioned works are conducted. The property
of such an enterprise, including forestland, is state property and is allotted to the
enterprise on the right of economic management. A forestry enterprise exercises
ownership and the use of land and other natural resources in accordance with the
aim of its activity and standing legislation. Apart from this, Article 92 of LC of
Ukraine determines that the right on permanent use of a plot of land is the right of
ownership and use of a plot of land, which is state-owned or belongs to communal
property without establishing the time period of use. That is, the person, who was
allotted a plot from state or communal property for permanent use, has no right to
dispose of this plot of land freely without corresponding decisions being taken by
executive power bodies. The rights of permanent forest users are determined in the
FC of Ukraine, and their list is exhaustive. According to Article 19 of LC of
Ukraine, permanent forest users are not vested in authority of disposal of
forestlands in any way; they must, among other things, obey the mode of land
management established by legislation. Forestlands should be used for conducting
forestry business (Art. 57 of LC of Ukraine) [99].

According to Article 96 of LC of Ukraine, land users must ensure that lands
are used according to their purpose status [99].According to Article 9 of the
Constitution of Ukraine, the legal order in Ukraine is based on the foundations,
according to which nobody can be made to commit what is not provided for by
legislation [98].

In accordance with Article 1 of the Law of Ukraine of June 19, 2003 No. 963-
IV “On State Control of the Use and Protection of Lands” [106], unauthorized
seizure of a plot of land, any actions that attest to the actual use of a plot of land in
the absence of a corresponding decision by an executive power body or local
authorities on passing it in ownership or in use (tenure) or in the absence of the
committed deed concerning such plot of land, with the exception of actions that
according to the law are legal. According to Article 164 of LC of Ukraine,

protection of lands includes their prevention from being alienated for other
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purposes. The use of a plot of land not in accordance with its purpose status is the
basis for termination of the right of using the plot of land (para.r of Article 141 of
LC of Ukraine) in the order determined by the Article 144 of LC of Ukraine [99].

In A.G. Martyn’s opinion, a peculiarity in allotting plots of land for
accomplishment of surveying works should become a possibility of establishing
and registering a land servitude without preliminary registering of a land plot
within state-owned lands and municipally owned lands that are not passed into use.
Nevertheless, the borders of the plot, to which the right of servitude applies, must
be defined in corresponding technical documentation and registered in the State
Land Cadaster [8]. But it is correct to agree with the position of scientists
concerning the fact that the land servitude right is different from the right of using
land plot for conducting surveyor works [109, 94].

Having analyzed the standing legislative norms concerning obtaining the right
on using or renting plots of land for conducting corresponding surveying works by
drilling wells makesit possible to point out that an example of a legitimate solving
the issue raised in this article is the aforementioned Decree of the Cabinet of
Ministers of Ukraine of 19.06.2006 No.839 [102].

However, in order to eliminate the described legal contradictions on this
issue, it is necessary to:a) Bring the content of Article 97 of LC of Ukraine in line
with requirements of Articles 66, 93, 116, 122, 123, 125, and 149 of this Code.

b) Bring in line the contents of part 1 and part 6 of Article 97 of LC of
Ukraine.

c) Bring the content of Article 62 of FC of Ukraine in line with the content of
the altered (later on) Article 97 of LC of Ukraine.

d) To study the European experience on this issue and totake appropriate

action to bring the national legislation in line with the European legislation.
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SECTION 7.
FINANCE LAW

7.1 Opranu ¢piHaHCOBOI0 KOHTPOJIK y CHCTeMI Iy0JIiYHMX 3aKyliBeJIb

OauuM 13 pI3HOBHIIB IMyOJIYHOrO (PIHAHCOBOTO KOHTPOJIIO B YKpaiHl €
KOHTPOJIb Y cepl myOqiyHUX 3aKyMiBellb, METOIO SIKOTO € CBO€YACHE BHSIBIICHHS
MOPYILICHbh MPUHIMIIIB 3aKOHHOCTI, €()EKTUBHOCTI ¥ JIOIUIBHOCTI BUKOPHUCTAHHS
(iHAHCOBHX pecypciB JepxaBu. Y pe3yJbTaTi HOTO 3aCTOCYBaHHS 3pOCTa€ pPiBEHb
BIIMOBIJAIBHOCTI  YIIOBHOBaXEHUX  0C10, 3OUIBIICHHS  HAAXOKEHb  BiJl
BIIIIKOYBaHHSI 3aBAaHuX 30uTKiB. KpiM TOro, Taki 3axoAu CHPHUAIOTH
HOTIEPEIKEHHIO MOBTOPEHHS MOPYLICHb Y MallOyTHHOMY .

BpaxoByroun 00MeKeHICTh OIOJDKETHMX KOIITIB, ICHYy€ TMoTpeda Yy
MiABUIIEHHI €()EeKTUBHOCTI 1X BUKOPUCTAHHS, OJIHUM 13 BaXKEIIB SKOTO € caMme
nyOnigyHui  (QiHAHCOBHM KOHTPOJIb. [IpO30picTh BHKOPUCTAHHS ITYOIIYHHUX
G1HAHCIB € OJHIEI0 13 O3HAK JEMOKPATUYHOI JAEp)KaBH, Y TOMY YHCIl Yy MpoIeci
BUKOPUCTAHHA KOMTIB Yy cdepl AepXKaBHUX 3aKyliBelb. Y Cy4acHOMY
YKpPaiHCbKOMY  CYCHUIbCTBI ¥ Ha CHhOrOJHI  3aJMINAEThCA TOTpeda Yy
CUCTEMAaTUYHOMY Ta apryMEHTOBAaHOMY aHaji3l BHUKOPUCTAHHS IyOJIYHHUX
pecypcis.

B yMoBax pUHKOBHMX BIJIHOCHMH MyOJIYHUNA (PIHAHCOBUN KOHTPOJIb HaOyBae
BCE OUIBIIOTO 3HAYEHHS, CTAa€ BAXKJIMBOK CKIIAJIOBOIO (h1HAHCOBO-EKOHOMIYHOTO
MeXaHI3My MNyOJIIYHMX 3aKyIiBeJb Ta YHPaBIIHCHKOIO (YHKIEW JepKaBu W
YMOBOIO HOpPMaJbHOTO (PYHKI[IOHYBaHHS (PiHAHCOBOiI CUCTEMHU KpaiHu. Meroro
3MIACHEHHS KOHTPOJIIO IMyOJIYHUX 3aKyIiBeJb € BCTAHOBJIEHHS BIAMOBITHOCTI
IPOBEICHUX 3aKYIiBEIb TOBApIB, POOIT 1 MOCIAYr 3a OOJHKETHI KOIITH YHMHHOMY

YKpPaiHCbKOMY 3aKOHOJIaBCTBY.
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Bumum opranom ¢ginancoBoro KOHTpoo B YKpaiHi € PaxyHkoBa manara, 10
MOBHOB&)XEHb SIKOI HAJEXHUTh 1 3[IMCHEHHA (IHAHCOBOTO ayJIuTy Ta ayauTy
e(pEeKTUBHOCTI MIOJO0 3IMCHEHHS 3aKyMiBelb 3a PaXxyHOK KOLITIB JEp>KaBHOTO
oromxkety.[110] TloBHOBaxkeHHs, nmokiaaeH! Ha PaxynkoBy nmanaty KoHcTuTyiiero
VYkpainu, 3I1HCHIOIOTECA Yepe3 MPOBAIKEHHS 3aXO0/IB JACPKABHOTO 30BHIIIHHOTO
(1HAHCOBOTO KOHTPOIIO (ayauTy). Jlep:kaBHU 30BHIIIHIN (DIHAHCOBHI KOHTPOJb
(aynut) 3a0e3neuyeThcsi PaxyHKOBOIO MajiaTOO MUISIXOM 3/11MCHEHHS (DiHAHCOBOTO
ayquTy, ayauTy eQEeKTHBHOCTI, €KCIEPTH3H, aHali3y Ta IHIIMX KOHTPOJIBHHX
3aXO0/IIB.

[TyOGmiuHl 3aKkymiBial € CKJIaAHUM Ta BIAMOBIIAJIBHUM TIPOLIECOM, SKUN
3IIACHIOETHCS PO3MOPSITHUKAMU OFOPKETHUX KOIITIB BIAMOBIIHO BCTaHOBJICHHX
3aKOHOJaBCTBOM HOpM. BiamopigHo g0 3akoHy VYkpainu «lIpo my0miuni
3aKyIIiBJI1» YIMOBHOBAKEHUM OPIaHOM € LEHTPAJbHUN OpraH BUKOHABYOI BIAJH,
IO peaji3ye Jep)KaBHY MOJITHKY y cdepi MyOmYHMX 3aKyliBeb, SKUM €
MiHICTepCTBO PO3BUTKY €KOHOMIKH, TOPTiBII Ta CUIBCBKOIO TOCMOJIapCTBa
VYkpaian (MinekonoMiku). OCHOBHIMHU 3aBIaHHSIMH MiHEKOHOMIKH Y il cdepi €:

— 3MIIACHEHHS HOPMATHUBHO-TIPABOBOT'O 3a0e3neyeHHs JIEP>KaBHOTO
peryiioBaHHS CHUCTEMH MyOJNIYHHX 3aKyliBeldb, HOro pPO3’SACHEHHS Ta
3aCTOCYBaHHS;

— mopiune moAaHHs a0 BepxoBuoi Pagm VYkpainu, KaGinery MiHicTpiB
VYkpainu, PaxyHkoBoi mnamath 3BiTy, SAKHH MICTUTh pe3yJbTaTH aHaTI3y
(GYHKIIIOHYBaHHSI CUCTEMH ITyOJIIYHUX 3aKyTiBEJIb;

— y3arajbHEeHHS MPaKTUKHU 311MCHEHHS 3aKyMiBelb, 30KpeMa MI>KHAPOHOT;

— 3/11ICHEHHS] MI)KHAPOTHOTO CIIBPOOITHUIITBA Y c(epl 3aKyIiBEb;

— HaJlaHHs 0€30IIaTHUX KOHCYJIbTAlll 3 TUTaHb 3aKYITiBEJIb;

— iH(hOpMyBaHHS TPOMAJICHKOCTI MPO MOMITUKY IMyOIIUYHUX 3aKyTiBeb;

— po3po0JIeHHS HaBYAIBHUX MPOTpaM 3 TUTaHb MMyOJIYHUX 3aKYIT1BEIb;

— 3a0€3MeUeHHS (yHKIIIOHYBaHHS 0€30I1JIaTHOTO BeO-MopTaty
YHIOBHOBaXEHOTO OpraHy 3 MHUTaHb JEPKAaBHUX 3aKyIiBelb Ta BeO-MopTaly Ta

iH(opMaIIiitHOTO pecypcy 3 MUTaHb MyOIIYHUX 3aKYITiBEb;
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— 3[IIACHEHHSI CIIBPOOITHUITBA 3 JI€PKABHUMU OpraHaMu Ta T'POMAJChKUMHU
00’ € THaHHSIMU 11010 3ar00iraHHs MposiBaM KopyIiii y cepi 3aKymiBerb;

— TIPOBEJICHHSI AaBTOPHU3AIIil €JICKTPOHHUX MailJaHYUKIB;

— B3a€EMO/IIA 3 TPOMAJICHKICTIO 3 MTUTaHb YJOCKOHAJICHHS CUCTEMH IyOIIYHUX
3aKyMmiBesb 1 OpraHi3allis Hapaj Ta CeMiHapiB 3 MUTaHb 3aKymiBeb.[111]

BignoBimno no 3akony VYkpaimm «I[Ipo ocHOBHI 3acaau 31HCHEHHS
JepKaBHOrO (PIHAHCOBOTO KOHTPOJIO B YKpaiH1» 3IIMCHEHHS JepKaBHOTO
(1HAHCOBOT'O KOHTPOJIIO, Y TOMY UKCHl Y cdepi myOIiyHIX 3aKyMiBellb, 3a0e3Medye
HepxaBHa ayauTopcbka ciyx0a Ykpainu. [112] KonTposib 3a mpoBeAEHHSIM
JepKaBHUX 3aKyMiBesb 3IMCHIOEThCS [lepKaBHOIO ayJUuTOPCHKOI CIyK0010
VYkpainu Ta ii TepUTOplalbHUMU OpraHaMu LUIAXOM MPOBEACHHS JEPKaBHOTO
(Gh1HAaHCOBOTO ayaUTY.

[Topsimox TpoBeACHHS TMEPEBIPOK JEpPKaBHUX 3aKymiBenb JlepKaBHOIO
ayJIUTOPCHKOIO  CcIy’k0010 VYKpaiHu Ta i TEpUTOPIAUIBHHUMH OpraHaMH,
3aTBep/KeHO MocTtaHoBor Kabinety MinicTpiB Ykpainu «IIpo 3aTBepkeHHs
[lopsinky mpoBeneHHS TMEPeBIPOK 3aKymiBenab Jlep aBHOIO —ayIUTOPCHKOIO
cyk0010, 1l MIXKpErioHaJIbHUMH TEPUTOPIaAIbHUMHU OpraHaMH 1 BHECEHHS 3MiH JI0
nesikux akTiB Kabinery MinictpiB Ykpainn».[113]

BignmoBigHo g0 4. 2 cr. 7 3akony Ykpainu «lIpo myOmiuni 3aKymiBii»
JlepkaBHa Ka3zHauelcbKka CiIy»k0a YKpaiHu, SK IIEHTpaJbHUNA OpraH BHUKOHABYOL
BJIaaM, 110 peai3ye JepKaBHy TMOJITHKY y cdepi Ka3HAueHhChKOro
00CJIyroByBaHHsI OFO/[KETHUX KOIITIB 3/[1HCHIOE TaKl 3aX0/IH:

1) 1o 3milicHEHHS OIUIaTHM 3a JOTOBOPOM TIPO 3aKYIIBIIIO IEpeBipsie
HAsBHICTh JIOTOBOPY IMPO 3aKyMiBIIO, PIYHOTO IUIAHY 3aKyMiBelb Ta 3BITY IPO
pe3yJIbTaTH MPOBEICHHS MPOLEAYPH 3aKyMiBii, K1 MiATBEPKYIOTh MPOBEICHHS
IpoLEAYPH 3aKyMiBIi, 32 pe3yJibTaTaMH SIKO1 YKJIJEHO J0TOBIp MO 3aKyIiBIIIO;

2) BXUBaE€ 3axOMiB 3 HEAOMYIICHHS 3IHCHEHHS IUIATeXKIB 3 paxyHKa
3aMOBHHMKA 3T1IHO 3 y34THUM (PIHAHCOBUM 3000B’SI3aHHSIM 32 JOTOBOPOM IIPO

3aKyMiBIIO Y BUTIQJKAX:
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—  BiACyTHOCTI a00 HEBIAMOBIAHOCTI BCTaHOBJEHUM 3aKOHOJABCTBOM
BUMOTaM HEOOXIJTHUX JOKYMEHTIB, epea0aueHuX ad3a1ioM APYyruM Li€l YaCTUHH;

—  BIIMIHU OPOIEIypU 3aKYIiBIIL;

—  HaOpaHHS 3aKOHHOI CHJIM PIIICHHSM CyAYy NpO BU3HAHHS pPE3YyJIbTATIB
MPOIICTypH 3aKyIiBII HEAINCHUMU;

—  Ha mnepioj NpU3yNUHEHHS IPOLEAYPH 3aKyMiBi;

—  HasBHOCTI BIJIMOBIIHOTO PIIICHHS OpraHy ocKapeHHs. [114]

[lepeBipka HasBHOCTI JOKYMEHTIB MPOBOJIUTHCS MiApo3aiioM JlepxaBHOI
Ka3HAuYeMChKOI CIIy»KOM VYKpaiHu, sKa 371IHCHIOE OOCIyroBYBaHHS 3aMOBHHKA,
IUISIXOM MEPEeTJIsy JOKYMEHTIB, PO3MIIIIEHUX B €JIEKTPOHHIN CUCTEMI 3aKyITiBEb.

Ka3naueiicTBO BIAMOBIZHO A0 TOKJIAJEHUX HA HBOIO 3aBJaHb Ta B
YCTAaHOBJICHOMY 3aKOHOJIaBCTBOM TOPSAJIKY 3IIHCHIOE B MeXaxX MOBHOBAXXEHbD,
nependadyeHuX 3aKOHOM, KOHTPOJIb 3a JIOTPUMAHHSM pPO3MOPSIHUKAMH —Ta
oJlepKyBadaMu OFO/PKETHUX KOIITIB, IHITUMHU KIIIEHTAMH BHMOT 3aKOHOJABCTBA Y
chepi 3akymiBelb B YAaCTHHI HAsSBHOCTI, BIAMOBIAHOCTI Ta MPaBUIBLHOCTI
oopMIIeHHS TOKYMEHTIB. [115]

AHTUMOHOTIOJIbHUH KoMmiTeT YKpaiHu 3riiHO cT. 8 3akoHy Ykpainu «IIpo
nyOJiuHI  3aKymiBial» BHU3HAHUN OpPraHOM OCKap)KeHHA. AHTHMOHOIIOJIbHUN
KOMITET VYKpaiHM SK OpraH OCKapXeHHsS 3 METOI HEyINepeKeHOro Ta
e(heKTUBHOTO 3aXUCTY IMPaB Ta 3aKOHHUX 1HTEPECIB 0Ci0, MOB’SI3aHUX 3 Y4aCTIO Y
npoleAypax 3aKymiBii, YTBOPIOE TMOCTIHHO MiI0YYy aJMIHICTPATUBHY KOJIETIIO
(komerii) 3 poO3MIAY CKapr MpOo MOPYIIEHHS 3aKOHOJABCTBA y cdepl myOaiuHUX
3aKymiBeib. PillleHHS TOCTIHHO Ai0Y0i aJAMIHICTPATHUBHOI KOJErii (KOJIeTii)
MPUIMAIOTHCS Bl iIMEHI AHTUMOHOIIOJILHOTO KOMITETY YKpaiHu.

[TocTiifiHO Jir0o4ya aJMIHICTpaTHBHA KoJieTis (KoJierii) AHTHMOHOIOJIBHOTO
KOMITETY YKpaiHH 3 pO3IJsAy CKapr Hpo MOPYLICHHsS 3aKOHOJABCTBa y cdepi
nyOJIIYHUX 3aKymiBelb [i€ y CKJIaAl TpPhOX JIEPKaBHUX YHOBHOBAaXEHHUX
AHTUMOHOTIOJIBHOTO ~ KoMmiTeTy  YKpaiHu. ['omoBa  moCTiiHO 10401
aJIMIHICTPaTUBHOI KOJieTii AHTHUMOHOIIOJIBHOTO KOMITETY YKpaiHU MOBHHEH MaTu

BUIIlY OCBITY. UJieH MOCTIMHO M1F0Y01 aIMIHICTPATUBHOI KoJIeT1i (KOJIerii), sSIKhil €
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OB’ s13aHOI0 0CO00I0 13 CY0’€KTOM OCKap>KeHHS a00 3aMOBHUKOM, HE MOXke OpaTu
y4acTi B PO3MJISAAl Ta NMPUUHATTI PIlIEHb IIOJ0 TAaKOi CKapru 1 MOBUHEH OYyTH
3aMIHEHUH Ha 4ac PO3TJISAY 1 NPUNHATTS PILICHHS MO0 TaKoi CKapru 1HIIUM
JEp’)KaBHUM  YIIOBHOBA)KEHUM AHTHMOHOIIOJIBHOTO KOMITETY YKpaiHu, W10
BU3HAYAETHCS [ 0JI0BOI0O AHTHMOHOIIOJIBHOTO KOMITETY Y KpaiHHU.

OTxe, cucTema MmyOJIIYHUX 3aKyMiBeNlb Y KpaiHU MPOTSITOM CBOTO ICHYBaHHS B
VYkpaini 3a3Hajia 3HAUHMX [MO3UTUBHUX 3MIH Ta MEPETBOPIOETHCS 3 CUCTEMHU 3
MJBUIICHUM CTYIIEHEM PU3UKY Ha CUCTEMY, SIKa 3aCIIyroBye Ha 10Bipy. Ha msaxy
nepeTBOpeHb He a0U Ky POJib BIAITPAIOTh OPraHu, M0 31HCHIOIOTH KEPIBHUIITBO
Ta KOHTPOJIb 3a 3IMCHEHHSM IyOJIYHUX 3aKyIliBelb, OCHOBHHUMHU CEpel SIKUX €:
PaxynkoBa manaTta, MiHICTEPCTBO PO3BUTKY €KOHOMIKH, TOPTIBJi Ta CLIBCHKOTO
rocrnojiapctBa Ykpainu, JlepkaBHa ayauTopchka ciyk0Oa Ykpainu, JlepskaBHa

Ka3HauehchKa cyx0a YKpainu, AHTUMOHOIIONIBHUNM KOMITET YKpaiHu Ta 1H.
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SECTION 8.
GOVERNANCE

8.1 The development of public communications in the age of global challenges

HanaromxeHHs! MOBHOITIHHOTO J11aJIOTy MIXK BJIaJIOIO 1 CYCITUIBCTBOM B TIEPIOJ
npoBejieHHs pedopM OTpedye CUCTEMU KOMYHIKAIIH, sKa po3paxoBaHa HE TIIbKU
Ha PO3MOBCIOJKEHHS 1H(OpMaIllli, a i HaJdaroJKEHHs JBOCTOPOHHBOTO AI1AJIOTy 3
METOI 3aJy4y€HHsI TPOMAJICBKOCTI JI0 Tpoliecy NpUHHATTS pimeHb. [lepexia mo
TPOMAJITHCHKOTO CYCHIIBCTBA CTAJIOTO PO3BUTKY HAaJae rpOMasiHAM IMPaBO 3HATU
po MiSUTHHICTH BIIAIW, a Biaal — OOOB’S30K CBOE€YACHO 1 B TMOBHOMY 00Cs31
HaJaBaTu 1H(QOpPMAIII0 TpOMaJasiHaM Ta 3aJI0BOJIbHATH iXHI TOTpeOu. I[HmmmMu
CJIOBaMH, PO3BUTOK CYCHUIHCTBA 1 JIEP>KaBU ChOTOJHI BHMAarae BIAMOBIAHOI iX
KoHcommamii. Jlementpanizamisi Ta iHII pedopMH HE 3MOXYTh OyTH YCHIIITHO
3aBEpILIEHI, SKIIO JIIOJIM iX HEe pO3yMiloTh, a BIATaK — HE MpUiMaloTh. Tomy, ais
JOCSITHEHHSI ~ YCIIIIHUX  PE3yJdbTaTiB  ypsaoBHX pedopM HEOOXITHUM €
HaJIarOJDKCHHS KOMYHIKaIlli sIK  JIBOCTOPOHHBOTO 3B’SI3Ky MIXK BJIAJ0I0 1
CYyCIIUIBCTBOM  TIOCEPEIHUIITBOM  PI3HMX  KOMYHIKAI[IHHUX  KaHATMIB  Ta
THCTPYMEHTIB.

3MIHU CHUCTEMH KOMYHIKAIId Cy4aCHOTO CYCNUIbCTBA MOB’s13aHi 3 PO3BUTKOM
1 TOIMMUPEHHSM BUKOPUCTAaHHSA 1H(GOPMAIIHHO-KOMIT IOTEPHUX  TEXHOJIOTIH.
Pe3ynbTaTé 1bOr0 3aCTOCYBaHHS CBiYaTh, IO €JIEKTPOHHI KOMYHIKallli CTalu
PYIIIHOIO CUJIOK COLIAIbHO-€KOHOMIYHOTO PO3BUTKY JIFOJCTBA, (HOPMYIOUH HOBY
PEATBHICTD JIFOACHKOT JKUTTENISIIBHOCTI — BIPTyasbHY.

Po3BuTok rnobanbHOi Mepexi [HTepHeT 103BOJIMB cPopMyBaTH CreLUPIUHY
B3aEMOJIII0 MK JIFOABMH, KOJM MeEpeka TMOYMHAE BiAIrpaBaTh HE JUIIE POJIb
TEXHIYHOTO TIOCEPeIHUKA, a POOUTHh MOXJIUBUM (DAKT COLIAIBHOTO BIUIHBY
InTepuer-pecypcy. VY  KOMYyHIKaliiHOMY CEpEIOBHILI CBITOBOI IaBYTHUHU

bopMyIOThCS 1 AIIOTH TpaBUja, BIAMIHHI BiJ THX, II0 CYNPOBOKYIOTh peajibHe
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*uTTs. [lo cyTi, BUHMKae HOBa BipTyalibHa PEAIbHICTh (BIPTyaJbHUM MPOCTIP —
BIpTyaJibHI MEPEXi — BIpTyalibHI CHIJIBHOTH — BIPTYaJIbHI KOMYHIKAIIIT).

BipryanbHa peanpHICTh 3MIHIOE TPAIWIINAHI YSBJICHHS IMPO MPOCTIp 1 yac
ICHYBaHHSI, 1110 JIO3BOJISE JIFOJAUHI OYTH MPUCYTHHOIO BIPTYaJIbHO y OY/Ib SIKIM TOYITI
OpOCTOPY, HE 3alie)XHO BiA Miclsd (I3SUYHOTO 3HaxO/KeHHs. BipTyanbHa
pPEANBHICTh CTHPAE KOPJIOHU MIXK Jep’KaBaMH, 3MIHIOE BiJICTaHI 1 BIAIMIHHOCTI MiX
JIIOJIBMU BHJIO3MIHIOIOUU CTEPEOTUITH 1X CBITOCTIPUMHSATTS Ta CIOCIO MOBEIIHKU 1
KUTTS, CTBOPIOIOTHCS YMOBH [UJIsi (OPMYBaHHS BIPTyaJIbHUX CIIJIBHOT 31
crienupiyHUMH popMaMH KyJIbTYpH, SKI BUHHUKAIOTh 1 (YHKI[IOHYIOTh 3 METOIO
BUPIIICHHS CBOIX MPOQECIMHMX 1 MOJITUYHUX 3aBaHb.

Bipryanbna komyHikamis (Gopmye CycniibcTBO 1H(GOPMALIWHOI €HOXHU
PO3BUTKY JIIOJICTBA — MepekeBe cycnuibcTBO. CyyacHUM CBIT 3HAaXOJATHCS Ha
HUIAXY MEePEeX0y CBOIX 00 €KTIB y MepekeBe CycHinbcTBO. Ha CKibKM yCHIIIHUM
Oyne 1ei mpoliec 3aIeKUTh BiJ] MEPEXKEBOI KOMYHIKAIIi, sIKa 31aTHA OXOIHUTH SIK
BCIO MEpEeXY BIAJAHOI BEPTUKAJI, TaK 1 y4acTb TPOMAJSH B CTPYKTYypHU3aIlil BIAJIH.
JlJ1s 11bOTO0 KOMYHIKaTHBHA MOJIETb (POPMYBAHHS CTHIIIO MEPEKEBOTO CYCHIbCTBA
NMOBUHHA BKJIIOYATH PIi3HI BHAM KOMYHIKAIli 1, B TEpIly 4Yepry, HOJITHYHY
KOMYHIKAIIiIO.

1. MepexeBe CyCnJIbCTBO — KOMYHIKATUBHUI CTHJIb iH(pOpMaLiiiHOY
enoxu

PozButok Ykpainu y 21 cTosiTTi, 0cOOIMBO y CYCHIIbHO-MOMITUYHIN cdepi, B
nepury 4yepry oOyMoBJIeHHH TpaHchopMalliero notped 1 I[IHHICHUX OpPIEHTHPIB.
Cepen ocHOBHHMX (pakTOpiB (hOpMYBaHHS HOBOTO CYCIUJIBCTBA, 3POCTAHHS POJII
iH(popMaLlii B KUTTI JIOAUHM, 30UIBIIEHHS YaCTKU KOMIT IOTEPHUX KOMYHIKAIIli,
CTBOPEHHS 1J100a7IbHOTO KOMYHIKaTHUBHO-1H(GOPMAIIIHOTO POCTOPY
BiIOYBAETHCS 1 BIAMOBITHA IM 3MiHA COLIABLHOT peabHOCTI [116].

Benuuesnuit o6csr iHpopmarii, M0 HUPKYIIOE B Cy4aCHOMY CYCIHLUIBCTBI,
IPUBOAUTH IO KapJIMHAIBHUX 3MIH y BCiX cepax >KUTTEAISUIBHOCTI JOAUHU. B
iH(opmaIiiHoMy CycmuibcTBl  1H(OpMaIis 1 3HaHHS CTalOTh OCHOBHUMU

MpPOJYKTaMU BUPOOHMIITBA 1 CIOKMBaHHS. 3 OIJIAJAY Ha Iie, BEJIUKE 3HAYCHHS
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ChOTOJIHI Ma€ crnocid momupeHHs iHGopMaIIiHUX TMOTOKIB, ake came HMUGPOBI
iHQopMaIliiiHI TOTOKM Ta KOMYHIKAI[IHHI TEXHOJOTi € HEOOXITHUMH s
e(peKTUBHOTO (PYHKIIIOHYBAaHHS MEPEKEBOTO CYCILIbCTBA.

Bxe chOrojiHi y CyCHuIbCTBI (POPMYIOTHCA CTIHKI COIllajibHI TPYyIH, SKI
aOCOJIIOTHO HE TOB’SA3aHI CYCHIIbHUMH BIJHOCMHAMH, a JMIIe 1H(POpMAIUEO 1
3HaHHsAMU. L[poMy mporiecy cnpusitoTh SIK HOBI (POPMH KOMYHIKaIlii, TaK 1 JIOTiKa
noOy/I0OBH KOMYHIKAI[IHHUX MeEpeX, 110 MPUBOJIUTH JO0 TMOSIBU 3HEOCOOJIEHOIO
MepekeBO-1HPOpMaIITHO-KOMYHIKaIlIHOTO 1HAMBIAyani3mMy. To0To, popMyeTbes
CYCHUJILCTBO, MOOYI0BaHE 3a MPUHITUIIOM «MEPEX.

DyYHKIIOHYIOUH SIK MEPEKEBE, TOCTIHAYCTpiaJIbHE CYCIIJIBCTBO peajizye CBOi
MOKJIMBOCTI 'y BIPTyaJbHIN peanbHOCTI. SIKIIO JIOJMHA 1HYCTPladbHOIO
CyCHUJIbCTBA BiHaxoAWIa ce0€ B COLIAIbHIA peaNbHOCTI, COpUHAMAIOYM 11 K
IPUPOJIHY NIaHICTh, B SIKIH JOBOJUTHCS KUTH, TO JIOJAMHA MOCTIHIYCTPlajJbHOTO
CyCHUIbCTBA 3aHYPEHA Y MEPEKEBY (BIPTyaIbHY) PEATbHICTh, 3aXOIUICHO (GKHUBE) B
Hii, YCBIIOMJIIOIOUH i YMOBHICTb, KEPOBAHICTh MapaMeTPIB 1 MOKIIUBICTb BUXOIY
3Hei[117, c. 375].

[ToHsATTS MepekeBOro cycniiibcTBa BBiB 'y HaykoBui o0ir M. Kacrtensc. Ha
JTYMKY BYEHOTO, «MEpPEKEBE CYCHIILCTBO — Iie crnenudidyHa GopMa cormianbHOI
CTPYKTYpPH, SIKa XapaKTEePU3YEThCS HACTaHHSM i1HGOpMAIiitHOI 100M», alXKe TYT
«Byaja iHpopMaLIHHUX TOTOKIB IIEpeBakae HaJl MOTOKamMu Biaaam» [118].

OcCHOBHA TO3MIliS BUEHOTO IMOJISITA€ B TOMY, IO MEPEKEBE CYCIUIBLCTBO
XapaKTepU3y€eThCs 3MIHOIO CIOCOOIB BUPOOHHUIITBA, BIPOBAIHKEHHSM HOBHUX
BUPOOHUYHUX BITHOCHUH, 1110 TIPU3BOJSITH /10 3MiH Y CYCHIJIBHUX BiHOCHHAX. Tomy
B paMKax MEPEeXEBOro CYCHUIbCTBA (POpMyeThcsi HOBa (popMa B3aEMOBIIHOCHH
MK CYCHIJIBCTBOM 1 JIEpKaBOIO, (POPMYIOTHCS MEPEKEB1 BIIHOCUHU Ta MEPEKEBI
CTPYKTYpH CYCIIJIbCTBA.

Ha mnamy paymKy, «MepeXeBe CYCHUIBCTBO» - 1€ CTWIb JisUTBHOCTI
CyclubcTBa B 1H(OpMaLIHY €noxXy poO3BUTKY JtojcTBa. HoBi iH(popMaliiitHO-

MEpEXeB1 TEXHOJIOT1i (POPMYIOThH 1 HOBUY CTHIIb KUTTH.
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CporogHi Mepexi TPOHU3YIOTh Yyci cdepu cycnuibctBa 1 yci, 0e3
BUKJIFOYEHHS, BUAM JISJIBHOCTI CTPYKTYPYIOThCS HaBKOJO I[HTEpHETY Ta i1HIIMX
KOMIT'IOTEpHUX Mepex. BipTyanbHa peanbHICTb, 3 OJHOTO OOKYy, € BUMOIOIO Ta
HEOOX1THICTIO (PYHKIIIOHYBaHHS Cy4acCHOTO COIllyMY, a 3 1HIIOTO — MPUBOJAUTH 10
BCe OUIBII HIMPUIOTO0 BUKOPHCTAHHA MEPEKEBUX KOMYHIKAlLlld Ta HIBEIIOBAHHSA
KUBOT KOMYHIKAIl MiX JIFOAbMH. 3aBISKU BIpTyasizarlii JAisSUTbHOCTI, BIIHOCHHU
MDX JIFOJIbMU BC€ OUTbIIIe Ha0yBatOTh MEPEKEBUX (POPM.

Ajne BaXJIMBUMH HUHI € HE TUIbKH OO0csr iHdopmalii Ta IHTEHCHUBHICTh
oOMIHY Hew, a ¥ skicTth 1i€ei iHdopwmarli. I[lommpenHs HenpaBAUBOI YU
crioTBopeHoi  iHdopmartiii, gesiHdopmaltisi, (EMKoBI TMOBIJIOMJICHHS MarOTh
NOTY)XKHUM BIUIMB Ha (OPMYBaHHS CBIJIOMOCTI Ta TMOBEIIHKY JIOJAWHU, IO
IPUBOAUTH /10 BTPATH COIIalbHOI peanbHOCTI. B Takux ymoBax BinOyBaeThcs
MIBUKAa 3MIHA IIHHICHUX Ta 1JCOJOTIYHUX MPIOPUTETIB, a KOMYHIKAIlS «CTa€
(GhopMaIbLHOIO 1 BUXOJIOIICHOIO, TT030aBICHOO JIFOJICHKOTO Havyaja.

Ax 3a3navae Komicuuk B.II., «na craHoBieHHd — 1HGOpMAaIiitHOTO
CyCHUTBCTBA YK€ BAXKIMUBOIO € SKICTh 1H(OpMAIli Ta Te, HACKIIBKHU CKIAIHO YU
POCTO 3100yTH MOBHY, BCEOIUHY Ta 00’€KTUBHY 1H(OpMAIiIO0 cepell BeINYe3HOI
KUIBKOCT1 CHOTBOPEHUX, HAIMIBIPABIWBUX, HEMOBHUX Ta TMEPEKPYUYEHUX ITaHUX.
3po3yMisio, MO CHOTBOpPEHA Ta TNEpeKpydeHa iHQOpMallisi CTAHOBUTH CIIA0KY
OCHOBY JIJIs1 0OOTOBOPEHHS B CYCIIJILCTBI HAUOUIBII aKTyaIbHUX Ta BAKJIMBUX TEM 1
npoOiem. PimeHHs Ta HOPMATHBHO-TIPABOBI aKTH, CTBOPEHI HAa OCHOBI TaKoOi
HU3BbKOSKICHOI Ta HEMOBHOI 1H(OpMaIlii Ta i 10 TOTO kK 6€3 3arajibHOro, (PaxoBOro
Ta €KCHEPTHOr0 OOrOBOPEHHs, Oy yTh HEONTUMAJILHUMHU, BKpail Hee(heKTUBHUMU
Ta TaKUMH, 10 HEAJEKBAaTHO BiJOOpa)XKaloTh pEeaIbHUI CTaH Ta PIBEHb PO3BUTKY
NEBHOI cepu CyCHUIbHUX BIJHOCHH. 3pO3yMUIO, IO M KOe()IlEHT KOPUCHOT Mii
TaKUX PIIIEHb Ta TaKOTO MPABOBOTO BPETYJIOBaHHS Oyl BKpall HU3bKUM, SKIIO
B3arami Oyje nmo3uTuBHUM edext» [119].

3a H. JlymaHoM, «CyCHJIbCTBO MOKJIMBE JIMILIE TaM, JI€ € KOMYHIKalli, 110
TBOPSATH 1 BIITBOPIOIOTH ce0e yepe3 Mepeki KOMYHIKaIlii, 30kpema i [HTepHeT.

KomyHikarisi BigOyBaeTbcsi TOMAl, KOJIM MOXJIUBUM CHHTE3 TpPbOX aCIEKTIB:
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iHopMmairii, moBioMJIEHHS Ta po3yMiHHA. Came pPO3yMIHHSIM 3aBEpIIYEThCS
OKpeMa KOMYHiKaIlisi, Xoua BOHa He 000B’3KOBO Bejie /10 KOHCeHCycy» [220].

Ha nymky Hazapuyka O., «11osiBy MepeKeBOro CyCHiIbCTBa 00YMOBIIIOE HOBA
KOMYHIKaTUBHA CHTYyallisi, sKka mepeadadae po3BUTOK iH(OpMaIiiiHUX Ta
BIJIMOBITHO KOMYHIKATHBHUX TEXHOJOTIA. Y Il CHUTyalii CHOCTepIraeThCs
301IbIIEHHST 00cATYy 1H(poOpMaIii (CHOCTEPIraeThCsi MEPEHACHUEHICTh), MOsBa Ta
aKTUBHE BUKOPUCTAaHHSA MEpPEXi [HTepHET, BUHUKHEHHS BIPTYalbHOI PEaIbHOCTD»
[221].

OTxe, OIIMPEHHST HOBITHIX KOMYHIKAIlIM Ta mosiBa [HTepHETy cTaau OJHUM
13 TOJIOBHUX TMPOILIECIB, SIKI 1 Hajaadi MalTh 3HAYHUN BIUIMB Ha CYCILUIBHO-
nomtuuny chepy. PO3BUTOK KOMYHIKATUBHOI CKJIaI0BOT MEPEKEBOTO CYCIIILCTBA
CYTT€BO BIUIMHYB Ha TOSIBY albTEPHATUBHUX (OpPM MacoBOi KOMYHIKAIl
(comianbHUX MEpEX), sIKI CIPUSIIM aKTUBHOMY PO3BHUTKY BIpTyaldbHHX |HTEpHET-
cinibHOT. [Ipu cTBOpeHHI [HTEpPHET-CMUIBHOT Ta OpraHi3ailii COIlaJbHUX MEpPEeK
OCHOBOIO BUCTYTIA€ MEpekKeBa KOMYHIKAIIisl.

MepexxeBa KOMyHIKAIlisi — 1€ PI3HOBHJ KOMYHIKaIlli, 110 BUKOPUCTOBYE
cyuacHi 1H(opMaIiiHO-KOMYHIKalIiHI TEXHOJOTII Ta MPUCTPOI K KaHaJ 4 3aci0
nepeaadi, penaryBaHHs, oTpuMaHHsa iH(opwmarii. [lommpeHHs KOHTEHTy mpu
IIbOMY B1ZIOYBA€ThCS Y PEKUMI peabHOTO Yacy (oHnain) [222].

MepexeBo-iHpopMaIliiHO-KOMYHIKAIIMHUN 1HAUBIAYali3M, SIK HOBHH THII
COIAIBHOI 1IEHTUYHOCTI, TIepen0avyae BUXiJl 0OCOOM 3 CUCTEMHUX, 1€papXi30BaHUX
CYCIIUJIbCTB, IO BIJKPUBA€, B MEPILy 4Yepry, HOBI KOMYHIKAI[IiHI MO>KJIUBOCTI.
KoykeH ydacHUK MepeKeBUX KOMYHIKAI[IHHUX BITHOCHH BUCTYTIAE SIK IEPCOHAJIbHA
MepexKa.

deHOoMEH MepeKeBOi KOMYHIKAIIi MOJISITae B IHTEPAKTUBHOCTI 1 TJI00AJIBHOCTI
MDKOCOOMCTICHOT €JIEKTPOHHOT B3a€MOJIl, SKa CKJIQJA€ThCSl 3 TEXHIYHOTO 1
coIiaJibHO-MOBHOTO piBHIB. B po6oti Tapan O. Bu3HaYeHO Taki OCHOBHI pPUCH
MEpEeXKeBOi KOMYHIKaIlli, sIK: TEXHIYHA OMOCEPEIKOBaHICTh, IIBUJKICTh Mepenayi
iHopMarrii, qucTaHIiiiHa BiAaIeHICTh KOMYHIKAHTIB 1 OB’ s3aHa 13 UM (i3udyHa

iX HEBHUABIICHICTb, BIJICYTHICTh HEBEPOAJIbHUX KOMIIOHEHTIB CIIJIKYBaHHS
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(BI3yaJIbHOTO KOHTAaKTy) Ta TPYJHOIIl Yy penpe3eHTallii eMOIIHOTO CKJIaJIHUKa
CTIIUIKYBaHHS, TI€PEBAXKHO aAHOHIMHICTh, IMIIEPCOHAJBHICTh, HEBUMYIIEHICTD,
CHUHTE3 KOMYHIKalii ¥ aBTOKOMYHIKallli, CIMOHTAHHICTh BHUCJIOBIIOBAaHb. 3a
CIIOCOOOM BHUp@XEHHS MEpEKeBa KOMYHIKaIlisg (QopMaJbHO € THChbMOBUM
MOBJICHHSIM, MPOTE€ KOHLENTYaJbHO — PO3MOBHHMM, 3a KUIBKICTIO YYaCHHUKIB II€
Jiajor, MOJiIor, 3a BIJHOMICHHSM JI0 peajbHOTo Yacy — on-line (datum), off-line
(eJIEKTpOHHA TIOIITA), a TAKOXK KOMOIHOBaHUM Tull — on-off-line (BucIOBIIOBaHHS
Ha opymax, KOMEHTapi B OJorax, 3alyucy Ha CTiHI B colMepexax) [223].

VY npodeciiiHuX 1HTEPHET-CHIILHOTAX €(QEKTUBHICTh CHIJIKYBaHHS MIX
y4acHUKaMU Oe3MocepeIHbO 3aJIeKUTh BiJl 1X B3a€EMHOI JOBIPH, 10 € HEOOX1THOIO
yMOBOIO sl eekTuBHOro oOMiHy iHpopMmariero. [ns Toro, moO mpoiec
KOMYHIKaIlil B MEpEkKEBUX CHUIBHOTAX OYB YCHIIIHUM, HEOOX1HO, 100 1H(OpMaIis
HajaBajgacs B 3pydyHoMmMy (opmaTi, mo0 KOKEH YYaCHUK MaB MOKJIHMBICTD
KOPHUCTYBATHUCS BIPTyaIbHUM MIPOCTOPOM CHUTHHOTH Ta 6€3 MEepeniKo 1 nepeiaBaTu
1H(OopMalliio.

Pazom 3 TuM, HEOOX1THO TTamM’ITATH 1 TPO MMPUXOBaH1 3arpo3H, sIKi Hece B co01
MEpPEKeBe CYCIJIbCTBO 3 WOTO KOMYHIKATUBHHUMH MOXJIMBOCTSMH. Sk 3a3Hadae
Cepxkina H., «yTIpaBJIiHHS cB000/1010, porpaMyBaHHS TICUXIKH,
HEHUPOJIIHTBICTUYHE TTPOTpaMyBaHHs, «EPEKT ABAIIATH 11" ATOTO KaAPy», MOJTITHYHI
TEXHOJIOT1i — yce 1Ie, 3 TOYKH 30py TPAJULIMHUX MOPAJIbHUX IIHHOCTEH, y pyKax
«3JIOBMHUCHHKIB» MOXKE TMPU3BECTU A0 3TyOHMX HACTIAKIB JUIsl MUIMX KpaiH 1
HapoiB [224].

OTxe, MacoBa MepexeBa KOMYHIKAIllsl ChOTOAHI — 1€ HAUIOTYXHIIIUHN 3aci0
yIpaBiIiHHS B 1HGOPMAIIITHOMY CYCHIILCTBI, K Ha PIBHI OKPEMUX JIEPXkKaB, TaK 1 B
ycboMy cBiTl. ToMy 3aco0u MacoBOi KOMYHIKallli MOXYTh BUKOPUCTOBYBATHCS 1 SIK
iH(dopmariina 30posi, 1 SIK 1HCTPYMEHT YIpPaBIiHHS CBIJIOMICTIO Ta CBOOOJIOIO
moauHu. B ymoBax ChOTOJEHHS BaXKJIMBO BMITH MPUTHCTOATH TaKOMY
HETraTUBHOMY BIUIMBY 3a]UJIs MOTNEPEKEHHS HETATUBHUX HACIIIKIB Y CYyCH1JIbCTBI.

Mepexi CTaroTh TPOCTOPOBOIO CTPYKTYPOIO MISUTBHOCTI — apXITEKTYPOIO

comiymy. bynp-sika comianpHa Gopma — juiie TOH, ad0 IHIIMK THUI MEpEeXKEeBOi
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KOMYHiKaIlii. MepexxeBa Tpanchopmaiiisi AepkaBd MOXJIMBA, 00 JKepesoM Oyib-
SAKO1 IEMOKPATUYHOI BJIaJiy € Hapo. | Hapox, sikuii 3alliKaBIeHU B €(DEeKTUBHOMY
dopMaTi comianbHUX KOMYHIKallil, 3AaTHUNH 3MIHUTH ICHYIOUY MOJENb BIaIu
[225].

Jlnst Yipainu — 11e JereHTpatizaliis, ska mepepo3noIvise Baaaal QyHKIl 3a
TeputopianbHuM npuHIunoM. lle, B mepury dYepry, po3BUBa€ JOCTYIHICTb,
MIJ3BITHICTh, B3a€MO3AJICKHICTh BJIAJIM 1 CYCHIJILCTBA, II€ MOXJIUBICTH BHOODPY
HalOUThII JieBUX (opMaTiB KOMYyHIKalii SK B Mepexi, Tak 1 mo3a Hero. OTxe, 3
OJIHOTO OOKYy, MepeXeBa KOMYHIKallis — 1€ HUISIX 3HU3Y BBepX. PasoMm 3 Tum,
MepeXeBa KOMYHIKallisl JI03BOJISIE€ 1 MPOTUIICKHUM MPOIeC — 3ropu 10 HU3y. SK
MOKa3ye cydyacHa icTopisi YKpaiHu, 1€ 103BOJIsI€ ICHY0U1d Blaal (yHKI[IOHYBaTH B
«MEPEeKEBOMY CTaH1» 0e€3 BJIACHOI CTPYKTYpHOI colliaibHOi TpaHchopmartii. e
CBOTO pojay «iH(pOpMaIiWHUIA CUMYJSKP» BiIagu — o0pa3, SKOTO HEMae B
peanpHOCTI. B yMoBax riOpumHOi BIffHM BllaJja I[IUPOKO  3aCTOCOBYE
«iH(pOpMaLIMHUN CUMYJISIKP» SIK 1O BIIHOIIICHHIO JI0 ce0e, Tak 1 J0 Bopora. AJpke,
MOJIITUYHE JKUTTS CYCIUJICTBA B CIPUHHATTI KOPHUCTyBada, 3BOJIUTHCA [0
IHCTUTYLIMHOTO TMOJIIIICHHS COILlaJlbHUX, MOOYTOBUX KOMYHIKAINA 1 IIJIKOM
BIJINOBIIa€ CIOXMBYIM MoTUBaLli. ToMy meBHHMI MepexeBuil (GopMar Iep:kaBH -
«1H(pOpMAIIITHUI CUMYIIIKP» - CIPUHMAETHCSI KOPUCTYBAYEM CYTO SIK MPUPOJTHUN
(GyHKIIIOHATBHUN PErJIAMEHT MEPEexKI.

HesignoBiaHicTh (opMatiB peanbHOI, BIpTyalbHOI 1 OQIIiIHOI Jep»aBHOI
BJIaJIM Y PO3YMIiHHI IrpoMajisiH YKpaiHu, Mepill 3a BC€ HAHOCUTh 30UTOK ii MpaBOBIN
IPUPOJ1, OCKITIBKH 1I€ 3arepevyye palioHaIbHICTh 1 IEMOKPAaTUYHICTh MEXaHI3MIB
CYCIIBHOI camopeadizanii. TakuM 4MHOM, B Mepexki AII0Th ABa (GOopMaTH BIIAIu:
JepKaBa 1 TPOMAJISIHChKE CYCIUIBCTBO, SIKI Y BIPTyaJIbHOMY MPOCTOP1 1HTEPHETY
MaloTh a00 peasibHUM, a00 HaxymaHuil (¢peiikoBuit) 006pa3 — cumyssikp. CydacHuit
CBIT 3HaXOJATHCS Ha IMIISAXY MEPEXOAY CBOIX 00’€KTIB y MEpEKeBE CYCILILCTBO.
Ha ckinbku ycmimHuM Oyjie el mpolec 3aJIeKUTh BiJ MEPEKEBOI KOMYHIKaIIIi,
sKa 3/1aTHA OXOIMTH SIK BCIO MEPEKY BIIAHOI BEPTHKAJ, TaK 1 y4acTh TPOMAJIsIH B

CTpyKTypH3alii Biaaau. [ 1boro KOMyHIKaTUBHa MOJENb (OPMYBAHHS CTHIIIO
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MEpEKEBOro CYCHiILCTBA MOBUHHA BKJIIOYATH Pi3HI BUJM KOMYHIKAIII 1, B TIEPIITY
Yyepry, NOJITHYHY KOMYHIKAIo.

B poGoTi [226] BKkazaHO, 110 MOJITUYHA COLIATbHO-MEpPEkKEBAa KOMYHIKAIis
dopMye Oyxe eIacTHYHE MOJITH30BaHE COILAJIbHO-MEPEXKEBE CEPENOBULIE, 10
BU3HAYacE ii crienudiky.

Ha nmamy nymky, cnernudika coriaabHO-MEpPEXeBOi KOMYHIKAIlli MOXe OyTH
MpeJCTaBieHa HACTYIIHUM YHHOM: PI3HOMAHITHICTh CyO0’€KkTiB 1H(dOpMaIIii,
BUMAJKOBICTh 1 IUIECTIPIMOBAHICTb, CAMOCTIHHICTH BHOOpPY, JOCTYMHICTb,
€(EeKTUBHICTh Ta B3AEMOJIS, OINEPATUBHICTb OTPUMAHHA 1 IIONIUPEHHS,
IHTEPAKTUBHICTH 1 3BOPOTHIN 3B'A30K, TEXHOJOTIYHICTh Ta MIBUAKICTH MOIIMPEHHS,
NpSIMUNA KOHTaKT Ta JOCTOBIPHICTh, KOHCOJIAAIlisl Ta MpomNaraHaa, MOJITHYHUN
MapKETHHT Ta peKiiama, 3aJTy9eHICTh Ta MOJITHYHA Y4acTh.

Sx 3a3nHauae B BopoHkoBa, «KOMyHIKaTUBHE 3a CBOIM OXOIUICHHSM
rJ100aJIbHE CEePEeIOBUIIE CaMOOPTaHI3yEThCS 3a MPUHIUIIOM MEPEXKi, MOPOIKYIOUU
(eHOMEH MEpEeKEBOro CYCHUIbCTBA. Y MOro Mexax aHyJIOIOThCA BIJICTaHI, 1110
pPO3AUISAIOTh KOHTUHEHTH, JIKBIAYIOTbCS JI€p)KaBHI KOPJOHM M ycs IUJIaHeTa
CTHCKAETHCA JI0 PO3MIPIB «TI00abHOTO cenay [227].

Ha nymky Pisyn B.B., «cdepa xomyHikauii B ymMoBax rioOaiizalii 3a3Haja
Opolecy 3MiH, IO CTajl0 MPUYMHOIO BHUHUKHEHHS BIPTYaJbHOI MAacoBOi
KOMYHIKaIlil, 32 SKOi KOK€H YYaCHUK MEpPEXi Ma€e MOXIJIMUBICTh CIUIKYBATHCS 3
BEJIMKOIO KUTHKICTIO JIFOJIEH, BIUIMBATH HA HUX. BipTyallbHa KOMYyHIKAIlisl HIBEIIOE
npo0seMy HEpPIBHOMPABHOCTI, IO ICHY€ y MAacoBI KOMYHIKAIlii MK €JITOI Ta
Macolo, y BIpTyalbHIl KOMyHIKallil BCl piBHOMpaBHI. BipTyallbHy MacoBy
KOMYHIKAIIIO CIIII PO3IIIAIaTh K 1H(GOPMAIIMHIN 1Mepio PO3BUTKY KOMYHIKAITI.
KoxHa nrouHa 3 BJIACHO1T BOJI CTa€ YYaCHUKOM PO3MOBH M HIOM OYOIIOE TpyMy,
sKa CaMOpPETyIIOETbCS 3a PaxXyHOK YYaCHHUKIB, IO pPOOUTH 1ii BIAHOCHO
CaMOJIOCTAaTHROIO, Yepe3 T€ 3a BIPTyalbHOI KOMYHIKAIlil OLIbII PO3TATHEHUM Y
yacl il MOMITHHUM € Tipoliec OpPOJIIHHS HACTPOIB 1 BU3piBaHHS iaei» [228, ¢.20-21].

MoskHa ckaszatv, [0 YHPaBIiHHA y BIPTYyallbHUX CHCTEMax MEpPEKEBOi

KOMYHIKaIlll MepexoJUTh Ha PiBEHb JAEMOKpATUYHUX BigHOCHMH. Ha BiaMmiHy Bin
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M03aMePekeBOT KOMYHIKalll1, KOMyHIKaIlisl B MEpeXKi 3pIBHIOE YUACHHUKIB, HAJAI0UU
iM MO>KJIMBICTh BIIKPUTOTO CIIUJIKYBAHHS Ta CAMOBHUPAXKEHHS.

Bnaga, 31 cBoro OOKy, BKJIIOYAIOUHUCh Y MEpPEXKEBE CYCHUIbCTBO, 3MIHIOE
dbopmu Ta MeToM ympaBiiHHs. «MepexeBa Biana iHpopMmye, a He Hakazye. BoHa
HE MEPEIIKOKae aKTUBHOCTI OIMO3MIi, KPUTHLII Mac-Mmenia. Biana 3MiHIO€ CTHIIb
CHOUIKYBaHHS 3 BIUIMBY Ha JiaJoT, 3 1€papXiyHOro MIANOPSAKYBaHHS Ha
TrOpU3OHTAIBHY KOMYHIKaIlio» [229].

MacoBy MepexeBy KOMYHIKAIll0O MOXXHA BU3HAYUTH, SK aJbTEPHATUBHY
dbopMy MacoBOi KOMYyHIKaIlli, 1110 3A1MCHIOETHCS yepe3 Mepexy [HTEpHET y pexkuMi
peasbHOro 4acy Ta HOCUTh MACOBOKOMYHIKAI[IMHUN XapakTep CIUIKYBaHHS,
00’ €IHYI0YH LTI COLIaJbHI TPYIU Ta CIIUIBHOTH.

OTXe, MEpEeKeBe CYCHUIbCTBO € COLIAIBHOIO CTPYKTYPOIO, KA IPYHTYETHCS
HA TOPU3OHTAIBHUX COLIAJIbHUX 3B'SI3KaX 1 FOJOBHY POJb B fAKIM BIAIrparoTh HE
lepapxigHi MoJemi, a coIiajgbHl Mepexi. B pamkax MepekeBoro CycriabCTBa
dbopmyeThcss HOBa (opMa B3aEMOBIJHOCHMH MK CYCHIIBCTBOM 1 JEPiKaBoIO,
bOpMYyIOThCS MEpEeXEeBI BITHOCMHM Ta MEPEkKEBl CTPYKTYpPHU CYCIIILCTBA.
P03BUTOK KOMYHIKATHBHOI CKJIAZIOBOI MEPEKEBOTO CYCIIJIbCTBA CYTTEBO BILIMHYB
Ha TOSBY AJIbTEPHATUBHUX (POPM MACOBOI KOMYHIKAIl (COIliaTbHUX MEPEXK), sIKi
CHOPUSUTM aKTUBHOMY PO3BUTKY BIPTyaJbHUX |HTEpPHET-CHOUIBHOT, MPU CTBOPEHHI
SKMX  OCHOBOIO  BHCTyIa€  MepexeBa  KOMYHIKaIlis, 10  HOCHTb
MAaCOBOKOMYHIKAIIMHUI XapakTep choiakyBaHHA. Otmxe, ¢GOpMyeThCs MacoBa
MepeXeBa KOMYHIKallisl, sIKa CTa€ HANUMOTYXHIIMM 3ac000M 1H(QOpPMAaLIHHOTO
BILJIMBY Ta YNPABIIHHA Y BIPTyaJIbHOMY IIPOCTOP1 1HPOPMALIIIHOTO CYCIILCTBA HA
PiBHI OKpEMUX JIEPXkKaB, COIIAIBHUX TPYI Ta CHUIHHOT.

Takum uyuHOM, B i1HGOpPMALINHY €MoXy CTWIb [ISJIBHOCTI — «MEpEekKeBe
CyCHUTbCTBO», BHU3HAYAE€ HAWUMOTYXKHIIUM 3aCO00M YIpaBIiHHS SK Ha PIBHI
OKpEeMHX Jep’KaB, Tak 1 B IJIOOAJIbHOMY MaciiTabli - MacoBy MEPEXEBY
KOMYHiKalio. BiamoBiiHO, MacoBa MepexeBa KOMYHIKAIlE MoOXe OyTu
BUKOPUCTAHA HE TUIBKA JJI PO3BUTKY, aj€ 1 SK 3HapsAAs YIpaBIiHHA,

MaHIMyJIFOBaHHS 1HMB1IaMu, TPOMaJIaMH, JIepKaBaMu Ta MEPEKEBUMU TPyIIaMH.
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2. KomyHikaTuBHa TpaHcpopMalis CTIIIO AislJIbHOCTI OPraHiB
MyOJIiYHOI BJIAJH B CyYACHUX YMOBAX PO3BUTKY Y KpPaiHU

['muboki paaukanbHi 3MIHH Cy4aCHOTO CYCHUIbCTBA MOB’sI3aH1 3 PO3BUTKOM 1
MOIIMPEHHSM  BUKOPUCTaHHS  1HGOPMAIIMHO-KOMIT IOTEPHUX  TEXHOJIOTIM.
Pe3ynpTati 1bOTO 3aCTOCYBaHHSI CBIJYaTh, 110 EJIEKTPOHHI KOMYHIKalli cTanu
PYLITIHOIO CUJIOIO COLIaTbHO-€KOHOMIYHOTO PO3BUTKY JIIOJICTBA.

EnextponHi  koMmyHikamii  (GOpMylOTh  HOBY  pEajbHICTh  JIHOJCHKOI
KUTTETISIIBHOCTI — BIPTyasibHY (BIPTyaJIbHUH TPOCTIp — BIPTyajbHI Mepexi —
BIpTyaJbHI CIUIHLHOTH).

HaiiGinpm o4yeBHUIIHO, 110 BIpTyadbHY CIUIBHOTY MOXHA PO3TJSAATH SK
NeBHE  KIOEpIPOJOBKEHHS  TPOMAJSHCHKOIO  CYCHUIBCTBA 3  TaKUMHU
MOJKJIMBOCTSMH: SIK JOMIHAHTHUH €JIEeMEHT IPOMa/ISTHCHKOTO CYCIIIBCTBA; SIK 3aci0
MacoBOi 1H(oOpMaIii 1 €JeKTPOHHOI JEeMOKpatii; K 3acid BUPOOJIECHHS 1AEH,
Ipomnaraljy Ta aritamii. Y myOniuyHOMY yrnpaBiiHHI BIpTyaibH1 CHUIBHOTH MOXYTb
OyTH BUKOPUCTAHI1 JJIsl KOHCOJIaIlli, HETPAAUI[IHHOTO BYCHHS 1 11aJI0Ty TTOKOiHb,
dbopMyBaHHS CTpaTETiYHUX IIEHTPIB, BIPTyaTbHUX HAPOJHHUX BiUe, MIATPUMKHU
cycnuibHUX pyxiB [230].

OTxe, IUVIKOM OYEBHUJHO, IO BIPTyaJbHY CHUIBHOTY, «SK HehopMajbHe
CHJIKYBaHHS y BIPTyaJIbHOMY TIPOCTOPi 3 METOI0 TPYMyBaHHS JyMKHU JIIOJEH Ta
BUPOOHUIITBA HOBUX CEHCIB» [231], MOXKHA PO3TJIAIaTH SIK MEXaHI3M MyOJ14HOTO
ypAyBaHHS, 10 JO3BOJUTH 3HAYHO POZLIMPUTH MOMIMBOCTI BIAAH 1 CYCHIbCTBA
1110710 (hOpMyBaHHS HOBOT'O €TaIly PO3BUTKY — 1H(QOPMAIIITHOTO CYCHiIbCTBA.

B eHmMKIoneIMYHOMY CJIOBHHKY 3 JEPXKaBHOTO YMPaBIiHHS 3a3HAUEHO, IO
iH(popMaIliiiHe CyCHiIbCTBO — I1€ KOHIIEMIliS MOCTIHIYCTPIaIbHOTO CYCIUIBCTBA,
HOBa icTopyuyHa (aza PO3BUTKY LMBLIIZALII, y SIKIA TOJOBHUMHU MPOIYyKTaMHU
BUPOOHHITBA € iHhOpMAIis Ta 3HAHHS. MOro OCHOBHHMH O3HAKAMH €
MIIBUIEHHS poi iHGOpMaIlii 1 3HaHb y KUTTI CyCHUIbCTBA; 3POCTAaHHS YACTKU
iH(oOpMaIIiHUX ~ KOMYHIKAIliii; CTBOpPEHHs rio00anbHOro  iH(OopManiiHOTro
nmpocTopy, 1o 3abe3nedye ehekTUBHY iHGOpPMAIITHY B3a€MOJI0 JIOACH Ta iX

JIOCTYT J10 CBiTOBUX iH(opMaliitHuX pecypcis [232,c. 359].
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HamionasibHa moJIITHKA PO3BUTKY 1H(OPMAIIMHOTO CYCHUIBCTBA B YKpaiHi
I'PYHTYETBCS Ha 3acajiax: MPIOPUTETHOCTI HAYKOBO-TEXHIYHOTO Ta 1HHOBAIIHHOTO
PO3BUTKY Jep>kaBH; (OPMYBaHHS HEOOXIHUX 3aKOHOJABYMX 1 CHPUSTIMBUX
€KOHOMIYHMX YMOB; BCEOIYHOI'O PO3BUTKY 3arajibHOJOCTYIHOI 1H(OpMaIliiHOI
1H(pacTpyKTypH, 1HYOPMALIIMHUX PECypCiB 1 3a0e31eueHHs MOBCIOJHOTO JOCTYILY
70 TEJIEKOMYHIKaIHHUX MOCIYT Ta 1H(QOpMaliifHO-KOMYHIKAIIIHHIUX TEXHOJIOT1MH;
CIPHUSHHS 301JBIICHHIO PI3HOMAHITHOCTI Ta KUIBKOCTI €JEKTPOHHUX IOCIYT 1
3a0€3MEeYEHHIO CTBOPEHHS 3arajibHOJOCTYMHHUX €JIEKTPOHHUX 1H(QOpMAaIHIX
pecypciB; TOJIMIICHHS KaJpOBOr0 IMOTEHIIaTy; MOCHJICHHS MOTHUBAIlT 1100
BUKOPHUCTAHHS 1H(GOpMAIlIITHO-KOMYHIKAIIMHUX ~ TEXHOJIOT1H; HIMPOKOTO
BIIPOBA/KEHHS 1H(POPMAIITHO-KOMYHIKAIIHHUX TEXHOJOTIH Yy HayKy, OCBITY,
KYJIbTYpPY, OXOPOHY 3JI0pPOB'sl, OXOPOHY JOBKULIS; TapaHTyBaHHA 1HQOpMaLIHHOI
oe3neku [233].

3a ocraHHIi yac B YKpaiHi ch)OpMOBaHO OCHOBHI MPaBOBI 3acaau MOOYI0BU
1H(OpMAIIITHOTO CYCIUIbCTBA, MPUUHIATO HU3KY HOPMATHBHO-TIPABOBUX aKTIB, SKI,
30KpeMa, peryJIIOIOTh CYCIUJIbHI BIJHOCHMHM MO0 CHPHUSHHS  PO3BUTKY
I'POMAJISHCBKOTO CYCIUJIBCTBA, CTBOPEHHS 1H(MOpPMAIIMHUX e-pecypciB, 3axHUCT
MpaB 1HTEJEKTYaJIbHOI BJIACHOCTI Ha Il peCYpCH, TapaHTii Ta MEXaHi3MIB JIOCTYITY
no myOmivyHOl iH(pOpMallli, PO3BUTKY e-ypsAyBaHHS Ta BIAKPUTOTIO YpsAy, e-
JTIOKYMEHTOO00I1Ty, iHpopMaIiiiHoi 6e3neku tomo [234, c. 175].

Takum uymHOM, 1H(pOpMaLiifiHE CyCHUIBCTBO (HOPMANBHO peati3yeTbcs B
cUCTEMI IyOJIIYHOTO Ypsi{yBaHHS Yepe3 BIPOBAKEHHSI CUCTEMH €-YPsTyBaHHs, SIK
HOBOI 1HHOBAIIIMHOT (HOPMHU B3a€EMOJIIT OpraHiB BJIaJI, TPOMAJICHKUX OpTraHi3allii,
Oi3HeCy ¥ TpoMaisH Yy TIpoleci KepyBaHHsS CYCHIUJIbCTBOM Ha OCHOBI
B32€EMO3AJIE)KHUX BHYTPIIIHIX 1 30BHIIIHIX 1HOOPMALIHHUX CTPYKTYD.

Jlo Toro  HeoOX1AHO BIAPI3HATH ypSATYBaHHS, 10 O0JIaJHAHE EIEKTPOHHUM
iHTepdericom (ypsia on-line), BiJi €IEKTPOHHOTO YpPsay, 00 MPO30PICTh CTPYKTYP
MyOJIIYHOTO YIMPABIIHHSA HE JOCSATAEThCA MPOCTUM IMIJIKIIOYEHHSIM JI0 MEpexKi
[aTepuer abo ctBOpeHHsSIM i1H(pOpMaliiHOro web-caitity. OwumaitH-iHTepdeiic €

O0OB’SI3KOBUM  €JIEMEHTOM €JIEKTPOHHOTO ypsAly, NpPOTE MAANEKO HE 3aBXKIu
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OHJIAMH-ypsin Oyae BBaxaThCs eleKTpoHHUM. OcTaHHIA mOTpedye TIMoIIoi
nepeOyn0BU TpaaUIiHHUX GopM GYHKITIOHYBAHHS, XapaKTEPU3YETHCS TTPO30PICTIO
yOpPaBIiHHSA, MOHITOPHUHIOM, KOHTPOJIEM HaJ BHUKOHABYOK JHCLHUILIIHOIO,
OPUMHATUMHU pilleHHAMH Touo. OQHUM 13 3aBAaHb €JIEKTPOHHOIO YpslyBaHHS B
yMOBax JI€MOKPaTHYHOTO CYCHUIbCTBA MAa€ BHUCTyHaTH 3a0€3MeUYeHHS JIOCTYITY
IMIMPOKUX BEPCTB HACEJIEHHS JI0 1H(OopMallii mpo MisIBHICTh OPTaHiB BIIAIH, y4acTb
IPOMAJISIH Y MPOIeC] MPUUHATTS yIPaBIIHCHKUX pilieHb [235].

BnpoBamkeHHST €IEKTPOHHOTO YpsAy 3A1MCHIOETbCS HAa OCHOBI HU3KH
MIPUHIIMITIB;

— IPO30pOCTi ¥ MIA3BITHOCTI (poOOTa OpraHiB BiaJHu € MyOJIYHOI, KOXKEH
TPOMaJIsIH Ma€ MpaBO OTPUMATH NOTPIOHY oMy iH(OpMalLio PO IXHIO PoOOTY,
CYCHIJIBCTBO 3JIMCHIOE JKOPCTKUM KOHTPOJb 3a [ISUIBHICTIO BJIaJIM, BIaja
pEryJIIipHO HaJa€e rpoOMaJChbKOCTI 3BITH Ta 1HITY HEOOX1IHY 1H(pOpMAILiIO);

— CUCTEeMHOI  oprasizamnii  1HQOPMAaIIHHO-TEXHOJIOTIYHOTO  CEepPEeOBUIIA
(iHpOpMAaILIITHO-TEXHOJIOTIYHE CEePEAOBHINE MOBHUHHO 3a0€3MEeYUTH BCl MPOLECU
30epiranHs, oOpoOJeHHs, 3aXUCTy 1 TMOJAHHS JOCTOBIPHOI, MOBHOI Ta BYACHOI
1H(pOopMallii, a TAKOK CYMICHICTh POTPAMHO-TEXHIYHUX 3aC001B);

— opieHTaIlli Ha TpoMajsH (TPOMAASIHM € HE TIIbKH CIOXKHBAa4aMu MOTO
HOCIyT, a i TUMHU, XTO (QopMye MyOJiuHy Biaay, BU3HAYA€ MOJITUKY 1 HampsMm
PO3BUTKY MICIIEBOT TPOMAJIN);

— e(peKTUBHOCTI (€(EKTUBHICTh EJIEKTPOHHOTO YpSAyBaHHS Ha MICIIEBOMY
PIBHI MOBMHHA MPOSBISATUCH Y 3AATHOCTI IIBHJAKO 1 3 HaWMEHIIUMH BUTpATaMU
00CITy>XKUTH HAaUOUIbIIY KUIBKICTh TPOMAJISiH, 3a0€3Meuyour Ipy bOMY HAWBUIILY
SKICTh MOCIIYT);

— KepIBHMIITBA Ta KOOpJAMHALII mporeciB iHdopmaTu3auii (KepiBHUIITBO
pO3pOOJCHHSIM Ta  YOPOBAKEHHSM TMporleciB  iH(oOpmaTu3alii MOBUHHE
BUKOHYBATHCSI 3 €IUHOTO IEHTPY, IO 3abesneuye (HOpMyBaHHS HEOOXITHHX
nporpaM Ta MPOEKTIB 1HGoOpMarhzamii MicTa, KOOPJIUHYE pO3pOOJIEHHS,
3a0e3neuye KOHIEHTparilo (IHAHCOBHX pECypciB Ta IXHE e(EKTUBHE

BUKOPUCTAHHA);
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— 3pYYHOCTI Ta MPOCTOTH BUKOPUCTaHHSA (yCl €JIEKTPOHHI MPOTpaMu MaroTh
HAa METI TMOJIETIIMTH TpoMaasHaM KOPUCTYBAaHHS CHUCTEMOIO, 301IbIIUBIIN
MIBUKICTh OOCITyTOBYBaHHS 3aIIUTIB 1 CKOPOTHUBIIK TEPMIH OUIKYBaHHS);

— Oe3neku (eNEeKTPOHHI J0JaTKU MOBHHHI MOBHICTIO BIJNOBIAATH 3arajibHii
apxIiTeKTypi cuctem Oe3rneku, iAeHTHdIKAIll eIEeKTPOHHUX IUIATEeXIB, a TaKOXK
3araJlbHOMY JU3ailHy KOPUCTYBAJIbHUIIBKOTO iHTEp(delicy cucteMn);

— MacImITabHOCTI pillleHb (EJICKTPOHHI JOJAaTKW IOBHHHI 3a0e3ledyBaTH
B3a€MOJII0 MDK PI3HUMH CTPYKTypaMHu 1 OpraHaMmi, L0 CKJIaJai0Th CUCTEMY, 1
MIOBHY B3a€MHY CyMICHICTB) [236].

JlocATHEHHS 3a3HaUYE€HUX TPUHIIMIIIB €-yPsIyBaHHS CIIpUATHME (GOPMYBaHHIO
HOBOTO €()eKTHUBHOIO BIPTYaJIbHOTO CTUIIIO ISNTIBHOCTI OpraHiB MyOI14HOT BIIaIu.

3aranoM, BUXOSYM 3 YCHOTO BHINE 3a3HAUYEHOTO, MOKHA 3pOOUTH BUCHOBOK
Opo Te, M0 BUKOPUCTAHHS EJEKTPOHHOI KOMYHIKAI[il MO3UTUBHO BIUIMBA€E Ha
PO3BUTOK BIPTyaJIbHOI PEABHOCTI, sIKa 4epe3 BIpTyalbHI CIUIBHOTH, SIK MEXaHI3M
nyOJIYHOTO YpSAyBaHHS, COPUSIE PO3BUTKY 1HPOPMALIIIHOTO CYCIIIBCTBA.

VYkpainceke 1H(pOpMaIliiHe CyCHiJIBCTBO CHIIBHO 3 CHUCTEMOIO MyOJIiYHOTO
yrpaBiiiHHS (HOPMYIOTh HOBUM CHOCIO >KUTTS KOXKHOI JIFOAuHU. BiamosiiHO, B
yMOBax Ti00ambHOTO 1H(QOPMAIIHHOTO CYCHIJIBCTBA CHUCTEMI ITyOJIYHOTO
YOPaBIIHHS HEOOXIHO BUPINIMUTH 3aBJaHHS OCBOEHHS TMPUHIIMIIOBO HOBOTO
MPOCTOPY, 3MIHUTH CTWJIb AISUTBHOCTI OpTaHiB IMyOJiYHOI BIaau 13 3aMKHEHOI,
0OME)XEHOT TepUTOpPii CEPeAOBHINA KHUTTS 1 TISUIBHOCTI HA CBIT 13 TII00aIBHUMH,
COLIAJIbHUMH,  €KOHOMIYHUMH,  1HQOpMAIIHHUMU,  KOMYHIKAIIHHUMU 1
KyJbTYpPHUMH 3B’SI3KaMHU, a caM€ — BIPTyaJIbHUM CTUJIb MAISUIBHOCTI OpraHiB
nyOJI14HOT BiIau.

3. KomyHiKaTHBHI aClIEKTH YCHIIIHOIO PO3BUTKY
TEPUTOPiaJILHUX TPOMA/

Opniero 3 rooBHUX pedopm B YkpaiHi € pedopma myOaigHOTO YIIpaBIiHHS.
Il ocHoBHuMiT 3MmicT monsrac y mnepejadi 3HAYHOI YACTMHU aJMiHiCTPATUBHHX
MOBHOBaXEHb 1 (DIHAHCOBUX PECYPCIB 3 IEHTPAIBHOrO (ypsiIoBOro) miabis Ha

PIBEHb OPTaHiB MICLEBOI'O CAMOBPSIyBaHHSI.
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[Ipy 1upomy neueHTpatizalis YNPaBIiHHA TOBHMHHA CYIPOBOJKYBAaTUCH
dbopmyBaHHSIM 00 ’€AHAHUX TEPUTOPIATBHUX TPOMAJ, CIPOMOXKHHUX I iX
MOJAJbIIOTO PO3BUTKY. YKpaiHa BKE€ Mae€ TMO3UTHUBHY MPAaKTHUKy OO0’ €IHAHHS
TepUTOpiaILHUX TpoMmaj, ska posnouanaca mie B cepeauHi 2015 poky.Koxna
00’enHaHa TepuTopiajdbHa rpoMaja Ma€ CBOI JOCATHEHHS 1 pe3yslbTaTd Ta rOTOBA
HE TUIBKU JUTATUCS CBOIM MO3UTHBHHUM JOCBIJOM, @ W 4YepraTu OpUTIHANIbHI 171€i
PO3BUTKY y TpOMaj, sIKI JOCATJIM BaroMMX pe3yJIbTaTiB y peajizallii pi3HUuX
KpeaTUBHUX TPOEKTIB Ha CBOiX Teputopiax. Jlng 1mporo 00 eaHaHUM
TEpUTOpIAILHUM TrpoMazaM TOTPIOHO HalaroAUTH €(EeKTUBHY IMyOIIYHY
KoMyHikaiio. OcHOBHUMHU MHUTboBUMU ayauTopismu OTID nns HamaromkeHHs
KOMYHIKarii MOXyTh OyTH: MiclieBa Jep’KaBHA BIIaJa, MICIIEBE HACEJICHHS,
HeJIepKaBHUM CEKTOP, TPOMAJIChK1 OpraHi3allii, mapTHEPU-1HBECTOPH.

Jlnst peasmizariii mbOro 3aayMy HaWOUIBIT 9acTO BAAIOTHCA 10 (popmMambHUX
(opraHizauiifHO-PaBOBUX) 1HCTUTYLIMHUX Ba)KeIiB BIUIMBY Ha (OpPMYyBaHHS Ta
PO3BUTOK 00’€THAHUX TEPUTOPIATHPHUX TpoMaja, MpPU IOMY 3a0yBaroyH, IO
npobsieMd B MyOJIYHOMY YIIpaBJIiHHI J€p)KaBU Iepll 3a BCE BUHUKAIU Ha
HeopMalIbHOMY DiBHI («HEMUCaH1 MpaBUjay», 3MIHA MOBEIIHKOBUX CTEPEOTHIIIB,
Tpanuiii, 3Buyai, Kynbrypa). [lepeBaskna O6inbiricts chopMoBaHUX HePOpMATEHUX
IHCTUTYLIA CTalOTh JHKEPEJIIOM TOMIMPEHHS JIECTPYKTUBHOTO BIUIMBY Ha
dbopmMabHI 1HCTUTYIIT B KOHTEKCTI PO3BUTKY 00’ €JHAHUX TEPUTOPIaIbHUX IPOMal
Ha Cy4acHOMY €Talll JAeleHTpalli3allii yIpaBIiHHS.

Y 1poMy CeHCl BapTO BHUAUIMTH JEKUIbKAa KIIOYOBUX HehOopMabHUX
npo0iemM, OB’ sI3aHuX 3 QYHKIIOHYBaHHSAM (QopManbHuX 1HCTUTYUIU. [lo-nepiie,
e BIAJAJCHICTh 1 BIAYYKEHICTh TPOMAJICBKOTO CYCNUIBCTBA Ta BIAJHHUX
iHcTUTylIM. ['poMaau HaBITH Tichs 00 €IHaHHS Jy»K€ YacTO HECIPOMOXKHI
pPO3BUBATUCS HAa OCHOBI B3a€MHOT0O (DOpMYBaHHSI JOBIOCTPOKOBHUX IUIaHIB Ta
CTpATETIYHUX TMPIOPUTETIB, TOMIHYIOTh KOPOTKOTEPMIHOBI OCOOUCTICHO-TPYIOBI
1HTepecH BJIaJIU Ta TPOMAIH.

[To-npyre, B1ama «mpaBuThy, a He ympasise. lle crmagok aaMiHICTpaTUBHO-

KOMaHJIHOT CHCTEMH, IO HE J03BOJISE IpOMajaM HaJaro/)KyBaTH €(EeKTHUBHY
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B3a€EMO/Ii0 3 00paHOI0 BJIAJI0K0 1 HaBMaku, 1o HiBentoe noreHmian OTI . [puitHaTi
B cyyacHOMy o0iry aediHimii Biaau, 3AeOUIBIIOT0, HE HWAYTHh Jajli HaMaraHHs
TIYMa4YUTH 1i SIK «3aTHICTh, MPABO W MOXKJIMBICTh PO3MOPSIKYBATHCS KUMOCH,
YHUMOCH, CIIPaBJIATH BUPIIMIAIBHY JiI0 Ha J0JI0, MTOBEAIHKY 1 IIsUIBHICTb, 3BHUYAl Ta
TpaJMIIil JTFOCH 3a TOTIOMOTOI0 PI3HUX 3aC001B - 3aKOHY, ITpaBa, aBTOPUTETY, BOI,
cyny, npumycy» [237].1le 3BoauTh CyTh BiaaH 10 CyO’ €KT-CyO €KTHUX 1 Cy0’ €KT-
00’€KTHUX CTOCYHKIB. 3 OISy Ha TEOPII0 KOMYHIKAIA 1€ BUIJISAAE TaK:
Ccy0’€KT-KOMYHIKAHT Tepeae YIpaBIiHChKE CMHCIOBE TMOBIJOMIICHHS CYO'€KTYy-
PELUITIEHTY, PO3TIIAIal0YM OCTAHHBOT'O SIK 00’€KT CBO€I YMpaBIIHCHKOI (BIaIHOT)
mii.

[To-TpeTe, «Bipa» y BIACHY HECHPOMOXHICTb. Jlekiibka OITHHX TpoMal,
00’€THABIIMCh HE CTaHYyTh CIPOMOXXHUMH, YCHIITHUMH Ta OaraTUMH, TOOTO
rpoMajia BIATBOPIOE MO3MIIO «KPaHBOrO mecuMmizmy». CUCTeMOTBOpUl edeKTu
i€l IHCTUTYIIHHOT TACTKM MOXKHAa OINKCAaTH TaKWM JIAHIFOTOM  TTOJIH:
JeMopaizallisl MepeBa)KHO1 YaCTMHU MEIIKAHIIB, 3yMOBJIEHA HHUHIINIHIM CTaHOM
eKOHOMIKH, HacaMIlepe/l CUIbChKOI (HU3bKUM PIBHEM JKUTTS, BTPATOIO MEPCIEKTUB
0COOMCTOr0 Ta COLIAJIBHOTO PO3BUTKY) — BIJACYTHICTh TMOMITHMX 3pyIIE€Hb Ha
Kpamie micis QopMmyBaHHS 00’€IHaHOI TepuTOpiadbHOI rpoMamu  (edekt
«KOOpAWHAIN») — 3aCBOEHHS JIThbMU TIOBEAIHKOBUX 3pa3KiB  COIIaIbHOTO
necuMi3My 0aThKiB, CTEPEOTHINIB iX J€BIaHTHOT MOBEIIHKHU (€(EeKT «HABYAHHS») —
MOIIUPEHHS COIIAIIBHOTO TIECUMI3MY Ha BC1 aCMEKTH KUTTEISUTBHOCTI MEIIIKAHI[IB
00’€THaHOI TEPUTOPIATHHOT TPOMAIU 3a MPHUHIMIIOM: <JICIICHTpaTi3allisl JIUIIe
NOPOJKY€ HOBI mpoOsieMu» (ePeKT «croyiydeHHs») — (QOpMyBaHHS Tpaaullli
«COILIIAJIBHOTO MECUMI3MY» SIK CBOEPIIHOT «KYJIBTYPHOI HOPMHY, IO «BUIITOBXYE»
Ha COIliaJIbHUN MapriHec yciX HOCIiB ajJbTepHATUBHUX KYJBTYpP: 1HAUBIAyali3MYy,
BUIBHOTO MIANPUEMHUIITBA, PO3BHHEHOIO T'POMAJSHCHKOTO CYCHUIBCTBA TOLIO
(eexT «KymbTypHOi 1HEpPIi») — TBepJAe HEOAKaHHS 3MIHIOBATH «COIAIbHY
amatiro» Ha 1HII (QOPMH CYCHIIBHO-€KOHOMIYHOI TOBEIIHKHA, BOHOBHHYE
HEMIPUUHATTS COILIAIBHO-TIOBEAIHKOBUX allbTepHATUB (€deKT <«JI0O10OBaHHS)

[238].
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[To-yeTBepTe, OaiyX iCTh, HE3AIlIKABJICHICTh, HIBEIIOBAHHS 3BOPOTHOTO
3B’s13Ky. I lOHMKEHHSI TOHYCY Y MOJI1 BJIaJld MOKe OyTH MOB'SI3aHO 3 HEJOCTATHHOIO
noTpebOI0 PECHOHICHTIB B YNPABIIHCHKUX TMOBIIOMJICHHSAX 1, HacamIiepen,
HE3aI[IKaBJEHICTIO YIPaBJIHIS-KOMYHIKaHTa y JOIIIBHIA peakiii peruIi€eHTa.
KomyHikamiiiHa JisUIbHICTh NEPETBOPIOIOTHCS HA pPUTyall, BUKOHAHHS SIKOTO
BPEILTI IPUIUHAETHCS M MOYMHAETHCSA po3Maj (K B ocTaHHI yacu PansHcbkoro
Corozy). Kaptuna Mo’xke JOMOBHIOBATHUCS THUM, IO PEUUIIEHTH MOYMHAIOTH
BIUyBaTH TSDKIHHS /O KOMYHIKAIIMHUX KaHATIB I1HIIMX TOJIB BJIaAH, OLIBII
HalpyXKE€HUX, HDK TONEepeaHE -KIHIEBHH pe3yJbTar ToOM ke (Xxi0a 1o 3
MPUETHAHHIM YaCTUHU PEIUITIEHTIB J0 1HIINX CUCTEM).

[To-m’site, mpoOiema KOTHITHUBHOI CKJIQAHOCTI. TyT MM MaeMmo cIpaBy 3
HEYCYHEHUM NPOTUPIUYSIM: JIMIIEC HAJICKHUW PIBEHb KOTHITUBHOI CKJIAIHOCTI (B
TOMY YHWCJl OJMH 3 YMHHHUKIB PO3BUTKY i COLIAJIbHOI TUHAMIKUA — «KYJIbTYPHHIA
Kamitaia») 3albe3rneuye HaJleKHY KOMIIETEHTHICTh 1 KOMYHIKaHTa-yIpaBliHLSA, 1
pELMITIEHTAa-BUKOHABIS; ajle  BIH K€ K pOOUTh PEaKiil0 BUKOHABIIA
Hernepea0auyyBaHO0, BHACTIAOK T.3B. KOTHITUBHOTO AWCOHAHCY. UWM BHINUN
pI1BEHb KOTHITUBHOI CKJIAJHOCTi, TUM MMOBIPHIIIE PU3UK 3HAYHOT'O KOTHITUBHOTO
JMCOHAHCY, KWW TATHE 32 0000 BIATOPTHEHHS, ITHOPYBAHHS, IEPEKPYICHHS 200
CYTO pUTyaJibHEe BUKOHAHHS YIIPaBIIHCHKUX MOB1IOMIEHD [239].

TakuM YWMHOM, HEOOXIAHUM € YCYHEHHS BHU3HA4YeHUX HepopMaIbHUX
IHCTUTYIIIHHUX Oap’epiB Ta MUCHYHKINHN, SKI YUHATH NECTPYKTHUBHUU BIUIMB Ha
3M1MCHEHHS JeleHTpati3allii ynpaBiIiHHA, OOMEXYIOUHM PO3BUTOK 00’ €THAHUX
TEPUTOPIATILHUX TPOMA/I.

He Topkarounch TakuxX CyTTEBUX UWHHHUKIB, M0 3HUXKYIOTh PIBEHb
€(EeKTUBHOCTI BJIAJIU, IK HEMEBHICTh MOJITUYHUX PIIIEHb, BIICYTHICTh PEaTbHOTO
JOCBiy, HEOhOPMIICHICTh TONITHYHUX €JIIT, HU3bKA MOJIITUYHA KyJIbTypa TOIIO,
JIOPEYHO 3BEPHYTH yBary Ha 3arajibHi 3aKOHOMIPHOCTI BJaJAW 3 TOYKH 30Dy
KOMYHIKaTUBICTUKH.

OTxe, Hac Hacammepell IIKaBUTh €(PEKTUBHICTh BIATU 3 TOYKU 30Dy

YCIIIIHOI Mepeayl ynpaBiiHChKOIO MOBIAOMIICHHS! KOMYHIKAHTOM Ta aJICKBaTHOL
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peakiiii BukoHaBlg (pecrnonaenTta). llo moxe cratm Ha mepemkoai? 3BUYANHO,
HEKOMIIETEHTHICTh KOMYHIKaHTa, IIepeciueHHs (BIACYTHICTb a0o0 Ci1aOKICTh)
KOMYHIKAI[IHOTO KaHaly, MOPYIIEHHS 3BOPOTHOIO 3B 513Ky MK KOMYHIKAHTOM 1
pELUITIEHTOM, SIKI HE JIO3BOJISIOTH IepuioMy  (GopMyJitoBaTH  IpaBUJIbHI
YOPaBIiHCHKI TMOBIJOMJICHHS, 3HIDKEHHS TOHYCY VY T.3B. «IOJI Biaaw» (IO
YHOBUIBHIOE W TIPSIMUMN, 1 3BOPOTHUM 3B’S30K), MIABUIICHHS PIBHS KOTHITUBHOI
CKJIAJIHOCTI 1 HASBHICTh PEIUIIIEHTIB 31 3HAYHUMH PO301KHOCTIMU Yy PIiBHI
KOTHITUBHOI CKJIQJIHOCTI.

Tounime, MoBa e MPO BHUMIPIOBAHHS OMNEPATUBHOCTI Ta aJe€KBAaTHOCTI
peakiii 00’eKTa yMHpaBlliHHS Ha YIPaBIIHCHKHUM IMITyJbC, BIJIMOBIIHOCTI 3MICTY
YHPaBIiHCHKOTO IMIYJIbCY BUMOT'aM YIPaBIiHHS Ta MOTpedaM CycCIiIbCTBa.

3po3yminio, M0 NUIAX YNPaBIIHCHKOI KOMYHIKalii MOMpHU il Haa3BUYaNHY
e(eKTUBHICTh, € JOCUTh CKIaAHUM. Ha Hamy naymKy, came «BEpTOJITHA»
KOMYHIKaIisi — (OpMYJIIFOBaHHS YNPABIIHCHKUX MOBIAOMJIEHb B PO3paXxyHKy Ha
TPy PELUIIEHTIB 3 PI3HUMU PIBHAMH KOTHITUBHOI CKJIaJHOCTI, JO3BOJIMUTH BJIA]II-
KOMYHIKaHTY, 3BEpTal04d OCOOJMBY yBary Ha SIKICTh CHPUHHSATTS TOBIJIOMIIECHbD,
3MEHILUTH MPOSIBU KOTHITUBHOTO JIUCOHAHCY.

TakuM 4YMHOM, TOKpAlleHHS CHOPUUHATTS BIaJd MOXIMBE ILUISIXOM
3aCTOCYBAaHHSI «BEPTOJITHOD» KOMYHIKalii Ta pPI3HOIJIAHOBUX KOMYHIKaIIHHUX
KaHAJIIB, SIKUMH MEePEal0ThCs YIPABIIHCHKI MOBIIOMJIEHHS M CUTHAIN 3BOPOTHOTO
3B’SI3Ky BOJIHOYAC VISl PI3HUX TPYH PEUMITIEHTIB 3 PI3SHUMH PIBHSIMU KOTHITUBHOI
CKJIAHOCTI.

Bapto 3a3HauuTH, 110 B MpoIleci HaJIaroJKEHHs MyOJIYHMX KOMYHIKaIln
HEOOXITHO TOTPUMYBATHCS OCHOBHHMX NPHHIIMIIB KOMYHIKAIil MIX BIaJ0K0 1
CyCHUIbCTBOM, CE€pe/l SKMX MPIOPUTETHUM BBAKAEMO MPUHLIUI MAapTHEPCTBA, IO
MOJIATAE Y HAJNAro/)KeHHI MAapTHEPChKUX CTOCYHKIB MDK BIaJO0I0 Ta YyciMma
3alliKaBJICHUMH Cy0'€eKTaMu, 110 JOMOMOXKE 3PO3YMITH MOTPEOH BCIiX 3alliKaBICHUX
CTOPIH YM IITOBUX ayAUTOPIN NMPU MPUUHATTI pitieHs[240].

3po3yMijio, mo Biada OuIbIE 3aIfikaBlieHa y MIATPUMIN TI€i TPOMaH, IO

AKTUBHO PO3BHUBAE€TLCA Ta 0XOYC CHiBHp&HI—OGZ 3 ACPKaBHUMH iHCTI/ITYHi}IMI/I. I[JUI
105



OT0 TpoMaja MOBUHHA MPOSBUTH AKTUBHICTh Ta MOIH(OPMYBaTH BiIaay IpPO
CBOIO JTISLIbHICTb.

Unenu 00’eaHaHOl TpoOMaaMd AaKTHBHIIIE MiATPUMYBATUMYTh BCl 3aIyMH 1
pimmennss OTT Tomi, KonMM cami MEPEKOHAIOTHCS, IO TpoMaza € YCIIIIHO,
pealbHO CTBOPIOE Kpallll YMOBU JJIs IXHBOTO KHUTTS. A 1€ O3HA4Ya€, M0 CIiJ
HAOYHO IIOKa3yBaTH JIOASM pe3yJNbTaTh KOXHOro ycmimHoro kpoky OTI. 3
OTJIsily Ha BHILNE CKa3aHe, BaXJMBA pOJIb BIJABOJUTBCA CaMe€ aKTUBHIN
TPOMAJICBKOCTI, SKa 3alllkaBleHAa Yy MIATPUMII MICHEBUX I1HILIATUB WIOJO
HaJaro/DKeHHs e(EeKTUBHUX KOMYHIKAIlii Ta CIHIBPOOITHUIITBA 3 1HIIUMU
TEPUTOPIAILHUMHU IPOMAZIaMU 3317151 BUPIIIEHHS CIUIbHUX 3aBAaHb.

KpiMm Toro, Benmke 3HAUEHHS Y JKUTTI TEPUTOPIAIbHUX TPOMAI MAaIOTh
TpeJICTABHUKU HEJIEpP:KaBHOIO CEKTOPY Ta IPOMajChbKi opraHisamii. IX ponb y
HAJIAaro/KeHl KOMYHIKalii Ta 3a0e3MedyeHHi CIHIBpOOITHUIITBA TEPUTOPIaIbHUX
rpomMaj TMoJjsrae B IMPOBENEHHI KOHCYJbTAIlil, po3’sSICHIOBANIBHINA pOOOTI cepen
st 3a6e3nedeHds po3Butky OTI. 3amydenHs 11i€i MTBOBOI ayIUTOPIi O TUTIAHOT
crmiBmpami € eeKTHBHUM 3a YMOBHM TMEpPEKOHaHHs, mo IiaHu Ta Hamipu OTT
301raroThCs 3 X UUISIMU Ta HAMPSIMKaMU JisUTbHOCTI.

Jlyia 3a;mydeHHs! mapTHEPiB-1HBECTOPIB rPOMal MOTPIOHO MOKAa3aTH, 110 BOHA
€ 1HBECTHUIIIHHO-TIPUBAOJIMBOIO, a KEPIBHUIITBO T'POMAJM IMPAIIOE BIIKPUTO 1
mpo3opo. Taky iHpopMalliro MOTEHIIHI 1HBECTOPH HAUIEPIIE MOXKYTh OTPUMATH
3 BeO-calTy 00’€HaHOi TpoMaay Ta i KOPHMOPATUBHUX CTOPIHOK Y COLIAIbHUX
Mepexax [241].

OTxe, HaWMOMMpEHIMMMH I1HCTpyMeHTamu KomyHikamii ans OTI sax 3
JEp)KaBHUMHU 1HCTUTYIISIMUA, TaK 1 3 MPEACTAaBHUKAMH HEAEPKABHOTO CEKTOpY,
IPOMaJICbKUMH OpraHi3alisiMi Ta 1HBECTOpaMHU €: TPAAMIIiHI METOAU MacCOBOI
KOMYHIKaIi, ToOTO «mpsiMa» KOMYyHIKallisi, koMmyHikamii depe3 3MI ta uepes
InTepuer-3acoou.

TakuMm 49uHOM, KOHCOJIJOBaHA KOMYHIKAIlis SK TMPOIEC PI3HOCTOPOHHBOTO

CIIUIKYBaHHS B CEpeAWHI CYCHILCTBA 3a JOIMOMOTOI0 PI3HMX KOMYHIKAIlIMHUX
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KaHaJIiB Ta IHCTPYMEHTIB 3 METOI 3MIIHEHHS, OO'€lHaHHS, I1HTerpamii Ta
3TypTyBaHHS CYCIIJIBCTBA 1100 (POPMYBaHHS CHIIBHOTO Y3TOHKEHOTO MiIX0AY 10
BUPIIICHHS CYCNUIbHUX MpoOieMm [242],cTtae MexaHI3MOM peanizallii crpaTerii
pedopmM.

AMOITHI 3aBHaHHS, SKI CTaBIsATh Tepen co00K TpoMaau MOTPEOYIOThH
aMOITHUX pillleHb, peami3alis SKUX MOXJIMBA JIMIIE B KOHCOJIJIOBAaHOMY
CYyCHIJIbCTBI, Ji€¢ 1HTEPECH KOXHOI JIIOAWHU CIIBOAAAal0Th 3 1HTEpecaMu
CYCIIUIBCTBA, @ IHTEPECU CYCHIILCTBA BIATBOPIOIOTH 1HTEPECH KOKHOTO. TUIBKH
CYCHIJILCTBO, KOHCOJIIJIOBAHE HABKOJIO CIUJIBHOI METH, 3MOKE€ BHUKOHATH aMOITHI
1UJT1, TTOKJIa7eH1 B ocHOBY CtTparerii po3BUTKY. AJKe, JHUIIE caMe TaK, «pa3oM JI0
nepeMor», HaBiThb «MaTeplajbHO O1HI» CYCHUIbCTBA, ajle SKI KOHCOJIJOBaHI B
CBOEMY IIparHeHH1, MOXYTh JOOUTHCS CUHEPTIi B CYCIUJIBHOMY PO3BHUTKY.

KoHconigoBana KoMyHiKallis JT03BOJHMTh peani3yBaTH HACTYIHY Te3y — Bif
KOKHOTO 32 MOKJIMBOCTSAMH — TOOTO, KO>KeH Oyje 3anydeHuil 10 (HopMyBaHHs
CIIUIBHOTO PIIIEHHS HA CBOEMY PiBHI, HE 3aJI€)KHO B1Jl CBOiX KOMIIETEHIIIH, a JIUIIIe
3a paxyHOK KOMIETEHTHOCTEH, SSIKUMU BoJomdi€. ToOTO, 3HAHHS KOXHOTO CTaHYThb
PYUIIHHOIO CHJIOIO BCHOT'O CYCITUIBCTBA.

Cuna CycmiibcTBa B MOTO YCHINTHOCTI. Y CIIMIHICTh HE JOCSTAETHCS YUCIIOM,
a TUTBKM CIUJIBHOIO TPAICI0 B KOHCOJIJIOBAHOMY CYCIJIBCTBI BiJl TPOCTOTO [0
CKJIaJIHOT0, TOOTO BiJl 00’ €IHAHHS JIIO/ICH, TpOMaJl, PErioHIB /10 00’ €THaHOI KpaiHU
— TPOMAJSHCHKOTO CYCIIIbCTBA. L[ mparsg movYnHAEThCSl 3 HAMMCAHHS TEPIIOTO
MIHIMAJBLHOT'O MPOEKTY, SIKKM MpUHEece He JoTalliiHI KOImTH (cyocuaii, CyOBeHIIIl 1
T. J.), @ JIO3BOJIUTh KOHCOJIJIOBAHUMU 3YCWIJIIMH CTBOPUTH TEPEKOHAHHS, IO
rpomi MoKHa 3apobnsatu 1 Oyt ycmimHuM. OTXe, YCHIIIHE CYCHIIbCTBO
bopMy€eThCS Yepe3 MO3UTUBHUMN JTOCBI] TPOMAI.

VYcnimHa rpomMasa — 1€ «TOYKa POCTy», sika (OpMy€ MO3UTUBHHMM 1MiJIK
cTparerii pegopM, MOXKIHBOCTI ii KOHKPETHOI peaiizailli, epeKTUBHY MyOIiuHy
BJIaJy Ta CyCHUIBCTBO B IJIOMYy. B KOXXHOMY MaJICHBKOMY YCIIiXy TpOMajn

3aKjajJieHa 3arajbHa TIepeMora Jep’kaBH. Y CHINIHICTh  KOHCOJIJIOBAHOTO
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CYCHIJIbCTBA — I1€ CaM€ TOM «JI0013M», SIKOTO TaK Opakye JepikaBl JUisl BUSHAHHSA 1
MIPOMOIIii B CBITI Ta TOBEPHEHHS BTPAYCHUX TEPUTOPIM.
4. CTuab JiIBHOCTI OPraHiB my0JIi4HOI BJIaM B yMOBax
iHdopmaniiiHoi BiiiHI

Po3Butok riobanbHol Mepexi [HTepHET 103BONIMB chopMyBaTH crielU(PiuHy
B3a€MOJII0 MDXK JIFOJbMH, KOJHM MeEpeka IMOYHHA€E BiAIrpaBaTH HE JHUIIE POJIb
TEXHIYHOTO TIOCEPEAHUKA, a POOUTh MOXJIMUBUM (PaKT COI[IaJIbHOTO BIUIUBY
[atepHeT-pecypcy. Y  KOMyHIKalIHOMY CEpEJOBHILI CBITOBOI MaByTHHU
dbopMyIOThCS 1 AlIOTH MpaBWja, BIAMIHHI Bl TUX, IO CYNPOBOKYIOTh peajbHe
*uTTs. [lo cyTi, BUHMKae HOBa BIpTyalibHa PEAIbHICTh (BIPTyaJbHUM MPOCTIP —
BIpTyajbHa CIJILHOTA).

BipTyanbHa peanbHICTh 3MIHIOE TPAAUIINAHI YSBIEHHS MPO MPOCTIp 1 4ac
1CHYBaHHSI, 1110 TO3BOJISIE JIFOAMHI OyTH MPUCYTHBOIO BIPTYaJIbHO Y OYy/Ib SIK1i TOYIII
MpPOCTOPY, HE 3aJeKHO Bim Mics (PI3UYHOrO 3HAXO/KEHHs. BipTyanbHa
peaNIbHICTh CTUPAE KOPJOHU MIXK Jep’KaBaMHU, 3MIHIOE BIJCTaH1 1 BIAMIHHOCTI M1k
JIOJIbMU BUIO3MIHIOIOUH CTEPEOTHIH iX CBITOCHPHUHSATTS Ta CIOCIO MOBEMIHKH 1
KUTTS, TOOTO CTBOPIOIOTHCS YMOBHU 711 (DOpMYBaHHSI BIPTyaJbHUX CHUIBHOT 31
cneruiyHuMu popMaMH KyJIbTYPH, SKI BUHHKAIOTH 1 (DYHKIIOHYIOTh 3 METOIO
BUPIIIEHHSI CBOIX MpOQeCiiHUX 1 MOJMITUYHUX 3aBIaHb (€-ypsayBaHHs). Takum
YUHOM, IHTEPHET-KYJIbTYpa, SIK BIPTyaJbHUN MPOCTIp CBITY, AUIUTHCS Ha Oe3miy
pI3HHX BIPTYyaJIbHUX CHUIBHOT — CTPYKTYp, IO peaji3yloTh cede B MpOCTOpi
rJ100aapHOT MEepexKi (Xakepu Ta iH.).

BpaxoBytoun, 10 OCHOBHMMH BJIACTUBOCTSIMHU BIPTyaJIbHOTO MPOCTOPY €
«MIHJIMBICTh, CHUMYJISILIMHICTb, 3HEOCOOJEHICTh, TOBEPXOBICTh  JIOJCHKHX
KOHTAaKTIB, NPHUHIMIOBA BIJKPUTICTh, AHTUIEPAPXIYHICTh, JELIEHTPOBAHICTbD,
MOOUTBHICTBY [243], 110 AO3BOJIMIIO BIPTyaJIbHUM CIIJTFHOTAM CTaTH HAJ3BUYANHO
MOMYJIIPHUM SIBUIIEM Yy Oi3HECI, yIpaBiiHHI, MOJITUI 3 METOK 3aJ0BOJICHHS
CBOiX BJIACHUX IOTPeO, B pe3ysibTaTi YOTO BIPTyaibHl CHUIBHOTH CTaJld BUIIOM

npodeciitHoi MisUTBHOCTI.
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Po3BUTOK MyOJiYHOTO YIpaBIiHHS, SIK CBOI'O POAY BIPTYaJIbHOI CHIJBLHOTH,
TaKOXX CTHUKA€THCSI 13 COIIaJIbHO-OPIEHTOBAHUMHU pPHU3MKAMHM IIpU OpraHizalii
KUTTEBOTO IUKIY CBO€l MisuibHOCTI. ToOTO, B mpoIieci opraHizaiii >KHUTTEBOTO
UKy BIPTyaJdbHO! CHIIBHOTH TMYOJIYHOTO YOPaBIIHHS MOXEMO BUJIUIATH
HACTYIIHI COLI1aJIbHO-OPIEHTOBAaH1 pU3UKH [244]:

- II0sIBa HETaTMBHO HAJIAIITOBAHOI ayAUTOPI,

- MOSIBa YYaCHUKIB-IIPOBOKATOPIB (TPOIi);

- nosia ¢uieiimMepiB (KOHPIIKT ocoOucTuit);

- 3HDKEHHS SKOCT1 1HQOpMaIlIifHOTO HAlTOBHEHHS (HEJOTPUMAHHS €TUKETY);

- K10epOymiHr (mepeciiyBaHHs 0ci0 3 BUKOpUCTaHHAM [HTEpHeTY);

- IOTIPIIEHHS JOCTOBIPHOCTI 1H(OPMaLIHHOTO HAOBHEHHS ((Peik);

- aHTU3aKOHH1 MaTepiaiu Ta JISIbHICTh CIIJIBHOTH;

- IpaBoBa BepuQiKallis;

- [JIariar;

- HeTaTHBHA PEKJIaMa,

- (pirTuHT;

- BTpaTa KOHTPOJIIO HaJl CIiJIHHOTOIO;

- (hopmyBaHHs Jiepa CHITLHOTH.

HasBHICTB cOIl1aTbHO-OPIEHTOBAHUX PU3HMKIB KUTTEBOTO IUKIY BIPTyaJIbHOI
CIIUIBHOTU Yy cdepl NyOJIYHOro YHOpaBIiHHA JO3BOJISIE 3HAYHO MMIJABUIIUATH
MOXKJIMBICTh MPOTHU/IT OpraHaM JAep>KaBHOI BIaJAu 3a0€3IICUUTH BIATIOBIIHICTh MIXK
peaIbHUM CTUJIEM JISTIBHOCTI OpraHiB MyOJI1YHOI BAaJMu Ta CTHIEM, C(POPMOBAHUM
y BIPTYaJbHOMY CEpPEJOBHIII B YMOBaX BeJeHHs iH()opMaliiHOT BIHHU.

Cepen cemu BuuiB iH(pOpMaIliifHOi BiiHU [245], Ha HaII MOTJISAN, HANOLIBII
BRXJIMBHM BHJIOM Ha Cy4yaCHOMY €Tali € KOMAaHJIHO-YIpaBliHChbKa. AJDKe, TYT
yCHiX TMpoBeAeHHS 1H(MOpPMAIlIHHUX oOmepaiidi He Mae TpSIMOro 3B s3Ky 13
CITIBBIJTHOIIIEHHSM BIHCHKOBHX ITOTEHINamB cTopiH (Kpum).

[Ipnu 1upoMmy, 3a3BHUYail, 3aCTOCOBYIOTH II'ITh OCHOBHUX  TIPaBHI
iH(dopmarliiinoi Bivinu [246]:

- CIIPOILIEHHSI;
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- MepeOUIbIICHHS Ta IEPEKPYUEHHS,

- OpKeCcTpyBaHHS a00 3aMOBUYBaHHS;

- IepeTNBaHHS;

- CHJIBHOCTI Ta 3apaKCHHS.

L{i npaBuna Oyyiy MOBHICTIO MIATBEpIKeHI arpecieto Pocii mpotu Ykpainu.
3po3ymiJio, mo came xif iHdopmariiitnoi 6opoTeou Mik Pociero Ta YkpaiHoro cTaB
TUM YMHHHUKOM, 1[0 Ma€ BILIUB Ha camy BIHHY, ii MOYaTOK, XiJ 1 pe3ybTarT.

BuzHauanpbHUMHU ~ YMHHUKAMU TPU  PO3pOOIll  aJITOPUTMY  BEJICHHS
iH(opMalliitHOT BIiHU CTalOTh HE TUIBKHU 1HAUBIAYaJIbHI OCOOJMBOCTI JIFOJWHHU Ta
coliyMmy, aje i iHpopMaliiHO-TEXHIYHA IHPPACTPYKTYpa AP KaB-CyIPOTUBHUKIB,
IO JJa€ 3MOTYy BecTH 1H(popMaliliHy BiiHYy Ha SKICHO HOBOMY piBHi. OCHOBHMMHU
3aBJIaHHSIMU BeJICHHS 1HQopMaIliiiHoi BiitHU € [247]:

1) 3miiiCHEHHS IECTPYKTUBHOTO 1/IE0JIOT1YHOTO BILIUBY;

2) ctBopeHHs1 atMmoc(epu O€3MyXOBHOCTI, HETaTHBHOTO CTaBJICHHS JIO
KyJbTYypU Ta JIUCKpeAuTalliss (hakTiB 1CTOPUYHOI, HAI[IOHAJIBHOI CamMOOYyTHOCTI
HapoJly MPOTHUBHUKA YW BOPOTa;

3) MaHIyJIIOBaHHS TPOMAJICHKOIO TYMKOIO 3 METOIO CTBOPEHHS MOJITHYHOTO
HaIPY>KEHHS Ta CTaHy OJM3BKOTO J0 XaoCy;

4) popMyBaHHS HETATUBHOTO IMIJIXKY JIEp>KaBU Ha M KHAPOHIN apeHi;

5) necrabumizais MOJITUYHUX BIIHOCHMH MDK HapTisiMH, 00'€IHAHHSIMU Ta
pyXaMu 3 METOI0 PO3MaJICHHsI KOH(MIIIKTIB, CTUMYJIIOBAHHS HEJOBIPH, 3arOCTPEHHS
BOpOXKHEY1, 00pOTHOM 3a BIIay;

6) 3HUWXKEHHSI piBHSA 1HGOpMaLIMHOro 3a0e3MedeHHs] OpraHiB BJIAJM Ta
YOpaBIIHHS, IHCIIIPAIis TOMIJIKOBUX YIIPABIIHCHKHUX PIIICHb;

7) NPOBOKYBaHHS  COIL[aJIbHUX, TMOJITUYHUX, HaAIIOHAIBHO-CTHIYHUX 1
PENITIMHUX 31TKHEHb;

8) CTBOPEHHSI UM MTOCWJICHHSI OTIO3UIIIHUX yTPYTOBaHb UM PYXIiB;

9) 3MiHA CHCTeMH IIHHOCTEH, SKI BHU3HAYaIOTh CIIOCIO >KUTTS 1 CBITOTJIST

JIIOJICH;
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10) bopMmyBaHHS TepeayMOB /10 €KOHOMIYHOI, JyXOBHOI 4YHM BiHCHKOBOIT
Mopa3Ku, BTpaTH BOJI1 sl O0POTHOU Ta IEPEMOTH;

11) migpuB MOpaJbHOTO JyXy HAceNeHHS 1, SK HACIIOK, 3HUKCHHS
000pOHO3/IaTHOCTI Ta 0OHOBOTO MOTEHITIATY.

CaMme BUpIIICHHSA LUX 3aBJaHb CPOpMYBaJIO BUJ 1H(POPMAIIITHOTO BILIUBY,
AKUl Oe3NocepeHh0 BIUIMBAB HA MPOLECH MPUUHATTA 1 BUKOHAHHS PIllEHb.
IaTeHcuBHICTh 1HQOpPMAIITHOTO BIUIMBY 4YacTO HE 3aJUIIA€ CYCIUIbCTBY
MO>KJIMBOCTI BUMTH 3 3aIIPOIIOHOBAHUX HOMY CIIeHap1iB MOBEAIHKH.

TakuMm yrHOM, 1H(GOpPMAIlIKiHI BIHHU € KOMIIOHEHTaMH Ta CYNPOBOJAOM OLIbIII
3arajbHUX MPOLECIB, /1€ APEHOI0 € BeCh 1H(hOpMaIliiHui pocTip. B Takux ymoBax,
(GakTUYHO, OKpEeMa BipTyalibHa CIHIJIbHOTA, MAHIMYJIOIOYU TPOMAJICHKOIO TyMKOIO
yepe3 HaB’sI3yBaHHS aJITOPUTMY IOBEJIHKH, IEPETBOPIOE JEPHKABY 1 CYCIIIBCTBO
Ha 00’ €KT CyCHJIbHUX BITHOCHH.

OTxe, 3aBAaHHs AISUIBHOCTI Ccy0’€KTy 1H(GOPMAaLIHHOTO MPOCTOPY B YMOBax
iHopMalliitHOT BIMHM MO BIJHOIIEHHIO 10 CHUCTeMH IyOJaiyHOI Biagu OyJe
HaIpaBJieHE Ha CTBOPEHHsI BIPTYaJbHOI CHUIBHOTH, OCHOBHUM 3aBJaHHSIM SIKOI €
dbopMyBaHHS B CYCHUIBCTBI CTIMKOIO MEepeKOHaHHs (CBITOTJISAY), IO JISUTHHICTD
OprafiB IyOJIIYHOI BJaAM 3IIMCHIOETHCS BIAMOBITHO 1O (HAHMOMHO20 CHMIUIIO
JisnbHocmi OpTaHiB MyOJIIYHOI BIAIU— CHUMYJSAII, IO BHUCTYNA€ OCHOBOIO
JUSTBHOCTI 1 BUSIBJIAETbCA OLIBII peajbHOIO, HIK cama peajbHICTh, OCKILIBKH
BIpTyajbHa MOJENIb HE CHIBBIJHOCHUTHCSA 3 PEATbHUMHU CyO’€KTaMM, SKHX BOHA
MIOBHHHA PETPE3CHTYBATH.

VY miacyMKy 3a3Ha4MMoO, II0 B €MOXYy TIJ00albHUX BHUKIWKIB B paMKax
MEpEXEBOT0 CyCHiIbcTBAa (opMyeThcsi HOBa (opMa B3a€EMOBITHOCHH MIXK
CYCHUJILCTBOM 1 JEpKaBoio, (OPMYIOTBCSI MEPEKEBI BIJHOCMHU Ta MEPEXKEBI
CTPYKTYpU CYCHUIbCTBA. PO3BUTOK KOMYHIKQTUBHOI CKJIAJ0OBOI MEPEXKEBOrO
CYCIUJICTBA CYTTEBO BIUIMHYB Ha TOSBY albTEpPHATUBHUX (OPM MacoBOi
KOMYHIKallii (CoLliaJIbHUX MEPEeXK), Kl COPHUSUIM aKTUBHOMY PO3BUTKY MyOIIYHHX
KOMYHIKaIliil BIpTyaJlbHUX [HTEPHET-CHUILHOT, MPU CTBOPEHHI SKUX OCHOBOIO

BUCTYIIA€ MEpPEXEeBa KOMYHIKallisl, [0 HOCUTh MAacOBOKOMYHIKAI[IMHUN XapakTep
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cruikyBaHHa. OTxe, (OpPMYEThCS MacoBa MepekeBa KOMYHIKAIllS, sIKa CTae
HaWMOTYXHIIIKUM 3aco00M  iH(oOpMamiliHOTO BIUIMBY Ta YIPaBIIHHSA Y
BIPTYaJIbHOMY MPOCTOPi 1H(HOPMALIIHHOTO CYyCHUIBCTBA Ha PIBHI OKPEMHUX JIEPIKaB,
COIIAJILHUX T'PYII Ta CITUIBHOT.

BianmoBigHo, B ymMOBax rio0anbHOro iHGOPMALIHHOTO CYCHUIBCTBA CHUCTEMI
nyOJIIYHOTO YNpaBIiHHSA HEOOXITHO BUPIIIUTH 3aBJAHHS OCBOEHHS MPUHLIUIIOBO
HOBOT'O TIPOCTOPY, 3MIHHUTU CTWJIb JISUIBHOCTI OpraHiB IyOiyHOI Biagud 13
3aMKHEHOi, 0OOMEXEeHOI TEepUTOpPii CepeqoBHINA MXHUTTS 1 ASUIBHOCTI Ha CBIT i3
rI100aJILHUMH, COIlAJILBHUMH, €KOHOMIYHHMH, iHpopMaritHUMH,

KOMYHIKAIITHUMH 1 KYJIbTYPHUMH 3B’ SI3KaMHU.
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SECTION 9.
LABOR LAW, SOCIAL SECURITY LAW

9.1 The standards of working time in Ukraine and the European Union: a

comparative legal analysis

Ukraine in the context of the development of the legal sphere of its time, we
can say, was a shining example for other states, in particular at the beginning of the
XVII century, when Philip Orlyk created the first Constitution in the world.
However, today the national legislation needs significant optimization, including
by borrowing the positive experience of other countries. Carrying out a
comparative legal analysis of the standards of working time available in Ukraine
with the standards of European countries will help to identify the advantages and
disadvantages of national legislation in this particular aspect.

The importance of the researched topic is relevant not only because of the
need to improve the national labor legislation on working time, but also in view of
the chosen vector of development of Ukraine in the direction of association with
the countries of the European Union. Without diminishing the importance of the
current work on the research issue, it should be noted that now a qualitative
comparison of the legal regulation of working time in some European countries
with a similar category in Ukraine, especially in time, because Ukraine is closer to
joining the European Union.

As LKiselyov rightly points out, one of the main tasks of comparative legal
research is to compare the development of national labor law with world trends and
on this basis to determine the extent to which the national labor law system is
synchronized with these trends, whether it is ahead of world development, whether
moving in another, opposite direction [148, p. 2]. The importance of comparative
legal analysis 1s emphasized by A.Matsko, according to whom the modern world
and its development cannot be imagined without knowledge of geography,

ethnography and legal systems of different countries. Everyone who deals with the
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problems of law, no doubt, is interested in what is the difference between the legal
system of a state and the country or region where he lives. This is important at the
present stage, in the period of development of international relations, when
communication between peoples, enterprises and organizations, legal entities and
individuals expands on the basis of deepening economic and cultural ties between
different countries [149, p. 3]. We fully support this reasoning, because the
comparative method together with the method of historical research is one of the
most effective ways of knowing reality. By comparing Ukrainian labor legislation
with the labor legislation of other European countries, we can conclude how ready
Ukraine is for European development realities.

In order to effectively achieve the goal and determine the state of legal
regulation of working time in European countries, it is necessary to make a certain
territorial and cultural division of the European continent into separate groups,
which will facilitate a more objective and convenient comparison. Yes, we believe
that the following groups of countries should be singled out:

(1) Eastern and Central European countries;

(2) The Scandinavian countries;

(3) Western European countries.

The first group of countries to compare their labor legislation on working time
regulation with Ukrainian legislation will be the countries of Eastern and Central
Europe.

S.Gryshyn considered in general the labor legislation of Central and Eastern
Europe, notes that changes in labor law of these countries were quite natural, they
were the result of changes in social order, economic and political transformations,
the movement to a market economy, the formation of civil society, a pluralistic
parliamentary democracy of the Western type. Under the influence of these
circumstances, significant changes were made to labor legislation, excluding
concepts, positions, and constructions that reflected the ideology and practice of
the socialist social order. Numerous amendments and additions were made to the

legislation; began the active reception of many norms, regulations, and sometimes
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entire legislative institutions [150, p. 125]. The author quite aptly characterizes the
post-socialist period of development of labor legislation in Central and Eastern
Europe, which after leaving the communist "commonwealth" with the USSR chose
a diametrically opposite vector of development, focused on the capitalist ideals of
Western Europe and the United States. In our opinion, after going through a
difficult path of transformation, these countries still managed to radically change
their sphere of labor relations and adjust to Western ideals.

In the context of this study, it is advisable to pay attention first of all to the
countries that are our closest European neighbors, in particular to Poland. Thus,
A.Andrushko conducted a comparative analysis of labor legislation of Ukraine and
Poland, notes that such a comparison is quite effective for a number of reasons:

— first, Poland is one of the first countries in Eastern Europe to abandon
the socialist system and declarative-communist principles of law;

— secondly, a clear focus on market relations has become a powerful
impetus for the formation of European labor law in this country;

— thirdly, both the historical connection and modern partnerships
encourage the study of Polish legislation in order to analyze and compare,
determine the specifics of its relationship with the domestic labor system [151, p.
191].

In our opinion, the Polish path of pro-European development is very
revealing, so it will be important to compare the current state of legal regulation of
working time in Ukraine and Poland. Applying Poland's experience in adapting its
labor law to regulate working time to European Union law can help Ukraine
identify concrete advantages and at the same time trace the shortcomings faced by
a neighboring country in order to avoid them.

The Labor Code of the Polish People's Republic was adopted in 1974. In Art
100 of this document is stated that the employee is obliged to use working time
with the greatest efficiency, to show persistence in obtaining the maximum effect
from work and the appropriate initiative. It is here that the organizational function

of labor law clearly emerges [154, p. 227]. It should be noted that at that time
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Poland was a socialist country, and therefore, at that time there was no talk of
applying Western labor law standards in this country. This norm clearly reflects the
socialist ideology aimed at involving the entire working population in productive
work for the benefit of the people and the country.

The Labor Code (LC) of Poland, adopted in 1974, is still in force, although it
has undergone numerous revisions. In particular, until 2013, this normative legal
act provided for an 8-hour working day, but on August 23, 2013, changes were
made, according to which the 8-hour working day was abolished due to
innovations in the field of labor relations, employers are allowed to choose a
flexible work schedule. The calculation of overtime work on an annual basis was
established [153, p. 260].

In our opinion, such a rule to some extent limits the labor rights of the
employee and gives more opportunities to the employer to use the labor potential
of the employee. This is clearly not beneficial for the latter, because, for example,
he can do the work that the employer gave for 12 months, for 8§ months. In this
case, the employee can be free from work for 4 months and receive only the
minimum wage.

P. 2 Act 129 of the Labor Code of Poland stipulates that the weekly working
hours, including overtime, should not exceed an average of 48 hours in the relevant
annual period, however, this rule does not apply to employees who manage on
behalf of the employer [153]. For example, in paragraph 1 of Art 65 of the Labor
Code of Ukraine states that overtime work should not exceed 4 hours for each
employee for two days in a row and 120 hours for a year. Comparing these articles,
we can say that the rules for the establishment of overtime, or overtime, work in
Polish labor law are more loyal to workers. Also, the Ukrainian labor law does not
define the aspect of overtime work for employees who manage on behalf of the
employer.

As you can see, in the labor legislation of Poland in the regulation of working
time there are some differences in the rationing of working time and some of its

types, in particular, abolished the fixed 8-hour working day and established a
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flexible work schedule, while regulating more loyal overtime total amount of 48
hours, except for employees who manage the enterprise, institution, organization
on behalf of the employer.

The experience of Hungary also seems interesting. This country was once part
of the camp of socialist states, but later chose the path of democratic development
and joined the European legal standards. In 1992, Hungary adopted the Labor
Code, which attempted to synthesize the existing standards of labor legislation
with pro-European values in the field of labor relations [150, p. 126]. This was a
well-considered step, as it would not be rational to make radical changes in labor
law, focusing only on European legal norms and eradicating all socialist ones,
given the need for a gradual transition to better adapt the legislation. Sharper steps
could set unrealistic tasks for the subjects of labor law, including the state, and
delay the process of Europeanization for a longer period.

According to E.Frenkel, the Hungarian Labor Code is a European type of
labor law, which is characterized by the simultaneous recognition of the essential
role of capital, private property, the prerogative of entrepreneurs and labor, trade
unions, labor collectives, the establishment of numerous restrictions on economic
power [153, p. 405].

Regarding the rationing of working time in Hungary, it is defined in Art 92 of
the Labor Code, paragraph 1 of which provides that the total working time is 8
hours per day (total time of daily work), and paragraph 2 of the same article states
that the total time of daily work - by agreement of the parties - may be increased to
12 hours per day, if the employee performs work in standby mode [8]. If the 8-hour
working day is quite common for most European countries, including Ukraine, the
possibility of raising the working hours by agreement of the parties to 12 hours is
something specific. Given that the establishment of a 12-hour working day is
possible only if the employee works in standby mode (we understand this as work
that is not temporary at the call of the employer), we can state that a specific type

of work is accompanied by special working hours.
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Note, that in paragraph 4 of Art 92 of the Labor Code of Hungary provides for
the agreement of the parties to establish less daily working hours, but on the terms
of general employment, and paragraph 5 of Art 92 defines the possibility of part-
time employment [155]. The possibility of using part-time work is also provided
by the Labor Code of Ukraine, in particular Art 56, but shorter working hours than
those provided by the labor legislation of Hungary are a certain innovation. In our
opinion, the establishment of such working hours, although by agreement of the
parties, is still the prerogative of the employer, because employment or transfer of
an employee actually part-time, even in general employment, is evidence of the
employer's loyalty to the employee and can be seen as positive moment. Thus, in
general, it can be noted that the rationing of working time in Hungary meets the
generally accepted norms in Ukraine. The only specific points are the possibility of
establishing a 12-hour working day by agreement of the parties and the possibility
of reduced working hours on the terms of general employment, which in general
has the right to exist.

Summarizing the experience of legal regulation of working time in Central
and Eastern Europe in comparison with the regulation of this issue in Ukraine, |
would like to highlight the positive points in foreign legislation, in particular:

— clear limitation of overtime work (Polish experience);

- the possibility of establishing by agreement of the parties a shorter
duration of daily working hours, but on the terms of general employment (the
experience of Hungary).

The negative aspects are:

- gradual eradication of the traditional consolidation of the 8-hour
working day and its replacement by flexible work schedules or other working
hours convenient for the employer;

— the possibility of setting (for example, Hungary) with the consent of
the parties a 12-hour working day, which, in fact, may be imposed on the employee

by the employer.
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The next stage of our study will be a review of the legal regulation of working
time in the Scandinavian countries in northern Europe and characterized by a high
level of labor law.

As early as June 22, 1935, the International Labor Organization adopted
Convention Ne 47 ”On the Reduction of Working Time to 40 Hours a Week[156],
which was ratified by Ukraine (then the Ukrainian SSR) on June 9, 1956. For
comparison: this international legal act was ratified by the Scandinavian countries
much later: Norway (March 13, 1979), Sweden (August 11, 1982) and Finland
(November 23, 1989). This fact testifies to a certain compliance of the Ukrainian
labor legislation on working hours with the legislation of the Scandinavian
countries. It should be noted that Ukraine was the first to ratify the Convention,
which in a comparative aspect can be interpreted as a positive moment rather than
an advantage.

To begin with, consider Sweden, where the main legal act on the basis of
which working hours are regulated is the Working Hours Act. Yes, Art 5 stipulates
that normal working hours may not exceed 40 hours for a week. Where, necessary
due to the nature of the work or the working conditions in general, the working
time may be on average 40 hours per week for no more than 4 weeks [157]. Thus,
the weekly working time is set at 40 hours, but there is also the possibility of
establishing more flexible working hours. It is the latter aspect that testifies to the
progressiveness of Swedish labor law in terms of working time regulation.

According to Art 6 of the said Law provides for the option of increasing
working hours to 48 hours if, due to the nature of the activity, the employee is
required by the employer at the place of work to work as a matter of urgency, but
this applies only to one employee during a period of 4 weeks or 50 hours per
calendar month. We believe that this rule is positive for the employer, but may not
be entirely beneficial for the employee. An important point is that there is a limit
on the number of employees who can work in an emergency.

As 1.Kiselyov notes, in the vast majority of European countries working hours

are regulated on the basis of laws and collective agreements. In Sweden in
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particular, according to collective agreements, working hours range from 35 to 40
hours per week [148, p. 197]. As we can see, in the field of labor relations, in
addition to laws, the duration of working hours can be affected by a collective
agreement. The positive thing for employees is that the range of working hours
varies within or lowers than defined by law.

Swedish labor law contains rules that prevent discrimination against
employees by the employer, in particular Art 4 of the Law "On Employment"
emphasizes that the employer cannot influence an employee who works part-time
or a fixed-term employee by manipulating wages or other working conditions
[158]. This rule can be described as quite rational, as it obliges the employer to be
impartial to all employees, regardless of the working conditions under which they
work, including regardless of the length of working hours.

Thus, the legal regulation of working time in Swedish labor law is
characterized by the presence of rules that, on the one hand, are aimed at the
benefit of the employee, and on the other - do not limit the economic power of the
employer. Particular attention is paid to the rules on the possibility of using an
unstable working day, but within 40 working hours per week, as well as on the
responsibility of the employer in case of discrimination against employees with
non-standard working hours.

The main legal act governing the regulation of working time in Norway is the
Law on Working Time and Occupational Safety. P. 1 Act 10-4 of this normative
legal act determines the normal duration of working hours, which should not
exceed 9 hours during the day and 40 hours within a week [159]. As we can see,
the length of the working day in Norway differs not only from Ukrainian
standards, but also from other countries that we have previously considered,
because the standard length of the working day is usually 8 hours. On the other
hand, the weekly duration is usually within 40 hours, which gives grounds to
conclude that a 9-hour working day can be used for a reduced working week (less

than 5 days) or for a working week without a clearly defined working day.

120



In paragraph 2 of Art 10-4 of the Norwegian Law on Working Time and
Occupational Safety states that for work that is completely or largely passive in
nature, working time is extended to half of the passive periods, but not more than 2
hours within 24 hours and 10 hours for seven days. Normal working hours should
not exceed 48 hours for seven days [160]. In our opinion, the considered norm of
the Law not only defines this type of work as passive, with its rationing according
to the nature of such activity, but also draws attention to the fact that the maximum
length of a working week in Norway should not exceed 48 hours -day working
week, and not as is customary in the field of labor of other countries in a period of
5 or 6 days.

As noted by A.Matsko, the normal length of the working day and working
week is included in the minimum list of information specified in the employment
contract [149, p. 95], which, in our opinion, is not unreasonable, given the
importance for both the employee and the employer of clearly defined limits to the
length of the working day and week.

It is also necessary to consider Art 10-3 of the Norwegian Law on Working
Time and Occupational Safety, which emphasizes that if employees work at
different times of the day, a work plan must be prepared showing the weeks, days
and hours of work of each employee. As far as we understand, this rule applies
only to enterprises, institutions and organizations that work more than one shift. In
such circumstances, there is a need to create a schedule of changes and the working
time of employees of each shift. We believe that such a rule is necessary, although
it borders on the scope of local regulations, which determine the internal labor
regulations.

Unlike other countries, Denmark does not have a legal provision on what
constitutes normal working time and is therefore determined by collective
agreements. Usually the duration of the working week is fixed within 37 hours.
Maximum working hours —48 hours, including overtime hours, are calculated for a
period of 4 months [161]. Of course, the lack of statutory working hours can create

certain conflicts. However, due to the regulation of working time on the basis of
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collective agreements, its duration is shorter than in Ukraine and other
Scandinavian countries, to which Denmark belongs.

It should be noted that some collective agreements contain rules on the
duration of working hours and the normal number of working hours 37-37 per
week. If such transactions are not applied in the field of employment, the parties
are generally free to determine the working hours under the agreement. In practice,
most employers adhere to the rules of collective agreements [162]. As noted by
V.Orobets and D.Yakovlev, the duration of overtime work in Denmark is not
legally limited [163, p. 147]. In our opinion, this can be considered a shortcoming
in the regulation of labor legislation in this country, because in the vast majority of
cases, overtime work is not the will of the employee, but is the desire of the
employer. Unrestricted overtime actually allows the latter to oblige workers to
extra work, even sometimes without the latter's desire, on the other hand, it
expands the possibilities of additional earnings for workers, without limiting the
limits of processing. Confirmation of our position is that the payment for overtime
work in Denmark is fixed at 150-200% of the payment for regular work. Some
collective agreements allow employees to choose between receiving compensation
and time off. The definition of overtime depends on what is stated in the collective
agreement. Some contracts stipulate that only a limited number of hours worked in
excess of the normal working week can be considered overtime, while others
provide that overtime includes all hours worked in excess of the normal working
day. Work on holidays entitles the employee to a bonus of 100% [164].

In our view, despite the uncertainty in Danish labor law about the length of
overtime, collective agreements regulate the issue at the appropriate level. This is
confirmed by the analysis of most sources of labor law in this country. In practice,
this is reflected in the fact that the remuneration for overtime work is decent, and
therefore employees are more willing to do it than refuse it.

Thus, based on the generalization of the provisions of the legislation of the

Scandinavian countries on the regulation of working time, it is possible to
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determine the positive and negative aspects of the legislation of these countries
against the background of Ukrainian legislation.

The positive points are:

— expanding the boundaries of contractual regulation of working hours
in the direction of reducing it on the basis of collective agreements (in particular, in
Sweden, Denmark);

— further expansion of anti-discrimination norms in the field of working
time;

— taking into account by labor legislation the duration of working time
on works of a passive nature (Norwegian experience).

The negative aspects are:

— consolidation, contrary to the global trend to reduce the total working
hours, individual cases of increasing working hours to 48 hours due to the need for
the employee to be at the disposal of the employer at the place of work for
employment in an emergency;

— consolidation, while maintaining the general guarantees of working
hours during the week, the possibility of establishing longer working days on
certain days of the week (for example, a 9-hour working day with additional days
off per week in Norway).

We will start the study of Western European countries on the regulation of
working time by their labor laws in France. Thus, O.Panasyuk, when considering
the labor legislation of France, in particular the local level of legal regulation,
noted that in this state at the local level established the basic rights and
responsibilities of the parties, also identified issues such as working hours and
leisure time, incentives and responsibilities employees for failure to perform their
duties [164, p. 101]. From the scientist's point of view, we can note that a clear
working time in France is set at the local level, that is when signing an
employment contract, approving the rules of internal labor regulations, but the

main limits of working time are still defined at the legislative level.
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According to other scientists, working time in France can be interpreted as
effective working time [165, p. 557]. In particular, scientists mean that in this
country, working time is the time when an employee is busy doing a certain job,
not the time when he is at his workplace.

Thus, the French Law of 28 February 1986 "On flexible working hours",
which is still in force, gives the administration of enterprises the right throughout
the year, depending on the needs of production to change the length of the working
week from 37 to 44 hours, that is essentially introduces summary accounting time
on an annual basis [148, p. 201]. In our opinion, by this Law the legislator actually
prefers in the distribution of working hours of employees to the employer who,
proceeding from features of activity which is carried out by its employees, can
choose the flexible schedule of working hours. In contrast to such an opportunity
provided by the collective agreement, the employee has much less right to make
their own proposals in matters of working time.

In the context of globalization, the tendency to increase the accounting period
of working time is becoming increasingly apparent. In France, instead of paying
for overtime, the practice of granting additional leave is very common. For
employees, this procedure is less attractive than monetary compensation: the funds
received could allow him to survive the downtime. In addition, the employee in
this situation is not legally protected, because in France there is no legislation that
would prohibit the employer to apply a consecutive 44-hour work week, and then
actually not work for a week, thus providing a 39-hour balance until the end of the
year [165, p. 563]. This observation of scientists makes it possible to state with
even greater confidence that the prerogative of the employer is obvious in
determining the duration of working time within a week. We believe that the
reward for overtime work in the form of leave is not always attractive, and
sometimes simply not relevant to the employee. A much better option is a
monetary reward, and the best - the choice between it and vacation.

An even stricter norm of French labor law is the right of the employer to

dismiss an employee if he does not agree to work overtime [165, p. 565]. In our
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opinion, the legislation should define the areas of the economy in which, if
necessary, the employee has no right to refuse to work overtime, but the extension
of this rule to the entire sphere of labor relations can be seen as an encroachment
on human rights and the employee.

Thus, we considered the first of the countries of Western Europe in terms of
regulating its labor law working time. Note that the rules of working time in France
are more stringent than in Ukraine, but provide a wider range of opportunities for
employers.

The next country whose analysis of labor legislation on the regulation and
regulation of working time should be conducted is the Federal Republic of
Germany (Germany), or Germany.

Currently in Germany, the current legal act, on the basis of which the
regulation of working time and its duration is established, is the Law "On Working
Time", adopted on November 23, 1993. According to Art 3 working hours are
considered to be a period lasting from Monday to Friday and not exceeding 8 hours
per day [166]. That is, if we compare the norms of labor law of Germany and
Ukraine in relation to working time, they are identical, with a difference only in
wording.

According to [.Kiselyov, already in 1985 in Germany legalization on call was
legalized and received certain legal regulations. First, it was established that the
agreement of the parties should determine the weekly duration of work on call. In
the absence of such an agreement, the duration of the working week is 10 hours
Secondly, it was determined that an employee is obliged to go to work on call if he
is notified within 4 days. Each time he goes to work, he must be busy for at least 3
hours in a row [148, p. 201]. As we can see, the rules for regulating work on call,
which can be represented by both overtime work and work within the weekly
norm, were introduced quite a long time ago. An important aspect of on-call
regulations is the employer's obligation to warn the employee of the need to go to

work. In our opinion, despite the fact that the employer must notify the employee
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in advance of the work on call, the presence of such rules still increases the burden
on the employee.

According to V.Orobets and D.Yakovlev, Germany is one of the countries
where overtime work, in addition to compensation, can be compensated by
granting leave [163, p. 147]. This trend is quite common, as we could see when
considering the labor laws of other European countries. We believe that it is more
acceptable to allow the employee to choose the option of overtime compensation
(by providing the employer with leave or remuneration), as overtime work is
beyond working hours and should provide the employee with relatively greater
privileges.

Today, variable-length contracts are common in Germany, the task of which
is to adapt the work schedule to the production process, which can change rapidly
depending on many factors. Also widespread are such types of working time as the
transfer of the employee to a monthly or quarterly employment regime, which
allows the employer to minimize the cost of overtime or partial downtime [267, p.
579]. In general, a flexible work schedule is a common trend in the field of labor
relations in many countries. Even more characteristic is the fact that the flexibility
of the work schedule is provided by labor legislation and is familiar to employers,
which is not the case with the Ukrainian sphere of labor relations.

Thus, the analysis of working time regulation in the labor legislation of
Germany gives grounds for the conclusion about the progressive development of
working time regulation. Germany is one of those countries where flexible
working hours are used, and there are options for overtime compensation. This is
how it differs from Ukraine.

Thus, the labor legislation of Western Europe on the legal regulation of
working time compared to the Ukrainian has both positive and negative aspects. In
particular, the positives include:

— expanding the ability to change the length of the working week

depending on the needs of production;
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— stimulating the right of an employee who has worked overtime to
choose the type of compensation for it (German experience);

— dissemination of flexible working hours, taking into account the needs
of the employer and the employee.

To the negative it is advisable to include:

— consolidation in some countries of the possibility of compulsory
granting of additional leave instead of overtime work, which restricts the employee
in choosing the method of compensation (for example, in France);

— enshrining the right of the employer to dismiss an employee if he
refuses to work overtime.

In general, it should be emphasized that the considered European countries
have a diverse experience of legislative regulation of working time, which takes
into account the current trends in this area. The advantages of European countries
are most pronounced in the following: the use of flexible work schedules,
expanding the boundaries of contractual regulation of working time on the basis of
collective agreements, a clear definition of the features of non-standard working
hours and more. Positive experience in regulating working hours in foreign
countries, of course, should be taken into account by Ukraine in the regulation of

labor relations, as well as in the adoption of the new Labor Code of Ukraine.

9.2 Disability determination according to the legislation of ukraine taking into

account the positive experience of foreign countries

The basic Law declares that all people are free and equal in dignity and rights
(article 21)*3. Also important is the norm of the Constitution of Ukraine, which
stipulates that citizens have equal constitutional rights and freedoms and are equal

before the law. There can be no privileges or restrictions based on race, skin color,

33 Constitution of Ukraine: adopted at the fifth session of the Verkhovna Rada of Ukraine on June 28, 1996 //
Vidomosti Verkhovnoi Radi Ukrainy 1996. No. 30. Art. 141.
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political, religious or other beliefs, gender, ethnic or social origin, property status,
place of residence, language or other grounds (article 24).

It is worth noting that the equality of persons with disabilities with other
members of society in some countries is enshrined at the constitutional level. Thus,
in accordance with the German Constitution (article 3), no one should be restricted
because of their shortcomings (physical or mental)**. Similar provisions are
enshrined in the constitutions of Canada (article 15), Switzerland (article 8), and
Armenia (article 14.1). The Portuguese Constitution contains a separate article 71"
persons with disabilities", which regulates their rights. The Spanish Constitution
(article 49) consolidates the duties of public authorities in relation to persons with
disabilities*>.

In modern conditions, disability is a social phenomenon that no society can
avoid. According to UNESCO, in 1977 there were 450 million people with
disabilities on the globe, before 1983 this figure increased to 514 million, and the
number of people with disabilities in the world today has reached 1 billion, i.e.
15% of the population

It is appropriate to emphasize that in recent years, the problem of disability in
Ukraine has become particularly relevant. Thus, in Ukraine there are more than 2.7
million people with disability status, which is 5.2 % of the total population.
According to the Ministry of social policy, Ministry of health and Pension Fund of
Ukraine, the following number of Ukrainians with disabilities is registered at the
beginning of 2019: And group-226, 3 thousand people; group 11-896, 1 thousand
people; group I11-1375, 7 thousand people.

These figures do not fully reflect the real state of affairs, as a great number of
people with significant health problems do not acquire official status as a person

with a disability, due to the fact that for many reasons do not apply to the relevant

34 Basic Law of the Federal Republic of Germany of 23 may 1949 (with changes and additions to 20.10.1997).
URL: http: // www.rfhwb.de/Pravo/Pravo_ru/pravo_rul.htm.

%The Constitution of the Kingdom of Spain of 27 December 1978, URL: http://www.uznal.
org/constitution.php.text=Spain@language=r.
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health care institutions. The fact that in recent years there has been a significant
increase in the number of people with disabilities in our country also increases the
relevance of this topic. First of all, this is due to the overall increase in the number
of people with disabilities in the country, in particular through the military actions
in the East and the change in the attitude of our society to this problem.

The research of certain aspects of the protection of the rights of persons with
disabilities is devoted to the scientific works of scientists V.S. Andreev, N.B.
Bolotin, M.O. Buyanov, V.S. Venediktov, V.M. Guadov, V.V. Zhernakov, T.S.
Garasimov, G.S. Goncharov, M.L. Zakharov, S.I. Kobzev, S.I. Bogdanov, O.E.
Machulskaya, V.V. Moskalenko, P.D. Pilipenko, O.I. Protsevsky, N.M.
Stakhovskaya, N.G. Tuchkov, Ya.M. Vogel, M.J. Flaster, O.M. Yaroshenko, and
others. Despite the existence of certain scientific works, we believe that this
problem is not fully studied and researched, and some problems in this area, in
particular the issues of establishing disability remain unresolved.

Taking into account the above, the purpose of the study is to identify the
theoretical and legal provisions related to the national instruments of the
mechanism for establishing disability and making suggestions for their
improvement. Of course, it is simply impossible to cover the entire range of
problems in the research area within one article, so we will focus only on those that
are extremely acute and really require urgent attention from both the legislator and
the society.

The great English philosopher J. Locke argued that the main task of every
state is to create such living conditions in a country where everyone could freely
enjoy their natural rights, provided that it does not contradict the same rights and
freedoms of another person. If the state power does not fulfill this fundamental
task, i.e. does not protect human rights and freedoms, it has no right to exercise

power on behalf of the people.

%Encyclopedic dictionary of philosophy / L. F. Ilichev, P. N. Fedoseev, S. M. Kovalev, V. G. Panov, and others.
Moscow: Sov. Encyclopedia, 1983. 840 p.
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Undoubtedly, it is impossible not to pay attention to the fact that the
justification of disability as an independent legal basis for social protection by
society took place in the late nineteenth - early twentieth centuries during the rapid
development of industry, a sharp increase in employment. The essence and social
consequences of disability were considered in this period as the inability to work,
and hence to provide for life.

The literature points out that the concept of "disability" is associated with the
concept of "inability to work". According to scientist V. Andreev, disability is a
medical-certified condition in which a person due to a chronic disease or
anatomical defects that cause persistent, despite treatment, dysfunction, is forced to
stop working for a long time or can work with a significant change normal working
conditions?’

Some scholars identify common signs of disability: a) social inadequacy; b) a
physical or mental health disorder that is congenital or results from injury or
illness; c) deprivation of a person as a result of such a disorder of certain skills or
abilities that are usually inherent in the human body; d) the causal link between the
recognition of a person as disabled and the obligation of the state to provide social
protection in relation to it3®.

It is necessary to emphasize the fact that in 1980 the world health
organization adopted the International classification of defects, disability and
inability to work. Thus, the document provides that "Disability is any restriction or
absence (as a result of a defect) of the ability to perform a particular activity in a
way or within such limits as are considered normal for a person".

It is worth noting that disability as a category of inability to work has a legal
definition. Thus, article 1 Of the law of Ukraine "on rehabilitation of disabled
persons in Ukraine" of October 6, 2005 states that disability is a measure of loss of

health due to illness, injury (its consequences) or birth defects, which in interaction

37Andreev V. S. Law of social security in the USSR. Moscow, 1987. 352 p.
38Chichkan M.1. Legal regulation of social protection of disabled people in Ukraine: abstract to the dissertation of
legal sciences candidate : 12.00.05 / M.I. Chichkan; Kharkiv National University of Internal Affairs. H., 2009. 18 p.
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with the environment can lead to restriction of a person's life activity, as a result of
which the state is obliged to create conditions for the exercise of their rights on an
equal basis with other citizens and ensure their social protection®.

According to article 2 of the Law of Ukraine "on the basis of social protection
of persons with disabilities in Ukraine" dated March 21, 1991, No. 875-XII
provides that discrimination on the basis of disability is prohibited by law. It is also
noted that the term "discrimination on the basis of disability" is used in the
meaning given in the Convention on the rights of persons with disabilities and the
Law of Ukraine "on the principles of preventing and countering discrimination in
Ukraine"°,

Some scientists working on this problem, in their research, emphasize that the
legislation of Ukraine does not contain a definition of "discrimination on the basis
of disability", as well as a detailed definition of disability, which makes it difficult
to solve the question of the subject structure of administrative relations regarding
the protection of the rights and freedoms of persons with disabilities, and to bring
the guilty subjects to justice for violations of the rights and freedoms of persons
with disabilities. Yu. Sobol proposes to amend the Law of Ukraine "on the basics
of preventing and countering discrimination in Ukraine" of October 14, 2014, in
particular, to fix the definition of "discrimination on the basis of disability" in
accordance with the definition given in the Convention on the rights of persons
with disabilities*!. This scientific position, in our opinion, deserves support.

It should be noted that in the late nineteenth and early twentieth centuries, the
word "disabled" began to refer to a person who lost his ability to work in
connection with not only military service, but also employment, that is, a person

who needs financial assistance in the form of an additional payment or pension.

390n Rehabilitation of Persons with Disabilities in Ukraine: Law of Ukraine of October 6, 2005 No 2961-1V //
Bulletin of the Verkhovna Rada of Ukraine. 2006. Ne 2. Art. 36.

400n the basis of social protection of persons with disabilities in Ukraine: Law of Ukraine of March 21, 1991 Ne875-
XII // Bulletin of the Verkhovna Rada of the USSR. 1991. Ne21. Article 252.

#Yu. Sobol. Review analysis of certain provisions of anti-discrimination legislation in foreign countries in the
context of violations of the rights of persons with disabilities. URL: https://file:///C:/Users/1/Downloads/apvu_2017.
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It should be recalled that in September 2016, the Verkhovna Rada officially
replaced the word "disabled" with the term "person with a disability." In particular,
on December 19, 2017, the Verkhovna Rada of Ukraine adopted the Law of
Ukraine “On Amendments to Certain Legislative Acts of Ukraine”. Thus, in the
Law of Ukraine “On Ratification of the Convention on the Rights of Persons with
Disabilities” and its Optional Protocol of 12 December 2009 Nel1767-VI, the term
“disabled person” is replaced by the term “person with a disability”. This law is
aimed at bringing the legal norms in the non-discriminatory designation of persons
with disabilities to UN standards. The purpose of this law is to bring national
legislation regulating issues related to persons with disabilities in line with
international standards for the correct and non-discriminatory designation of such
persons as "persons with disabilities", and not "disabled".

According to Article 2 of the Law of Ukraine "On Fundamentals of Social
Protection of Persons with Disabilities in Ukraine" of March 21,1991 a person with
a disability is a person with a persistent dysfunction of the body, which in
interaction with the environment may lead to limitation of his life as a result the
state is obliged to create conditions for the exercise of its rights on an equal footing
with other citizens and to ensure its social protection.

Discrimination on the basis of disability is prohibited by law*?.

It 1s worth emphasizing that the definition of the concepts "disabled" and
"disability" in the legislative acts of all foreign countries is based on the medical
approach. For example, in US law, the concept of "disability" is defined as a
physical or mental impairment that significantly restricts the life of such an
individual®. In addition, according to the Law of the Republic of Kazakhstan "on
social protection of disabled persons in the Republic of Kazakhstan", a disabled
person is a person who has health deficiencies with persistent violations of body

functions, caused by diseases, injuries, their consequences, defects that lead to a

#20n the basis of social protection of persons with disabilities in Ukraine: Law of Ukraine of March 21, 1991 Ne875-
XII // Bulletin of the Verkhovna Rada of the USSR. 1991. Ne21. Article 252.

43 The Americans With Disabilities Act of 1990. URL: http://www.eeoc. gov/eeoc/histori/35 th/thelaw/ada.html.
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restriction of life and the need for social protection; the Irish law defines disability
as the complete or partial absence of bodily or mental functions of a person,
including in the absence of a part of the human body, or causing a chronic illness
or disease, or condition or impairment, as a result, a person learns in other ways
than a person who does not have such a condition or functioning disorder, or a
condition or illness that leads to a behavior disorder and should be considered for a
disability diagnosis**.

It is worth noting that Ukraine has formed a legal framework for establishing
disability. Note that article 3 of the Law of Ukraine "on the basis of social
protection of persons with disabilities in Ukraine" of March 21, 1991 provides that
disability as a measure of loss of health is determined by expert examination in the
medical and social expertise of the Central Executive authority, which ensures the
formation of state policy in the field of health. The obligation to determine the state
of working capacity in general and the degree of loss of professional capacity is
assigned to MSE ( medical and social examination), which is regulated by the
Cabinet of Ministers of Ukraine Nel317 "Issues of medical and social
examination" of December 3, 2009%. So, according to the regulations on medical
and social expertise, approved by the decree of the Cabinet of Ministers of Ukraine
as of December 3, 2009 No. 1317, medico-social examination is carried out for
patients under the age of majority, persons with disabilities, victims of accidents at
work and occupational diseases with the aim of identifying the degree of disability,
causes, time of occurrence, disability, and compensatory-adaptive possibilities of
the person, the implementation of which contributes to the medical, psychological,
educational, vocational, employment, sports, physical, social and rehabilitation
services.

First of all, we note that the MSE specialists are obliged to familiarize the

person (legal representative) with the procedure, conditions and criteria for

4 Employment Equality ACT, 1998 . URL: http://www. irishstatutebook.ie/1998/en/act/pub/0021/.
4 Issues of medical and social examination: Resolution of the Cabinet of Ministers of Ukraine of December 3, 2009
No. 1317 // Official Gazette of Ukraine. 2009. Ne 95. Art. 3265.1
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establishing a disability, as well as provide explanations on other issues related to
the establishment of a disability group, at the request of the person (legal
representative) or in case of disagreement with the decision of MSE. It should be
noted that the Commission conducts an examination of a temporarily disabled
person who applied for disability within seven days from the date of receipt of
documents for MSE.

If the Commission has not made a decision to extend the period of temporary
disability, the disability certificate is closed by the date of the inspection, but not
later than the date of establishing the disability group for the person. Disability is
resumed by the MSE from the day it is stopped, but no more than three years in
advance, if the period for re-examination of the person is missed for good reasons.

Based on the results of the inspection, the MSE issues a certificate of the
established type indicating the disability group and an individual rehabilitation
program to the person who is recognized as a person with a disability.

Separately, it is necessary to focus on the issue of the procedure for
establishing disability, which is regulated by the Instruction on the establishment
of disability groups, approved by the order of the Ministry of health of Ukraine
dated September 5, 2011 No. 561 (hereinafter-the instruction). In accordance with
this instruction (item 1.9.), the examination of persons applying for disability is
carried out in accordance with the Regulation on medical and social expertise No.
1317.

The legislation defines three disability groups. Thus, disability groups are
established in accordance with the instructions (p. 2.2.). A human recognized as a
person with a disability, depending on the degree of impairment of the functions of
organs and systems of the body and disability, is set I, II or III disability group
(which depends on the amount of social benefits). We emphasize that the disability
group is divided into subgroups A and B depending on the degree of loss of health
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of a person with disabilities and the amount of need for constant outside care,
assistance or supervision®S,

It should be noted that the criteria for establishing disability are defined in
paragraph 27 of the Regulation on the procedure, conditions and criteria for
establishing disability, approved by the resolution of the Cabinet of Ministers of
Ukraine of December 3, 2009 Nel1317.

It should be mentioned that the causes of disability are the following: -
general illness; - disability since childhood; - industrial accident (labor injury or
other damage to health); - occupational diseases; - wounds, contusions, injuries; -
diseases (par. 26)*".

Analyzing the judicial practice, it can be concluded that the most frequent
refusals of MSE to assign a disability group are: under-examination, lack of
justification of the disease; lack of some (clarifying) medical records, due to which
it is impossible to determine the degree of disability; lack of diagnoses or
symptoms, etc.

It is worth stating that in the USSR there was a percentage system for
determining the degree of disability, but it did not justify itself, since such a
percentage was set depending on the professional capabilities of citizens. Until
1932, a 5-6-group disability classification was used, and in 1932, a 3-group
classification was introduced. Later, the practice of medical and labor
examinations revealed some shortcomings of the 1932 instruction on disability
groups, and in 1956 it was amended to clarify the criteria for determining the
disability group and provide specific examples. In Soviet times, the main reason
for disability was a permanent disability. For its installation, it was enough to state

the fact of a disorder of the body's functions.

6 About the approval of the Instruction on establishment of disability groups: approved by the order of the Ministry
of health of Ukraine of September 5, 2011 No. 561 //Official osny of Ukraine. 2011. No. 91. St. 3319.

4IQuestions of medical and social expertise: resolution of the Cabinet of Ministers of Ukraine No. 1317 of
December 3, 2009 // Official Bulletin of Ukraine. 2009. No. 95. St. 3265.
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Note that in some foreign countries is only set the percentage of loss of
earning capacity. By the way, recently the media reported that in Ukraine, the
government intends to abandon the existing system of disability grading since the
USSR - instead, they plan to switch to the current international classification of
functionality (ICF) in the European Union. Please note that the ICF was approved
by 191 WHO members on may 22, 2001 during the 54th world health Assembly.
At its core, the ICF is a classifier that helps doctors, educators, rehabilitologists,
and psychologists develop systems of rehabilitation, early intervention, and
inclusion. And the state should effectively plan social protection and
compensation. The ICF takes into account the functions and changes in the
structure of the human body, problems in its activity and interaction with the
environment. Approximately the General scale can be described as follows:
problems are absent or insignificant: 0-4 %; problems are light: 5-24%; moderate,
medium, significant: 25-49%; severe, significant, intense: 50-95%.In addition, it is
planned that social policy for people with disabilities and payments for them will
not be based on groups, as before, but on the calculation of the percentage of
disability. This is the method recommended by the world health organization. It is
noted that these innovations, combined with the revision of the rules for
employment of Ukrainians with partial disability, will help to increase the share of
people with disabilities in the labor market.

The point of view of I. M. Teryukhanov deserves attention: according to the
author, disability in the world is considered as a problem not of an individual, but
of society as a whole™®,

We believe that the experience of the Republic of Latvia in defining and
establishing a disability group is quite interesting in terms of borrowing. Latvian
legislation in the medical field defines disability and predicted disability. In

particular, the law provides that, according to current regulations, a predicted

8 Teryukhov I. M. UN Convention on the rights of persons with disabilities: from ratification to implementation / I.
M. Teryukhova, N. K. Stulpinas, O. A. Tereshchuk // theoretical and practical problems of human rights
implementation in the sphere of labor and social security: theses of additional Sciences. reports of participants of the
IT international scientific-practical conference, 8-9 October 2010, 2010, Pp. 247-251.
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disability is a functional disability caused by illness or injury, which, if the
necessary medical services and rehabilitation services are not provided, may lead
to the establishment of a disability. Separately, it should be noted that the criteria,
terms and procedure for determining the predicted disability are regulated by the
Cabinet of Ministers of Latvia.

According to Latvian legislation, disability is a long-term or impassable very
severe or moderate functional restriction that affects physical and intellectual
abilities, performance, personal care and integration into society. The criteria,
terms and procedure for establishing disability and loss of capacity for work are
regulated by the Cabinet of Ministers of Latvia.

A person who has a disability is issued a document certifying the disability.
The Cabinet of Ministers regulates the sample document, the procedure for its
issuance and registration. Persons under the age of 18 have a disability without
division into groups®. We believe that, taking into account the Latvian experience,
it should be proposed at the legislative level to define a simplified procedure for
conducting a medical and social commission for people with anatomical defects
and serious diseases by conducting it in absentia without a patient. In addition, it is
important to determine the procedure for involving a person who will receive a
disability group at his initiative and to involve independent experts and specialists
in order to avoid corruption.

It 1s worth pointing out that the analysis of the legislation of the European
Union on social security shows that medical diagnosis is the main factor in
determining the person as "disabled". Thus, in Lithuania, Sweden, and Finland, for
example, doctors of appropriate qualifications - medical experts and social
insurance doctors participate in determining disability; in Germany they are home
family doctors; in the UK - specially trained doctors; in the Netherlands - both
social insurance doctors and labor experts. However, the decision to award the

benefit is made not by doctors, but by the relevant official of public authorities. It

“Letter of the Embassy of Ukraine in the Republic of Latvia "On the practice of establishing disability in the
Republic of Latvia" dated May 16, 2011 Ne6129 / 13-500-428. URL: https://latvia.mfa.gov.ua/.
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should be noted that there is still no unified scheme for determining disability in
foreign countries. So, the degree of disability is determined by such criteria as the
level of health (Lithuania - 55%, Moldova - not more than 45 %); disability
(Finland 40%, Sweden - 25%; Israel, Switzerland with 50%, Italy - 66%; Latvia -
25%); reduced ability to work (Netherlands 35%, France - at least 10%); inability
to work at all (UK).

It is also necessary to pay attention to the fact that in Ukraine, the
establishment of disability and the degree of loss of health is accompanied by the
preparation of an individual rehabilitation program for persons with disabilities,
which determines the rehabilitation measures and the timing of their
implementation. Separately it should be noted that individual program of
rehabilitation of a person with disabilities is a complex of optimal types, forms,
amounts, timing of rehabilitation in determining the order of locations, aimed at
the restoration and compensation of the impaired or lost functions and abilities of
the person with disabilities and a child with a disability. It is developed for each
person with a disability separately on the basis of the State Standard Rehabilitation
Program for the Disabled of December 8, 2006 Ne1686°°. It should be stated that
the development of individual rehabilitation programs for people with disabilities
is a difficult and responsible job, because it depends on how well the rehabilitation
measures are selected in each case, whether a person with disabilities can restore
health, ability to work and integrate into social life. Often the development and
implementation of individual rehabilitation programs for people with disabilities
faces a number of problems, including economic, medical and biological, social
and domestic. It should be borne in mind that the conclusions of the commission,
rehabilitation measures defined in the individual rehabilitation.

It should be noted that the financing of rehabilitation measures of the
individual program is carried out at the expense of funds provided in the state and

local budgets for this purpose, and other sources. However, in fact there are no

50 About the statement of the State standard program of rehabilitation of invalids: approved. Resolution of the
Cabinet of Ministers of Ukraine of December 8, 2006 Ne1686 // Official Gazette of Ukraine. 2006. Ne50. Article

3311.
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funds for such funding, i.e. all authorities and other institutions involved in the
rehabilitation process are often unable to follow the instructions of the medical and
social expert commission due to lack of funds. We consider it expedient to agree
with the opinion of Bagniy M., Koval O., Yatskiv T., who, analyzing some court
cases in their research on this issue, state that judicial practice is to protect the
rights of citizens if the individual rehabilitation program is not implement®',

In particular, in the case of the citizen's claim to the Department of Labour
and Social Protection of the District State Administration on the appointment,
calculation and payment of monetary compensation in the implementation of an
individual rehabilitation program for the disabled in the amount of 15985 UAH 9
kopecks, the claims are motivated by the fact that she was recognized as a person
with a disability of group I and issued an individual rehabilitation program for a
person with a disability.

The plaintift believes that this service, in accordance with current legislation,
should be provided to her free of charge, but taking into account the complexity,
health, age and urgency of the operation, she paid for the event herself. Thus, for
the implementation of the measure of medical rehabilitation, the plaintiff
purchased medical supplies for the operation in the amount of 15,958.9 UAH. On
the appeal to the Department of labour and social protection of the population of
the district state administration regarding the receipt of monetary compensation,
was refused. Taking into account the above, the court considers the plaintiff's
claims  justified, and the claim is  subject to  satisfaction
(http://www.reyestr.court.gov.ua/ Review/11598069). So, as we can see, in this
case, the citizen achieved not only the issuance of an individual rehabilitation
program for a person with disability, but also its execution, and in court. We

believe that this is a clear example of how to fight for your rights.

>1Bagniy Maryana, Koval Oksana, Yatskiv Tetyana. The state of medical and social expertise in Ukraine and ways

to improve its implementation: public analysis and recommendations. URL:
http://www.irf.ua/files/ukr/programs/health/ph-2014-1-24.pdf.
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It should be noted that the decision of the MSE is mandatory for Executive
authorities, local governments, enterprises, rehabilitation institutions, regardless of
their departmental subordination, type and form of ownership.

On the activities of MSE It is worth pointing out that this is a sensitive issue
in our country, because as indicated in the explanatory note to the draft Law of
Ukraine "on amendments to certain laws of Ukraine concerning the improvement
of social protection of disabled people in Ukraine" No. 4803 dated 13.06.2016
(submitted by people's Deputy A.V. Kuzhel, withdrawn on August 29, 2019), "the
activities of such commissions are extremely opaque and closed".

MSE is considered one of the most corrupt institutions in the field of state
social policy. There are many cases when disability and related pension benefits
can be obtained from MSE commissions for bribes. There are widespread cases
when the rights of people with disabilities, who really need social protection from
the state, are restricted and violated, as evidenced by numerous complaints,
publications in the media about corruption and abuse in MSE. "Almost every
disabled person in Ukraine today associates the word" MSE "with moral
humiliation">2,

In support of the above, it is necessary to analyze judicial practice, in
particular case 333/6365/17. Thus, the Kommunarsky District Court of
Zaporizhye, considered in open court in the court premises criminal proceedings
Ne42017081020000098 on charges of Person_2 in committing a crime under Part.1
Article.190 of the Criminal Code of Ukraine found that working head of the
department Person 2 for profit with the purpose of illicit enrichment, created an
imaginary impression of Person 1, by way of deception about her capabilities,
informed the latter that she can due to her official position help Person 1 pass the
medical and social expert commission and hold a disability group, offering
Person_1 to transfer money in the amount of USD 2,000 for taking such measures.

If the patient refused, he would have difficulties, because, according to the head of

>20n Amendments to Certain Laws of Ukraine Concerning the Increase of Social Protection of Disabled Persons in
Ukraine: Draft Law of Ukraine of June 13, 2016 Ne4803. URL: http://zakon.rada.gov.
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department, only she could collect quality medical records, after studying which,
the members of the expert commission would have no doubts about the
appointment of a disability group. The patient agreed and with the help of several
"tranches" paid a bribe to the head of the department, after which she was detained
in the relevant criminal proceedings Ne42017081020000098 under Article 368 of
the Criminal Code of Ukraine (receipt of illegal benefit). However, the court
recognized the head of the department guilty of a crime with a different
qualification - under Article 190 of the Criminal Code of Ukraine (fraud) and
assigned her 850 UAH fine. We will note that in a court session the accused
Person 2 admitted the guilt in commission of the incriminated crime provided by
h.1.st.190 of Criminal Code of Ukraine. Moreover, it should be added that the
Kommunarsky district court by the verdict of June 21, 2019 granted Amnesty to
the head of the Department of General practice of family medicine "City hospital
No. 7" of the Zaporozhia city™.

Therefore, we believe that there is a real need to create an independent expert
commission, which is provided by the bill of June 13, 2016 No 4803, which was
unfortunately withdrawn note dated June 13, 2016 to the above draft, the problem
of irresponsibility of MSE employees is also correctly noted.

It should be agreed that, provided that the provisions of the project are
improved, the proposals for the creation of a new service in a certain area on the
basis indicated in the Law are progressive and such that will help to increase the
level of ensuring the rights of persons with disabilities. In addition, in the
explanatory note dated June 13, 2016 to the above draft, the problem of
irresponsibility of MSE employees is also correctly noted.

In our opinion, the proposal of the author of the bill to significantly increase
the openness, transparency and accountability of medical and social examination
procedures, introduction of personal responsibility of members of commissions on

medical and social examination and rehabilitation for compliance with the law and

>3 Decision of the Kommunarsky District Court of Zaporizhia in case Ne333 / 6365/17. Unified state register of court
decisions. URL: http://www.reyestr.court.gov.ua/Review/82647944.
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realization of rights and legitimate interests of people with disabilities. In addition,
the bill also provides for the involvement of the public in the activities of the MSE,
which should provide a solution to the problem of non-transparency of its
activities. Also, the draft law No. 4803 draws attention to the quality of training in
the MSE system of individual rehabilitation programs for persons with disabilities,
which is mainly engaged in by medical professionals, unfortunately, today is at a
low level.

After all, individual rehabilitation programs for persons with disabilities
prepared by MSE do not contain appropriate measures for social and social-labour
rehabilitation of persons with disabilities. In turn, this deprives millions of people
with disabilities in Ukraine of opportunities for effective social integration and a
full life, dooms them to social isolation. In our opinion, the proposal to the author
of the bill to significantly improve the effectiveness of the preparation and
implementation of individual rehabilitation programs for disabled people, as well
as to strengthen control over the preparation and implementation of individual
rehabilitation plans for persons with disabilities, is appropriate. Therefore, it is
worth emphasizing that the need for a law to improve the social protection of
persons with disabilities in Ukraine is obvious.

Summarizing the above, we can conclude that the problem of disability was
and remains branched. Under modern conditions, not only the attitude of society to
people with disabilities has changed, but also the state policy on the problem of
disability. It is worth noting that today the state sets an important task - to create a
barrier-free living environment that will enhance the social adaptation of persons
with disabilities and allow them to take an active part in public life. On the positive
side, the Decree of the President of Ukraine “On Improving the Effectiveness of
Measures in the Sphere of Rights” from December 3, 2019 Ne875/2019 became
another normative legal act concerning the social protection of persons with
disabilities, improving their access to medicine, education, work, and the physical
environment. In accordance with the Decree of the President of Ukraine 875/2019

"On improving the effectiveness of measures in the field of rights of persons with
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disabilities" conditions will be created for people with disabilities to exercise their
guaranteed rights and freedoms, increase access to social, medical, educational and
other services and environment without obstacles™.

In one of his scientific works E.Yu. Sobol rightly emphasizes that the
constitutional enshrinement of the rights of persons with disabilities is a
progressive step towards the recognition of persons with disabilities as "subjects of
human rights on an equal basis." We consider it appropriate to agree with the
opinion of the scientist, who proposes to amend Part 1 of Article 24 of the
Constitution of Ukraine, supplementing it with the words "due to physical or
mental disabilities" and as follows: "There can be no privileges or restrictions on
the grounds of race, colour skin, political, religious and other beliefs, gender,
ethnic and social origin, property status, place of residence, language or other
characteristics, as well as physical or mental disabilities™.

We believe that everyone with any disability group has the right to work, and
the establishment of a disability cannot be a ground for dismissal. Undoubtedly,
the disability group established for an employee indicates a restriction or loss of
ability to work, but not every restriction or loss of ability to work can lead to the
employee's incompatibility with the position or work performed. After all, there
are many positions that can be held, or types of work that can be successfully
performed by employees who have a disability group. In addition, such employees

may perform preliminary work in special conditions.

>*Decree of the President of Ukraine "On improving the effectiveness of measures in the field of rights of persons
with disabilities" of December 3, 2019 Ne875/2019. URL: // https://www.president.gov.ua/documents/8752019-
30781.

>> Sobol E.Yu. General characteristics of the implementation of disability models in the legislation of foreign
countries / E.Yu. Sable // Scientific Bulletin of Public and Private Law. Issue 6. Vol.1. 2016. P.116-118.
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SECTION 9
LEGAL PSYCHOLOGY

10.1 Psychological aspects of confidential public cooperation with the police

Teopus U mMpakTUKa NOJHMUEUCKON AEATEIBbHOCTA CBUAETEIBCTBYIOT, YTO Ha
CETrOJIHsSI TPYJIHO MpeaCTaBUTh cebe 3hPexkTHBHYIO 00pHOY C MPECTYMHOCTHIO 0€3
UCIIOJIb30BaHUs CHEIU(PUUIECKIX METOJIOB, CPEACTB, 0€3 MPUBJICUEHHUS TPaKIaH K
KOH(HIEeHIIMAIbHOMY COTpyAHMuYecTBY. IMeHHO Onaroaapsa KoHGUIAECHIUATBHOMY
COTPYAHMYECTBY  CTAHOBUTCA  BO3MOXKHBIM  TOJIydeHHME  HEOOXOJIUMOMN
uHbOpMaIluU, JOCTHKEHUH IIeJIel BBISABICHUS, MPEIOTBPALLECHUS U MPECCUCHHUs
IIPECTYIUICHUHN.

KonduaenuunansHoe COTpYIHHUUECTBO HCIOJIB3YETCS] C IENbI0 BBISABICHUS,
NPENOTBPALIEHUSI M IPECEYEHUS] NPECTYIUIEHUH, MPECHenayeT HCKIOYUTEIBHO
ueiab O0opsObl C MPecTynHOCThI0. OHO HANpaBlIE€HO HA MOJYYEHUE CBEIACHUN O
NPOTUBONPABHBIX  JIEUCTBUSX JIMI, KOTOpPbIE TOTOBAT WJIM  COBEPIIWIA
MPECTYIJICHUS, a TAKXKE Ha BBISIBJICHUE MPUYHUH U YCIOBHI, CIOCOOCTBYIOIIUX UM.
[TpaBoBast ocHOBa KOH(UIACHIIMAIBLHOTO COTPYAHUYECTBA, KaK U MPABOBasi OCHOBA
OIEPaTUBHO-PO3BICKHON JEATEIBHOCTH B LIEJIOM, IOCTPOEHA HA 3aKOHOAATEIIBHOM
YPOBHE U Ha YPOBHE MOA3aKOHHBIX HOPMATUBHBIX aKTOB.

Ha 3akoHOZaTenpHOM ypOBHE HOPMBI, KOTOPBIE  PETIAMEHTHPYIOT
KOH(HICHIIMAIbHOE COTPYAHUYECTBO, COJEpP)KATCI, B TEPBYID O4Yepelb, B
Konctutynuun VYkpaunbl, 3akoHax VYkpauHbl «0OO0 onepaTUBHO-PO3bICKHON
nestenpHOCTHY [191], «OO6 oOpraHM3alMOHHO-TIPABOBBIX OCHOBAaX OOPBOBI C
OpPraHU30BaHHOW  MNpecTynHOCThiO»  [192], VYromoBHoM u  YTroJ0BHOM
nporeccyanbHoM kogekcax [190]. CymiecTBeHHOE 3Ha4YeHUE ISl MOHHUMAaHUS
MHCTUTYTa KOH(UICHIIMAIBHOTO COTPYIHUYECTBA UMEIOT MOJIOKEHUs cTarei 32 u
34 Koncturyunn Ykpansbsl. COTIIACHO AyXy M COAEPKAHUIO ATUX HOPM KaXKIbIU
rpaKJaHUH, KOTOPBIA MPUBJIEKACTCA K KOHPHUICHIIMAIIBHOMY COTPYIHUYECTBY, Ha

NOOpPOBOJIBHBIX Hayallax peajnu3yeT CBOM KOHCTHTYLHMOHHBIE IpaBa Ha cOop,
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HAKOIJIEHUE, WCIOJIb30BAHUE U paclpocTpaHeHue uHGOpMalMUu YCTHO, B
MUCHbMEHHOM BHUJIE WIH APYruM criocoooMm. OaHoBpeMeHHO cT. 43 KoHcTuTyiuu
YKpauHbI 3aKpeIUIsIeT MPaBo 3apadaThiBaTh ceO€ HA KU3HB TPYAOM, KOTOPBIN JTUII0
CcBO0OOHO M30MpaeT Ui Ha KOTOPYI cBOOOHO corniamaetcs [189, c. 29]. B cBoro
ouepenb, crtaThsi 8 3akoHa «OO0 ONEpPaTUBHO-PO3BICKHOW JIEATEIHHOCTH
MPEAOCTABISECT MpaBa ONEPATUBHBIM MOAPA3ACICHUSAM JJIS BHIOJIHEHUS 3aJaHUN
ONEPATUBHO-PO3BICKHOMN JIEATETLHOCTH: UMETh IJIaCHBIX M HETJIaCHBIX IITATHBIX U
BHEIITATHBIX COTPYAHHUKOB (1. 12); yCTaHABIMBATH C JIMIIAMH KOH(PUACHIIUATIHLHOE
COTPYJIHUYECTBO Ha NPHUHIHUNAX J0OpOBOIABHOCTH (1. 13); OCYIIECTBIATH
MPOHUKHOBEHUE B MPECTYIHYIO TPYIITY HETJIACHOTO COTPYJHHUKA OMEPATUBHOTO
NOAPA3AEICHUS WU JIUIA, KOTOPOE COTPYHUYAET C MOCIECIHUM, C COXPAHEHHEM B
TaliHe JIOCTOBEPHBIX JJAHHBIX OTHOCUTEILHO UX JuuHOCTH (11.8) [191].

Kak crnpaBeayinBO yKa3bIBalOT YUEHBIE, B MOCIEIHUE TOAbl PA3BUTHE TEOPUU
ONEPaTUBHO-PO3BICKHOM NEeATEeIIbHOCTU XapakTepu3yeTcs IUPOKUM
MPOHUKHOBEHUEM B HEE CMEXHBIX OOJacTel 3HAHUM, CPEIM KOTOPHIX BaXKHOE
MECTO 3aHUMAET MCUXOJOTHMYecKas HayKa, 4YTO M HE YJAUBUTEIbHO, MOCKOJBKY
MICUXOJIOTUYECKHE PEKOMEHAAIMM HEOOXOAMMBI JJid PEIICHUs Pa3HBIX 3ajad,
KOTOpbIE BO3HHMKAIOT B TMPAKTUKE orepaTuBHON pabotel [193, c. 28]. be3 Takux
pEeKOMEHJaIMid  TPyAHO OOOWTHUCH TPH OLEHKE MPUTOJHOCTH JHIA, K
KOH(UIEHIIUATEHOMY COTPYJTHUYECTRY, OTIpeICIICHU N ONTUMAIBHOTO
HaIpaBJICHUS] UCTIOJIb30BAHUS MIPU YCTAHOBIICHUHU MCUXOJOTHYECKOTO KOHTAKTa C
Pa3HBIMHU KaTETOPUSIMU JIUI] U OCYIIECTBICHUU Y(HPEKTUBHOTO TICUXOJIOTHYECKOTO
BIIMSHUSL HAa HUX MPU MPOBEICHUHM OINEPATUBHO-PO3BICKHBIX MEPOINPUATUN U
HETJIACHBIX CJIEJICTBEHHBIX (PO3bICKHBIX) AEHCTBUIA.

KoMMyHUKaIus SBISIETCSl CYIIECTBEHHBIM (DAaKTOPOM CIIOKHOTO TIpolecca
COI[MAJIbHOTO JIETEPMUHALIUM TOBEJACHUS 4esnoBeka. OHO SBISIETCS OJHUM W3
BOKHEUIUX YCIOBUN (HOPMHUPOBAHMS CO3HAHUS W CAMOCO3HAHUS JIMYHOCTH,
CTUMYJIITOPOM €€ pa3BUTHUS BKJIIOYAICh B MOTHUBAIIMOHHO TOOYIUTEIbHBIN
mpoiiecc. MEXIUYHOCTHAS KOMMYHHKalUs — OJHA U3 BaXHBIX (QopM

B3aMMOJICUCTBUS JIIOJIEH HA OCHOBE UX B3aMMHOI0 OTOOPa)XEHHsI B CO3HAHUU JIPYT
145



apyra [193, c. 64]. B xone oOmieHus ¢ oObEKTaMH OIEpaTUBHO-PO3BICKHOM
NEATEIbHOCTH  pPEIaloTCsl  3a/laHus, KOTOpbIE CBSI3aHbI C  BBISABJICHHEM,
NpEAYNpPEeKICHUEM  MPECTYIUICHUH, PO3BICKOM  MIPECTYNHUKOB,  KOTOpbIC
CKPBIBAIOTCS, U YCTAaHOBJIEHUEM, U PO3BICKOM JIUI, KOTOpPbIE Mponaiu 0e3 BECTH.
Taxke B WX COCTaB BXOMAT MOAOOp, M3YyUYCHHWE W TPHUBJICUCHHUE KAHIHUIATOB K
KOH(HICHIIMATEHOMY COTPYTHUYECTBY.

OgHUM U3 OCHOBHBIX MPUHILMUIOB, Ha KOTOPBIX CTPOUTCA HMHCTHUTYT
KOH()HICHIIMATEHOTO COTPYJIHUYECTBA, SBISICTCS MPUHIUI TOOPOBOJHHOCTH.
[Tpunuun goOpoBonbHOCTH ompeaeneH B m. 13 B. 8 3akona Ykpauasl «O0
OIEPATUBHO-PO3BICKHOM JIEATEILHOCTHY, 1€ YETKO OTMEUYEHO, YTO YCTAHABINBATh
KOH(DHICHIIMAIEHOE COTPYJHUYECTBO C JUIAMA MOXKHO HWCKJIIOYHTEIIFHO Ha
OpUHIMIAX J0OpOBOJIBHOCTA. B 3TOM CMbICIE OYEHb BaXHBIMH SIBIISIIOTCA
MEKJIMYHOCTHBIE OTHOLIEHHUS, YTO CKJIAQABIBAIOTCS MEXIYy TPaKJIaHUHOM U
pa0OTHUKOM ONEPATUBHOIO MOAPA3ICICHUSA, a IJIaBHOE — KOMMYHUKATHBHBIC
COCTaBJISIOLIUE, OJ1aroaaps KOTOPHIM KaHIUJAT K COTPYAHUYECTBY YCTaHABIMBAET
KOHTAKThI, JaBas COIJIaCM€ Ha COTPYJIHMYECTBO WM OTKa3bIBasiCh OT HETO.
OpHako, MPUHATHE KaHAMAATOM TOTO WM HWHOTO pEIICHUS HE Bceria
MPEAONPEICICHO TOIbKO OJHUM OINpPEIEIEHHBIM MOTHUBOM, ITOCKOJBKY MOCTYIIOK,
B YAaCTHOCTH COTJIacHe Ha KOH(UIEHIIMAILHOE COTPYIHUYECTBO, MOXKET 3aBUCEThH
OT MOTPEOHOCTEN MM YOEKJIEHUM, YTO B KOHKPETHON CUTYyalluu MPUBJICYCHUS HE
OTBEYAIOT WM JaKe MPOTHBOpeUaT APYT npyry. Tak, yOexaeHue B HeITUIHOCTU
KOH(HUICHIIMAIBHOTO COTPYAHUYECTBA, KOTOPOE CHOPMUPOBAIOCH y KaHAMAATA
Mo/ BO3JICCTBUEM OMPEICIICHHOTO COIMAIbHOTO OKPYXKEHHMS, MOXKET BCTYIATh B
MPOTUBOOOPCTBO € CYOBEKTMBHO  OCO3HaBaeMOW  TMOTPEOHOCTHIO B
CaMOCOXpaHEHUH, KOTJla eMy NpPHUCYILIUH CTpax Mepej Mojauiued BooOle, aaxe
MPU 3aKOHOMOCIYIIIHOM MOBEACHUU OH HE MOKET OTKa3aThCS OT MPEIJIOKEHUS O
KOH(HUICHIIMATLHOM  coTpyaHudectBe. W HaoOOpoT, mMpOTHUBOpEeUUs B
MOTHBAIIMOHHON cdepe MOryT BO3HUKATh MEXKIY OCO3HAHUEM HEO0OXOIUMOCTU
JUYHOTO y4acTusi B 00OphO€ C MPECTYNMHOCTHIO U OMACEHUEM MECTH CO CTOPOHBI

MPECTYITHUKOB.
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B 3aBUCHMMOCTH OT CBOMX JMYHOCTHBIX XapaKTEPUCTHUK KaHAUAAT OTIAET
MPEUMYIIECTBO TOMY WJIM HMHOMY MOOYAUTEILHOMY MOMEHTY, KOTOPBIN
3aKJIF0YAeTCs B COTVIACMM WM OTKa3e KOH(MUIEHIIMAIBLHO COTPYIHUYATH C
OTNIEpaTUBHBIM TOJpa3aeiacHueM. B To ke BpeMs corjiacue WM OTKa3 MOTYT
MIPEIOIPEACTATHCS CAMBIMHA PA3HOOOPAa3HBIMA MOTUBAMH — U JOMUHUPYIOIMIUMH, U
BTOPOCTENIEHHBIMU, YYUTBhIBag HX Juana3zoH. OmnpeneneHrue TOMUHHPYIOIINX
MOTHMBOB B Cjydae MPUHITHS KaHAUAATOM TIO3UTUBHOTO PEIICHUS SBISETCS
BOXHBIM OOCTOSITEIbCTBOM, TIOCKOJIbKY, BO-TIEPBBIX, IIO3BOJISIET YCTAHOBUTH
CTENEHh €ro HaJIeKHOCTU, BO-BTOPHIX, HAJAIUTh C HHUM JIOBEPUTEIIbHbBIC
MEXKJUYHOCTHBIE ~ OTHOIICHUS, B-TpeTbUX, dS(PGEKTUBHO BIMATH Ha €ro
MOTHUBAIMOHHYTO C(epy U COBCEM OTKA3aThCS OT €r0 MPUBJICUCHHUS.

KomMMyHUKaTUBHBIE KOMITOHEHTHI 3aBUCAT OT OMNPEACICHHBIX YCIOBHMA.
Cpenv HUX CHEHHAIHUCTBI BBIACISIOT: WHTEPUOPHU3ALMIO;, >KU3HEHHBINA OIBIT;
KU3HCHHBIC TOTPEOHOCTH; TPOOJEMHBIE CUTyallid; JIMYHBIE HWHTEPECHI;
COOCTBEHHBIC BO3MOXXHOCTH M TOMY Tojo0HOoe. Ha Hamr B3rjsia, mpu yCciaoBUU
CTPEMUTENIbHBIX ~ M3MEHEHUW B  MHUPOBO33PEHUU Y  TpaxiaH, MOXKHO
KOHCTaTUPOBaTh, UYTO CETOJHS OCHOBHBIM MOTHBOM, IO KOTOpOMY JIHIIa
COTJIAIIAIOTCS HAa YCTAHOBJICHUE U MOJIep>)KaHne KOHPUICHITUATBHBIX OTHOIICHUN
C OINepaTUBHBIMU ToApa3ieyieHusMU HanuoHanbHONW MOJMIIMK, €CTh JMYHas
BBIT0J1a B IIIMPOKOM TOJIKOBAHHUHU STOTO MOHATHS.

B KOHTEKCTE aHaJm3a KOMMYHUKATUBHBIX COCTAaBJISIFOIIUX
KOH(PUIEHIIUAIIBHOTO COTPYAHUYECTBA CIEAYET 3aMETUTh, YTO IIEJbI0 TaKOBOTO
BBICTYIIAIOT, HAMpUMEp: TMOJy4YeHHE MaTepHabHBIX  Ojar; JocTynm K
ONPEICIICHHBIM BUJIaM JIESITETbHOCTH, B PE3yJIbTaTe€ KOTOPOH BO3MOKHO MOJIYYUTh
MaTepualibHbIe 0jiara; 3aHsITHE ONPEICTICHHOW JTOHKHOCTH BMECTO JAPYroro JUIa;
YCTpaHEHHE KOHKYPEHTOB B OM3HECE; yCTPAHEHUE HEKEIATEIbHBIX MOCIEICTBUML;
IIOMOII[b CO CTOPOHBI PAOOTHHUKOB OIEPATUBHBIX IOAPA3JCIACHUNA B PEIICHUU
COIIMAJILHO-OBITOBBIX ~MPOOJEM; MECTh JIMIIAM M3 YHCJIa KPUMHHAJILHOTO
OKpY>KeHUsT W ToMy TmomoOHoe [198, c. 29]. Vdyer 3TUX NCHUXOJOTHUYECKHUX

aCIleKTOB, IO HallleMy YOeXJIeHH0, OyleT ciocoOOCTBOBATH COBEPIIICHCTBOBAHUIO
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U ONTHUMHU3ALUA HUHCTUTYTa KOH(MUIECHUIMAIBLHOTO COTPYAHMYECTBA TpakIaH C
ONEpPAaTUBHBIMU  MOApA3AeNCHUsIMU  HanuoHanbHOW  MOJMMIIMM C  LENbIO
MPOTUBOAECHCTBUS TPECTYITHOCTH.

Kak BbIBOA, clieqyeT OTMETUTh, YTO MOCIEAYIOIIME Hay4yHble pa3padOTKU
MICUXOJIOTUYECKHUX ACTIEKTOB KOH(PHIACHIIMAILHOTO COTPYIHUYECTBA TPAKIaH MPHU
HaJJIeKalleM TOAXO0JE€, HECOMHEHHO, MPUBEAYT K pEATbHBIM [O3UTUBHBIM
pesysbrataMm B oOecredeHuH 3(PGEeKTUBHOTO MPOTHUBOJCUCTBUS MPECTYITHOCTH,
BBINIOJIHEHUS 3aJIaHUM, KOTOpbIE CTOAT mnepen HanuonanbHOM mOIMUOMENR B

COBPCMCHHBIX YCJIOBHUAX.
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SECTION 11.
PUBLIC INTERNATIONAL LAW

11.1 Abuse of law application to the ECHR in context of application of
particularly offensive and provocative statements

Sk Bimomo, KoHBeHIIsI mpo 3aXKCT MpaB JIIOAWHU 1 OCHOBOIOJIOKHUX CBOOOJ
1950 p. (mam — KonBeHiis) HE TUIBKH MPOTojioCHiIa MpaBa Ta cBOOOAM, a U
nepeadayniia OCOOIMBUM MeEXaHI3M I0/I0 iX 3aXUCTy — CBPONEHCHKHM CyJ 3 TIpaB
momuan (mam - €CIUI a6o Cynm). Huni nieit cyq € yHIKQIBHOI MIKHAPOIHOIO
CYJIOBOIO YCTaHOBOIO, /IO SIKOI MOXYTb 3BEpTaTHCA TPOMAJSHHM 31 CKapramu Ha
nepkaBH, siki € wieHamu Pagu €Bporm. Y mporeci cBoei misbHOCTI Cyn 4acto
CTUKA€ETHCA 13 CUTYaIlIsIMUA HETOOPOCOBICHOIO BUKOPUCTAHHSI TIpaBa Ha CHpaBeIUBHIA
CY/Jl 1 TIOB’SI3aHO 11€, EPE Ty CiM, 13 3IIOBKUBAHHSIM IPaBaMHU.

OmauM 13 BUIB 3JIOBKMBAHHS TPABOM HA TIOJAHHS 3asBH 3TiHO IOJIOXKCHb
Kongentii 1950 p. (. 3 cT. 35) € 37M0BXMBaHHS y BHIAJKaX BXXUBAHHS OCOOJMBO
00pa3/IMBUX Ta MPOBOKALIMHUX BUCIIOBIIOBaHb 1pH 3BepHeHH1 10 €CI1L. Lle € oaniero
13 MIACTaB I BU3HAHHS 3asBU HEMPUHHATHOIO. [IprMipoM y mporieci JTUCTyBaHHSA 3
€CIUI 3asBHUMK J03BOJIsiE €001  3aCTOCYBaHHS PI3HOIO poay 0Opa3ivBHX,
3HEBAXKIIMBHUX, LUHIYHUX, NPUHIKYIOUMX, MPOBOKAILIMHUX BHCJIOBIIOBAaHb ab0 X
3BEPTAETHCS JI0 TPAKTHKKM BHUCJIOBIIOBAHHS TOTPO3, SKI MOXKYTh OYTH HaIlpaBJICHI 5K
Ha ajipecy Jep’KaBU-BIAMNOBIIaya, il MPEICTaBHUKIB YK opraHiB, Tak 1 moao €CILJI,
fioro cyamiB, HOro KaHLENsIpii 4M criBpoOITHUKIB, To Cy/ Mae mpaBo BU3HATH Taki i
3JIOBKMBaHHSAM TIpaBamu 3riiHO KonBeHiii. [IpaBoBuM HacmigkoMm 1bOro Oyze
BU3HAHHS 3a51BH, SIKa MICTUTh TaKOT'O POJTy BUCIIOBIIFOBAHHS, HETIPUUHATHOO [ 194].

Cnig BiZMITATH Te, 110 y BUMAJAKaX MOJAHHS 3asIB 13 HEMPUUHSATHUM 3MICTOM,
Cyn TNOBHHEH KepyBaTHCS TUM, IO (ppa3u, BUCIOBIIOBAHHS 3asBHUKA MAalOTh
BUXOJUTH 32 MEXI BCTaHOBJIEHHMX paMOK HOPMAaJbHOI, KOPEKTHOI Ta JEriTHMHOI
KpUTUKU. TOOTO SIKIIO MOBa 3asBHMKA XapaKTEPU3YEThCS PI3KICTIO, YIIMIUIUBICTIO,

MOJIEMIYHICTIO UM CAPKACTHUHICTIO, TO 1Ie¢ HE MOKe OyTH MiACTAaBOIO JIJIsl BU3HAHHS
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dakTy 370BKHMBaHHS TpaBoM 3riqHO KonBenilii. Takoro TBep/keHHs, 0€3yMOBHO, HE
nocTatHbo. Pa3oM 3 MM B JaHOMY BHUIMAJKy CHpaBa YCKIQJHIOETHCS, OCKLIbKH
HeTbesl Tpo OLIHOYHI MOHATTS — o0pas3a Ta MPOBOKAIls, SIKI 3aXIu OyIyTh MaTH
cy0’exTBHUIN Xapakrep. CIOBHUK YKpaiHChKOI MOBH JIa€ HACTYITHI BU3HAYEHHS IIUX
HOHSTh: 00pa3a — 3HEBKIIMBE BUCIIOBIIIOBAHHS, HETapHU BUMHOK, CIIPAMOBAaH1 MPOTH
KOTO-HEOY b 1 BUKJIMKAIOTh Y HHOTO MOYYTTS T1PKOTH, JTylieBHoro 6oimo [195, c. 561];
MIPOBOKAITisl — HABMUCHI JIii IPOTH OKpEMHUX 0Cl10, opraHizailiid, Jep»aB TOIIO 3 METOIO
IITOBXHYTH X Ha 3ryOH1 Jy1s HUX BUMHKH [196, c. 144].

3 oAy Ha MpPEeAMET JAHOTO JIOCTIKEHHS, BBAXKAEMO 3a JOIUIbHE 3BEPHYTU
0COOJIMBY yBary Ha MUTaHHS 00pa3 Ta MPOBOKAIIHHUX BUCIIOBITIOBAHb, 1[0 MICTITHCS Y
zasBax 10 €CIUI no BigHomenHio g0 Cyy Ta oro cyiiB, siki HOTpiOHO crpuiiMaTi
K HENOBary J1o cyay. 30KkpeMa, AKaJeMiYHUIA TITyMauyHHUA CIIOBHUK YKPAiHCBhKOI MOBH
3a peaakuiero LK. binoaina gae HacTynHe BU3HAUCHHS: «HEMOBAra» - 11e 3HEBaXKIIMBE,
HEUEMHE CTaBJICHHS JI0 KOTO- , 4oro- HeOyb [ 197, ¢. 356]. Cxorke BU3HAUEHHS JAHOTO
MOHATTSA MICTSTh 1 Hillll BUAAHHS. 30Kpema, Beaukuil TiiyMauyHuii CJIOBHUK Cy4acHOI
ykpaincbkoi MoBH i penakiiero B.T. bycena [198, c. 611] 1 Tnymaunuii ciioBHUK
JAM. Vmakora [199]. C. Osxero [200] ta B. Jlams [201] Taymadatres TepmiH
«HETOoBaray» SK BIJICYTHICTh HAJEXKHOI MOBarv, HermanoOnmmBui. ToOTO 3 orysimy Ha
HABEJICHI TPAKTYBaHHS, y HAMOUIBIN 3arajlbHOMY BUTJISII MMiJ] «HEMOBAroro» CIij
PO3YMITH HEIIAHOOJMBY, HEUEMHY, 3HEBAKJIMBY MOBEIIHKY OCOOU IIIOAO0 KOTO- YH
4oro-HeOyb. BinoBiiHO «HemoBary 10 Cyay» CIiJI TPAaKTyBAaTH SIK CBIIOMY HETIOKOpPY
Cyay, CyIl ado CyJOBOMY OpraHy, a TaKOX BIJKPUTE BUPa)KEHHS HEMOBarv J10 HUX
[202, c. 2325; 203 c. 173].

3arajioM y IOpUINYHIN JIiTepaTypl HAYKOBIIl, JOCIIKYIOUM MUTAHHS HENOBaru
JI0 cyay (30Kpema, MOXKHa BUIUIMTH B JaHOMY BUMAKy nopooku C.B. ScrpemOebkoi
[204, c. 363-369], 1.4. Pycenko [205], M.JI. I'anmbniepina [206]), akiieHTYIOTh yBary Ha
TaKMX MOMEHTax: HeroBara J0 CyAy — L€ PI3HOBHUJ IPOLECYAIbHOIO MOPYIICHHS;
Cy0’€KTaMH TaKOTO MPABOIMOPYLIEHHS € SIK YYaCHUKHU TPOLECY, TaK 1 CiyXadi; 1e il 1
BUMHKH, SIKI 3aBaXalOTh Cy/AJl BECTH Ipolec abo sKI CBIIYATh MPO 3HEBAXKIIUBE

CTaBJIEHHS JO0 CyAy YW CYJUIIB. 3HEBaXJIMBE CTaBJICHHS MOXE BHUSBISATHCA Y
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00pa3nMBHUX Ta MPOBOKAIINHUX BUCIIOBIIOBAHHSX, SIKI MICTSTBCS Y MOJAHUX JIO CYTY
3asBax, Y HEKOPEKTHIN MOBEIIHIN MPUCYTHIX y 3a1i, 0Opa3IMBUX BHUCIOBIIFOBAHHSIX
II0JI0 CYAY, HETIOKOp1 Cy[ay, 3HEBXKJIMBOMY CTaBJICHHS JI0 3ayBaKE€Hb CYIy, XaMCTBI,
Burykax. IIpumiTHO, 1O TpW  BHBYEHHI 3apyODKHOTO JOCBITY FOPUIMYHOL
BIIMOBINATBHOCTI 32 TposiB HemoBaru 10 cyay, HO.B. Kamammuk 3ayBaxkye, m1o
HeroBara JI0 Cyay B Jiep)KaBaX aHIJI0-aMEPHKAHCHKOI CHCTEMH MpaBa TPaKTyeThCs
JIOCUTh IIUPOKO: OYyJb-KE BTPYYaHHS Yy BIJIPABICHHS MPaBOCYIs - TEpeadacHi
nmyOumikari y Tpeci, MEperoBopu 3 TMPHUCSHKHUMU, TUCK HAa CTOPOHM Ta CBIJKIB,
HEJ/I03BOJICHA TIOBE/IIHKA Y CY/Ii, HETIAKOPEHHS HaKa3y Cyay - yce 1€ MOYKE BBaOXKATHUCS
HernoBaroro 1o cyay [207, c. 429-433]. Ceoi crenndiydi pucH nMpuTamMaHHI HEMoBas3i
JI0 CYZly B OKpeMHUX KpaiHax MyCyJIbMaHChKOTO pyHmameHTami3my. Tak, 3rigHo ct. 204
rmaBu 4 Koncturyii Icnamcbkoi Pecry6Omiku Tlakucran: «1. Cyn Mae MOBHOBaXKEHHSI
MOKapaTl KOXKHY 0co0Y, sika: oOpakae, 3/1MCHIOE BTpy4aHHs a00 IHIIMM CIOCOOOM
MIEPEIIKO/DKAE CyJIOBOMY TIporiecy a00 HE MINKOPSEThCS HaKazaM Cyay; BUWHSE
CKaHza1 y cyAl abo 31HCHIOE IIOCh TIOJIIOHE, IO MOXKE MPU3BECTH CYyJ1 200 OKPEMOTO
CYIUI0O y CTaH BOPOXKOCTI, MaTH BUCMIIOBAHHIO, 3TaHBOWTH; 3IINCHIOE i, SKi
MIEPEIITKO/PKAIOTh BCTAHOBIICHHIO CYTi MUTAHHS, IO PO3IJBIIAETHCSA CyIOM; BUHMHSE
1HII [ii, SKI y BIAMOBITHOCTI J0O 3aKOHY BHCJIOBIIOIOTH HEMOBAary 10 Cydy. 2.
3niiiCHEHHST TTIOBHOBAYKEHb, HAJIAHUX CYJy Yy BIAMOBIJHOCTI 13 ILIEIO CTaTTEI0, MOXKeE
pEryaroBaTUCS 3aKOHOM 1 OyTH MIANOPSIKOBAHUM 3aKOHY, a TaKOX IpaBUIIaM,
NpUAHATAME caMuM  cyzom» [208, c. 686]. 3arasiom ciim BIAMITUTH TE, IO
BPAXOBYIOUM OLIIHOYHMIA XapaKTep HaBEACHUX MOHATh, Y OUTBLIOCTI 3apyOKHUX KpaiH
Ha 3aKOHOJIAaBYOMY piBHI BOHU C(HOPMYJIbOBaHI JOBOJI PO3MHUTO 1 HEKOHKPETHO, IO
3HAYHO YCKJIA/IHIOE IXHIO KBaTi(PIKaI[I0 y paMKaX Cy/IOBUX IPOBAI>KEHb.

[TokazoBum € te, mo €CIIJI mpu po3misal cnpaB 3BepTaB yBary Ha IMHUTaHHS
HeroBaru 10 cyxay. Tak, y myHkTi 51 mocranosu €CIUI Bix 26 ksitHs 1979 poky
(ckapra No 6538/74) y cmpaBi «Canmi Ttaiimc» (The sunday Times) npotu
Crnonmyuenoro KoposmiBcTBa, 3a3HaueHo, 1110 cys bakieit y cnipaBi «Baiin npoaakte
ara.» npotu ['pin (1966 p.) chopmymroBaB HOpMY TIPO HEMOBAry A0 Cyy HACTYITHUM

ynHoM: «[losiBa KOMeHTapiB Mpo MOTOYHMIA CyHOBUIl mpouec B Oynap-skik dopmi,
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3aTHIN 3aBIATH LIKOJIW CIIPABEIJIMBOMY PO3MIAY cripaBu, Oyne 3 00Ky Oyab-sKoi
ra3eTy HEMNoBarow N0 AaHoro cydy. BimOyTucs Take mMoxke MO-pi3HOMY ... Moxke
CTaTHCS TakK, 1[0 KOMEHTap CIPUYMHHUTH TUM YH 1HIIMM CIIOCOOOM THCK Ha OHY 13
CTOpIH y JaHii CIIpaBi, SK-TO: 3aBaJUTh i BECTH CYJOBHM MpOIIEC, CIIOHYKA€E ii
MOTOJIMTHCS HA MUPOBY YTOJy HA TAKMX YMOBAX, SIKi 3a IHIIMX OOCTaBUH BOHA HE CTaja
0 po3msnaty, a0 BIUTMHE 1HINIMM YMHOM Ha BEICHHS CIpaBH, /¢ BOHA TOBUHHA OyTH
BUIbHa y BHOOpI 3ac00iB OOBMHYBAu€HHS 1 3aXHUCTy, KOPUCTYIOUHCH TPH IOMY
TopaJiamMH, ajie He MTAr0urCch TUCKY» [209].

TakyuM 4YMHOM, BpAaxOBYIOUM HAaBEACHE, MOXXHA JaTH HACTYIHE BWU3HAYEHHS:
HeroBara Jio CyJy - IpOTUIIPABHE BUHHE JISHHS, BUMHEHE JIENIKTO3/IaTHOI 0CO0O0I0,
SK M1 Yac CIIyXaHHS CIIPaBH, TakK 1 3a 1l MeXaMmu, L0 BUSBISETHCS Y CBIIIOMOMY
HEBUKOHAHHI a00 IMOPYIICHHI MPOIECYaTbHUX HOPM, [IsIX, SKI MEPEIIKOHKAOTh
BCTAHOBJICHHIO CYTI THMTaHHS, IO PO3MJIAAAETHCS CYIOM, a TakoK oOpaszax Ta
MPOBOKAIIISIX, AKI MEPEHIKOIKAIOTh HOPMAJILHOMY XO/1y CYZOBOTO IPOIIECY.

Ha namry nyMmMky, mpu 3BEpHEHHI IO CyIy MOPalIbHO-€TMYHI MOMEHTH MarOTh
BaxJMBe 3HaueHHsA. Ocoba, sika aresroe Mmoo 3axucTy cBoix mpaB g0 €CILI sk mo
OJTHOTO 3 HAMOLIBII ABTOPUTETHUX MIDXKHAPOJHUX CYJIOBHX OpPTraHiB Ha MIKHAPOHIM
apeHi, Mae OyTH KyJbTYpHOIO Ta O0OOB’SI3KOBO KOPEKTHOIO T4 BUBAKCHOIO y CBOEMY
3BEepHEHHI. BiATak 3asBHUK HE TUIHKM TMOBUHEH YHHUKATH 00pa3 4 PI3HOTO POIY
MIPOBOKAITiM, a i 3000B’s13aHUI HE JIOMYCKATH iX, SKIIIO Ma€ HaMIp CHpaBi HIIIFOBATH
po3rysin cnpasu y 1poMy Cyai. Tomy ®oaHHUX 0Opa3IMBUX BUCIOBIIOBaHb Ha ajpecy
JIEpKaBM B IJIOMY, a TaKOK Ha aJpecy OKPEeMHX IOCaJ0BUX OCiO, IOPUIUYHHUX OCIO,
rpOMaJIIH Takl 3BEPHEHHS HE MOBUHHI MICTUTU. HepoTpumaHHs LbOro mpaBuia,
Buxomsrun 13 mpaktuku C€CILI, 4bacTo BU3HAETHCS 3JI0BKHMBAHHSM TIPAaBOM Ha
3BEPHEHHSI 1 MPU3BOJIUTH JI0 TOTO, 110 CKapra BU3HAETHCS HEMPUIHATHOIO (30KpeMa,
Taki pileHHs Oyiam npuitHATI y Takux crpasax: Ji CanbBo npotu ITanii, AniHic IpoTH
Jlatsii, Pexak mpotum Yeckkoi PecmyOmiku, [lypiarep 1 ['pynre mpotu @paniii,
Cramoynakaroc mnpotu CnomydeHoro KoposicTBa). 3a JIOTIKOO HEMOXIIMBE
3BEPHEHHS 10 TOCIYyr OCOOM YW OpraHy, y OO0 €KTMBHOCTI, KOMIIETEHTHOCTI YU

HEYNEPEHKEHOCTl SKUX CYMHIBA€TbCA 3asBHUK. buibllie TOro, cymy u4u Cyzul, Ha
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aJIpecy SIKUX JyHAIOTh OOpa3IvBi UM MPOBOKAIIiHI BUCIIOBIIOBAHHSI, JOBOJII CKJIaTHO
BKe OyTH HEUTpaIbHUM YM OC3MPUCTPACHUM ITiJ] Yac CyJ0BOrO PO3NIALY. A TOMY Y
OUIBIIOCTI BWIMAJKIB Cy[Il IHIIIOIOTH TPOIEAYpPY caMmoBiaBomy. Skmio 1e
BIZIOYBAETHCSA Ha CTaJii 1HIIIFOBAHHS MPOBAKEHHSI IO CIIPaBi, TO CYJ0Ba IPAaKTUKA
CIiy€e BUINEHABECHOMY TPABUIIY - 3asBa BIAXWISETHCS 3 MOTHBIB 3JIOBKUBAHHS
npaBoM. Takox He ciij 3a0yBaTH Il PO OAWH BaKIMBUII MOMEHT — IMPAaKTHYHO B
yCIX JIEMOKpAaTHYHUX JeprKaBax CBITY HUHI BCTAHOBJICHI CAHKIII Ha 3aKOHOJIABYOMY
piBHI 3a HemoBary J1o cyay. [Ipy yoMy He TUIbKH y paMKax aJMiHICTPaTUBHOTO IPaBa,
a 1 KpuMiHaibHoro [210, c. 6].

3arajoM BBaKa€Mo, IO HHUHI TOBara J0 OpraHiB MpaBOCYIJisl TMOBUHHA
CIpUIMATUCh SIK BaXJIMBA COLAJIbHA Ta IPaBOBa MLIHHICTh. SIKINO, CHpaBeIMBO
Biamivae JILA. Octadiiiuyk, «y IOpUIMYHOMY PO3YyMIHHI TOBara JI0 Cyay 1 CYyJUIiB
YMOJKJIMBITIOE€ BUKOHAHHSI HUMH CBOiX (DYHKIIIOHAJIbHUX 000B’s13KiB. [IpaBoBa LIHHICT
HIOBaru Jio Cy.1y, SKIIO 1Ie CIIpaB/i MoBara, a He ii iMiTallis, O€AHY€ThCS 3 KOHKPETHOIO
MOBE/IIHKOK YYaCHUKIB CYJIOYMHCTBA, sIK1 1[0 TIOBAry 3aCBiIUYIOTh, Y O€33arepeuHoOMY
BUKOHAHHI TIPOIIECYyaTbHUX BUMOI», TO COIIaJTbHA I[IHHICTH TOJISTAE Y TOMY, IO «BiJI
CTYTIEHS TIOBAru 3aJIS)KUTh CYCITUIbHA JOBIpa JI0 CyIy Ta HOro npeacTaBHUKIBY [211, c.
324]. 1, ue, nmpupogHo. ApKe Cya - 1I€ OCHOBHA, HAWOUIBIII aBTOPUTETHA 1 Ji€Ba
THCTaHINA, Kyau oco0a MOKE 3BEPHYTHCS IO 3aXUCT CBOIX JKUTTEBO BAXKIJIMBUX
IHTEpECIB, 1 caMe Cy/1 IOBHOIO MIPOIO MOXKe HaJlaTH il Takuil 3axuct [212, c. 75-76].
Came Ha 11€#i OpraH MOKJIaJICHO OJTHY 3 HAMMPECTIHKHIIINX 1 BOAHOYAC CKITATHUX MICIH
T0 3aXKCTY MPaB Ta OCHOBOIOJIOKHUX CBOOO]T JTFOTUHU.

Opniero 3 ocobmmBocteit 3BepHeHHa a0 C€CIIJI € Te, mo sKmo Mg 4ac
MPOBA/HKEHHST 0C00a-3asiBHUK Micisi OMilliiHOrO 3BepHEHHs 1 morepemkeHas Cymy
NPUITMHSIE 3aCTOCYBATH OOpa3/iMBl UM NPOBOKAIliiiHI BUCIOBIIOBAaHHA Ta (pasu, ixX
3HIMae, TOOTO 3abupae CBOI CJIOBa Haszajl, MPUHOCUTH CBOI BUOAueHHS 3a HHUX Ta
3ameBHsE, M0 Hajgam Oyxae ix ynukatu, Cyq HE BIIXWISE TaKy 3asBY 3a IiJICTaBOIO
37I0BKHMBAHHS IIPABOM Ha OCKap»eHHs. 30kpema, y cripasl YepHitma npotu Pocii [213]
(pimmenns Big 06.04.2006 p.) mana micrie Taka npaktuka Cyny. Y 1993 p. rpomansauH

YepHIUMH OTpUMaB BUPOOHMYY TpaBMy 1 CyIMBCS 3 IMPUBOAY KOMIIEHCALl IIKOIU
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3I0pOB'I0 1 BTpadeHoro 3apoOitky. Ilicis moBroro posrisay, y KBitHi 1997 p.
TaxTamykcbkiii paiionHudt cyn PecrnyOnmiku Ajures BU3HAQYMB HOMYy  po3MIp
IIOMICSYHUX BUIUIAT 3a BTPAYCHUi 3apo0ITOK, CyMy KOMIIEHCAllii, @ TaK caMo IITpadHi
BIZICOTKM 3a MPOCTPOUYECHHS BUILIAT. 32 CyJOBUM PIIICHHAM BiJIOBIIATBHICT 3a IIi
BUIUIATH TIOBUHHA Oyjla HECTHM KOMIIaHis, jae mparoBaB Uepwimin. Yepes miBTOpa
MicAIll pPecHmyOIKaHChKHIA Cy[ 1€ pIIIEHHS CKacyBaB, ajie¢ HE I[UIKOM, a TUIBKH B
YJacTuH1 po3mipy mTpadHux BicOTKIB. [IUTaHHS MpO BICOTKK OYJI0 CHPSMOBAHO Ha
HOBUI O3S 1 pO3MIIAAAIoOcs CyA0BHUMH 1IHCTAHIIIAIMH Pi3HUX PiBHIB 10 Oepe3nst 2002
pOKy - maibke m'sith pokiB [214]. 27 cepmus 2002 p. Ilpesumis BepxorHoro Cymay
PecniyOmiku  Anuress 3a mnporectoM [ojoBu TaXxTaMyKChKOIO pallOHHOTO Cyay
CKacyBaB yCl TIONIEPEIHI PIIICHHS y CIpaBi, BKAa3aBIIH, IO MO30B OYB IMPEI sIBICHHIA
HEHAJIS)KHOMY BIINOBIavy (BIAMOBIIAIBHICTE 32 BTPATY Ipalie3/1aTHOCTI MIOBUHEH OYB
HECTH He poOO0TONaBeIh, a BJIACHUK BAHTAXKIBKU, KWW TOKamiuuB YepHiruaa). 12
tpaBHsa 2003 p. TaxTaMyKCbKUM paiflOHHUM CyIOM 3asiBHUKY OyJIO PO3'SICHEHO, 110 BiH
Ma€ TpaBo MPE/SIBUTH MO30B JI0 TPABOHACTYITHUKIB HallexHOro Bianoigaya. €CILI y
nporieci po3rysimy 3asBu YUepHiluHA TINIIOB 0 BUCHOBKY, 10 MocTaHoBa [Ipeswumii
BepxoBrnoro Cyay PecryOniku Ajuresi mopylirye HTPUHIMIT TPAaBOBOI BU3HAYEHOCTI
CYZIOBUX pillieHb, rapanToBanuii ctarrero 6 (1) Konsewntii. Cyn npucymB 3assBHUKOBI
KomreHcarlio B po3mipi 2000 eBpo.

Oco0MBICTIO JaHOT CTIpaBu OyJIO Te, 0 YPsiJT 3aKa/1aB BIAXWINTH IF0 CKapry sK
HETPUIHATHY B 3BSI3KYy 3 THM, IO 3asSBHUK 3JIOB)KMBAB CBOIM IPABOM Ha MOAAdy
ckapru. Ypsij BOauaB 3JI0BKUBAHHS ITPABOM B TOMY, 110 KOMYHIKaIlli 3assBHUKA BiJ 23
mucronaga 2003 p., Big 19 xotHS 2004 p. MicTHiIM 00pa3iyBi BUCIIOBIIOBAHHS Ha
anpecy Ypsany, [IpencraBauka P® B €CI1JI Jlanrera I1. A. 1 momiTiunux misgiB Pocii.
Opnak €CIUI BimxunvB BUMOTY Ypsily BU3HATH 3asBY HEMPUMHATHOIO, OCKUIBKU
3asBHUK TpuHic cBoi BuOaueHHs [IpencraBuuky PO B €CILI Jlanrtey I1. A. 1 camomy
Cyny, a TakoX BIIKJTMKaB BCi CBOi 00pazimBi 3ayBaxkeHHs. [Ipu oMy Cy1 Haroiocus
Ha HEMPUITYCTUMOCTI JIJIs TPOLIECyalTbHUX OMOHEHTIB, skuMU B Cy il € Ypsif 1 3asBHUK,

O6pa3J'II/IBO BHCJIOBJIFOBATHUCA 110 BiI[HOIHeHHIO OAWH OO0 OAHOIO, IMPOACMOHCTPYBABIIIHN,
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10 Taka MaHepa BUKJIAJaTU CBOI BUMOTM MOXKE HACHPABIl MPHUBECTH JO BU3HAHHSA
CKapru HeMpUMHATHOIO (11e OyJ10 3adikcoBaHo y §§ 25-28 pimeHHs 110 crpasi) [215].

VY Bumaakax, KOJIM 3asiBHUK HE TPUIHHSE BUCIIOBIIOBATUCH B 00pa3imBiil (hopmi,
npaktuka €CIUI e nuoisixoM BU3HAHHS 3JIOBKMBAHHS TPABOM HA 3BEPHEHHS 1
npuiMae PIIeHHS PO BU3HAHHS 3aSBU HETIPUUHSATHOIO. 30KpeMa, 1€ JEMOHCTPYE
cipaBa «Peiisik mpotu Yexii» (pimensast Bixg 18.05.2004 p.) [216]. 3asBHuK, sxuii
3BepHyBcs g0 €CIUJI, y Humsmi cBoix muctiB g0 Cyay BXKUBaB 00pa3iMBi
BHUCIIOBITIOBAHHSI Ha aJpecy JesIKuX CyiiB KOHCTUTYIIMHOTO Cymy, TpU IhOMY
O€3MiICTABHO iX 3BUHYBAUyIOYM Y HEJOTPUMAaHHI MPHUHIMITY 00’ €KTUBHOCTI. Takox
3afBHUK CHCTEMATHYHO 3/IHCHIOBAB HAKJCMH, CYMHIBaBCSI Ta OCKap»KyBaB
Heynepemkerictb cyanis €CII, uneniB Cekperapiary Cyny, 3BUHyBauyBaB WJICHIB
yecbkoro Peectpy y cepiio3HUX MOMTHYHUX 37104nHax. B pesynbrati posrisixy €CII
BKkazaHux (akriB, Cya MPUHAIIOB 10 BHUCHOBKY, IO TBEP/DKEHHS 3asBHUKA €
HETPUITYCTUMHUMH, TIEPEBUIIYIOTHh MEXI HOPMAJIbHOI KPUTHUKU Ta JEMOHCTPYIOThH
HenoBary a0 Cyay. Biarak mnoBeniHka 3asBHHKAa M€ Bpo3pi3 3 IUILOBUM
MPY3HAYEHHSIM TIpaBa Ha TOJAHHS 3asBH, a TOMY € 3JIOBKUBAaHHSIM ITUM TIPABOM 32
3MICTOM I1. 3 ¢T. 35 KonBeHuii.

¥ cmpasi «Anekcansia ipotu Pocii» [217] (pimenns Bix 22.12.2008 p.) Bnaga PO
CTBEPJIKYBAJIA, 1110 Y CBOIX 3ayBaKEHHSX MPEJICTABHUK 3asBHUKA BUKOPUCTAB JIAMINBI
BUpA3H, a HOr0o 3ayBayKEHHS MICTUJIM CEPI03H1 BUCIIOBIIOBAHHS Ha ajpecy Biaaau PD 1
0CcOOMCTO Ha ajpecy mpeacTaBHUKa Biaau PD. 3okpemMa, 3assBHUK CTBEpP/DKYBAB, IO
PpILLIEHHS TTPO B3ATTS HOTO MiJl BapTy OyJI0 «3aCHOBAHE HA HEMIATBEPIXKEHUX JIOKA3aX),
B 3ayBaOXEHHSIX 3rajayBajiacsi «HeOaueHa TIOCHIIIHICTh, 3 SKOK OYyJIM 3aCTOCOBaHI
3aXOIM», BXKUTI Taki BUpa3H, SK «Blama Pociiicekoi ®eneparlii MOMHIKOBO
CTBEPIKYE» 1 «3aXOIUTIOIOTh JyX O€3BIAMOBIIAIBGHI TBEPPKEHHS BIAIN». A TOMY,
Biaga P mpocuna po3risimaTé Taki BUCIIOBIIIOBAHHS SIK 3JIOBKMBAHHS TPABOM Ha
3BepHEHHs 3a 3MicToM I1. 3 cT. 35 Konsenmii (. 116). PosrmsiayBim obcraBunu, Cyn
3a3HaYMB, 1110 BUCIJIOBJIIOBAHHS, JOIYIIEH! aJBOKATOM 3asiBHUKA BiIOOpaKalOTh HOTo
EMOITIMHMN CTaH 3 TPHUBOJY IMOBEIIHKM BIAQAM Y CHOpaBl Horo kiieHra. Taki

TBCPKCHHA € OI_[iHO‘{HI/IMI/I CYKCHHAMUA 1 IK TakKl He MOXYTb PO3TIEIAATUCA SK
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HerpaBauBi. Cyn BBakae, IO 32 CBOEO (POPMOIO BKa3aHI BHCIOBIIIOBAHHS HE €
oOpa3mBUMH a00 TMPOBOKAIIMHUMHU, a TOMY HE € 3JIOBKMBaHHSM IIpaBOM Ha
3BepHEHHS (11. 118).

VY pazi BXHUBaHHS 00pa3IMBUX, TOTPOKYIOUUX UM TIPOBOKAIIHHUX BUCIIOBIIFOBAHb
Cyn He BU3HAEe 3asBy HENPHUUHSATHOIO, SIKIIO 3asBHUK, oTpuMaBmm Big Cymy
TIOTIEPEPKEHHS, TIPUITMHIE BUKOPUCTOBYBATH TaKi BUCIIOBIIOBAHHS, BIJKIUKAE CBOI
BUCJIOBJIIOBAHHS a00 MPUHOCUTH BHOAuYeHHS, II0 BKa3aHO, 30KpeMa, y CIIpaBi
«['py3uHChKa neibopucTchka mapTis npotu I'py3ii».

BumienaBeniene CBiMUHTH, IO SKIIO 3aSBHUK BHUKOPUCTOBYE OOpas3NHBiI YU
MPOBOKAIIIHI BUCIIOBJIFOBAHHS OO JIepKaBU-BiIOBiIaua, HOro MpeaCcTaBHUKA Ta
oprauiB Biagu, camoro Cymy, ioro kasmessipii abo i CmiBpOOITHHKIB, TO Taki ii
3YMOBIIIOIOTh BIAXWJICHHS 3asBM Ha TiactaBl m. 3 cT. 35 KouBeHili 3a 3micTom
37I0BKMBAHHS TIPABOM Ha MMOJIaHHsI 3asiBU. [IpoTe, 1 BU3HAHHS 3asBU HEMPUIUHATHOIO
Ha I miacTaBl HEOOX1MHO, 100 BUCIOBIIOBAHHS 3asBHHKA HOCWIM CUCTEMATHUYHHUI
(mocnmiaoBHUI) Ta OCOOJIMBO OOpa3MuBUi 1 TPyOuil XapakTep, a MOBa BHUXOJWIA 3a
pPaMK{ HOPMaJIbHOT, IMBUTI30BaHOI 1 PABOMIPHOI KPUTHKH, Ta 32 YMOBH, 1110 3asIBHUK,
orpumaBm Bix Cyoy TONEpepKeHHs, HE TMPUIHHSAE BUKOPHCTOBYBAaTH TaKi
BUCJIOBJTIOBaHHSI 00 HE BUOAYAETHCH.

Ormxe, BXKXUBaHHS 3asBHUKOM OCOOJIMBO 0O0pa3nuBHX ab0 K MPOBOKAIIHHUX
BUCJIOBITIOBaHb, BuUXOmsun 13 mpaktuku €CILUI, € 31moBxuWBaHHSIM TpaBOM Ha
3BEPHEHHSI 1 PO3TIIAAETHCA K HeroBara 10 cyay. [Ipu 1isoMy i HermoBarot J0 CyIy
CJIIJT PO3YMITH MPOTUITPABHE BUHHE JISTHHSI, BUNHEHE JIETIKTO3ATHOIO 0COOO00, SIK TT1/1
qac CIIyXaHHs CIIPaBH, TaK i 3a 1 MeXaMH, 1110 BUSBISIETCS Y CBIZIOMOMY HEBUKOHAHHI
a00 MOpyYIIEHHI POTIECYyaTbHUX HOPM, JISIX, SIK1 IIEPEITKOHKAI0Th BCTAHOBIICHHIO CYTI
NWTaHHS, IO PO3MISIAETBCS CYIAOM, a TakoK oOpazaXx Ta TIPOBOKAIsX, SIKi
MIEPEIIKO/KAIOTh HOPMAJIBHOMY XOJIy CYJIOBOTO IIpOIieCy. Y BHIIAJKAX IMOJAHHS 3asB
13 HenpuiiHATHUM 3MictoM, Cya TOBHHEH KepyBaTtuca TuM, 110 (¢pasmy,
BUCJIOBTIOBAaHHS 3asBHMKA MArOTh BHUXOIUTH 3a MEXKI BCTaHOBJICHHUX pPaMOK

HOPMAJIbHO1, KOPEKTHOI Ta JIETITUMHOT KPUTUKH.
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SECTION 12.
THE CIVIL PROCESS

12.1 Features of the primus victor of the secretary writing notaria notaria

BignoBimno 10 3akony VYkpaimm «[Ipo BUKOHaBYE MPOBAHKECHHS
MIJJIATal0Th MPUMYCOBOMY BHKOHAHHIO PIIIEHHS, 30KpeMa, Ha MiACTaBl TaKHX
BUKOHABYMX JIOKYMEHTIB, SIK BUKOHABY1 HAIlMCU HOTapiyciB. Pa3oM 3 TuM 3rimHo 3
MOJIOKEHHAMU cTatTi 18 [{UB1IbHOTO KOJEKCY Y KpaiHU HOTapiycC 31HCHIOE 3aXUCT
UMBUIBHUX TMpPaB UUIIXOM BYMHEHHS BHKOHABYOIO HAMHWCy Ha OOpProBOMY
JOKYMEHTI y BUNaJKaX 1 B MOPSJIKY, BCTAHOBJIEHUX 3aKOHOM. OjHak, Ha Hally
JIYMKYy, Ha CBbOTOJHIIIHIA J€Hb BUKOHABUMW HAMKC HOTapiyca B JAESKIM Mipi
BTpaya€e CBOIO aKTYyaJIbHICTh Ta € X04 1 «3pyUYHHUM» CIIOCOOOM 3aXUCTY IUBIUIBHUX
npaB B JOCYJAOBOMY TMOpPSAKY, MPOTE€ HE 30BCIM «HaAIWHUM». BBaxkaemo, 110
OJIHIEI0 3 TPUYUH «HEHAIIMHOCTI» BHMKOHABYOTO HAIMUCy HOTapiyca sK
BUKOHABYOTO JIOKYMEHTa Ta CHOCO0Y 3aXMCTy LMBUIBHUX IpaB, € HEIOCTaTHE
3aKOHOJIJaBUE€ BpETYJIIOBaHHA YMOB Ta TMOPSAJAKY WOro BUYMHEHHS HOTapiycaMu
Ykpainu.

BBaxaemMo, 10 TMWTaHHA, IO CTOCY€TbCSA NPHUMYCOBOI'O BUKOHAHHS
BUKOHABYOI'0 HAMKUCY HOTapiyca € HEAOCTaTHbO BUBYEHUM HAYKOBISMHU. Y 3B'SA3KY
3 [UM TeMa LIbOr0 HayKOBOT'O JOCHIIKEHHS Ha CbOTOHI € aKTyaJIbHOIO.

BignoBimno mo m. 3 4. 1 cr. 3 3akony VYkpainu «IIpo BHuKOHaBYE
IPOBA/PKEHHS» BUKOHABUMWA HANMUC HOTaplyca BHM3HAYEHO SK CaMOCTIMHUN
PI3HOBUJ BHUKOHAaBYOTO JOKYMEHTA, MOpSAJ 3 BHUKOHABYUM JIUCTOM, CYJOBHUM
HaKa30M, YXBaJOl0 Cy]ly, IOCBIIYEHHSAM KOMICIi IO TPYIOBUM CIIOpaMm Ta iH.

Ax Bigmivae B.B. fIpkoB, 3HaueHHsS BHKOHABYOTO JOKYMEHTA, IOJSTAE B
TOMYy, IO BIH Ha4e aKyMyJlo€ B €001 BCl TOMNEPEAHIO IOPUCIUKIIIHHY
MPaBO3aCTOCOBYY JISUTbHICTh, 3aKPIILIIOIOYM B CBOEMY 3MICTI Haka3z 1 MoJielb

MIeBHOT IOPUINIHOT IOBEIIHKH [222, c. 84].
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Takox BBaxkaemo, M0 O€3MOCEPEAHHOI0 METOI BUYMHEHHS BHUKOHABUOI'O
HAllMCy € HaJlaHHd JOKyMEHTaM BHKOHaB4oi cuiu. Cnif BII3HAYUTH, IO
BUKOHABYMI HamMc HoOTapiyca, K BUKOHABYMI JOKyMEHT siBIsie co00i0 (popmy
peamizamii OPUCAUKIIIHHUX TMOBHOBaXEHb HOTApIyCIiB, SKI CaHKI[IOHYIOTh
Oe3cmipHe cTarHeHHs 3aboproBaHocTi. HamaHHS MOKyMEeHTaM BUKOHABYOI CHIIU
JI03BOJISIE BUKOPUCTOBYBATH 1X B SKOCTI BUKOHABUMX JOKYMEHTIB, 3a SIKUMU
MOJKJIMBE TIPUMYCOBE BUKOHaHHS [223, c. 8].

Ananizytoun moJjoxkeHHs L{uBinbHOTO KOJekcy YKpaiHu, CliJl 3BEpPHYTH
yBary Ha CTarTio 18, B sIKii 3a3Ha4€HO, 110 HOTAP1yC 31MCHIOE 3aXUCT [UBUIBHUX
IpaB MUIIXOM BYMHEHHS BHKOHABUOTO HAMUCy Ha OOpProBOMYy JOKYMEHTI Y
BUIIAJKaX 1 B MOPSJIKY, BCTAHOBJIEHUX 3aKOHOM [219].

Pazom 3 Thm, y ['naBi 12 [lopsiaky BUMHEHHS HOTapiadbHUX il HOTapiycaMu
VYKpaiHu BHU3HAUEHO, IO 3aXUCT LUBUIBHUX MpaB 3A1MCHIOETHCS HOTaplyCcoM
[IUITXOM BYMHEHHS! BUKOHABYOTO HAITUCY .

BukoHaB4Yl Hamucu BUMHSIOTBCS HOTaplycaMM Ha JIOKYMEHTax, sKi
BCTAHOBIIIOIOTh 3a00proBaHiCTh ab0 mependayvaroTh MOBEPHEHHS MaiHa. SIKIo
BUKOHABUMM HAMKWC HE BMINIYEThCS HAa JOKYMEHTi, II[0 BCTaHOBJIIOE
3a00proBaHiCTh, TO BiH Ma€ OyTH MPOJOBXKEHWA YW BUKJIQJCHHUA TMOBHICTIO Ha
IPUKPIIJIEHOMY A0 JOKYMEHTa CHellaibHOMY OJIaHKy HOTaplajdbHOIO JOKYMEHTa
[224].

JInst CTATHEHHST TPOIIOBUX CyM ab0 BHUTpeOyBaHHS Bijg OOp)KHHKA MaitHa
HOTapiycH BYMHSIOTH BUKOHABYI HAMMCH HAa JOKYMEHTaX, IO BCTaHOBIIOIOTH
3aboproBaHicTh. llepenik MOKYMEHTIB, 3a SIKUMH CTSATHEHHS 3a00proBaHOCTI
OpOBaIUThCS y O€3CHIpHOMY TMOPSAKY Ha MiACTaBl BHUKOHABUMX HAIIUCIB,
BCcTaHOBMIOEThCsI KabineTom MinictpiB Ykpainu [220].

[Ipu 11boMy, HOTapiyC BUMHSIE BUKOHABYl HAIMMWCH, SKIIO MOJaHI JTOKYMEHTU
MIATBEPKYIOTh  O€3CHIpHICTh 3a00proBaHOCTI abo0 1HIIOT BIAMOBIAATBHOCTI
OOp’KHUKA TIepe]l CTATYBayeM Ta 32 YMOBH, IO 3 JHS BUHUKHEHHSI MpaBa BUMOTH
MUHYJIO HE OUIbIlIEe TPbOX POKIB, a Yy BIJIHOCHHAX MDK MiJMPUEMCTBAMU,

yCTaHOBaMU Ta OpPraHi3alisiMH - He OUIbIlIE OJHOTO POKY.
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SKmo Ui BUMOTH, 3a SIKOKO BHUJAE€TbCS BHMKOHABUMM HAmKC, 3aKOHOM
BCTAHOBJICHO IHIIMN CTPOK JIaBHOCTI, BUKOHABUMU HAIIMC BUIAETHCA Yy Mexkax
bOro CTpoKy [220].

Taki ymMOBM BUMHEHHS HOTaplycaMM YKpaiHM BHKOHAaBUMX HAIHCIB
3akpirmieHi y ctartax 87, 88 3akony Ykpainu «IIpo HorapiaTy.

[lepenik MOKyMEHTIB 3a SKUMHU CTATHEHHS 3a00pProBaHOCTI MPOBAIUTHCS Y
Oe3CIpHOMY TIOPSIIKY, 3aTBEP/KEHO Ha 3aKOHOJABUOMY pIBHI TMOCTaHOBOIO
KaGinery MinictpiB Ykpainu Big 29 uepBHs 1999 p. Ne 1172. Ilopsan 13 uum
3aKOHOJIAaBCTBO 3aKPIIUIIOE W HU3KY TapaHTi CTOCOBHO 3a0e3MeUYeHHs MPaBUIbHOL
KBamiiKallii HOTapiyCcoM 3asiBJIE€HOI BUMOTH sIK Oe3CIipHOi. 30KpemMa, 3TiIHO 31 CT.
42 3akony Ykpainu «lIpo HOTapiaT» BUMHEHHS HOTapialbHOI Jii MOXe OyTu
BIIKJIQJICHO B pa3l HEOOXITHOCTI BUTpeOyBaHHS JOJATKOBUX BiJOMOCTEH abo
JOKYMEHTIB BiJl (pI3UYHUX Ta IOPUIUYHUX OCI0 ab0 HaJACHJIAHHS JTOKyMEHTIB Ha
eKCIEPTU3Y, a TAKOXK AKIIO BIAMOBIIHO 10 3aKOHY HOTaplyC MOBUHEH BIIEBHUTHUCH
y BIZICYTHOCTI y 3alHTEPECOBaHUX OCI0 3anepevyeHb NPOTH BUMHEHHS 1€l Aii.

TakuM 4MHOM, HASIBHICTH TaKOrO CIOCOOY 3aXUCTY MOPYIICHUX LMBUIBHUX
npaB ocoOu, 3a0e3neuye MOKIUBICTh KpeIUTOpy (CTATyBaudy) 3aJ0BOJILHUTH CBOI
BUMOTH Ta CTSATHYTH 3 OOpKHUKA 3a00prOBaHICTh HUIIXOM BUMHEHHS! BUKOHABYOTO
HAIMCy HOTaplycoM Ha OOProBOMY JOKYMEHTI Ta MpEA'sIBUTH WOTO 10 BUKOHAHHS
(To ep>kaBHOTO YM MPUBATHOT'O BUKOHABIIS).

[IpoananizyBaBIIM YMWHHE 3aKOHOJABCTBO YKpaiHM MOXKHA BHUILIUTH
HACTYIIHI TIJCTaBU JJisl CTATHEHHS 3a00proBaHOCTI y O€3CHIpHOMY MOPSAKY:
HOTapiaJIbHO TMOCBIAYEHI JAOTOBOPH, IO MEpendavyaroTh CIUIATY TPOIIOBUX CYM,
nepenauy a0o MOBEPHEHHS MaifHa, a TaKOX IpPaBO 3BEPHEHHS CTATHEHHS Ha
3aCTaBlIeHe MalHO (KpiM IMOTEYHUX JIOTOBOPIB); 1MOTEUHI JOTOBOPH, WIO
nependavaloTh TPAaBO 3BEPHEHHSI CTATHEHHS Ha TpeIMeT IMOTeKH Yy pasi
MPOCTPOUCHHS TIJIATEXKIB 32 OCHOBHUM 3000B’SI3aHHSIM JI0 3aKIHUYEHHS CTPOKY
BUKOHAHHSI OCHOBHOTO 3000B’sI3aHHS; KPEAUTHI JJOTOBOPH, 3a SKUMU OOpPKHUKaAMU
JIOTIYIIEHO MPOCTPOYCHHS IUIATEXIB 3a 3000B’SI3aHHSAMHU; JOKYMEHTH, LIO

BCTAHOBJIIOIOTh 3a00proBaHiCTh OaThKiB a00 o0ci0, 1m0 iX 3aMiHIOOTh, 3a
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yTPUMaHHsI AiTeH, K1 TOTpeOyIOTh TPUBAJIOTO JIKYBaHHs, y JOMKIIBHUX 3aKIagax
OCBITH, 3arajlbHOOCBITHIX CaHATOPHHUX IIKOJIaX-IHTEpHATaX, AUTIYUX OyJAMHKAX;
JIOKyMEHTH, III0 BCTAaHOBIIOIOTH 3a00pPTroBaHICTh OaTbKiB abo oci0, mo iX
3aMIHIOIOTh, 3a YTPUMaHHS JITeH 1 MIJJIITKIB, K1 MOTpeOyI0Th 0COOJMBUX YMOB
BUXOBAHHS, y 3arajlbHOOCBITHIX MIKOJIaX 1 NPOQeCiiHO-TeXHIYHUX YUHIMIIaxX
coriaibHOI peadimiTallii; JOTOBOPU JI3WHTY, IO MepeadavyarTh y Oe3cmipHOMY
NOPSIIKY TOBEpHEHHS O0'€KTa JI3UHTY; JOKYMEHTH, WIO0 BCTAHOBIIIOIOThH
3a00proBaHiCTh OPEHJIAPIB 3 OPEHIHOT TUIATH 32 KOPUCTYBAHHS 00'€KTOM OpEHIH;
HOTapiajabHO MOCBIYEHI TOBAPHI Ta (PIHAHCOBI arpapHi PO3MUCKHU.

CTarHeHHs 3a BHKOHAaBYMM  HAIMCOM  MPOBATUTHCA B TOPSJIKY,
BCTAHOBJICHOMY IMBITLHUM TPOIECYyIbHUM 3aKOHOJABCTBOM I BUKOHAHHS
CYJIOBHUX pillieHb Ta 3akoHOM YKpainu «IIpo BUKOHaBUE MPOBAIKEHHSD.

Tomy, mnpuMycoBe BHUKOHAHHS TAaKOTO BHUKOHABUOTO JIOKYMEHTY SIK
BUKOHABYHMM HAMKWC HOTapiyca 3AIMCHIOETHCS B 3aralbHOMy  TIOPSIKY
nepeadayeHomy 3akoHOM Ykpainu «IIpo BUKOHaBYE MPOBAKEHHS» Ta (PAKTUIHO
HE Ma€ BIIMIHHOCTEH BiJl BUKOHAHHS 1HIIMX BUKOHABYMX JOKYMEHTIB.

VY3aranpHIOI0Yi MOYKHA BH3HAYHMTH, IO BUKOHABYWN HAIUC HOTapiyCcy — IIe
HOTApiaJIbHUN aKT, [0 MICTUTh PO3MOPSKEHHS HOTapiyca MpO CTATHEHHS 3
OOpKHMKA TpoIIoBOi 3a00proBaHoCcTi ab0 BUTPEOyBaHHS BiJl HBHOTO MakHa,
BUYMHEHUH B MeEXaX OKPEMOro HOTapialbHOTO MPOBA/KEHHS, Ha TMIJCTaBl
MIATBEPKEHHST OE€3CMIPHOCTI BUMOT KPEIUTOpa, Ta SKUH BOJOJIE CHIIOIO
BHUKOHABYOTO JIOKyMeHTa [225].

Bu3HauuBIIM IpaBOBYy MPUPOIY MOHATTS BUKOHABYOTO HAMKCY HOTapiyca, a
TaKOX MOPSAOK HOTO BUMHEHHS Ta TIPe SBJICHHS 10 BUKOHAHHS, CII1J] IEPENTH 10
JTOCHIPKEHHST Mpo0JieM, sIKi BUHUKAIOTh 1] YaC BUKOHAHHS TaKOTO BHMKOHABYOIO
JIOKYMEHTY SIK BAKOHABUMIA HAMKUC HOTapiyca.

[IpoananizyBaBIM CyJAOBY NPAKTUKY, MH JIANUIA BHUCHOBKY, IO Y
nepeBaXxH1d OUTLLIOCTI BUIAJIKIB, NMPU OOP>KHUKH 3BEPTAIOTHCA 3 MO30BOM IIPO
BU3HAHHS BUKOHABUOTO HAMKCY HOTAplyca TaKUMHU, 10 HE MIJIATa€ BUKOHAHHIO 3

THUX TIJICTaB, 110 CyMH, Ha Kl BUMHEHO BUKOHABYMHN HAIMUC HE € OE3CHIPHUMH,
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CTATyBad HE HaJaB HOTaplyCy YCi JIOKYMEHTH, SKI MiATBEPIKYIOTh
3a00pProBaHICTh, MPOMYIEHUH CTPOK BUMHEHHSI BUKOHABUOI'O HAIKCY TOLIO.

3HOBY X Taky 3BaKalOUM Ha CYJIOBY MPAKTHKY, MOKHa CTBEpPKYBATH, ILO
BOHA € JJOCUTh MTO3UTUBHOIO JIJIs1 OOP’KHUKIB 32 3000B’SI3aHHIMU.

Ha wnamy paymKky, Taka cuTyalis CKjiajgach, y 3B'SI3KY 3 BIJCYTHICTIO
HAJIe)KHOTO BPETYJIOBaHHS BUYMHEHHS BUKOHABUYMX HAMKCIB HOTapiycaMu Ta iXx
MOAANBIIOr0 BHUKOHAHHS Ha 3aKOHOJABUOMY piBHI. 30Kpema, JesKi HOPMHU
3aKOHOJIAaBCTBAa YKPATHU € 3aCTaplIMMU Ta HE BIJIIMOBIIAI0OTH pPeaisiM ChbOTOJICHHS.

V3aranpHIOIOYl BCE BHINE3a3HA4Y€HE, POOMMO BHCHOBOK IIpO Te, IO
BUKOHABYMM HAmuC HOTaplyca — 1€ OAMH 13 CHOCOOIB 3aXUCTy NOPYIICHHX
IUBUIBHUX MIPaB 0COOM y AOCYI0BOMY MOPSAIKY. BIANOBIIHO 10 MOJ0KEHb 3aKOHY
VYkpainu «[Ipo BukoHaBuU€e NMPOBAIKEHHS» BUKOHABYMI HAIIMC HOTapiyca Ma€ CUITY
BUKOHABYOTO JIOKyMEHTY, TOMY MOy OYTH Mpel sSiBICHUI 10 BUKOHAHHS B
3arajJpHOMY TIOPSIIKY JIMIIE 3 BpaxyBaHHSM CTPOKIB BHU3HAYCHHX 3aKOHOM
VYkpainu «IIpo HoTapiaTy.

Ha chorogni akTyanpbHUM € MHUTAHHS BUPIMICHHS MPOOJIeM, SKi BUHUKAIOTh
miJ Yac BYMHECHHS Ta BUKOHAHHS BHUKOHABYOTO HAMHCYy, sKI Oe3mocepeaHbo
MOB’sI3aH1 3 HEHAJICKHUM BPETYJIIOBAHHSIM JIAHOTO MHUTAHHS Ha 3aKOHOIABYOMY

piBHI.

12.2 Features of appeal against court decisions by persons who did not
participate in the case, but the court decided to preserve their rights and

obligations

Y cydacHOMY CYyIOYMHCTBI BHPIIICHHS KOHKPETHOI CIpaBH MPUPOIAHO HE
JIOPIBHIOE BUPINICHHIO CIIOPY, SKAW Mae HabaraTo MIMPIIUN 3MICT Ta KOJIO
(dhopMaTbHUX yYaCHUKIB.

OOcTaBMHaAMK HaW4YacTille CTalOTh MEPIIONPUYUHOIO TOSBH Y CHpaBi ociO,
AK1 He OpaJii y4yacTi y CIpaBi, ajie CyJ] BUPILIUB MUTAHH PO IXHI IpaBa, CBOOOIH,

iHTepecu Ta (a60) 0060B’s13ku. OCcoOMMBICTIO MOAIOHUX OCIO € Te, 10 10 MOMEHTY
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CBO€1 TOSIBM BOHU 3HAXOMAATHCS Y «HEBU3HAYECHOMY KOJMi» Cy0’€KTIB, MEXi SKOTO
MalOTh JOCTaTHRO YMOBHHMH Ta OIHIOBAJIBHHUI XapakTtep. Mawuu 3Mory
3’SBIISITUCS. BXKE TICNA BHUPILNICHHS COpPaBU MO CyTi, 0e3 Oyab-sIKuUX OOMEXKEHb
CTPOKOM Ta HEBH3HAYEHY KUIBKICTh pa3iB, BOHU MOXYTh MEPEBEPHYTH OyIb-KY
COpaBy «3 HIr Ha royioBy». I[lpm mpoMy Taki TOJIli pPO3rOPTATUMYTHCS i
OoQIIIfHUM 3aXHCTOM CBOIX MpaB Ta 3aKOHHUX IHTEpPECIB, $KI TapaHTOBaHI
Koncturymiero YkpaiHun Ta TpolecyaqbHUM 3akoHOM. Ha HEBHU3HAYCHHICTH
IIPABOBOI'0 CTAaTyCy TaKUX OCI0 BKa3ye Te, 110 3aKOHOJAaBYO BOHU HE BITHECEHI 70
JKOAHOT 3 Kareropil cyO’€KTiB IMBUIBHOTO TIPOIIECY, MPOTE KOPUCTYHOTHCS
paBaMH YYacHHUKA CIIPABH.

Jlane MOCHiIKEHHS € aKTyaJlbHUM, B 3B’SI3Ky 3 THM , IO JIOBOJII HEBEIMKa
KUTBKICTh HAYKOBIIIB OOIIMPHO AOCIHIKYBaJd JaHy TE€MYy, Ta MPAaBOBUH CTaTyC
oci0, siki He OpaJii y4acTi B Cy/IOBOMY MPOBAIXKEHHI, ajie PIIEHHs Cyay BUPIIINAIIO
MUTAHH PO X MpaBa Ta 000B’SI3KU.

3akoH Ykpainu Ne2147-VII Bix 03.10.2017 p., sskuM OyJ10 BUKIIAJICHO B HOBIH
penakuii [{uBinpHUN TIporiecyanbHUN KOJEKC YKpaiHu, 3a0e3MeUrB MOKIUBICTH
nojayvl anessAifHUX Ta KacaliiHUX CKapr Micjsl 3aKiHYEHHS amnesiiiHoro abo
KacaIiitHoro po3risiay crpasu [226].

Hopmu onoBnenoro IIIK VYkpainu, siki BH3HA4YaIOTh MEPENiK YYaCHUKIB
MPOIIECY Ta YYACHHUKIB CIIPABH, HE MICTUTh HEOOX1THUX MOCHJIaHb Ha OC10, 5K HE
Opanu ydacTi y cIipaBi, ajie CyJ] BUPIIIUB MUTAHUSI PO iX MpaBa Ta 000B’SI3KU.

Oco06MBOT aKTyaJIbHOCTI HaOyBa€ TOPIBHSHHS IMOCUJIaHb Ha OCi0, SIKI HE
Opanu y4acThb y CIpaB, 3 TPETIMH oco0aMu 0€3 CaMOCTIMHMX BUMOT, aJI’)K€ B YSBI
0araTb0X IOPUCTIB BOHU € MaiKe TOTOKHHUMH, 3 €JIWHOI0 BIIMIHHICTIO —
MOMEHTOM BCTyNy y crpaBy. Hacmpasi, 11e He Tak, OCKUIBKHA 0c00a, BIJMIOBIIHO
no ct. 53, 54 HIIK Ykpainu, Mae mifcTaBu s 3aJIy4€HHS y POJIi TPEThOI 0coou
0e3 caMOCTIMHUX BUMOT, KOJIU «pPIIIEHHS Yy CIIpaBl MOXe BIUIMHYTH Ha i mpaBa Ta
(a60) 000B’sA3KM II0JI0 OJTHIET 31 CTOPIH», @ TAKOXK «SKIIO B PE3yJIbTaTl yXBaJICHHS
CyJIOBOTO DIIIEHHSI CTOpOHA MOKe€ HaOyTH MPaBO CTOCOBHO TaKOi TPEThOi 0coOU

abo TpeTs ocoba MOXke Ipea’ sBUTH BUMOTH /10 CTOpOHW». BoaHowac y cT. cT. 8§,
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17, 18, 352, 389 HIIK VYkpainu s OMHMCy «O0Ci0» BUKOPHUCTOBYETHCS Take
dbopmymoBanHs: «Cy BUPIIIMB MUTaHHS NPO iXHI MpaBa, CBOOOIHU, IHTEPECH Ta
(a00) 000B’si3kM». BoueBuab, CIOBOCIONYYEHHS «MOXE BIUIMHYTH» OXOILIIOE
OLMBII IIMPOKUN CIEKTP BUIMAJAKIB, Y TOPIBHSAHHI 3 (OPMYJTIOBAaHHSAM «CY]I
BUPIIINUB MUTAHHS TPO...».

Boanouac, monmpu mMO3WTMBHI HaMipH 3aKOHOJABLA 3a0€3MEUUTH TAKUM
YUHOM MEXaHI3M JIsl OCKap KEHHs PillieHHsS 0c00i1, sika 3 00'€KTUBHUX MPUYUH HE
Oy7na PUCYTHS TiJ Yac PO3TJISAY CIPaBH, TOBOJI BEIMKA KUTHKICTh CHEIIATICTIB
BOauyae B IIbOMY MOJIMBICTh [IJI1 HEJAOOPOCOBICHUX YYaCHHUKIB TIPOIIECY
NOPYUICHHS! TPUHIIUITY OCTATOYHOCTI CY/IOBOTO PIlLIEHHS.

3riIHO MOJI0KeHb [[MBUTBHOTO TIpOIIeCyalbHOTO KOJIEKCY YKpaiHu, a caMe d.
1 ct. 352: mpaBO Ha OCKap>KEHHS PIIIECHHS CyJy NEepIioi 1HCTaHIII MalTh OCOOH,
Kl He Opaju y4acTi y cCHpaBi, SKIIO CyJ BHUpPIIIMB MHUTAaHHSA NpPO IXHI IpaBa,
cB0OOH, iHTEpecH Ta (a00) 000B’s13ku [227].

Bapro 3a3nauuty, 1110 noaioHe GopMyIIOBaHHS AY’KE CX0XKE Ha BU3HAUCHHS B
UBIJILHOMY MPOLIECYaIbHOMY 3aKOHOJABCTBI TPETIX 0OCi0, sIKI MOXYThb OyTH
3aJTy4eHi JI0 cripaBu 0€3 CaMOCTIMHUX BUMOT.

BinMiHHOCTSIMU € Te, 110 TPETI 0COOU MOXKYTh OYTH 3aJIydeHi A0 3aKiHUCHHS
HiArOTOBYOTO MPOBAKEHHsI a0 K JI0 MOYaTKy IEPIIOro CyAOBOTO 3aciaHHA,
ocolOu Xk, Mpapa SIKUX OyJM MOpYIIEHI BCTYyNalOTh B MPABOBITHOCHHU BXKE MICIs
BUPIIIECHHSI CIPAaBH IO CYTI Ta KOPHUCTYIOTHCS TMpaBaMH yYacHHKA CIPaBU TMPHU
nojavl amesisAniiHOl YW KacallliHOi CKapru Ta MiJ 4Yac amnessIiiHOro 4w
KacallifHOTO OCKap KeHHS PIIICHHS Cyy.

MexaHi3M BUKOPUCTaHHS 11i€i HOPMH 3 OOKy JaHUX OCIO TaKWii: TMIiCIs
OPUMHATTS CyJOM amnemsiuiiHoi  a0o KacaliiHOi  1HCTaHII TOCTaHOBH 3a
PE3yNBTaTOM PO3TIISAY CHpPaBU 3'SBISLETHCA 0c00a, siKa paHille HEe Opaja ydacTi y
CIpaBi, sfiKa MOCWJIAIOYNUCh Ha BUPIMICHHS CyJIOM MUTAHHS Yy CIpaBl mMpo ii mpasa,
00OB'SI3KM Ta 3aKOHHI IHTEPECH, IMOJA€ BIAMOBIAHY aneysiiiHy abo KacaliiHy
CKapry, B SKiil 37eOUIBIIOTO TPOCUTH TPUNHATH PIMICHHS, MPOTUICKHE YU

BIJIMIHHE BiJ] BXKE MIPUNHATOIrO anessIiiiHuM a00 KacalliiiHUM CyI0M.
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BignoBimno mo cr. 54 HIIK Vkpainu, sgkmo B pe3ynbTaTi yXBaJeHHS
CYJIOBOTO pIIIEHHS CTOPOHA MOXe HaOyTH MpaBO CTOCOBHO TPEThOi ocoOu abo
TpeTss ocobda MoOXke IMpe sIBUTH BUMOTH JI0 CTOPOHH, Taka CTOPOHA 3000B’s3aHa
CIIOBICTUTH I[}0 0COOY MPO BIAKPUTTS MPOBAHKEHHS y CIpaBl 1 MOJATH 10 CYAY
3asiBy PO 3ajydeHHs ii 10 y4acTl y CIpaBi SK TPETI 0coly, sKa HE 3asBIIsE
CaMOCTIilHI BUMOTH 1100 MpeaMeTa cropy. Jlo Takoi 3asBu MOBUHHI OyTH J10/1aH1
JIOKa3d PO HaIpaBJICHHS 11 KOIii 0cobi, Mpo 3adydeHHsS SKOi K TPEeThOi 0CcOOU
rojiaHa 3asisa [227].

Ha namry ayMKy, TOJIOBHOIO MPOOJIEMOIO MPH PO3IJISAAI CKapr BiA JaHOi
KaTeropii ocid € Te, 1[0 BOHU MalOTh MPABO OCKApKyBaTH B)KE MPUIHSATI pillICHHS
B OyJb SIKUI CTPOK, aJKe CyJl HE Ma€ MOXJIMBOCTI NEPEBIPUTH TOYHO, KOJIU CaMe
JlaHl 0coOM JI3HAIMCS TPO CYJOBE PIIIEHHS, SKUM OYyJI0O BU3HAYEHO iX MpaBa Ta
000B’SI3KH.

Takum yuHOM, MOXHA MOOAYHUTH TEBHY MPOTAIMHY B 3aKOHOJABCTBI, aJKe
paBOBUM CTaTyC LMX OCI0O BU3HAYEHO YACTKOBO LHMBUIBHO IMpOlECyaJIbHUM
3aKOHOJIaBCTBOM, JI€ PETJIaMEHTYEThCS iX MpaBO Ha amensiiiHe abo KacalliiiHe
OCKap>KEeHHS CYJIOBUX PIIICHb ajie KaTeropis JaHUX OCi0 He BKJIIOYEHA B CITUCOK
YYaCHHUKIB CIIPaBH.

€nunoi no3uuii Bepxosuoro Cyay 3 naHoi cuTyanii Hemae. JlexTo 3 cyauiB
BBa)XKalOTh, 10 TMOAIOHA HOpMa Mae OyTH IJis 3aXHCTy MpaB 0cCiO, SKi JIACHO
MOTPAIUIIU B MOAIOHY CUTYAIlIIO 1 TOBUHHI MaTH MPABO HA OCKAPKEHHS MOA10HOTO
pIIIEHHS Il 3aXUCTy CBOIX IMpaB, IHINI CYyJJ1 BBaXarwTh, 0 HEOOX1THO
PO3TIIAAaTH KOKEH BUTAJIO0K 1HAMBIAYATbHO Ta BXKE PO3TIISIATH CIIPABY BUXOSIUYH
3 KOHKPETHUX OOCTaBHH.

Y BHCHOBKY MO’KHa CKaszaTH, IO MOPSAOK amnesslifHOro Ta KacariiHOro
OCKap>KeHHSI 0cobaMu, siKi He Opaiu ydacTi y CIpaBi, ajie CyJ BUPIIIMB MUTAHUA
po iX mpaBa Ta 000B’SA3KHU € JOBOJI PO3MUTUM Ta HE KOHKPETHUM. 3 OJIHOTO OOKY
ix mnpaBoBui craTyc wyacTkoBo 3akpimeHud B LIIK VYkpainu npaBom Ha

OCKap>KeHHS pILIEHHs Cyay, ajie IpaB yYyaCHUKa CIpaBU BOHM HAaOYyBarOTh JIUIIE 3
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MOYaTKOM BIIKPUTTS amessiHOTO Y KacallliHOTO MPOBAPKEHHS BIJMIOBIIHO 10
1X MMCBMOBOI 3as1BH.

VYkpaiHChKe 3aKOHOJABCTBO HEOOXIJTHO JOMOBHUTU KOHKPETHUM MOPSIKOM
OCKap>KeHHs DpillleHb CyJy BKa3aHOK Yy CTaTTl KaTeropiewo ocid, amke
HEJ0OPOCOBICHI YYaCHMKH MPOIECY MOXKYTh 3J0BKMBATH MOJMIOHMMH MpaBaMu
TOMY, 110 CTPOK Ha OCKAap>KCHHsI JAaHUMH OCO0aMM CYJIOBUX DIIICHb TAaKOX HE
BU3HAYCHUM, Ta HEMOXJIMBO MEPEBIPUTH, KOJIU caMe€ OCOOM Ji3HAJMCS PO JlaHe
pIIIICHHS CY]ly, SIKE BIJTUBAE HA HUX.

[Toni6H1 (akTu BIUIMBAIOTH Ha JOTPUMAHHSA TMPUHIMIY OCTAaTOYHOCTI

CYJIOBOTO PIIICHHS B CIIPABI.
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SECTION 13.
THE CIVIL PROCESS

13.1 Directions of detection of criminally active persons by units of criminal
police

Political and social processes which taking place in Ukraine, accelerated
criminalization of the society, which can be seen, first of all, in changes of
quantitative and qualitative characteristics of crimes, consolidation of criminal
underground and expanding of its sphere of influence on society, destruction or
deformation of basic governmental and social institutions, marginalization of the
citizens, formation of legislative skepticism and mass anomia and loss of social
values as a consequence. At the same time, European choice of Ukraine calling for
creation and implementation of innovative approach to theory and practice of the
law enforcement and legislative practices.

Ever increasing level of organization and professionalism of crimes, their
technical capabilities, creation and strengthening of immunity of criminal elements
to traditional methods and practices of operatively-search activities, well
developed corruption connections, promotes conversion of criminal groups into
highly organized entities, with well-developed infrastructure. From this viewpoint
raises necessity for studying international practices of police activities related to
counteractivities to various crimes and especially to organized ones.

As of today this function of operatively-search activities quite clearly
defined in legislative norms at different levels and numerous branches, such as
Criminal and Criminal-procedural codes of Ukraine, Ukrainian laws «About
National police», «About operatively-search activities», «About organizationally-
legislative basis of fighting organized crimey, a series of departmental and inter-
departmental normative acts, and in particular joint act of the office of Prosecutor’s
General of Ukraine, MIA of Ukraine, SS of Ukraine, Ukrainian Ministry of

finance, Ukrainian border protection Administration, Ministry of Justice from
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16.11.2012 Ne 114/1042/516/1199/936/1687/5 «About organization and execution
of investigative (search) actions and using results in criminal proceedings» etc.
Current Ukrainian law «About operatively-search activities», which acts as basis
for forming directions for operatively-search activities, suggests that «operatively-
search activities is a system of open and secret search, intelligence and counter-
intelligence means which performed by means of operative and operatively-
technological activities». This law establishes comprehensive list of state’s bodies,
which have rights to perform operatively-search activities.

In article 8 of Law of Ukraine «About operatively-search activities» stated
that certain subjects have rights to infiltrate into criminal organization as secret
workers of the operative subdivision, or subject, who is cooperating with the latter,
and keeping real information about their personality secret, create fake enterprises
and organizations, produce documents which conceal a person or relationship of a
persons, premises and means of transportation of operative subdivisions.
Furthermore, article 13 of Law of Ukraine «About organizational-legislative
foundation of combating organized crime» stated that while fighting organized
crime, operative subdivisions have rights to employ secret cooperators, which can
be introduced into criminal groups undercovered, providing that there was no other
means for uncovering organized crimes and bringing these criminals to justice.

Current Criminal Procedural codex of Ukraine categorizes execution of the
special task of uncovering unlawful activities by organized group or organization
as a clandestine investigative (search) activities. According to article 272 of CPC
of Ukraine, it is possible, in time of pre-trial investigation of serious or especially
serious crimes, to obtain information, things and documents, which are important
for pre-trial investigation, by a person, who, according to law, is performing a
special task by infiltrating into criminal group or organization, or is a member of
such group or organization, who are confidentially cooperating with the organs of
pre-trial investigation. At the same time, join order General Prosecutor of Ukraine,
MIA of Ukraine, SS of Ukraine, Ukrainian Ministry of finance, Ukrainian border

protection  Administration,  Ministry of  Justice from  16.11.2012
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No 114/1042/516/1199/936/1687/5 «About organization and execution of
investigative (search) actions and using results in criminal proceedings» suggests,
that performing of special task for uncovering unlawful activities of organized
group or criminal organization is in organizing of investigative and operative
subdivision and in introduction by them of an authorized person, who, according to
law, will be performing such special task while working undiscovered in organized
group or criminal organization and is procuring things and documents, which are
important evidences in investigation of a crime or crimes committed by these
groups. Analysis of provisions of current laws, in our opinion, demonstrating that
existing situation of the law provisioning of realization of intelligence functions of
operatively-search activities is seemingly complete, at the first glance, but with
more detailed review reveals the need for improvement by taking under
consideration intersectional connections, correlation of terms and definitions,
specialization in organization and tactics of entire law enforcement activities.
According to current law the goals of operatively-search activities is
procuring and fixation of the facts related to unlawful acts of subjects and groups,
responsibilities for counter intelligence and destabilization activities by special
services of the foreign countries and organizations based on the guidelines of the
Criminal Code of Ukraine and with the goal to stop crime and in the interest of
criminal legal proceedings, as well as for the purposes of obtaining information in
the interest of safety of citizens, society and the state. At the same time, while
performing such duties, they are realizing all functions of operatively-search
activities. But when we are talking about intelligence function, it worth pointing
out that while performing these activities, tasks can be enhanced by: obtaining,
analytical processing and sharing information with authorized bodies of state
power with the goal of using such information in legislative, law enforcement and
executive activities of the country; counteraction to organized criminal groups,
infiltration of their members into government organizations, and expanding their
influence on processes which take place in the country and society; prevention of

real threats to national interests from organized crime, prevention of events and
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factors which can respond to such factors and create potential threat to national
interests and national security of Ukraine; development and implementation of
methods for neutralization and liquidation of organized criminal groups, creation
of conditions for their uncovering by other means, participation in combatting
international criminal activities.

Detailed knowledge of strategic situation, possible ways of their
development, predicting emergence of dangerous situations creating pre-conditions
for determining national interests; development of required policies for internal
security; improving level of details of tasks for law enforcement; development of
general strategy and necessary plan of actions. Successful implementation of those
decisions if fully dependent on quality of information received, which can be
provided by proper implementation of intelligence function of operatively-search
activities. As it was rightfully outlined by the scientists, operatively-search
activities in by itself is nothing more, but a cyclical process of searching for,
collecting, processing and timely use of operatively-search and other types of
information. The very objects which are the targets of implementation of
operatively-search activities of National police are the criminal environment and
its infrastructure. As of today, the meaning of «criminal environment» covers not
only crimes that already happened, but criminal ideology, criminal society and
individual psychology, and other factors which collectively describe criminal
activities. Some specialists using words «intrusive criminality» in their research,
which, first of all, means that it penetrates, building on and plays an important role
in the system of legislative, financial, and other relationships, gradually changing
political, cultural and spiritual life of the society. As for criminal environment, in
our opinion, intrusiveness can be seen in two aspects: first, determination of the
crime, which in turn acts as an element of the criminal environment; and second, as
a functional determinant of the criminal environment itself, which gives it an
ability to expand into spheres of a social life. This description becomes especially
important under conditions of deep social crisis, when social system can no longer

develop under circumstances of exhausted resources and sense of existence. At this
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time, when old system of the society is losing its abilities, the crisis of
development is growing with stagnation at the background, and in the absence of
the resource for renewal.

We convinced that effective counteractions to crime and especially in their
organized forms, is impossible without understanding of processes which taking
place in criminal environment or in turn creating of required conditions for
documenting facts of unlawful activities. In connection with this, National police is
facing the need to understand conditions leading to creation and existence of
criminal formations, mechanisms by which they are causing harm, roles of each
participant of criminal group in this process, movement of the shadow and legal
financial instruments, which provides basis for these groups or represent target of
their criminal interests, functioning of the infrastructure of organized crime etc.

We must point out that with adoption of Criminal procedural code of
Ukraine in 2012, operative-search activities had lost their offensive character.
Operative sub departments in guardrails of criminal processing stripped out of the
rights to energetically provide activities related to detection and documenting
criminal activities. In fact, operative-search activities end after investigative
subdivisions starts their criminal investigation. This situation leads to loss of
operative positions and preventative nature of activities of National police. We
convinced, that under this circumstances, establishing of criminal intelligence as
integral part of operative-search activities of National police, can bring positive
results in counter-acting contemporary crime and requires conceptualization. We
are certain, that criminal intelligence is one of the functions of operative-search
activities of National police and should be realized by implementation of system,
consisting of intelligence, search, information-analytical methods, including
utilization of operative and operative-technical means, directed to timely
prevention, detection and neutralization of real and potential criminal threats to
national interests of Ukraine. Ways of creation of criminal intelligence are
organizationally-tactical forms — operative search, operatively-search prevention

and operative development. Besides these, criminal intelligence activities must
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continue during pre-trial investigation and in time of execution of the punishment.
We are convinced that following problems which are getting solved by criminal
intelligence of National police are: obtaining, analytical processing and providing
of information regarding situation and possible developments of criminal activities
in the country and its consumption in country’s activities; assistance in
implementation political activities of Ukraine for crime prevention; suppression of
activities of organized criminal groups, infiltration of their members into state
governments and expansion of their influences on processes in the country and
society; prevention of realization of threats to national interests from organized
crime; development and realization of the methods for neutralization and
liquidation of organized criminal groups, creation of adequate conditions for
discovering such groups; participation in international fighting efforts against
organized crime.

In accordance with Part 6 of art. 246 of the Criminal Procedural Code of
Ukraine to conduct secret investigations (investigations) has the right of an
investigator who conducts pre-trial investigation of a crime, or on his behalf -
authorized operational units. The analysis of the above norms, as well as the
practice of their application, gives grounds for arguing that the special task of
disclosing the criminal activity of an organized group is directly carried out by the
unscrupulous employees of the operational units introduced into the criminal
environment. An investigator who conducts a pre-trial investigation of a crime, the
prosecutor does not perform such a special task, and decide on its execution. In
turn, the authorized operational units on behalf of the investigator carry out the
organization of its conduct. In order to align with the provisions of the theory and
practice of operatively-search activities, it is necessary to make changes in art. 272
of the Criminal Procedure Code of Ukraine and in clause 8 of art. 8 of the Law of
Ukraine « About operatively-search activities», namely: The title of article 272 of
the Criminal Procedural Code of Ukraine should be worded as follows: «The
introduction of an undercovered officer of an operational unit into an organized

group or criminal organization». Part 2 of article 272 of the Code of Criminal
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Procedure of Ukraine should be worded as follows: «The introduction of secret
employees into an organized group or a criminal organization for the purpose of
performing a special task is carried out on the basis of a resolution of the
investigator agreed with the head of the pre-trial investigation body or a resolution
of the prosecutor with the preservation of confidential information about the
persony». Paragraph 8 of article 8 of the Law of Ukraine «About operatively-search
activities» «The Rights of Departments Investigating Operational Investigations»
shall be worded as follows: to introduce secret employees into an organized group
or a criminal organization and perform a special task on the disclosure of organized
activities of a criminal group or a criminal organization according to the provisions
of art. 272 of the Code of Criminal Procedure of Ukraine. In our view, the
conceptualization and processualization of the intelligence function of the
operatively-search activities of the National police of Ukraine will dramatically
increase the fight against crime, increase the effectiveness of timely detection and

overcoming the threats of criminalization of society.

13.2 Informational foundations of investigating crimes, commited by members

of youth informal groups

VYV Mexax mi3HaBaJbHO1 JIsTTBHOCTI, sIKa 3A1MCHIOETHCSA M1/l 4ac pO3CIIiIyBaHHs
3JI0YMHIB, YYMHEHHX YICHAMU MOJIOAIKHUX HEPOPMAIBbHUX TPYI, CIHIAYUAN
(MpoKkypop, OrnepaTUBHI CIIBPOOITHUKU) CTHUKAEThCA 3 AedinuToM 1H(opMarlii, a
1HKOJIM 1H(OpMaIliiiHa HEBU3HAYEHICTh B3arajii Ha0yBa€e KpUTUYHOCTI ¥ MOPOIKYE
HEMOKJIUBICTh TPOJIOBXKYBAaTH CIIJACTBO. Y 3B’S3Ky 3 IIMM BUHUKAE€ HarajbHa
HEOOXIJHICTh Y AOCHI/DKEHH] W aHami31 iHdopMaliiHux ocHOB (1HQOPMaLIHHOTO
0a3ucy) po3cligyBaHHS BKa3aHOi KaTeropii 3J04YMHIB, amke 1Hdopmarliiine
HNIAIPYHTS — 1€ KJIIY JO BCTAaHOBICHHS YCIX OOCTaBUH MPOTUBOIPABHOI

(37104MHHOT) ISUTHHOCTI.
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Po3ymoBa X MJISSBHICTH JIOAWMHU (I Yac PO3CHIAyBaHHS 3JI0YMHIB)
OB’ s13aHa caMe 3 OTPUMAaHHAM, 0OpPOOKOIO Ta BUKOPUCTaHHAM 1Hopmariii [235, c.
97].

Po3cnigyBaHHs 3710YMHIB, YUMHEHUX 4YICHAMHU MOJIOADKHUX HEPOpPMaIbHUX
rpyn (00’eIHaHB), € CKIaAHOI0, KOMITKOK POOOTOI0 Uepe3 ICHYBaHHS T'PYIOBOTO
TMisiHHS  (IisHB), crnenu(iyHy MOTHUBAIIMHY CKJIaaoBy, IO cdopMoBaHa Ha
MPOTUCTABIIEHHI «MH» Ta «4yX1», (PaKTOpy PE30HaHCY Ta MOKIUBOI MPOTUIIT
CIIIICTBY 3 OOKY 3aiHTepecoBaHUX OCiO.

Oxpemoi yBaru 3aciyroBylOTh MNHTaHHA (IHAHCYBaHHS MOJIOADKHUX
He(OopMaJIbHUX YTBOPEHB, 30KpeMa €KCTPEMICTCHKOI, MOJITUYHOT CIPSIMOBAHOCTI
[236; 3].

BuBaxkxennm BapTo OyTH CIIIAYOMY Ha MOYATKOBOMY €Talll PO3CIiAyBaHHS,
KOJIM: TIOB1IOMJICHO IIPO BUMHEHHS 3JIOUMHY, TOMYCKAE€THCS MPUUETHICTH JO HHOTO
HeopMalIbHOT MOJIO/II, TUIAHYIOTHCS NEPIIOYEproBi ciigyi (po3lIykoBi) All Ta
OINepaTUBHO-PO3IIYKOBI 3axonu. CaMe Ha LIbOMY €Tami CIITYUM CTHKAeThCS 3
noTpeOOI0 B OMpAIFOBaHH1 JIOBOJII BEJIMKOTO 00’ eMy 1HPOpMAIITHUX pecypciB, sIKi
YTBOPIOIOTh CHUCTEMY 3 TpboMma Onoxamu iH@opmarii. I, mo BaxiauBo, podota 3
IMMHU OJIOKamMH Ma€ BiAOyBaTUCS MPOTITOM yChOTO MPOIIECY PO3CIIAyBaHHS.

1. Ingpopmauin w000 euunenozo 3nouuny. OTpUMaHHS JaHUX BIJHOCHO
CKOEHOTO, YYaCHHUKIB 3J0YMHHOI TMOAIl Ta IHIIMX CYTT€BUX OOCTaBUH
BiJIOYBAETHCS, B MEPITYy YEPry, Ml 4ac MPOBEACHHS MPOIECYATbHUX i, 30KpeMa
cmiaunx (po3mykoBux) aid. I TyT Mae 3HadeHHs iHOpMalliifHa HANOBHEHICTh
CIIuoi CHUTyalli, sfKa CKJajgacs Ha MOMEHT pO3CHiJyBaHHSA, Yd 3aTpUMaHi
N103pIoBaHi (aJpke, IK MPaBUiIOo, 3JI0YMHHI TPOSIBU HEPOPMaIbHOI MOJIOJII MAOTh
rpynoBuii — y nonan 90% BunaakiB), 4u € Oe3nocepedHi CBIOKM MOAIl, 4Yd
OYEBHJIHA CIiJ0OBa KapTWHA (30KpeMa, HAsABHICTh CHEMU(GIYHUX CIIIIB, IO
H1JKPECTIOI0Th MPUCYTHICTh MEBHUX MNOTJAMIB, 1A€i, HeHaBucTi). KirouoBumu
caiauuMu  (PO3NIYKOBUMH) [isIMH, HAa TOYATKy PpO3CHITyBaHHS, CTalOTh OIJISI

Micug monli, orysin Tpyna (y BUNAAKY BYMHEHHA BOMBCTBA), JOMMUT CBIJKA-

173



OYEBHU/IIISA, JOMUT MiJO3PIOBAHOTO (SKIIO BCTAHOBJIEHO HOro 0co0y). Bucoky
1HQOPMATUBHICTh MaIOTh PE3YJbTaTH CYAOBUX eKcrnepTu3. BapTo migkpecautu
HEOOX1/IHICTh MPOBEICHHS TaKUX KPUMIHANICTUYHUX E€KCIEepPTHU3, K JIHIBICTUYHA
eKCIIepTU3a MOBJICHHS Ta €KCIIEPTU3a B1ICO3BYKO3AIIUCY .

He moxHa mpuMeEHITyBaTH 3HAYCHHS ONEPATHBHO-PO3IIYKOBUX 3aXOMdIB Ta
HEIMJIACHUX CIITuuX (PO3IIYKOBUX), 30KpeMa: OMUTYBaHHS OCi0 3a iX 3rojoro,
BUKOPHUCTAHHS iX JOOPOBUIHHOI JOMOMOTH; HErJacHE BUSIBICHHS Ta (PIKCyBaHHS
CIIIJIIB; BUKOHAHHS CHEI[laJbHOTO 3aBJAaHHS; KOH(QIACHIIIHE CIiBPOOITHUIITBO
TOIIO.

Curyariiina 0OyMOBJICHICTh TIPOIIECY PO3CIIAyBaHHS 3JIOYMHIB, IO
BUMHSIOTHCS WICHAMH MOJIOADKHUX He(DOpManmbHUX TPYI, MOXKE BUMAaraTd BiJl
ciigdgoro (MpOKypopa) 3aCTOCYBaHHS TaKOl TaKTHUKO-KPUMIHATICTHYHOI (opMuU
30upaHHs J0Ka30BOi iHopmarii, sK TakTWUYHA omepamia. Tak, HaMu
3alpONOHOBAHI TPW BUIM TAKTUYHMX OIEpalliid, sKi CIpsSMOBaHI Ha BHPIIMIECHHS
OKpPEMHUX 3aBJlaHb Ta ONTUMI3AIlII0 J0CYyI0BOoro posciaiayBaHHs. Lle: 1) «3axuct
cBimKa»; 2) «BcTaHoBieHHS 0COOM MiIO3PIOBAHOTO Ta MOTO 3aTpUMaHH»; 3)
«Hewtpanizamis npotuaii posciigyBanuto» [237, ¢. 189-190].

[Ipu mpoMy crig MaTH Ha yBasi, MO PO3CIIAyBaHHS, MO CYTi, € HE TUIbKU
nporiecoM 30UpaHHs HEOOXITHUX BIJIOMOCTEM 1 JaHMX, a W TPOIECOM iX
IHTepHpeTallii, IKU| € €IEMEHTOM TIpoliecy oTpuManHs iHpopMmaitii [238, c. 17].

2. Pexomenoauii 3 po3kpumms ma po3cai0y8aHHA 3104UHIE, YUUHEHUX
YleHamu Moa00idcHUX Heopmanvhux 2pyn. be3 nepeOiabIIeHHS, BUSHAYAIBHY
poJib B MAISUTBHOCTI 3 PO3KPUTTS Ta PO3CHIAYBaHHS JOCIHIIKYBaHOI KaTeropii
3JIOYMHIB BIJIITPA€ BUKOPUCTAHHS HAYKOBO OOTPYHTOBAaHUX KPHUMIHATICTHYHHUX
METOJUK (MeToauYHuX pekoMmeHpaalii). Ha skamb, iX KUIBKICTh OOMexeHa (JIMIle
B.O. €pmioB 3pificHUB cripo0y po3poOKH «METOJIUKH PO3CHiAyBaHHS 3J0YUHIB
MPOTHU KUTTS Ta 30POB’Sl TPOMAJISIH, BUMHIOBAHUX 4YJIeHAMHU He(OpMaIbHUX TPYII
(pyxiB)», sIKy MOXHa po3rsiaatd sk okpemy) [239]. Kpim Toro, Baprto

HIJKPECIUTH, 110 MIJBHUIIEHHS €(PEeKTUBHOCTI MPOLECY PO3CIITyBaHHSA 3J0YMHIB
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He(opMaIbHOT MOJIO/II MOKJTUBE JIMIIIE IIUISIXOM PO3pOOJICHHS PI3HUX 3a CTyIEHEM
y3arajlbHeHHs KPUMIHATICTUYHUX MeToAuK. OKpemy yBary ciiji OpUAUIATH
CTBOPEHHIO KOMILJIEKCHOT METOJUKH PO3CIIITyBaHHs 3J0YMHIB, YYUHEHUX YJICHAMU
MOJIOJIDKHUX HedopmanbHuX rpy1 [240, c. 105].

B ymoBax iHdopmamiifHOro Bakyymy, sSIKMid 3/11iCHIOE HETaTUBHUI BIUTUB Ha
CA4y AISUIBHICTh, MPAKTUYHI MPAIiIBHUKA MOXKYTh KOPHCTYBAaTHUCS HAayKOBUMU
nyOsiKaisMy, TPUCBSIYEHUMHU PO3CIITYBAHHIO OKPEMHUX KPUMIHAJIBHUX IMPOSIBIB
MOJIOIDKHUX HedOopMaIbHUX YTBOpPEHb (Hampukiajd, Haykosi mpaili B.1. Bosiposa,
A.O. Macamnitina, [1.B. llangupBana 1a iH.).

[IutaHHg 1010 PO3CIITyBAaHHS 3JIOYHMHIB, YYUHEHUX UYJICHAMU MOJIOIIKHUX
HeOopMaIbHUX TPYyIl, SK HIKOJHM, HaOyBalOTh CBOET akTyaldbHOCTI. KiTbKICTBH
MOJIOADKHUX HEPOPMAIBHUX YTBOPEHb AHTUCYCHUIBHOI CHPSIMOBAHOCTI MOCTINHO
30UTBIIYETHCS, SIK 1 PI3SHOMAHITTS 3JI0YMHIB, SIKI HUMH BYMHAIOTHCSA. ChOroJHI
MOXHa KOHCTaTyBaTH, IO MPOOJIEeMH PO3CIIAYBaHHS 3JI0YMHIB HehOpMalIbHOI
MOJIOJII BUTIAJHU 3 TIOJISL 30PY BUEHUX-KPUMIHATICTIB, 1 K HACTIJOK — 0OMEXKeHa
KUIBKICTh HAyKOBUX poOiT [241, c. 96].

3. Ingpopmauyia eionocno pynxuionyeannsa ma O0iaibHOCMI MOJI0OIHCHUX
Hepopmanvuux cpyn. HanexhHe ompamoBaHHS  CHA4YUM  (IIPOKYPOPOM,
OTIEPAaTUBHUKH CIIBPOOITHUKAMU) 1HPOPMAIIHHUX PECypPCiB, MPUCBIUYCHUX 1CTOPIT
BUHUKHEHHS, IISJIBHOCTI, MpoOJieMaM MeJaroriyHoro BHXOBaHHA HepopMaliB,
OCOOJIMBOCTSIM CITUJIKYBAaHHS Y MOJIOJIKHOMY He(hOpMaIbHOMY CEpPEIOBHIII Ta 1H.,
€ HaraJilbHOIO MOTPe00I0, KA MOKE BHMAarae BiJl 3a3HaYEHUX OCI0 3BEPHYTHUCS IO
JIOTIOMOTY JI0 TIEBHUX CIEL1aTICTIB.

I Tyt cmig BpaxoByBaTH, IO OJHIEI0 3 OCHOBHMX TCHJICHIIIHM, sIka BJIACTHBA
BCIM  MOJIOADKHUM  HedOpMallbHUM  TOBAapUCTBaAM, € 1X  MIHJMBICTb
(Tpancopmarliisg, 3HUKHEHHS, BHHUKHEHHS HOBUX TOIO). /g Toro, uio0
po30upaTcs B TPEHIAX Cy4acHOro HeQOpMaJITETy, CIij] MOCTIMHO BiJCTEKYBaTH
Horo MMHaMIKy, SIKICHI Ta KiJbKICHI MOKa3HHUKH, 110 MOXE JO3BOJUTHU COOI JIUIIIE

oOMeKeHa KUIbKICTb JTrojieH ((axiBIll, BYEHI 1 T 11.).

175



BuBueHHs K chemiadbHUX MHUTaHb 00 (DYHKIIOHYBaHHS Ta MisSTIBHOCTI
MOJIOJIDKHUX HeOpMaIbHUX IPYN MOKE B1IOYBATUCS NUITXOM 1) KOHCYIbTAIlIN 31
coerianicroM (cmemianictamu); 2) TMpU3HAYEHHS CHenupIiYHUX EKCIepTu3
(Hampukiaga, KOH(QIIIKTOJOTIYHOI); 3) CaMOCTIMHOTO JOCIHIKEHHS OKPEMHUX
CIIeIiaIbHUX TTUTaHb.

OTtxe, aHami3 iHGOpMALIHHUX OCHOB PO3CHIAYBaHHS 3JIOYMHIB, YUYHHEHUX
YJeHaMU MOJIOAIKHUX HePOopMalbHUX TPyI, € (QyHIaMEHTOM sl PO3POOJICHHS
BIJIMOBITHUX KPUMIHATICTUIHUX METOIUK. JIOCTIKEHHS y PAaKTUYHIN MisUTBHOCTI
iHdopMmalrii (3a gomomororo ii po3nojalTy Ha Tpu iH(opMmalliiiHi OJOKH), MO
BKa3zaHi KkaTeropii 3J0YMHHUX TOCSTaHb, JOTMOMOXE aJIrOPUTMI3yBaTH Ta

CIPOCTUTH POOOTY CIIiTYOr0 (MPOKYpOpa, OrepaTUBHUX CHIBPOOITHUKIB).

13.3 Constitutional guarantees of the rights and legal interests of a person in

criminal judiciary

KpuminanbHo-niporiecyaibHUMH TapaHTIIMU MIPaB 0COOM € OaraTourcenbHi i
pPI3HOMAaHITHI 3a CBOIM KOHKPETHHUM 3MICTOM 3acO0H, YMOBH 1 CIOCOOH, IO
BCTAHOBJIEHI HOpMamH KpPHUMIHaJIbHO-MIPOLECYaTbHOTO MpaBa 1 SKi CIYTYIOTb, 3
OJIHIE€T CTOPOHM 3a0€3MEUYCHHIO MOXKJIMBOCTI peani3aiii, a 3 1HIIOI — 3aXHUCTy,
OXOpPOHI 1 BUIHOBJICHHIO TIpaB 1 3aKOHHMX IHTEpPECIB OCOOM — Yy4YacHHKa
KPUMiHAIBbHO-TPOIIECYaTbHUX BIJHOCHH.

3abe3neueHHsT MpaB 0OCOOM B KPUMIHAJIBLHOMY TMPOIECT JOCSATAEThCS
Yy3rO/KEHO JIIEF0  BCI€ElT CHUCTEMHM BIAMOBIIHUX MPOLECYaJbHUX TapaHTIH.
[ligTpuMytoun AyMKY HpO BIAKPUTICTH MEPENIKy MPOLECyaTbHUX TapaHTIiH, Ciia
3a3HAYUTH, MO0 1X JDKEPEIoOM Moxe OyTh Oyab-Ke Kepeno KpUMiHAIbHO-
npoiecyaibHoro mpasa [243, ¢. 150]. 3a miero miacTaBo0 MOXKHA BUAUIATH TakKi
TpyIH rapaHTiii mpaB 0coOu B KpUMIHAJIBLHOMY MPOIIECi:

1) Mi>kHapOIHO-TTPABOB1 rapaHTii MpaB 1 3aKOHHUX THTEPECIB 0COOH;

2) KOHCTUTYIL1/HI TapaHTIii MpaB 1 3aKOHHUX 1HTEPECIB 0COOU;
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3) cnemiayibH1 rapaHTii MpaB 1 3aKOHHUX 1HTEPECiB 0coOu (Ti, 110 3aKpIrUIeHI,
nepeBaxHo, B HopMax KIIK VYkpainu, a TakoXX y KpUMIHAIbHO-IPOLECYATbHUX
HOpMax IHIIUX 3aKOHIB YKpaiHu).

Hopmu Mi>KHapoAgHOTO mpaBa BCTAHOBJIIOIOTH MIHIMAJIbHI CTaHAAPTH TpaB 1
cBOOO/ YYacHHKIB CYyJAOYMHCTBA Ta IX MpaBOBl TapaHTii, IO MawTb OyTH
3aKpIMJeH] B HAI[lOHAJbHOMY 3aKOHOJABCTBI. BOHU CIyTyIOTh OpiEHTHpPOM ISt
3aKOHOIABIISI 1 MOXKYTh OyTH O€3MmocepeTHbO 3aCTOCOBaH1 JiJis 3a0€3MeUeHHs MpaB
0co0M y BUIAJKaX BIACYTHOCTI TaKUX y 3aKOHOAABCTBI YKpaiHU YU CyNEpEeYHOCTI
3 HOpMaMU KPUMIHAJIbHO-TIIPOLECYaIbHOTO 3aKOHO/IaBCTBA Y KpaiHHU.

BignoBimno mo crt. 19 3akony VYkpainu “IIpo MikHaApOIHI J0rOBOpHU
VYkpainu” Bin 29 uyepBHa 2004 poky YMHHI MDKHApOJHI OTOBOpU YKpaiHu (B
TOMY YHCJIl U Ti, 110 CTOCYIOThCS MPaB JIIOJAUHU, 30KpeMa MiKHAPOIHUN MAKT PO
TPOMaJSIHCBKI Ta MmomiTu4Hi npaBa 1966 p., €Bpornelicbkka KOHBEHI[SI PO 3aXHCT
IpaB JIIOJAWHU 1 OCHOBHHUX cB0O0o1 1950 p.), 3roga Ha 000B’SI3KOBICTh SIKUX HaJaHA
BepxoBHow Panoro VkpaiHu, € 4YacTMHOIO HAI[lOHAJIBHOTO 3aKOHOJABCTBA 1
3aCTOCOBYIOTBCS y TOPSAKY, TMepeadadeHoMy [JIi HOPM  HAI[lOHAIBHOTO
3aKOHOJIaBCTBA. SIKII0 MI>KHAPOJIHUM JIOTOBOPOM Y KpaiHu, IKUI HaOpaB YMHHOCTI
B YCTaHOBJICHOMY MOPSIIKY, BCTAHOBJICHO 1HIII TPaBUiIa, HIX Ti, 1110 nepeadayeHi y
BIJIMOBITHOMY aKTI 3aKOHOJABCTBa YKpaiHW, TO 3aCTOCOBYIOTHhCS TIPaBHIIA
MDKHApOIHOTO JIOTOBOpPY [244].

Koncturyuiitni HOpMHu 3a0€3MeuyloTh OCHOBHI KOHCTUTYIIIMHI MpaBa i
cBOOOJM YyYaCHUKIB KpuUMiHaIbHOTO mporecy. [liii MeTi ciayryroTh HOpMHU
Konctutymii Ykpainu, 10 3aKpiluIioI0Th caMl KOHCTUTYIIHHI MpaBa JIOJUHU, a
TaKOXX JOJIaTKOBI YMOBHU 1 MpaBuUJia MPOBAIKEHHS OKPEMHUX MPOLIECYaNIbHUX il
(mampukian, ct. 30).

OTtxe, B Konctutymii YKkpaiHu BCTaHOBIIIOIOTHCS TpaBa Ta CBOOOAU JIIOUHH,
MOJIOKEHHST B3a€EMOJIIOTh M1 CO0OI0, YTBOPIOIOTh NIEBHY CHCTEMY, SIKa MA€ YITKO
BIIOOpaXaTUCh 1 B Taldy3eBOMY, 30KpeMa, KPUMIHAIBHO-TIPOIECYAThHOMY

BaKOHOILaBCTBi. O‘{CBI/I,Z[HO, TITMOOKE B3a€EMOIIPOHUKHCHHSA KOHCTPITYIIifIHOI‘O Ta
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rajy3eBOro 3akoHOJaBcTBa, Ha naymky JL.M. Bonoainoi, mae miacTaBu
aBCTPINCHKUM IOPUCTAM T'OBOPUTH PO KPUMIHAJIBHO-TIPOIECYATIbHE MPABO SIK MPO
“mpuKIIagHe KOHCTUTYIIIIHE mpaBo” [245, c. 42].

Amnani3 nonoxenb KoHctuTyiii Ykpainu 103BOJIsi€ BUAUIUTH NIEBHY CUCTEMY
KOHCTUTYIIIWHUX TapaHTiii mpaB 1 cBOOOA moauHH y cdepi KpUMIHATBHOTO
cynounHcTBa. [lt0o cucrteMy yTBOpIOIOTH: 1) KOHCTUTYMIMHI NPUHIIUAIA
CYyJIOyCTpOIO; 2) KOHCTUTYIIHHI TPUHIMUIKA CYJOYMHCTBA;, 3) KOHCTHUTYIIIHHI
MaTepialbHO-TIPABOBI 1 TMpOIECyalibHI mMpaBa JIOAWHHW; 4) KOHCTHUTYIIIHHI
000B’SI3KM JIepKaBU, 11 OpraHiB 1 MOCaaoBHX 0cCi0 11070 3a0e3meueHHs NpaB Ta
CBOOO/JI JIIOANHU; 5) KOHCTUTYILINHUN CyJIOBUI KOHTPOJb 32 JOTPUMAHHSM IpaB 1
cB00OOA MOAMHM; 6) KOHCTUTYIIMHI 3acad HECYJOBOIO KOHTPOJIIO 32 AiSUIbHICTIO
JepKaBHUX OPTraHiB 1 MOCAJ0BHUX OCIO0, sIKI BEAYTh KpUMIHAJIbHUM mporiec [246, c.
254].

3HaueHHS! KOHCTUTYLIHHUX MPUHIIUITIB CYJJOYCTPOIO Y CUCTEMI rapaHTii Mmpas
0oco0M B KpUMIHAJIBLHOMY MpOIIEC MOJSrae B TOMY, 110 BOHH XapaKTEPHU3YIOTh
30BHILIHIHN piBEeHb HE3AJIEAKHOCTI CyI0BOI BJIa I, 110 MOKJIMKaHA 3aXUIATH MpaBa 1
cBoOoau rpomaasH [247, c¢.5], a Takox 3a0e3neynuTd ePeKTUBHICTh BiTHOBJICHHS
nopymieHnx mpaB 1 cBobox mromuuau [248, ¢.30]. Cepem HUX 0COOIMBO CIia
BUJIIJTUTH: a) 3MIMCHEHHS MPABOCYAJ BUKIIOYHO CynaMu;, 0) HE3aJICKHICTH 1
HEJIOTOPKAHHICTh CY/JIIB; B) y4acTh HapoJy y 3A1MCHEHHI MPaBOCYIs Ta JEsKI
1HIIII.

KoHCTUTY11iHI NPUHIIMIN CYyI0YNHCTBA XapaKTEPU3YIOTh BHYTPIIIHIN PIBEHb
HE3aJIe)KHOCT1 CYZ0BO1 BJIaJI, BCTAHOBIIOIOTH OCHOBHI BUMOTH 110710 (OpM 1
mpoleaIypu 3MIMCHEHHS TpaBoCyAass B KpuMmiHampbHUX crmpaBax. Cepen
KOHCTUTYI[IHHUX MPUHLHUIIB CYyJJOYMHCTBA B ACMEKTI FapaHTyBaHHs MpaB 0COOU B
KPUMIHAJILBHOMY TIPOIECl CJiJ BUAUIMTH: a) 3aKOHHICTh; 0) PIBHICTH YCIX TEpen
3aKOHOM 1 CYJIOM; B) 3MaraJibHIiCTh 1 JUCHO3UTUBHICTD; T') 3a0€3MeUeHHs MpaBa Ha
3aXHUCT; J) OOOB’A3KOBICTH pillIeHb CYIy; €)3a0e3leueHHs amesIiiHoro Ta

KacaliifHOTO OCKap KeHHS Cy/I0BUX pIlIeHb Ta 1H.
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KoHCTUTYIIMiHI ~ TPUHUMINM  CYJOYMHCTBA  TapaHTYIOTh  peati3alliio
KOHCTUTYI[IHHUX MaTepiaJibHO-NIPABOBUX 1 MPOUECYyaIbHUX TMpaB JIIOJIMHU.
KoncTutyuiiiHi npaBa JOAMHA BiT0OpakatoTh MexXI1 1i CBOOOH, a TAKOXK MPaBOBI
MOXJIMBOCTI BIJICTOIOBaHHS CBOiX 1HTEPECIB Y Cyn0unHCTBl. KoHCTUTYI1IiHI TpaBa
0Cco0M YMOBHO MOJISIOTHCSA HA MaTeplajJbHO-IIPABOBI 1 mpouecyanbHi. Jlo nepiioi
TpynH HajJeXaTb: MPaBO Ha MOBary J0 4YeCTl Ta TIAHOCTI; MpaBO Ha cBOOOAY Ta
0COOMCTY HENOTOPKAHHICTh; MPABO HAa HEJOTOPKAHHICTh KHUTJIA Ta 1HIIOrO
BOJIOJIHHA OcCOOM; MpaBO HA TAEMHUINO JHCTyBaHHS Tomo. Jlpyry rpymy
YTBOPIOIOTH: MPABO Ha 3BEPHEHHS [0 CYIy; IIPaBO Ha OCKap>KEHHS B Cyl M1 4u
O€3IIsUIPHOCTI OpraHiB JepKaBHOI BiaAM, MOCAJOBUX 1 CIIyKOOBUX OCIO; MpaBo
BIIMOBHUTHCH JaBaTH IMOKa3aHHS a00 MOSICHEHHS I0J0 ceOe, 4ieHIB ciM’I Ta
OJIM3bKUX POJUYiB; MPABO HA 3aXUCT U 1H.

PiBeHb BCTaHOBIEHHS KOHCTHUTYLIWHUX OOOB’SI3KIB JA€p:KaBH, i OpraHiB 1
N0Cag0BUX OCi0 1100 3a0e3meueHHs mpaB Ta CBOOO/ JIFOIMHU J03BOJISIE TOBOPUTH
PO KOHIIEMI[IF0 B3a€EMOBIJHOCHH JIEpXKaBH 1 JIIOJWHU, B TOMY 4YHCII 1 B cdepi
KPUMIHAIBHOTO CyIOYMHCTBA. J[0 Takux OOOB’A3KIB CIi BIAHECTU: HEOOXIAHICTD
JTIATH JIMIIEHA ITCTaBl, B MeXaxX IOBHOBAXEHb 1 Yy CIIOCIO, IO BHU3HAYECHI
Konctutymieto ta 3akoHamMu YKpaiHW;, pO3TISAaTH 3BEPHEHHS TPOMAJISH Y
BIJIMOBIHOCTI J0 3aKOHY; y MepeadauyeHuX 3aKOHOM BHIIAJKaxX HagaBaTH 0co01
0€30MUIaTHY OPUIUYHY JOMOMOTY; BIIUIKOJAOBYBAaTH MaTrepiajibHy Ta MOpPaJIbHY
IIKOJTy B pa3i CKacyBaHHS BHPOKY SIK HEMPaBOCYIHOTO; 000B’SI30K MPOKypaTypu
MIATPUMYBATH JEpKaBHE OOBHHYBAaYEHHS B CYy[Il, MPEJACTaBIATH I1HTEpECcU
IpOMaJIsiH, HArjasAaTH 3a JOJEpPXaHHSM 3aKOHIB OpraHamH, W10 MPOBOJSATH
OTIEPAaTUBHO-PO3IIYKOBY  TisIbHICTH, JI3HAHHS, JOCYJOBE CIIJCTBO, TpHU
BUKOHAHHI CYJOBUX pIIlIEHb, a TaKOXX TMPH 3aCTOCYBaHHI IHIIUX 3aXOJiB
IPUMYCOBOTO XapakTepy, OB’ sI3aHUX 3 0OMEKEHHSIM CBOOO IPOMA/ISIH Ta 1H.

KoncTutyuitnuii cynoBuil KOHTPOJb 3a JOTPUMAaHHSM MpaB 1 CcBOOOA
JIOJMHA B KPUMIHAJIBHOMY TIPOLIECI MPOSIBISETHCS 4Yepe3 MpsAMYy M0 HOPM
Konctutymii Vkpainu, mo MamTh BUIIY IOPUAWYHY CHIIy, YV BpPETYJIOBaHHI

KPUMIHAJIBHO-TIPOLIECYAIbHUX BIJIHOCHH, a TaKO0X BTpaTy IOPUIWYHOI CHIIU
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3aKOHaMU, 1HIIMMH MPABOBUMH aKTaMU ab0 iX OKpPEeMHMH MOJOKEHHSIMHU Yy pasi
BU3HAHHS 1X HEKOHCTUTYLIHHUMU.

KoHncTutyniitHi 3acagu HECYyJOBOTO KOHTPOJIO 3a MISUIBHICTIO JEp>KaBHUX
OpraHiB 1 TMOCaJOBHX OCI0O, SKI BEIyTh KpPUMIHAJBHUM TIPOIEC, HA JIYMKY
T.B. OMenb4yeHKO, 3HAXOASATh CBIA TPOSB y: TMpaBl TPOMAIsIH Ha CBOOOAY
o0’enHaHHs AJI1 3aXUCTY CBOiX IpaB 1 CBOOOA; y mpaBi ocoOM 3BepTaTtucs 3a
3aXHCTOM CBOIX MpaB A0 YNOBHOBaAXEHOro BepxoBHoi Pamu Ykpainu 3 mnpas
JIOAWHHU, A0 BIANOBIIHUX MIDKHApOJHUX YCTAHOB YM OPraHiB MIKHAPOIHUX
oprasi3ariiii, 4eHoM a00 YYaCHUKOM sIKUX € YKpaiHa Ta iH [249, c. 256].

3a (YyHKIIOHATBLHOI CIPSMOBAHICTIO KOHCTUTYIIIMHI TrapaHTii nMpaB ocoOu B
KPUMIHAIBHOMY TMIpOILIECI MOKHA PO3AUIMTH Ha: a) rapaHTii peanizauii Mpas;
0) rapaHTii OXOPOHHM IpaB; B) TapaHTIi 3aXWUCTy MpaB; T') TapaHTii BIAHOBJICHHS
npaB. 3a ceporo Al BOHU MOAUIAIOTHCA Ha 3arajbHOTany3eBl (IpaBo Ha MOBAry J0
TIHOCTI 0COOM) 1 CHeriaabHO-TATy3€Bl TapaHTii paB (TIPaBO HA 3aXUCT). 3aJEKHO
B MOXJIMBOCTI OOMEXEHHS: TapaHTii MNpaB, M0 HE MOXYTh OyTH OOMexeHI
(mpaBO Ha JKHUTTA) 1 rapaHTii npaB, OOMEXKEHHS SAKHUX 3a IEBHUX YMOB
JIOMyCKa€ThCs (MpaBO Ha HEAOTOPKAHHICTD JKUTJIA YU 1HIIIOTO BOJIOJAIHHS OCOOM).

OTxe, rapaHTii mpaB 0coOU MEPIIOi TPYNH € OCHOBOIIOJIOKHUMH MTPABOBUMHU
171esIMH, 110 MalOTh HOPMATHBHE 3aKpIIUICHHSA, BOHM 3a0€3MeuyloTh IpaBa Ta
3aKOHHI  1HTepecu CyO’€KTIB  KPUMIHAJIBHOTO TMpollecy, SK  TMPaBuUio,
OMOCEPEIKOBAHO, 4Yepe3 3acCTOCyBaHHS 3aCHOBAHMX Ha MPUHIUIAX HOPM
KPUMIHAJBLHO-TIPOIIECYAIbHOTO 3aK0HY. ["apaHTii mpaB ocoOu 1ii€l rpynu MICTIThCS
y BIJNOBIJHUX MIXKHAPOJHO-NIPABOBUX AaKTaxX, a TakoX B (OCHOBHOMY 3aKOHI
nepxkaBu. Cnmin 3a3HaunTH, MO mopan 3 TuMm, mo KoHcturymis VYxipainu
nepeadavyae mpsAMy Ait0 i1 HOpM, JAesKl 3 i1 MoJIOKEeHb ChOPMYJIbOBaHI TaKUM
YUHOM, IO MOXYTh OyTH 3aCTOCOBaHI B KpHUMiHaJbHOMY Tmporeci 1 0e3
BUKOPHUCTAHHA JOJAaTKOBOTO MEXaHI3My peai3allii, BCTAHOBJIEHOTO KPUMIHAJIBHO-
MpoIECyaTbHUM 3aKOHOM (y TOMY YHCJi MOJIOXKEHHS, copmyiaboBaHi y cT. 30).
Sx cmpaBemnuBo 3a3Hayae M.I. Cipwmii, 3aBasku BBeaeHHIO B KoHcTuTymiro

VYKpainu NpUHLUITIB BEPXOBEHCTBA IpaBa, MPsAMOi Jii KOHCTUTYIIHHUX HOPM Ta
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rapaHTOBAaHOCTI CYJOBOTO 3aXWUCTy TMpaB 1 CBOOOA JIIOJUHU, TMOJOKEHHS
BIIMOBITHOTO  pO3JUTy HAOyJM CTaTyCy HaWBaXJIMBIIIUX KOHCTUTYIIHHUX
perynaropiB, OUIBLIICTh 3 SKHX, O€3 OIJsAy Ha OHOBJIEHHS 3aKOHOJABCTBA,
MOXYTh aKTUBHO TIPAIOBAaTH Ha 1HTepecH JioauHu [250, c. 189].

Bynp-sike mopyIiieHHss HOpM-TapaHTii i€l rpynu 6€3yMOBHO TATHE 3a cO0010
CKacyBaHHS MPHUUHATUX MPOLECyalbHUX pillleHb a00 BHU3HAHHS PE3yJIbTATIB
npoliecyaibHuX Jid HeJOMYCTUMHUMH.

TakuM 4yMHOM, 3arajpHi TapaHTii IpaB OCOOH, IO BUPAKEHI B MPHUHIIMIIAX
KPUMIHAJBLHOTO TpOIleCl W 3akpiljieHl B HOpMax 3aKoHY, CTalOTh peaIbHUMU
3acobamu 3a0e3MedyeHHs SK I1HTEpPEeCiB CYCHIJIbCTBA 3arajioM, Tak 1 MpaB Ta
3aKOHHHX 1HTEPECIB 0Ci0.

Ha nepekonanns B.M. TeptumiHnka, pO3BUTOK CHUCTEMHU MPOLECYAUIBHUX
rapanTtiii 3abe3nedeHHs MpaB 1 CBOOON JIOAWHU B KPUMIHAIBHOMY TIpOIIECi
nependavyae BUKOHAHHS KOHCTUTYLIMHUX BUMOT 11010 HEJOMYCTUMOCTI 3BYKEHHS
ICHYIOUHX TpaB 1 cBOOOJ Ta TapaHTi# iX 3aXUCTY; PO3IMIMPEHHS ICHYIOUOT CUCTEMU
Ta 00CATY 1 3MICTYy OKpPEeMHUX TpaB 1 CBOOOM; YITKE 3aKOHO/JABYE BU3HAYCHHS
MiJICTaB, YMOB 1 MPOLEAYPHU 3aCTOCYBAHHS MPUMYCOBUX 3aXO1B; CTBOPEHHS TaKOi
MoOJIeNl MpolecyalbHOl POpMH, 3a SKOi MPUMYCOBI 3aX0/AU, BTPYYaHHS B TpaBa,
cBOOOAM ¥ 3aKOHHI 1HTEPECH JIIOJWHU AIMCHO Maimu O MiCHEe TUIbKH 3a yMOB
KpaiHbO1 HEOOX1THOCTI; YiTKE BU3HAYEHHS MEXaHI3My 3aCTOCYBaHHS IMPUMYCOBHX
3aXO0J[IB Ta BHHHMKAIOYMX NPU I[bOMY IPABOBIJHOCHH; OOIPYHTOBAHICTh YCiX
plllIeHb II0JI0 BTPYYaHHS B MpaBa i cBOOOAM JIIOJAMHM; II€BICTh MPOLECYaTbHOTO
KOHTPOJII0, CYJIOBOTO i IPOKYPOPCHKOT0 HArJIsIAy 3a 3A1MCHEHHSM MPOLECyaIbHOT
TUSTBHOCTI; BU3HAYEHHS BIAMOBIJAIBHOCTI 3a BCl MPOSIBU OE3IPYHTOBHOTO
BTPYYaHHsS B TapaHTOBaHI 3aKOHOM TIpaBa M CBOOOAU JIOJIMHU; CTBOPEHHS
JOCTYMHOTO, MPOCTOTO 1 HAAIWHOTO IOPUAMYHOTO MEXaHI3My 3axHUCTy W
BIJTHOBJICHHS MPaB 1 CBOOOI, MPaBOBOi peadimiTaIlii Ta BiAIITKOAYBaHHS 30/ IsTHOT
HE3aKOHHUMHU AiaMu mkoau [250, c. 19].

JepkKaBl OTpUMaIM IOpUAWYHE O(OPMIIEHHS y BIAMOBIAHUX MIDKHApPOIHO-
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npaBoBHX akTax, KoHcTuTymii YkpaiHu Ta Tamy3eBOMY 3aKOHOAaBCTBi. OTKe,
OTOJIOCUBIIIM JIFOAWHY, il TpaBa 1 CBOOOAM HAWBWIIOK MIHHICTIO, Jep)KaBa
BU3HAYMJIA 11X BHW3HAHHA, JOTPUMAHHA Ta OXOPOHY W 3aXHCT CBOIM
MepIIOYEepProBUM O0O0B’SI3KOM. Y cepi KpUMIHAIBHOTO CYJAOUYHMHCTBA JEp)KaBHI
OpraHd 1 TOCaJ0BI 0COOM € OCHOBHMMHU CYyO’€KTaMH MAISUIBHOCTI UIOJ0
3a0e3neyeHHs] mpaB 0ci0 — YYaCHHMKIB KPUMIHAIbHO-IPOIECYaTbHUX BITHOCHH,
TUIA IKUX 181 JISUIBHICTE € 000B’I3KOM.

Sxmo B MUHYJIOMY BHPINIEHHS NHTaHb, MOB’S3aHUX 13 MPOIECYyATbHUMHU
rapaHTisIMH B OCHOBHOMY 3BOJMJIOCSI O BHBYCHHS KOHKPETHHX MPOIECYaTbHUX
3ac00iB, 1110 BUCTYIAIOTh SIK TapaHTIi, TO B HACTYITHI POKU CTaIH JOCIIKYBATHUCS
3arajibHl TpoOJIeMU TMpoleCyalbHUX TapaHTid, iX CyTHICTb, cucTtema, Buaud. Ha
MiJCTaBl IPOBEACHOTO TOCIIHKEHHS, aBTOP HOTPUMYETHCS TYMKH, 10 TAPAHTISIMUA
IpaB 0coOM y KpUMIHAJILHOMY IIpOLIEC ciif BBaxkaTH nependoadeHi Koncrutyuiero
VYkpaiau, KpuMiHATEHO-TIPOIECYATbHUM 3aKOHOM YMOBH, 3aCO0H 1 criocoOu, siki B
CBOIM CYKYITHOCTI 3a0e3MedyroTh pealli3allifo, OXOpPOHY, 3aXHUCT 1 BIJHOBJICHHS
npaB 0coOU — Cy0’€KTa KpUMIHATBHO-TIPOLECyallbHUX BiAHOCUH. [lpu npomy, mis
[UX TapaHTId TONIMPIOETHCS HA OCOOJMMBY TIpymy CyO’€KTiB KPHUMIHAJILHOTO
Ipolecy, IHTEpecH SAKHX, $K IHTEPECH TMEeBHOTO0 YYacHUKA KPUMIHAJIBHO-
poIleCcyaIbHUX BIIHOCHH, BIIOOPaXKaOTh MOTPEOY B 3aXHINEHOCT! BAXKJIUBUX JIJIS
HBOTO IIHHOCTEH (T117103pI0OBaHUM, 0OBUHYBAaYeHUH, TOTEPIIIMI TOIIIO).

Buxomgsaun 3 BHINEBUKIAAEHOrO, BU3HAYAETHCI HEOOXIAHICTH 3allOBHEHHS
HEJIOJIIKIB TEOPETUYHOI pO3POOKH 1HCTUTYTY MPOLIECYaIbHUX rapaHTii MpaB ocoOu
W  yIOCKOHAJIEHHS KPUMIHAJIBHO-TIPOIECYalbHUX HOPM 1 TMPaKTUKA  iX
3aCTOCYBAaHHSA 3 METOI0 CTBOPEHHs HEOOXIIHUX rapaHTid 3abe3nedeHHs IpaB 1

3aKOHHMX IHTEPECiB 0COOM B Me€XKax BU3HAYEHOTO MPEIMETY JOCIIIIKCHHS.

13.4 Implementation features of criminal proceedings with respect to judges

Yci rpomaasiHi MaroTh PiBHI KOHCTUTYIIIIHI mpaBa 1 cBOOOAM Ta € PIBHUMHU

nepen 3akoHoM. He mae Oytu mnpuBiieiB abo OOMEXEHb 3a O3HaKaMH pacH,
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KOJIbOPY IIKIpU, TOJITUYHMX, PEJITHHMX Ta IHIIUX MEPEKOHaHb, 32 O3HAKOIO
CTaTi, ETHIYHOTO TOXO/KEHHS, MaWHOBOIO CTaHy, MiCIld MPOXUBAHHS, 3a
MOBHUMHU a00 iHmmMH o3Hakamu (4. 1, 2 cr. 24 Koncrutymii  Ykpainu) [251].
[Ipote, KpuUMIHAIBHUNA MPOILIECYyabHUNA 3aKOH BCTAaHOBIIOE  OCOOJIMBOCTI
POBAHKEHHA 1010 OKpeMoi kareropii oci0 (rinasa 37 KIIK).

OcoOnuBHii TOPSAIOK KPUMIHATIBHOTO MPOBAIKCHHS 3IIHNCHIOETHCS 010
oci0o, 3rimHo cT. 480 KIIK, 30kpema, mpodeciitHoro cyani, cyaai KCVY,
IPUCSHKHOTO Ha Yac 31MCHEHHs HUM IpaBocyans. BeranoBieHHs ocoOamBocTei
KPUMIHAJBHOTO TMPOBADKEHHS 11010 IHMX O0CI0 OOYMOBJIEHO MparHeHHSIM
3aKOHOJABIIsl 3a0€3MEeUUTH iX CaMOCTIMHICTh, HAJaTH CHPUSTIUBI YMOBH s
3MIMCHEHHS IIMMH 0co0aMM BJIaCHMX IIOBHOBa)KE€Hb, B3aXUCTHTH iX BIJ
HEOOTPYHTOBAHOTO KPUMIHAIBHOTO MEpPECiyBaHHs Ta 3aCyI>KEHHS.

Oxpim KIIK, ocobauBOCTI MPUTATHEHHS A0 KPUMIHAIBHOI BIAMOBITAIBHOCTI
miei kareropii oci6 Bu3HaueHi Koucrutymieto Ykpainu (mam KY), 3akonamu
VYkpainu «IIpo cynpoyctpiit i cratyc cyauaiB» Bia 02. 06. 2016 p., «IIpo Bumy pamy
npaBocyaas» Bim 21.12.2016 p., «IIpo Koucturymiiinuit Cyn YkpaiHu» Bin
13.07.2017 p., «IIpo Bumuii antukopynuiauii cya» Big 07. 06. 2018 p., «IIpo
nepxkaBHy cimyxkOy» Big 10.12.2015p., «IIpo 3amobiranas Kopymuii» Bix
14.10. 2014 p., Ta BIAMOBIAHUMH MIJ3aKOHHUMH akTaMu: Permamentom Bumioi
panu nipaBocyas Bijg 24. 01. 2017 p., Pernmamentom KCVY Big 22. 02. 2018 p. ta iH.

3acTocyBaHHS OCOOJIMBOTO TOPSJIKY KPUMIHAIHHOTO MPOBAKEHHS O3HAYaE,
0 /0 BHIIE3a3HAUYEHUX OCI0 KpPUMIHAJIbHE TPOBAKEHHS 3JIACHIOETHCS 32
saragpHuMHU TipaBuiamMu KIIK i3 BpaxyBaHHSM HU3KH OCOOMBOCTEH, BU3HAYCHHX
KIIK. o ocoOmmBoCTeli 3apaxOBaHO BHHITKOBHH MOPSIOK ITOBIIOMJICHHS
ni03pH, 3aTPUMAaHHS, OOpaHHs 3amOODKHOIO 3aXOAy Y BHUIJISAI TPUMAHHS IiJ1
BapTOIO M JIOMAITHKOTO apPEIITY, BIJICTOPOHEHHS B1JI MMOCAIH.

1. KoncruryuiitHo-npaBoBuii craryc cyaui, cyaai Koncruryuiitnoro Cyay
Ykpainu, npucsKHOIO.

KoHcTutymiiHO-nipaBoBHil  CTAaTyC CyAJIB YyCiX KaTeropii 3aKOHOJIaBEIlb

poskpuBae B KV, 3akonax Ykpainu «IIpo cymoyctpiit 1 cratyc cyaaiB», «Ilpo
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Koncturymitnuii Cyn Ykpainny, «[Ipo Bumnuii aHTUKOpyniiidiHuii cya» Ta 1HIIUX
npaBoBux aktax. Crarts 127 KVY Bu3Hayae 3arajibHi BUMOTU /IO CYIJIB YCiX
Kareropiit: 1) Ha mocaay cyazi Moxke OyTH MpU3HAYEHUI rPOMAIsSHUH YKpaiHU Y
Biri Big 30 10 65 poKiB, KU Mae BUILY HOPUANYHY OCBITY Ta CTax mpodeciitHoi
JISUTBHOCTI y cdepi nmpaBa MOHAWMEHIIEe 5 POKiB, € KOMIETEHTHUM, TOOPOYECHUM,
BOJIO/IIE€ JIEP>KaBHOIO MOBOIO; 2) HE MaTH MPUHAJIEKHOCTI 0 MOJITUYHUX MapTIi,
npodCruyiok, OpaTd ydyacTb y Oyab-AKId TOMITUYHIA JISJIBHOCTI, MaTu
NpeICTaBHUIPKUNA MaHJaT, oOiiMaTu OyIb-sfKi 1HII OIJIauyBaHl IOCaJH,
BUKOHYBATH 1HIIY OIUIa4yBaHy poOOTy, KpIM HayKOBOi, BUKJIAAAIbKOi YA TBOPYOI.
BignosigHo g0 4. 1 cT. 52 3akony Ykpainu (nani 3Y) «IIpo cynoyctpiit 1 craryc
CYyIUIIB» CYIJICI0 € TPOMAaJIsSHUH YKpaiHu, skui BiamoBimHo mo KY Ta 1mporo
3akoHy TpHU3HAYEHUH CYJJCI0, 3aiiMae IMTATHY CYIIiBCHKY TMOCaay B OJHOMY 3
CyIiB YKpaiHu 1 3M1ACHIOE TIpaBoCy sl Ha mpodeciiiniii ocHoBi [260]. BiamoBigno
no ct.56 3Y «lIpo cymoycTpiif 1 cTatyc CyAliB» CyAlns Ma€ Takl IpaBa Ta
000B’sI3KU: mpasa: 1) Opath ydacTb y CYIAIBCBKOMY CaMOBpPsAyBaHHI; 2)
YTBOPIOBATH TPOMAACHKI 00’ €qHaHHs; 3) OyTH WICHOM OpraHisaiiii, sKka Ma€e Ha
METI 3aXHCT IHTEPECIB CYJIJIIB, YTBEPIKCHHS AaBTOPUTETY CYyJOBOi BIaJyd B
CyCIUIbCTBI a00 copusie pO3BUTKY mopuanmdHoi mnpodecii Ta Haykw; 4)
MJBUIILYBATH CBIN MpoQeciiHuil piBeHb; 0006 a3ku: 1) MoaepKyBaTUCs MPUCATH;
2) cupaBeIMBO, O€3CTOPOHHBO T4 CBOEYACHO PO3MISIAATH W BUPINIYBATH CYJIOBI
CIIpaBW BIAMOBIAHO JO 3aKOHY 3 IOTPUMAHHSAM 3acaj 1 IpaBWI CyJAOYUHCTBA; 3)
nojaBaT JeKiapailii TpbOX BHUAIB - JOOPOYECHOCTI CYJJI, POJAUHHUX 3B’SI3KIB
CyIlIl Ta 0coOU, YIIOBHOBA)KEHOI HA BUKOHAHHS (DYHKIIIHN nep:kaBu ab0 MiCIIEBOTO
CaMOBDSITyBaHHs; 4) HE PO3rOJIONIYBATH BIJJOMOCTI, SIKI CTAHOBIIATh TAEMHHUITIO, 5)
BUKOHYBAaTH BUMOTH W TOTPUMYBATHCSI OOMEKEHb 3T1HO 3aKOHOJAABCTBOM Yy cepi
3armo0iraHHsl KOpyMIlii; 6) 3BepTaTucs 3 MOBIJOMIICHHSM PO BTPYYaHHS B CBOIO
JUSTBHICTD K CYJII 100 3A1MCHEHHS mpaBocyausa a0 Bumnoi panu mpaBocyans
(mam BPII) ta o I'enepanbHOro npokypopa (najii reHnpoKypop) YIpOAOBXK 5 THIB

micasi TOro, SIK WOMY CTajo BIJIOMO NP0 Take BTPyYaHHs; 7) MiATBEPKYyBaTh
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3aKOHHICTh JDKEpesla TIOXOJKEHHS CBOr0 MaiHa Yy BHUIIQJKaX BU3HAUYCHHUX
3aKOHOJIaBCTBOM.

3V «lIpo cymoycTpiii 1 cTatyc CyaziB» KOHKPETHU3YE BHUMOTH JI0 OKPEMHUX
KaTeropid Cy[[iB: CIIIUAM CYJJCI0 MICIEBOIO 3arajbHOr0 CyIy MOXe OyTu
oco0a, oOpaHa Ha TOcay CIIAYOTO CYyJIJl Ha CTPOK He Oumbine 3 pokiB 300paMu
CYIJIIB IILOTO CYyJTy 3a MPOTO3UIIIEI0 TOJIOBU CYy a00 3a MPOMO3UIIIEI0 OYIb-SIKOTO
CYJAJIi LIbOTO CYJy, SIKIIIO MPOIO3HUIIisl TOJOBU Cyay He Oyia miarpumana. Ciiauuid
Cynls, SIKUA YMOBHOBAKECHWM 3MIMCHIOBATH KPUMIHAJIBHE MPOBAIKEHHS IIIOI0
HEMOBHOJIITHIX, TOBUHEH  CHEIlaji3yBaTUCA  Ha  MPOBAKEHHI  IIOJ0
HEMOBHOJIITHIX, MaTU CTaX poOoTu cyaiero Ounbiie 10 pokiB yum HAWOIIbIINANA
cepen ycix CynmiB IbOTOo Cyay, OyTH oOpaHMM Ha TmoOcady Cy[al, SIKAW
YIOBHOBa)XEHUH 3/IIHCHIOBATH KpUMIHAIbHE MPOBAKEHHS 1100 HETIOBHOJITHIX,
Ha 300pax CyAJiB I[LOTO Cyay Ha CTPOK He Oubie 3 pokiB. Cyaaero anemnsiiiHoro
cyny Moxe 0yTu ocoba, sika BIIMOBIIa€ BUMOTaM JI0 KaH/IUATIB Ha TIOCaLy Cy/ll,
3a pe3yJbTaramMu  KBaji(pikamifiHOrO OIIHIOBAHHS TMIATBEpJUJia 3JaTHICTh
3MIMCHIOBATH MPABOCYIJIA B aNeJSIIIIHHOMY CY/Il, Ma€e CTax abo Ha rmocaji Cyasl He
MeHIIEe 5 pokiB abo poOOTH aJBOKAaTOM HE MEHIIE 7 POKIB, YU Ma€ HAyKOBUU
CTymiHb y cdepi mpaBa Ta CTaX HAyKOBOi poOOTH y cdepi mpaBa HE MEHIIE 7
POKIB, YA Ma€ CyKyIMHUH CTaX poOOTH CYJJEI0, aJlBOKATOM, HayKOBIeM y cdepi
npaBa He MmeHmie 7 pokiB. Cymuero BCY moxe Oytu ocoba, sika BiJNOBigae
BUMOTaM JI0 KaHAWJATIB Ha MOCaxy CYy/IJi, 3a pe3yJbTaTaMy KBai(]iKaliifHOTO
OIIIHIOBAaHHS MiATBEpAuWiIa 34aTHICTh 3AiHCHIOBaTH npaBocyaas y BCY, a Ttakox
Mae cTaxk poOOTH Ha 1ocaji cyaal He MeHine 10 pokiB abo Mae HAYKOBUM CTYMiHb
y cdepi mpaBa Ta cTaxx HayKOBOi poOOTH y cdepi nmpaBa He MeHie 10 pokiB, uu
JOCB1JT TpodeciiHOoil AiSILHOCTI aJBoKaTa He MeHIe 10 poKiB, YU CYKYIMHUHN CTax
poOoTH Ccyniero, HaykoBleM Yy cdepi mpaBa, agBokaroM He MeHiie 10 pokiB.
Cynnast Bumoro cyny 3 muTaHb 1HTEIEKTyaJIbHOI BIIACHOCTI TTOBUHEH BiJIIIOBIATH
BUMOTaM J0 KaHJUJaTIB Ha Mocady Cy/AJi, 3a pe3yJbTaramu KBai(ikaiiiHoro
OIIIHIOBaHHS MIATBEPAUTH 37aTHICTh 3/IIMCHIOBATH TIpaBoCy s y Bumomy cyni 3

MUTaHb 1HTEJIEKTYaJIbHOI BJIACHOCTI, MaTH ab0 CTa)x poOOTH Ha MOcajl CyAJl He
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MeHIe 3 pokiB, a00 JOCBiA MpodeciitHOT AISIIBHOCTI MATEeHTHOTO MOBIPEHOTO HE
MEHIIIe 5 POKiB, a00 TOCBiA MpodeciiiHOl MISITBHOCTI aABOKATa MO0 31MCHEHHS
MIPEICTaBHUIITBA B CY1 Y CIIpaBax IOJI0 3aXUCTY MPaB IHTEIEKTyaIbHOI BIACHOCTI
HE MEHIIE 5 POKiB, a00 CYKYyIHHUN CTaXk poOOTH Ha BUIIE MEPETIUEHUX MOcaaax He
menme S5 pokiB. Cymns KacamiiiHoro KpuMIHAJIbHOTO CyJy TIOBHHEH
creliani3yBaTucs Ha KpUMIHAJIBHUX CIpaBax BiAMOBIAHO 70 4. 3 cT. 37 3V «lIpo
CYJOYCTpIH 1 CTaTyC CYIIBY.

Cratts 7 3Y «lIpo Bumumii aHTUKOpYNIIHHMIA Cy» OKPIM 3aralbHUX BHMOT,
K1 aHaAJOTIYHI BHMOTaM JIO CYJJI1 TEpIIOi 1HCTaHIIi, BCTAHOBJIIOE CIHEIlalibHI
JIOAATKOBI BUMOTH J0 CYyJJI BUIIOro aHTUKOPYMIIHHOTO CYyIy, SKUM HE MOXE
Oytn ocoba, sika ynpomaoBxk 10 pokiB, MmO NepenyloTh MNpU3HAYEHHIO: 1)
mpaioBajia B OpraHax MNpOKypaTypu YKpaiHW, BHYTPIIIHIX CHOpaB YKpaiHH,
Hamionanenoi momimii Ykpainu, JlepxaBHoMy Oiopo posciimyBanb (nam J(BP),
IHITUX TIPAaBOOXOPOHHUX OpraHax, mojaTkoBii Mimiiii, CBY, MuTHHX opraHax,
HauionansHoMy  aHTHKOpymnuiiHoMy — Owopo  Ykpainm  (mam  HABY),
HamionanpHOMY areHTCTBI 3 MHTaHb 3amodiraHHs kopymuii, HamionameHOoMy
areHTCTBI YKpaiHW 3 THUTaHb BUSBICHHS, PO3IIYKY Ta YIPABIIHHS aKTUBaMH,
OJIep’KaHMMHU BiJl KOPYIIUIHHUX Ta 1HIIUX 3JI0YMHIB, AHTUMOHOIIOJIbBHOMY KOMITETI
VYkpainn, PaxyHKoOBiW manari, IEHTPaJbHOMY OpraHi BHKOHABYOi BIAIH, IO
3abe3neuye GopMyBaHHS Ta peajizye AEp)KaBHY IMOJATKOBY 1 MUTHY IOJITHUKY,
LEHTPaJbHOMY OpraHi BHKOHABYOi BIIaJM, L0 peajli3y€ AEpKaBHY MOJITHKY Y
chepi 3amobiraHHs Ta MPOTUIIL Jieramizailii JOXOJIB, OJEpPKaHUX 3JIOYMHHUM
nuiaxoMm, abo (inancyBaHHio Tepopusmy; 2) Oyna wienom BKKC VYkpainu abo
Bumoi pagu roctuiii 1o Habpands yuHHOCTI 3Y «IIpo BiIHOBIICHHS AOBIPH 0
CylIOBOi BIaad B YKpaiHi», 3) oOiliMara MOJITHUYHI TOCajau, Mala
peICTaBHUIBKUN MaHaT; 4) BXoauia 0 ckiaany MiKBITOMUYOI KOMICIT 3 MUTaHb
JIep’KaBHUX 3aKyIMiBeJb O CTBOPEHHS EJIEKTPOHHOI CHUCTEMM 3aKyIiBellb
BianoBigHO 10 3Y «lIpo myOmiyHi 3akymiBiD»y; S5) BIZOMOCTI MPO SIKYy YU IIPO
KEepIBHHUI opraH a00 HArJsJoBYy paay IOPUAMYHOI 0cOOM, /IO CKIIAay SIKOi BOHA

BXOAMWIa, BHECEHI 10 €IUHOrO JepKaBHOrO peecTpy ocid, sKi BYMHWIU
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KOPYTIIiHHI a00 MOB’sA3aH1 3 KOPYIIIIE€I0 MTPaBOMOPYILICHHS; 6) YIIPOIOBK OCTaHHIX
5 pOKiB BXOJWJIa 10 CKJIaTy KEpIBHUX OpraHiB MOJITHYHOI MapTii abo nepelyBaa
y JOTOBIPHUX BIJHOCHHAX 3 TMOJITUYHOIO TApTi€l0; 7) Maja CyAUMICTh 3a
BUYMHEHHS YMHCHOTO 3JIOUMHY; 8) sika 32 BUPOKOM CyAy, 1110 HaOpaB 3aKOHHOI
cuiy, Oyna mo30aBiieHa mpaBa o0iiiMaT mocaau abo 3aiiMaTHCs AISUIBHICTIO, IO
NOB’s13aH1 3 BUKOHAHHAM (YHKIIIH iep>kaBu ab0 MICLIEBOTO CaMOBpPSTyBaHHS (KpiM
0ci10, siKi pealduTiTOBaHi).

Bignosimao nmo cr. 11 3V«lIpo Koucrurymitinuit Cym VYipainm» [261]
cyaaeto KCY moxke OyTu TpoMaasHUH YKpaiHu, SKUM BOJOJIE ACP’KaBHOIO
MOBOIO, Ha JICHb TIpu3HaueHHs JocsT 40 poKiB, Ma€ BUIIY IOPUIUYHY OCBITY 1 CTaX
npodeciiinoi AisuIbHOCTI Yy cdepl mpaBa ImoHaiiMeHmie 15 pokiB, BiANOBIAA€E
KPUTEPII0 TMOJITUYHOI HEHUTPaAJbHOCTI, MPOMIIOB CHEIilalbHy TEPEBIPKY B
nopsaky, BctanosieHoMy 3Y «Ilpo 3amob6irannsa kopynuii». Cyans KCY ne moxe
CyMIIIaTH CBOIO TOcaxy 3 OyIb-SKOIO TOCaI0I0 B OpraHi Jep>KaBHOI Biagud ado
OopraHi  MICIIEBOTO  CAMOBpSIyBaHHs, opraHi npo¢eciiHOro MPaBHUYOIO
CaMOBpAIyBaHHs, 31 CTarycoM JemyTaTa Oynab-fKOi Kareropii, 3 1HIIUM
MIPEICTaBHUIILKIM MaHIaTOM, 3 aJBOKATCHKOIO UM MiANPUEMHHUIIBKOIO AiSIBHICTIO,
oOiiMatu OyAb-gK1 1HIII OIUIa4yBaHI IIOCAad, BHKOHYBaTH OyAb-KYy I1HIIY
OoTuIayyBaHy poOOTYy, 3a BUHATKOM 3/1ACHEHHS BUKJIAIAIlbKOi, HAYKOBOi YU
TBOpYOi MisNTBHOCTI Ta OTPUMAaHHS BHHAropoad 3a Hel, BXOAUTH IO CKIIaTy
KEpIBHOTO OpraHy YW HArJsI0BOI pajdl IOPUIAYHOI OcoOM, IO Ma€e Ha MeTI
oaepxanHs npuOyTKy. Ha cynmie KCY mommproroThcs BUMOTH Ta OOMEXEHHS,
BcTaHoByeH1 11t 3Y «IIpo 3amoGiranHst KOpyIiii.

Bianosimno mo crateit 63, 65, 68 3V «lIpo cymoyctpiit 1 craryc cymmiB»
MPUCSHKHUM € 0c00a, sika BianoBiaHo 10 1. 1 4. 12 c1. 31 KIIK y pa3si 3a1iicHeHHs
KPUMIHAJIBHOTO TPOBA/KEHHSI IIOA0 3JI0YHMHIB, 32 BUMHEHHS SIKUX TIEpen0adeHo
JIOBIUHE I1030aBJCHHS BOJII, Ta 3a KJIONMOTaHHSM OOBHHYBAYCHOTO 3JIIMCHIOE
CYJIOBUHM PO3IJISLA Y CKIAl CyAy NPUCSKHUX, IKUN CKJIAIa€ThCs 3 IBOX CYIIIB, SIKI
MaroTh CTaX poOOTH HA TOCaal CyAJl HE MEHIIE 5 POKiB, Ta TPHOX MPUCSHKHHX.

[TpucsxHuM Moke OyTH TpOMaIsHUH YKpainu, sikuid gocar 30 BiKy, BiANOBiIa€e
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BCcTaHOBJIEHUM 4. 2 cT. 65 3V «IIpo cymoycTpiit i cTaTyc CyaaiB» OOMEXKEHHSIM
JUIS. TIPUCSDKHOTO 1 TOCTIMHO TMPOKMBAE Ha TEPUTOPii, HA SIKY MOIIUPIOETHCS
IOPUCAUKIIIS BIAMOBITHOTO OKPY>KHOTO CYAY, SIKIIO 1HIIE HE BU3HAUYEHO 3aKOHOM.
Ha npucspkHUX NOMMPIOIOTHCS TapaHTIi HE3aJeKHOCTI M HEIOTOPKAHHOCTI CY/I/IIB,
YCTAaHOBJICHI 3aKOHOM, Ha 4Yac BUKOHAHHS HUMH OOOB’S3KIB 31 3I1HCHEHHS
IPaBOCY .

3ayBaxxyemo, 110 BIAMOBIIHO 10 MiAM. «» 1. 1 cT. 3 3V «IIpo 3anobiranus
kopymiii» cyaai, cyan KCY, mpucsokai (i 4ac BUKOHAHHS HUMH OOOB’SI3KIB Y
CyJl) HaJIeKaTh JI0 0Ci0, YIOBHOBAXKEHUX HAa BUKOHAHHS (QYHKIIN aep:kaBu abo
MICIIEBOT'O CaMOBPsIyBaHHs. 3T1IHO 4. 1 ¢T. 3 11boro 3aKoHy CyAJ1 yCiX KaTeropin
€ cy0’exTtamu, BIIMOBIJAJIBHUMHU 3a JOTPUMAHHS BHUMOI AHTHUKOPYMIIITHOTO
3aKOHOJIAaBCTBA 1 BUYMHEHHS KOPYIIIMHWX MPABOMOPYIICHb YH IPaBOTOPYIICHD,
NoB’si3aHUX 3 Kopynuieto. Binnmosiano no npumitku 2 go cr. 368 KK Ykpainu
CyIJll HaJeXaTh JO CIY>KOOBUX 0Ci0, SKi 3aliMarOTh BIJIOBIJAJIbHE CTAHOBHIIIC.
BignoBimno mo mpumitku 3 ngo cr. 368 KK Vkpainu T'omoa KCVY, iioro
3actynauku Ta cynnai KCY, T'onosa BCY, #oro mepiuii 3aCTYIHUK, 3aCTyITHUKA
ta cyaal BCY, rofoBu BUIMX CHeEIiadi3oBaHUX CYJIIB, X 3aCTYMHUKH Ta CYAJi
BUIIUX CTEIIATI30BaHUX CYJIIB € CIy>KOOBUMH 0Cc00aMH, SIKi 3aiiMaloTh 0COOJUBE
CTaHOBHUIIIE.

2. Imynirer cyani, cynai Koncruryniitnoro Cyay YKpaiHu, NPHUCSKHOTO
BiJl KPpUMIHAJILHOTO Mepec/iiyBaHHSA

[HCTUTYT MpPaBOBOTO IMYHITETY — OJAWH 3 KIIOYOBUX CTAaTyCHUX €JIEMEHTIB
opraHizailii jep>kaBHOi Biaau. BiH 3a0e3mnedye CaMOCTIMHICTh 1 HE3aJeKHICTh
pI3HHX OpraHiB JEp>KaBHOI BJIaJU, TOCAMOBUX 0CI0, HAAUICHUX IMYHITETOM.
CynaiBChbKHM IMYHITET YKPATHCBKUX CYJIIB 3a Kjacu]ikalliero HaJeKUTh 10 BUIY
OOMEXKEHOT0 MPOLIECyabHOTO IMYHITETY, SKMA OJHAKOBUI B yCIX BHUMaJIKax
BUMHEHHS Cyajet0 Oyab-skoro 3mounHy. Ct. 126 KVY rapantye He3alexKHICTb,
HEJIOTOPKAHICTh CYJIB, SIKI MOJATalTh y TOMYy, 110 0e3 3roau Buioi pamu
MPaBOCYJS CYJI0 HE MOXKe OyTH 3aTpUMaHO / yTPUMAHO i1 BapTOIO / apeIiToM

JI0 BUHECEHHS! OOBHHYBAJILHOTO BUPOKY CY/IOM, 332 BUHSATKOM 3aTPUMaHHS CYy/JlI
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miJ yac ado BiJipasy K IMICJIsI BYNHEHHS TSKKOTO / 0COOJMBO TSHKKOTO 3JI0UMHY T
HE MOXe OyTH MPUTATHYTO JO BIANOBIAAJIBHOCTI 3a YXBaJICHE HHUM CYJ0BE
pillICHHS, 32 BUHSATKOM BYHHEHHS 3JIOYMHY a00 JUCITUIUTIHAPHOTO TMPOCTYIIKY.
[TonoxeHHS 11010 HEIOTOPKAHHOCTI CY/AJ/IIB PO3BUHEHI B YUHHOMY 3aKOHOJIaBCTBI
npo cyaoyctpil. Ct.49 3V «llpo cymoyctpiii Ta cratyc cyauiB» mnepeadoadae
rapaHTii HeJJOTOPKAHHOCTI Cy[[l, SIKI MPOSBISIOTHCA y CHEHUPIYHOMY HOPSAKY
HOro 3aTpuMaHHsl 1 MPUTATHEHHs 10 BiAnoBigaabHOCTI. Cymus, 3aTpUMaHUN 3a
OiJ03pOI0 Yy  BYMHEHHI JiIHHA, 3a SKE BCTAHOBJIIEHA KpUMIHAJIbHA
BI/IMOBIAIBHICTh, TMMOBUHEH OyTH HETaiHO 3BUIBHEHHWH IIICIA 3’SICYBaHHS HOTO
oco0Owu, 3a BuHATKOM: 1) sikio BPII Hagano 3rony Ha 3aTpuMaHHS CyAJl Y 3B’SI3KY
3 TaKUM JISHHAM; 2) 3aTpUMaHHS CyJUIl MiA 4ac / BiApa3zy 3K MICIAS BYMHEHHSA
TSDKKOTO / OCOOJIMBO  TSDKKOTO  3JIOUMHY, SIKIIO 3aTpUMaHHS HEOoOXigHEe Jis
NOTEPE/KEHHSI BYMHEHHSI 3JIOUHMHY, BIJIBEpHEHHS / MOMEPEKEHHS HACIIAKIB
31M04MHY ab0 3a0e3neueHHs 30epekeHHs T0OKa3iB 1oro 3mounHy. Cyaast He MOXe
OyTH MiaJaHu{ MPUBOIY YH MPHUMYCOBO JOCTABJICHHH 10 OyAb-SIKOTO OpPTraHy 4
YCTaHOBH, KPIM CyAy, 32 BUHSATKOM BHILE OonMHUcaHuX BUMAKIB. Cyaal Moxe OyTu
MOBIJJOMJICHO TIPO MiJI03py Y BUYMHEHHI KPUMIHAJIBHOTO MPABONOPYIIEHHS JIMILE
TEHIPOKypop 4M #oro 3actymHukoM. Cymans Moxe OyTd THMYacoBO
BIJICTOPOHEHUN BiJl 3IMCHEHHS MPaBOCYIs Ha CTPOK HE OUIbIe 2 MICAIIB Y
3B’S13KY 3 IPUTATHEHHSIM JI0 KpUMIHAJIBHOI BIJMOBIIAIbHOCTI HA MIJICTAB1 PIIIEHHS
Bumioi paau mpaBocyaasi mpo TUMYACOBE BIJCTOPOHEHHS CYAJI Bij 3M1HCHEHHS
PaBOCY/I/S, YXBAJICHOTO 32 BMOTHBOBAHUM KJIOTIOTAHHSM TEHIIPOKYpOpa Yu HOTO
3acTynHuKa. [IpoIOB)KEHHS CTPOKY THUMYacOBOTO BiJICTOPOHEHHSI CYIJI Bij
3MIMCHEHHS TMPaBOCYAAs y 3B’SA3Ky 3 TMPUTATHEHHAM JO KPUMIHAJIBHOI
BIJIMOBIJIAJILHOCTI 3[{IHCHIOETHCS] B TOMY K MOPSAJKY HA CTPOK HE OlIblle 2 MICSI[IB
3a KJIOTIOTAHHSM TPO TPOJOBKEHHS CTPOKY TAKOTO BIJCTOPOHEHHS CYIl BiX
3MIMCHEHHS MIPaBOCY/IIsl TEHIIPOKYpopa abo MOro 3acTylmHUKA, SIKE MOJAETHCS HE
nizHime 10 JHIB 10 3aKiHYEHHSI CTPOKY, Ha SIKUU Cyaar0 OyJio BiJCTOPOHEHO.
[IpoBeneHHST CTOCOBHO Cy/JII OTIEPATUBHO-PO3IIYKOBUX 3aXOJIB UM CIIIUUX JIIH,

[0 MOXYThb IPOBOJUTHCS JIMIIE 3 JIO3BOJIy CYyAy, 3JIACHIOETHCS Ha IiJICTaBl
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CYIOBOTO DIIIEHHS, YXBAJEHOIO0 3a KIOMOTAHHSIM TEHIpPOKypopa abo MHoro
3aCTylHUKa, KEPIBHMKA PETIOHAJIBHOI MpOoKypaTypu abo MOro 3acTyIHHUKA.
KpuMminanbHe mpoBajKeHHS 1100 OOBUHYBAYe€HHS CyIJIi y BYMHEHHI
KPUMIHAJIBHOTO TMPAaBOMNOPYIICHHS, MPUUHATTA PIMIEHHS MNP0 MPOBEICHHSA
CTOCOBHO CYJJIi ONIEPATUBHO-PO3ITYKOBUX 3aXOIB UM CIITUUX Jii, 3aCTOCYBaHHS
3allO0ODKHUX 3aXO/IB  HE MOXKE 3IIMCHIOBATHUCA THM CYAOM, B SIKOMY
00BHMHYBaueHHI o00iiiMae / 001liMaB Tmocaxy cyaai. Y pasl SKIO 3TiJHO 3
3aralbHUMM TpPAaBUJIAMH BU3HAYEHHS IOPUCAMKIIT KpUMIHAJIbHE MPOBAIKEHHS
1010 CyJi a00 MPUUHSTTS BUIIE NEpeTiueHuX pilleHb MaroTh 31MCHIOBATUCS
THUM CYyJOM, Ji¢ OOBHHYBaueHUI 00iiiMae / 001iMaB 1mocaay Cyi, TO KpUMIHAJIbHE
IPOBA/HKEHHS a00 MPUMHATTSA BUIIE MEPENIYEeHUX PIlIeHb 3I1HCHIOETHCS CYIOM,
HalOUIbII ~ TEPUTOpIATbHO  HAOMMKEHUM 10 Cydy, J€ OOBHMHYBau€HUU
obiiimae / 001fiMaB  mocamy CyAnai, SKIO IHIMAA CyJ HE BU3HAYCHUU
IpoLECyaTbHUM 3aKOHOM. L{i mOJI03KeHHS € 3MICTOM CYIIIBCHKOIO IMYHITETY.
ImyniteT cyaniB KCY Mae BIIMIHHOCTI BiJl IMyHITETY YCIX 1HIIUX KaTeropiu
cynniB. Binmosimao no ct. 24 3V «Ilpo Koncturymivinuii Cya Ykpaiam» cymaio
KCY He Moxe OyTH NpUTSTHYTO 10 BiANOBIIAJILHOCTI 32 TOJIOCYBAaHHA Y 3B SI3KY 3
yxBasieHHsiM KCVY pimienb Ta HaJaHHS HUM BHCHOBKIB, 32 BHHSTKOM BUMHEHHS
3mM04nHy abo0 nucturtinapHoro npoctynky. Cynmio KCY 6e3 3roqu KCY He moxe
Oyt 3aTpuMaHo abo0 yTPUMAHO TIiJI BapTO YW apemToM JI0 BUHECEHHS
0OBHHYBAJIBHOTO BUPOKY CYyJOM, 32 BHHATKOM 3arpuManHs cyai KCVY mig uac
abo0 Bipa3y K MICIs BUMHEHHS TSHKKOTO ab0 0COOJMBO TSHKKOTO 310uuny. Cynas
KCY ne Moxe OyTu migaaHuil NpuUBOIY / MPUMYCOBOMY IPHUIIPOBAIKEHHIO /10
Oynp-sikoro oprany abo ycranoBu, kpim cyay. Cymas KCVY, 3arpumanuii 3a
NiJ03pO0 Yy  BUMHEHHI1 JisiHHS, 3a SK€ BCTAHOBJEHAa KpUMIHAJIbHA
BIJIMOBIIAJIbHICTh, Ma€ OyTH HETailHO 3BUTLHEHMH MICHs 3’SICyBaHHS HOTO 0COOH,
3a BuHATKOM: 1) sxmo KCVY Hamas 3roxy Ha 3atpumanss cyaai KCVY y 3B’s3ky 3
TaKUM JISIHHAM; 2) SKIIO0 MOTO 3aTpUMaHO Mija yac / Biapa3y K MICs BUMHEHHS
TSKKOTO / 0co0anBO TsKkoro 3nmounHy. KCVY mae OyTu HerailHO moBiAOMIICHMIA

npo 3arpumanHs cyani KCY. IloganHs mpo HamaHHS 3roJd Ha 3aTpUMAaHHI,
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ytpuMyBaHHs mij BapToro / apemiT cyani KCY Brocuts 10 KCY rennpokypop uu
ocoba, ska 3aiiicHioe Horo moBHoBaxkeHHs. KCVY yxBamoe Ha cremiaibHOMY
IUICHapHOMY 3aciiaHHl y (opmi MOCTaHOBM pIIIEHHS NP0 HAJaHHS 30U Ha
3aTpUMaHHs / yTpuMyBaHHs mig Baproro uu apemt cymai KCY. Ilpo migo3py y
BYMHEHHI KpUMiHaJIbHOTO npaBonopyieHHs cyaai KCY nosinomiisie reHIpoKypop
yp oco0a, sSKa 31MCHIOE HOro MOBHOBAKEHHS.

ImyniTer cyaaiB Bumoro antukopymiiiiHoro cyay (mam BAKC) wmae
BIIMIHHOCTI BiJl IMYHITETY yCIX IHIIMX KaTeropiil cymuiB. BimmoBigHo mo 4.2
cT. 58, 4. 2 cT1. 59 3V «lIpo Bunry paay npaBocyas» MoJaHHs PO HATAHHS 3T0IH
Ha 3arpumanHs cyaal BAKC, yrpumaHHs HOro Mmij BapToO0 / apeIliToM BHOCUThCS
TIIBKK TEHIPOKYPOPOM (B. 0. TeHNPOKypopa) Ha po3rian BPII, ska 3ailicHioe e
posrasg 3 000B’si3koBO0  yyacTio cyaai BAKC um #oro mnpeacraBHUKA.
OcobmuBocti imyHiTeTy cyaniB BAKC Bu3HadeHo B mifrm. 3 1. 2 MPUKIHIEBUX U
nepexigaux nonoxeHb 3Y «lIpo Bummit anTukopymiiitHuil cyn», kil Habupae
yuHHOCTI 3 JaHs moyatky po6otu BAKC, BimmoimHo po sikoro KIIK Oyne
nonoBHeHO: 1) m. 3 -1 u. 1 crarri 481, 3riIHO 3 SKUM IHCHMOBE ITOBIIOMJICHHS
npo migo3py cyam BAKC  cyny  301MCHIOETBCS  TEHIPOKYPOPOM
(B. 0. rennpokypopa); 2) cr. 480 - 1, 3rigHO 3 AKOIO BIJIOMOCTI, III0O MOXYTh
CBIIYUTH TPO BUYMHEHHS KPUMIHAIBHOTO mpaBonopymeHHs cyaneio BAKC,
BHOCATBCA JO0 €IUHOTO peecTpy JOCYyAOBUX po3sciaiayBaHb (nam €PJIP)
TEHIIPOKYPOPOM (B. 0. TEHIPOKYpopa) 1 BiH 3000B’s3aHUI MpOTsTOM 24 TOIWH 3
MOMEHTY BHECEHHs Takux BigomocTed mnoBigomutd BCY mnpo mouartok
JIOCYI0BOTO po3ciiayBaHHs. Hapasi nieit mianmyHkT HaOpaB ynHHOCTI 3 2020 p.

OTxe, rapaHTOM CYJIBCHKOTO IMYyHITETY Ta 1IHCTAHII€IO, SIKa HAJla€ 3ro/ly Ha
3aTpUMaHHS CYJJll, yTPUMAHHS HOTO MiJl BAPTOIO YK apelIToM, JJIsl yCiX KaTeropin
cynnuis, okpim cyaniB KCVY, € BPII, nns cynnis KCVY o pons Bukonye KCVY.

[HCTUTYT IMyHITETY MTPHUCSKHOTO B 3aKOHOJABCTBI HE BUAUICHO OKPEMO,
onuparounch Ha moJioxkeHHs cT. 68 3Y «lIpo cyaoyctpiii 1 ctatyc CyaaiBy, Len

IMYHITET aHAJIOTTYHUHN IMYHITETY CyJJl1 NEePIIO] IHCTAHIII].
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3 Ilopsigpok 3aTpuManHs cyadi, cyaai Koncruryuiiinoro Cyny Ykpainu,
YTPUMAHHA 0r0 Mil BAPTOIO Y apelToM

bes sronu BPII cygaio He Moxke OyTH 3aTpuMaHo / yTPUMAHO i BapTOIO YU
apemToM J0 BHHECEHHS OOBHHYBAJBHOTO BHUPOKY CYyAYy, KpIM BHUHSTKIB, SIKI
3a3HaueHl BHINE. 3aKOHOAABCTBO mpo cynoyctpit i cr. 482 KIIK Vkpainu
HAJAI0Th CYJUIl MOJABIMHMI 3aXHCT B aclekTi Mo30aBieHHS HOro cBOOOIU 0
BUHECEHHS OOBMHYBAJIBHOTO BHPOKY: BIJIMOBIJHE PIIICHHS IIOJA0 CYIJI MarOTh
yxBamoBatu 2 opranu — BPII yu KCV, ski maroth 3roqy Ha 3aTpuMaHHs CyJUI,
yTPUMaHHs MOTO MiJ BapTOI / apeIToM U CIITUUN CyaJis, SKUHA yXBaTIOE€ yXBalTy
PO 3aCTOCYBAHHS 3alO01KHUX 3aXO0/I1B.

VY KpuUMiHaJIbHO-IIPABOBIM JOKTPUHI BU3HAETHCSA, IO OAHE MPOTHUIIPABHE
JUSIHHS MO’K€ TMOPYLIMTA HOPMHU BiJpa3y JEKUIbKOX Traiy3edl mpaBa, ToOJl
3’SIBIISIETHCS. MHOXMHHICTh IPABOIOPYIIEHb, SIKa 3yMOBIIIOE€ MPUTATHEHHS [0
NEKUIBKOX BHUIOIB BIAMNOBIIAIbHOCTI Take SBUIIE HA3UBACTBCI I0edibHd
CYKYNHicmb, SIKE BOXKIMBE Yy KBaliikaimii 3704MHIB. Y 3B’S3Ky 13 IIMM MOXKHA
HOJIJTUTH BUAM MHOXXMHHOCTI MpPaBOMOpPYLIEHb, BUMHEHHUX CYAJIsSIMHU, Ha: (a)
i0eanvbHy, siKa Ma€ MicCIe, KOJIH OJHUM TMPOTHIPABHUM JiSTHHSIM MOPYIIYIOTHCS
OJIHOYACHO HOPMHU JIEKUIBKOX Trajy3ed mIpaBa W OJHOYACHO 3aCTOCOBYIOTHCS
3aX0JM JEKIIHbKOX BHUIB BIAMOBIMAIBHOCTI, 1 (0) axkmuuny, KOITU Mae MicCIe
JIeKUJIbKa MPOTUMNPABHUX MAisiHb, SKI 332 CYKYIHICTIO KBaJi(iKyHOThCA 3a OJHIEIO
MiJCTaBOIO BiAnoBiganbHOCTI. [lificTaBu KpUMIHAIBHOT BiAMOBINATBLHOCTI CYII
Bu3HaueHi KK VYkpainu: 11e BUMHEHHS AisiHHS, OO0 ’€KTHBHI O3HAKH SKOTO € Y
BIJINOBIJIHIA CTaTTl / CTAaTTSIX KPUMIHAJIBHOTO 3aKOHY. BupillleHHS NMUTaHHS PO
MOJBIHY BIAMOBIJANIBHICTh CYHJIl 3a OJIHE MPABOMOPYIIEHHS (B paMKax pi3HHX
CyOIHCTUTYTIB 1HCTUTYTY IOPUIMYHOI BIAMOBIAAIBLHOCTI CYIJi) - AUCKpELiiHe
IIPaBO OpPraHiB, K1 3aCTOCOBYIOTh CAHKIIT A0 CyAJIB, 3a BUHATKOM BUMAKIB, KOJIU
MOJIBiiHA BIAMOBIAANBHICTh CYIJIl MPSMO TepeadadeHa 3aKOHOM (MIPUIMUHEHHS
MOBHOBAXEHb CYIJI 3 MOMEHTY HaOyTTs YMHHOCTI OOBHHYBAJIbHUM BHPOKOM
0JI0 HBOTO). 3a  3aKOHOJABCTBOM  JIMCUMIUIIHApDHA 1  KpUMiHAJIbHA

BIIMOBIANBHICTh 32 OJIHE W T€ caMe MISHHS HE BHUKIIOYAIOTh OJIHA OMHY.
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[IpuTarHeHHs Cynajl 10 KPUMIHAJIBHOI BIJAMOBIJAIBLHOCTI BUMAarae 0€3yMOBHOIO
JIOCTPOKOBOT'O TMPUIUHEHHS CYAMIBCBKMX MOBHOBaXXEHb 1 BUKJIIOYEHHS HOro 13
CYIUIIBCBKOI CHUIBHOTH 0€3 OyIb-sIKOi MOXIIMBOCTI TOHOBIIEHHS Yy mpodecti
Hajam. 3a 3aKOHOJABCTBOM MPO CYAOYCTPiMl 3aCy/KEHHS CyI/l 3a BUMHEHHS
3JI0YMHY BBXKAETHCS TUCIUTUIIHAPHUM TPOCTYIKOM CYJIl. 3 BUIINEBHUKIAJACHOTO
pobumo BUCHOBOK, 1110 BPIT yn KCVY npu posrisii moganHs 1mo10 HaJlaHHs 3T0Au
Ha 3aTpUMaHHA CYjUIi, YTPUMAaHHS HOTO il BapTOIO / apelITOM BUPILIY€E MUTaHHS
npo KBadi(ikail0o BUYMHEHOTO CYJJICI0 TMPAaBONOPYIIEHHS 1 BHI (BUIM)
BIIMOBIJAIBHOCTI CY/J11 3a 1€ MPaBOMOPYIIEHHS; ['eHnpoKypop / loro 3acTyIMHUK
MOBUHHI BUKJIACTH Yy TIOJaHHI TPO HAJAHHS 30U Ha 3aTpUMaHHSI CYy/Ai,
yTpUMaHHS HOTO Mij BapTOIO / apeIITOM OOCTaBUHH, SIKI JOKA3yIOTh, IO TISHHS, Y
BUMHEHHI SIKOTO T1JI03PIOETHCS CYJIs, € 3JIOUUHOM.

[Ipouienypa Hamanns 3roau Ha 3aTpuMmanHs cynm (kpim cygm KCVY),
yTpUMaHHS MOTO il BAPTOIO / apelITOM perjiaMeHTOBaHa TaBoro 18 Permamenty
BPII [266]. TloganHsa 11010 HaJaHHS 3rO0AM HAa 3aTpPUMaHHS CYIJl, SKOMY Y
BCTAHOBJICHOMY 3aKOHOM TMOPSAKY MOBIAOMJICHO NpO MiA03pY Y BUYHMHEHHI
KPUMIHAJIBHOTO MPaBONOPYUICHHS, YTPUMaHHS MOTo MiJl BapTOlO / apemroM (aaii
— TojaHHs) BHOCUThCS Ha po3rsim BPII rermpokypopom / oro 3acTyImHHKOM.
Moo KOKHOTO BUTY 3aMIO01KHOTO 3aXO0y MOAAETHCS OKpEME MOJaHHS.

[loganHs moBHHHE BiAMOBiAaTH BUMoOram, BcTaHoBiieHuM KIIK, Oytu
BMOTHBOBAaHHUM, BpPaxOByBaTH 00CTaBUHHU, iK1 nependaderi ct. 178 KIIK, mictutu
KOHKpEeTHI (pakTu ¥ 10Ka3u, SIKI OOTPYHTOBYIOTh MIJO3PY Y BUMHEHHI CYJIEIO
KPUMIHAJIBHOTO MPaBONOPYIIEHHS, MICTUTH apryMEHTaIll0 HEOOX1THOCTI TaKOIro
3aTpUMaHHs / yTpUMaHH, K€ MMOBUHHO JIOBECTH, IO ICHY€E X04a O OJHH 3 PU3MKIB,
nependoayenux cr. 177 KIIK. o mogaHHsa A0a0ThCA KOIii MaTepialiB, SKUMU
OOTPYHTOBYIOThCS HOTO noBoau. Kareropis ob6rpywmoeana nidospa oO3Ha4ae
«HasiBHICTh  (pakTiB abo BIJOMOCTEH, 3JaTHUX TMEPEKOHATH 00’ €KTUBHOTO
croctepiraya B TOMY, IO Oco0a MoOrja BYMHUTU L€ MpaBonopyuieHHs. Bin
CYKyImHOCTI OOCTaBMH CHOpaBU 3aJCKHTh, M0 CaM€ MOXE BBaXKaTUCSA

OOTPYHTOBAHOIO T1JI03POI0Y». 3JI0OUMHH, SIKI BAMHSAIOTHCS CYIJIIMH, TTOAUISIIOTHCS Ha
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2 Buau: 1) Ti, AIK1 Cyasi BUMHAE 11032 MEXaMU CBO€ET PodeciiHOl TIsTbHOCTI; 2)
Ti, 1110 TOB’sI3aHi1 3 HOT0 CIeliaTbHUM cTaTycoM. Jlo 2-ro BUy HajieKaTh 3JI0UUHU
CIIy>k00Bi ¥ KOpYMUilHI, SKI € PI3HOBUIOM CIyX)00BUX 3104nHIB. CirykX00B1
3IOYMHM  BYUHSIOTBCS  CYAASIMH  SIK  CIY>KOOBUMH  0oco0aMH  JIepXaBH,
IpeCTaBHUKAMU CyJ0BO1 TUIKU Biaau. [lo cioyk00BUX HE KOPYHIIHUX 3JI0UHHIB,
SIK1 MOXYTh OyTH BUYMHEH1 CYIsIMH, Haiexarthb cT. 351 - 2, 366, 366 - 1, 367, 370,
371, 374, 375, 376, 376 - 1, 381, 387, 397 KK VYkpainu. Cepea HUX 0CcOOIUBOI
yBaru 3acJIyrOBYIOTh 3JIOYMHHI NisTHHS, K1 miependadeni ct. 328, 351 - 2, 366 - 1,
374, 375, 376, 376 - 1, 381, 387 KK Vkpainu depe3 HEOOXIAHICTh BUPIIICHHS
NUTaHHS Tpo iX KBamidikaiio, a caMe 4Yd SK JisHb, 3a sKiI MepeadayeHa
KpUMiHAJIbHA 1 JUCIMIUIIHAPHA BIAMOBIMANBHICTh CYIJIB, YU SK disiHb, 32 SIKi
nepeadadeHa TUIBKM — JUCHUIUIIHAPHA  BUIMOBIAAIBHICTh  (AUCHUILTIHAPHUX
MPOCTYIIKIB) CYUIIB. 3IIOYMHHE JisSHHSA, ke nependadeHo ct. 366 — 1 KK Ykpainu,
CHIBMAJa€ 13 3MICTOM JUCIMIUIIHAPHOTO MPOCTYNKy 3rigHo 1. 10 4.1 cT. 106
3akony «IIpo cymoyctpiii 1 cTaTyc CyaiB» W MoJjsrae B 3a3Ha4€HHI B JIeKIaparii
ocoOu, YIOBHOBKEHOI Ha BHUKOHAHHSA (QYHKIN 1epkaBu abo MICIIEBOTO
CaMOBpSITyBaHHS, 3aB1JIOMO HEMPABJAUBUX B1JIOMOCTEH a00 YMUCHOMY He3a3Ha4yeH1
BIJIOMOCTEH, BH3HAUCHUX 3aKOHOJABCTBOM. Jlms kBamipikarmii Takoro MisiHHS SK
3II0YMHY HEOOXITHO IOBECTH, IO TaKl BiIOMOCTI BIAPI3HSAIOTHCS Bij JTOCTOBIPHHUX
Ha cyMy moHaj 250 mpOKUTKOBUX MIHIMYMIB JUIsl TIpane3fgaTHUX oci0. 3I0YMHHI
nistHASA, sSki nepenbadeHi cr. 328, 381, 387 KK Vkpainm, 00’emHani 3MiCTOM
JUCUUIUTIHAPHOTO MPOCTYNKY, sikuid mepeabayeno m. 5 4.1 ct. 106 3V «lIpo
CYyIOyCTpii 1 CTaTyc Cy[IiB» Ta SKHA TIOJSITa€ B PO3TOJIOMICHHI CYIICIO
OXOPOHIOBAHOT 3aKOHOM TaeMHHUIN. {151 kBamidikaiii Takoro TiSHHS SK 3JI0YUHY,
nependoadyeHoro cr. 381 KK, HeoOxiqHO Aoka3zaTH, IO ISTHHS BUKIUKAIO TSDKKI
Haciaku. J{ns kBamidikamii 1bOTO MISTHHS SIK 3JI0YMHY, mepeadadeHoro cr. 328
KK, HeoOxiHO TOBECTH, IO CYAJsSl PO3TOJIOCUB JEPKaBHY TAEMHHUIIIO. 3JTOUUHHE
nisgHHA, sike mnependadeHo ctT. 375 KK Vkpainu, moxke cmiBmagatd i3 3MiCTOM
JUCIUIUIIHAPHOTO TMPOCTYMNKY, sIKUKA mnepegdadeno 4.2 cr. 106 3Y  «IIpo

CYZIOYCTpii 1 CTaTyc Cy[iB» 1 SIKMil MOJIAra€ B YMUCHOMY MOPYIICHHI CYJIJEIO
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HOPM TMpaBa / HEHAJIEKHOMY CTaBJIEHHI J0 CIy>KOOBHX 00OB’SI3KIB, SIKI MPU3BEIIU
710 cKacyBaHHs a00 3MIHM CyZ0BOro BUpOKy. IlincraBu po3mexysanns cT. 375 KK
1 JUCHMIUTIHAPHOTO NPOCTYNKYy Bu3HaueHO B yxBajai BCY Ne 42390313 Bin
20. 11. 2014 p., BiAMOBIAHO N0 sKOi 3704MH, mepeadadenuit ct. 375 KK - 1e
«CTIeliaJIbHUM BUJ CIY>KOOBOTO 3JI0BKMBAaHHS B raiy3i 3[1ACHEHHS MPaBOCYIA,
cy0'ekT sIKOTO (CyAJsi) YMUCHO 3 OyIIb-IKUX MOTHBIB CBIIOMO # IIJIECTIPSIMOBAHO
BUKOPHCTOBY€E CBO€ CIIy’KOOBE CTaHOBHILE BCyNeEped IHTEpecaM IpaBoCy sy [],
TOOTO B MOJaHHI MOBHHEH OYyTH JOBEJICHUM MPSMUN IJIECIPIMOBAHUN yMHUCEN
Cyaal Ha CKOeHHA 350uMHy. CynoBa IpakTHKa JO3BOJISE€ BUIUINTU TakKl BHUIU
HEMpaBOCYJIHUX BUPOKIB cyay: 1) 3acymxeHHS HEBUHHOI oco0u abo
BUIIPABAOBYBAJIbHUM BUPOK 1100 BHHHOI o0coOu, (0) HecnpaBeIIMBO
M’sike / cyBOpe  MOKapaHHs, (B) TMpO  3BUIBHEHHS  BiJl  KpPUMIHAJIbHOI
BIJIMOBIIAJILHOCTI. 3JI0YMHHE isiHHS, ske nepeadadeHo ct. 351 -2 KK Ykpainu,
cHiBIajae 31 3MICTOM JUCIUILIIHAPHOTO MPOCTYIKY, KU nependadeno m. 13 4. 1
ct.106 3V «lIpo cymoycTpiéi 1 cTaTyc CyIiB» 1 SIKMH MOJIArae B ITHOPYBaHHI
cynneto 3anuTiB wieHiB BKKC VYkpainm a6o BPII, momanux HumMuM mig dac
BUKOHAHHS Tepe0aueHNX 3aKOHOM TMOBHOBa)KEHb, KBami(iKallis IIbOTO JisTHHS
nokyagaeTbest Ha po3cya BPIL. 3nounnHi gisHus, ki nepexdayeni ct. 376, 376 - 1
KK Vkpaiuu cmiBmajgaioTh 13 3MICTOM AMCHMILIIHAPHOTO TPOCTYIKY SKHMA
nependayeno n. 8 4. 1 cr. 106 3VY «lIpo cymoyctpiii 1 cTtaTyc CyadiB» 1 SIKAU
noJisira€ 'y BTPy4YaHHI B MpPOLEC 3AIMCHEHHS CyJOYMHCTBA IHUIMMH CYAJISIMU.
3nounHHe HisHHA, sAke nependaudeHo ct.374 KK, cmiBmamae 31 3micToM
JUCUUIUTIHAPHOTO MPOCTYIKY, sIKUi nependaydeHo mian. r m. 1 m. 10 4. 1 ct. 106
3V «lIpo cymoyctpiil 1 craryc CyadiB» 1 SKUH Moysrae B He3abe3NeueHHI
0oOBHHYBa4eHOMY TpaBa Ha 3axucT. OIiHKa MOPYIICHHS CYJICI0 MPOIeCyaTbHUX
HOpPM, CYTT€BICTb, OYEBMJHICTh TAaKOrO MOPYUIEHHS JOBOAUTHCA Y KOKHOMY
KOHKPETHOMY BHIIQJIKy, BUXOASYM 13 OOCTaBUH CHpPaBU, TOMY PO3MEXKYBaHHS
3JIOYMHIB, sIKI nependadeni ct. 374, 376, 376 - 1, 387 KK, Bix aucuuriuiiHapHUX

MPOCTYIKIB MOKJIAaIa€Thes Ha po3cyn BPII.
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Jlo KOpYMIIMHUX 3J0YMHIB, SIKI MOXKYTh OyTH BUMHEHI CYIISMHU, HaJlekKaTb
ct. 364, 368, 368-3, 368 4, 369, 369 -2 KK Vkpainu. OOcTaBUHH, SKI
M1JUISITaI0Th TOKA3yBaHHIO, Y BHUMAAKY BUYMHEHHS CYIJICIO isiHb, K1 MiANagaloTh
1]l O3HAKW 3JI0YMHIB, K1 TepeadadeHi crattaMm 364, 368, 368 - 3, 368 - 4, 369,
369 — 2 KK Ykpaiau, moisraroTh y BUCOKIH CyCITUIbHIN HEOe3MeI uX TisTHb TS
BIIME)XXYBaHHA TaKUX JiSIHb BIJl JUCHUIUIIHAPHOTO KOPYHIUIIHOTO MPOCTYIIKY
cyanm, skuil mepeadoadeno m. 11 m. 10 4. 1 c1. 106 3Y «lIpo cymoycTpiii 1 craryc
CYIIIB» 1 SIKHU MOJSITa€ y BUKOPUCTAHHS CTATyCy CyIJi 3 METOI0 HE3aKOHHOIO
OTpPUMaHHS HUM YW TPETIMH 0coOaMu MaTeplajJbHMX OJiar / 1HIOT BUTOJH, SIKIIO
Take TMPaBOMOPYUIEHHS HE MICTUTh CKJIaay 3J04YMHY ab0 KpPUMIHAJIBHOIO
npoctynky. [Ipum BupilleHHI NHUTaHHA TMpo BHUOIp MIOJO0 CYIAIB BHIIB
BIJIMOBIJIAJIBHOCTI Yy 1X CHIBBIIHOUIEHH] (CYKYIMHOCTI) KOMIIETEHTHI OpraHu
JIep’KaBU KEPYIOThCS 3arajbHO-NPABOBUMU TPUHIIMIIAMH W 3aCTOCOBYIOTH iX 3
ypaxyBaHHAM cHOelU(IKKM I1HCTUTYTY IOPUIAUYHOI BIAMOBIAAIBHOCTI  CYAJI
(BEpXOBEHCTBO TIpaBa, 3aKOHHICTb, CIPaBEIJIMBICTh, IPaBOBA BU3HAYCHICTb,
1HIUBITyai3allis MoKapaHHs, PIBHICTD MMiJICTaB TaKoi BIAMOBIAILHOCTI Ta 1H.).

VY neHp peecTpaliii B aBTOMaTHU30BaHiil CUCTEMI1 PO3MOJALIY CHpaB IMOJAHHS
NepeIacThcsi Ha TEPeBIpKy uwieHy Bwuimioi pamu mpaBocyaas, BU3HAYCHOMY
aBTOMAaTU30BaHOIO cucTteMoro. [loganus, o He BiAmoBinae BumoraMm 3akony, BPIT
MOBEPTA€E TEHIPOKYPOPY / KOT0 3aCTYNMHHUKY 31 BMOTMBOBAHHUM PILIEHHSM, SIKE HE
nijyisirae - ockapkeHHio. [logaHHsS Tpo HamaHHSA 3rOAM HA YTPUMAHHS IIiJl
BapTol0 / apemroM po3risgaeThes BPII He mizHie HIXK yepe3 S5 AHIB 3 JHS WOTO
orpuManHs. OjHaK, SIKIO TOJAHHS CTOCYEThCS CYHJI, SKAW 3aTpUMaHUHN ITiJ1
yac / Bigpa3y K MiCJd BYMHEHHS TSHKKOTO / OCOONHMBO TSKKOTO 3JI0YHHY, TO 1€
TOJTAaHHS PO3TIIAIAETHCSA HEBIAKIAAHO MICIHS HAAXOMHKCHHS y MeEXKax CTPOKY,
BuzHaueHoro KIIK. [MoganHs mpo pi3HMX BUAIB 3aXOJIB HaJaHI MOA0 CYJJl B
MeXaxX OJHOTO KPUMIHAJIBLHOTO MPOBAKEHHs, po3rsiparoTeess BPII B ogHOMY
3acimaHHi. [loBimomieHHs naTtH, 4Yacy, MiCId PO3TJsAy MOJAaHHS MPO HaJaHHS
3roAM Ha 3aTPUMAaHHS CYJUIl, YTPUMaHHS WOTO M1 BAPTOIO / apelITOM HEBIIKIATHO

HAJICUJIAE€TBCSI TEHIPOKYpOpYy / Horo 3acTymHuKy. Po3risg Takoro mnopaHHs
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s3miicHioeTbess BPII 0e3 Bukinuky cyani, 3a BuHsATKOM cyaai BAKC. 3a
HEOOX1THOCTI BUKJIMKAETHCS CYIAS JUIs HaJaHHsS TosicHeHb. 3acimanHs BPII 3
NUTaHHS HaJaHHS 3TOJM HA 3aTpUMaHHS CyJIJl, yTPUMaHHSA HoOro mina
BapTOIO / apellITOM B1I0YBAETHCS BIAKPUTO, SKIIO HE MPUUHATO PIIICHHS PO
IPOBEJCHHS 3aKpUTOro 3aciaHHs. Po3risin mojaHHS MOYMHAETHCS 3 KOPOTKOTO
BUKJIQJy TOJIOBYIOUMM Ha 3acilaHHI HaBEJEHOrO0 Yy TMOJaHHI OOIPyHTYBaHHS
HEOOXITHOCTI ~TakKoro 3aTpUMaHHs / yTpUMaHHS, TMOTIM HAJAEThCI  CJIIOBO
TeHIPOKYPOPY, HOro 3aCTyNMHHUKY / YIOBHOBaKEHOMY OJHUM 13 HUX NPOKYpOPY.
Skio cyans, moa0 SKOTo BHECEHO MOJIaHHs, MPUCYTHIA Ha 3acilaHHi, TO CJIOBO
JUTS TIOSICHEHb HAJaeThesl oMy, Ta/abo ioro mpeactaBHUKy. Cymus mMae mpaBo
HAJaTH TIMCHbMOBI TOSCHEHHS, SKI y pa3l HOro BIACYTHOCTI MiJUISITal0Th
00OB’SI3KOBOMY  OTOJIONICHHIO. SIKIIO Cyaas BIAMOBISETHCS BiA HaJaHHS
nosicienb, T0 BPII posrnsinae nmoganus 6e3 iioro mosicHeHs. Ilig yac posrisgy
nporo noaanHs BP mae mpaBo 3acimyxatu OyIb-siKy 0coOy / JOCHIAUTH OyIb-sKi
MaTtepianu, fKi € CYTTEBUMHU JUIsl BUPIIICHHS MHUTAHHS, SIKE PO3TISIAEThCS. 3a
pe3yibTaTaMu po3TJIsiAy ToJaHHs Pama yxBaniroe pilieHHs PO HaJaHHS 3TOJM Ha
3aTpUMaHHs CyJJl, YTPUMAaHHsS MOro MiJ BapTOO / apemToM abo Mpo BiJAMOBY B
3agoBoJieHH] mojaHHsA. Pimenns BPII yxBamoetscss y Hapaauiii KiMHaTi
BIIKPUTHUM roJIOCYyBaHHAM OuibiIicTio wieHiB BPII, sixi 6epyTh ydacTp y 3aciaHHi.
[le pimieHHs OTOJOLIYEThCS MPUCYTHIM Ha 3aciiaHHI Ta HErailHO Bpy4daeTbCs
TeHIPOKYPOPY, MOro 3aCTYyMHUKY / YIIOBHOBaXXEHOMY MPOKypopy. Komist piteHHs
BPYYAEThCA CYAJ1 HIOAO SKOTO BHECEHO TOJaHHS, SKIIO BIH TPUCYTHIA Ha
3acifiaHHl, 1 HAJCWJIAEThCS TOJOBI CyAy, B SIKOMY BiH 00iiiMae mocany. Y pasi
BIJICYTHOCTI BKa3aHMX OCI0O Ha 3acilaHHI BOHO HETAaWHO HAJCWIAETHCA 0
reHepaibHO1 MPOKypaTypu Ta cyay, e cyaas obOiiiMae mocamy. TeKCT pileHHs
OTIPUITIOTHIOETHCS Ha o(iriitHomMy BeO-caiiTi BPII He mi3HiIIe Hi’XK HA ChOMUIA JIEHb
3 gHs ¥oro yxBaneHHs. [lo mpuitaarts BPII pimenns mo cyTi mogaHHS
TCHIIPOKYPOpP Ma€ TMpaBO BIAKIMKATH BHECEHE HUM YH HOTo 3acTYIHHUKOM
nojganHs. Y takoMmy Bunajaky BPII nocraHoBisie yxBaity Ipo TOBEpPHEHHSI ITOAAHHS

0e3 po3risay, sika He MiJuisirae OCKap KeHHI0. Po3risa BiAMOBIAHOTO MOJAHHS
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crocoBHo cyaai BAKC BinOyBaerbcsi 3a 000B’s13koBo1 yuacti cyniai BAKC ab6o
roro mpencraBuuka. Pimenns BPII npo HajmanHs 3roaud Ha 3aTpUMaHHS CYAl,
yTpUMaHHS WOTO MijJ BapTOI YU apenToM MOXKe OyTH OCKap>KeHE B TMOPSAKY,
BU3HAUYCHOMY KpPHUMIHAJIBHUM TIPOIECyAIbHUM 3aKOHOJABCTBOM SIK CKJIaJ0Ba
YacTMHA CKApr¥ Ha BIJIMOBIAHY yXBajly CJIIAYOTO CyJJl MPO 3aTpUMaHHS CY.I,
yTPUMAaHHS HOTO IT1/T BAPTOIO UM apEIITOM.

[Iponienypa HaganHs 3roau Ha 3atpuManHs cyaai KCY, yrpuManss Horo mif
BapTOIO UM apeliToM, periiameHtoBana naparpadgom 15 Permamenty KCVY. KCY
pO3TJsifiae MOJaHHs TEHIPOKypopa / 0codu, sika 3AIMCHIOE WOro MOBHOBAKCHHS,
PO HaJaHHS 3TOAM Ha 3aTpUMaHHS, YTPUMYBaHHS MiJ BapTOrO / apemT Cyali
KCY na cnemniaapsHOMY MIJICHAPHOMY 3aCiJIaHHI HE MI3HIIIE IECATOr0 poO0YOro JTHS
3 AHs Moro orpuManHs. He mi3Himie cboMOro po0o4oro JgHs MOCTIHHA KOMICis 3
nuTanb perjameHty Ta etuku KCY BHBYae mojaHHS MO0 HASBHOCTI y HHOMY
MIATBEPKCHUX JI0KazamMu (akTiB mpudetHocti cyami KCY a0 BuumHeHHS
CyCHJIbHO HebOe3IeuHoro AisiHHs, nependadenoro KK Ykpainu, ix mocratHoCTi Ta
OOTpyHTOBaHOCTI. Y pa3l HEOOXIMHOCTI IS KOMICisi BHUTPEOOBYE  BIf
TEHIIPOKypopa / 0codu, sika 3A1MCHIOE HOTO TOBHOBAaYKEHHS, JJOJAaTKOB1 JOKYMEHTHU
ta Marepianu. CrnemianpHe TuieHapHe 3acimands KCVY, Ha skomy po3riisiiaeTbes
nutanHsg 1po HaganHs KCVY 3rogm Ha 3arpuMaHHs, yTPUMYBaHHS ITiJT
Baptoto / apemit cyaai KCVY, BinmOyBaeTbes 32 y4acTO T€HIIPOKypopa / ocodu, sika
3MIACHIOE #oro moBHOBaxkeHHs, cymal KCVY, momo sKoro BHECEHO TMOJaHHS,
Ta / ado mpeACcTaBHUKA Yd aJiBokaTta 1poro cyaai. Hesska cynn KCY, momo sikoro
BHECEHO IMOAaHHs, Ta/abo Horo mnpeactaBHUKAa 0Oe€3 MNOBAXHUX MPUYUH Ha
cnemianbHe TuieHapHe 3acimanas KCVY, He mepemkomkae po3risiay MOJaHHS.
[Ticns BiOKpUTTS cremianbHOro ImieHapHoro 3acimanHss KCVY cinoBo HagaeThes
TEHIPOKYpPOpOBI ab0 o0co0i, sKa 3IIHCHIOE WOTr0 TOBHOBAKEHHS, IS
OOTpyHTYBaHHsI HEOOXIHOCTI y 3aTpUMaHHI, yTPUMYBaHHI TiJ BapTOO / apeITi
cynai KCY Ta BukianeHHs HiATBEPKEHUX JI0Ka3aMH (PakTiB MOro MpUYETHOCTI
JI0 BYMHEHHS CYCIIUJIBHO HeOe3meyHoro misHHs, mnependadeHoro KK VYkpainw.

3ayBaxkyemo, 1o cyaas KCY He mMoxe mijo3proBaTUCh YW OOBHHYBAauyBaTUCh Y
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BUMHEHHI 35104uHy, nepeaodadenoro ct. 375 KK Vkpainu, Tomy 110 aktu KCY He €
aKTaMM Hi MPaBOTBOPYMMH, HI HOPMATHMBHO-IIPABOBMMH, BOHHM HE HAJEXKaTb /10
CHUCTEMH HAIllOHAJILHOTO 3aKOHOJAaBCTBAa, ajie MWOro pilieHHs W BHUCHOBKHU
BUCTYNAIOTh JIOMIOMDKHUMU JIKEpeJlaMHd MpaBa, MalOTb HOPMATHUBHHI XapakTep.
[Ticnst BUCTYny reHIpOKypopa / 0coOH, fKa 3A1MCHIOE MOr0 OBHOBAXKEHHS, CYAl
KCVY MmaroTh npaBo MOCTaBUTH MOMY 3alMTaHHS PO BHECEHOro mopaHHs. [laimi
CJIOBO JUIsl HaJaHHsS TMOsACHeHb HanaeTbesa cyanl KCY, mono sSKoro BHECEHO
nojanHs, Ta/abo #oro mpenactaBHUKy. [licis HamaHHS HUMHU TOSICHEHB CYII
KCVY wmarote npaBo nocraBut iM nutanHs. Cynas KCY, moao sSIKoro BHECEHO
MOJaHHs, Ma€ MpaBO BIIMOBUTHCS HaJaBaTU IIOSCHEHHS Ta BIJMOBIJIATH HAa
sanutanHs. ko KCY yxBamioe pimieHHS NMpo HaJaHHA 3TOJU BIAMOBIAHO Ha
3aTpUMaHHs, YTpUMyBaHHs i BapToro uu apemt cyaa KCY, 1o BoHO
YXBAJIIOETHCS HAa 3aKPUTIM YacTHHI creuiagbHOro ImieHapHoro 3aciganas KCY
outeuricTio cynaiB KCVY, ski OepyTh y HbOMY ydacTh, y ¢opMi moctaHoBu. Take
pILIEHHSI OTOJIOUIYETHCS MPUCYTHIM Ha CHEliallbHOMY IUICHAPHOMY 3aciiaHHl Ta
BIJIMOBI/THA TTOCTAHOBA HAMPABIISIETHCSI TEHIIPOKYPOPY / 0c001, siKa 3M1HCHIOE HOTO
noBHoBakeHHs. Skmo KCY BiaMoBisie y HaaaHHl 3roJd BIAMOBIAHO Ha
3aTpUMaHHs, yTpUMyBaHHs T Baptoro um apemt cymai KCY, 1o KCY
MOBIIOMJISIE  TEHIIPOKYpopa / ocoly, siKa 3IMCHIOE WOTO0 TOBHOBAXKEHHS, PO
HEHAJaHHS 3rOAM BIAMOBIIHO HAa 3aTPUMaHHA, YTPUMYBAHHS 1] BApTOIO / apelT
cynai KCVY. V pasi nagxomxenns 1o KCY moBimoMiaeHHs Ipo 3aTpuMaHHs Cyi
KCY T'onosa KCVY, a y pasi ioro BiacyTHOCTI - 3acTynHuk ['onosu KCVY / cyans,
sakuil BUkoHye o00B'sa3ku ['onoBu KCY, Mae mpaBo BuUMaraTu BijJf IpaBOOXOPOHHUX
OpraHiB MOSICHEHb MO0 MIACTaB WOTO 3aTpUMaHHs. Y pa3i HagxokeHHs 10 KCY
noBigomiieHHs npo 3arpuManid ['onoBu KCVY 3actynnuk ['onosu KCVY abo cynns,
sxuit Bukonye o00B's3ku ['onoBu KCY, mae mpaBo BuUMaraTu Biji IpaBOOXOPOHHUX
OpraHiB MOSICHEHb ITOJI0 MIJCTaB HOTO 3aTpUMaHHS.

[Ticnst oTpuMaHHS 3roAM Ha 3aTPUMaHHS, YTPUMYBAHHS 1]l BAPTOIO / apelT
CyIIl TEHIPOKYpOp / HOT0 3aCTYMHHUK MOJAI0Th KJIOMOTaHHS PO 3aCTOCYBAaHHS

3ano001KHOTO 3aX0Ay (3aXO[lIB) 0 CIIYOr0 CY/AJ1 MICLEBOTO 3arajibHOro Cyay, B
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MeXaxX TEepPUTOPIAIbHOI FOPUCIUKINI SKOrO 3HAXOAUTHCS OpraH J0CYA0BOIO
posciiyBaHHs. BiH nepeBipsie HasBHICTH MMIJICTaB JJIs 3aCTOCYBaHHS 3al001KHOTO
3axony / 3axoniB. TimbKM TICAS YXBajeHHS HHUM yXBaJld Npo JO3BUT Ha
3aCTOCYBaHHSI 3alo0KHOTO 3axojay / 3aXOJIIB J0 CYIJIl MOXHa 3aCTOCOBYBATH
3armo01KHUM 3ax1]] / 3aX0/IH.

4 Iopsaok noBinomuenns cyaai, cyani Koncruryuiitnoro Cyny Ykpainu,
Npo mixo3py

[ToBimomMyeHHs CynAl Mpo MiO3pY — BIANPABHUNA MOMEHT MpPOLELYpPH
NPUTATHEHHS CYJ1 10 KPUMIHAJIBHOI BIJMOBIAQJIBHOCTI, MICJIS HACTAaHHS SIKOTO
Cynss MOXE KOPHUCTYBAaTHCh ycCiMa IpaBaMHU ITiJJ03PIOBAHOTO, BCTAHOBJICHUMHU
cT. 42 KIIK. Bignosigao g0 4.4 ct.49 3V «llIpo cymoyctpiif i craryc cyaaiB»
CYAJII0 TOBIAOMIIIE MPO MIA03PY Y BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYILIEHHS
JMILIe TeHIPOKYypop YKpaiHu abo #oro 3acTynHuk. BiamosigHo 1o 4. 9 cT1. 24 3V
«IIpo Koucrurymitnuit Cyn VYipainn» cynmo KCY mpo mimo3py y BUWHEHHI
KPUMIHAJIBHOTO  IPABOMOPYILIECHHS  MOBIIOMIISIE  TE€HIPOKYpop / ocoba,  sika
3M1MCHIOE Hor0 MoBHOBaXKeHHsI. CKIIaJieHHsI, BPYUCHHS IMOBIIOMJICHHS TIPO MiI03PY
Oy/Ib-SIKOIO 1HIIIOI0 OCO0O0I0 POOUTH 1€ MOBIJIOMJICHHSI HIKUEMHHUM. 3ayBakyeMO,
mo Oyap-skuid ciigunii abo MPOKYpOp MOXKE BHECTH BIJIOMOCTI MPO BUYWHEHHS
CYIJICI0 KpUMIHAIBHOTO MpaBomnopytieHHs 10 €PJIP.

5. Ilopsipox BincropoHeHHst cymai, cyaai Koncrurywiitnoro Cyay
Ykpainu Bij 31iliCHEeHHSI IPABOCY/IS.

Bignosigno g0 m. 1 4. 1 ct. 62 3V «lIpo Bumry paxy npaBocymis» Cyairo
MOXke OyTH THMYacOBO BIJICTOPOHEHO BiJ 31ACHEHHS MPaBOCYAJsl 3a PIIICHHSIM
BPII y 3B’513Ky 3 NPUTSITHEHHSAM /10 KPUMIHAJIBHOI BIANOBIAAIBHOCTI. BinmosigHo
1o ct. 155 KIIK, 1o o6cTaBuH, siKi MIATBEPKYIOTh HEOOXI1IHICTh BiJICTOPOHEHHS
cynai, cyna KCY Bin 3milicHeHHS TpaBOCysl, HalexaTh: 1) oOcTaBuHH, SKi
JalOTh  MIACTaBM  BBaXKaTW, IO  mepeOyBaHHA  Ha  Iocaal  CyAji
M1J03PIOBAHOI0 / OOBUHYBAYEHOTO  CHOPHUSUIO  BUYMHEHHIO  KPUMIHAJIBHOTO
MpaBOMOPYIICHHS; 2) OOCTaBMHU, IO JAalOTh IIJCTaBM BBaXKaTH, IO

N103pIOBaHMI / 0OBUHYBaueHUM, IepedyBaroyl Ha MOcajl CyAjl, 3HUIIUTh YU
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niApoOUTh pedl ¥ JOKYMEHTH, SIKi MalTh CYTTEBE 3HAYCHHS JIsI JOCYJI0BOTO
pO3CIIiIyBaHHs, HE3aKOHHUMU 3aco0aMM BIUIMBAaTHME Ha CBIJIKIB Ta 1HIIUX
YYaCHHUKIB KPUMIHAJHLHOTO TPOBAKEHHS, YU MPOTUIPABHO TMEPEIIKOKATHME
KpPUMIHAJILHOMY TTPOBAKEHHIO 1HIITUM YHHOM.

[Topsimok THMYACOBOTO B1ICTOPOHEHHSI CY/JIIB YCIX KaTeropii Bij 31CHEHHS
MPaBOCYIJSl Yy 3B’SI3KYy 3 NPUTIATHEHHSM J0 KPUMIHAIBHOI BIAMOBIIAIBHOCTI 1
MPOJIOBXKEHHSI CTPOKY TaKOI'o BIJICTOPOHEHHS perjiaMeHTOBaHO CT. 63, 64, 65 3VY
«IIpo Bumy pany mpaBocyans» ta ct. 155 — 1 KIIK. TumyacoBe BiACTOPOHEHHS
CyAJl BiJ 3M1HMCHEHHS MPaBOCYAJAS Y 3B’SI3KY 3 MPUTATHEHHSIM JI0 KpUMiHAJIBHOI
BIIMOBIAABHOCTI 3111icHIOEThCST BPII Ha cTpok He Ounbliie 2 MiCSIiB HA MiACTaBl
BMOTHBOBAHOTO KJIOTIOTAHHS T€HIIPOKYpOpa / MOTo 3aCTyImHUKA, a CTOCOBHO CY/II
Buiioro aHTUKOpPYMNIIIHHOTO Cyay Ha MiJICTaBl BMOTMBOBAHOTO KJIOMOTaHHS (Aaui
KJIOTIOTaHHs) TEHNpOoKypopa (B. 0. reHNpokypopa). Ha craxii cymoBoro
MIPOBAPKEHHS CTPOK B1JICTOPOHEHHSI BCTAHOBIIIOETHCS J]0 HAOpAHHS 3aKOHHOI CHIIA
BUPOKY CYIy YW 3aKpUTTS KPHUMIHAJIBHOTO TpOBa/pKeHHs. KitomoTaHHS 1100
CyIIl, SIKMM € TiA03pIOBaHUM / 0OBUHYBadyBaHUM / MIJACYIHUM, MOJAETHCSI O
BPII na Oyap-sikiil ctajii KpuMiHaIbHOTO MpoBapkeHHs. Kiionoranus nogane 6e3
JOTPUMAaHHS BU3HAYEHUX 3aKOHOM BHMOT, noBepTaeTbesi BPII rennpokypopy um
foro 3acTymHuKy. ['eHOpokypop/HOro 3acTyNHUK MOXYTh YIOBHOBaXHTU
IpoKypopa Ha BpyueHHsA cyadl, kpiMm cyaai BAKC, komii kiomoTaHHs Ta
MaTrepiaiiB, M0 OOIPYHTOBYIOTH KJIIOTIOTaHHS, Ha TIPEJICTABICHHS IHOTO
KJIOMIOTAHHS TiJ 4ac po3risay Ha 3aciganHi BPII. Buma pama npaBocyns
pO3risiae KJIOMOTaHHS HEBIJIKIIAIHO, aje He Mi3HIe 7 JAHIB 3 OHS HAJIXOJKESHHS
kionotanHs. [1oBiJOMIIEHHS TIPO J1aTy, Yac, MICIE PO3IIIALY TAaKOTO KJIOTOTaHHS
HaIPaBJIAEThCSA CYIII MO0 SKOTO TIOJIaHO KJIOMOTAHHS, TEHIPOKYPOpY / HOTO
3aCTYIHUKY, 10 Cyay, € CyAus oOiMae mocaay, Ta HEBIIKIATHO PO3MIMIYETHCA
Ha odimiitnomy BeO-caiiti  BPII. HesBka wna 3acimanns BPII cymnm,
TCHIPOKypopa / HOro 3acTylmHUKA YU YITOBHOBa)KEHOTO OJIHUM 13 HHX IPOKYpOpa,
K1 OyJM HaJleKHUM YMHOM TOBIJJOMJICHI MPO JaTy, Yac, MICII€ 3aciaHHs, HE

NEPCIIKOPKAE€ PO3IIIAAY KIIOIIOTAHHS. POSFJ’IH}I KJIOIIOTaHHA IIPpO THUMYAaCOBC
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BIJICTOPOHEHHS CYAJl BiJ 3A1MCHEHHS NPaBOCYs TMOYMHAETHCA 3 KOPOTKOIO
BUKJIaay uieHoM BPII, skuif Bu3HaUeHUM 10MOBIaueM, HaBEACHOTO Y KJIOMOTaHH1
0oOTpyHTYBaHHSI HEOOXITHOCTI TAKOTO TUMYACOBOTO BiACTOpOHEHHS. [10TiM ci0BO
HAJAEThCSl TEHIPOKYPOpY / IOro 3acTymHUKY a00 YHNOBHOBaXEHOMY IMPOKYpPOPY,
Cynji / HOTO TPENCTaBHUKY, IMOAO SKOTO BHECEHE KIIOMOTAHHS, /IS HaJIaHHS
NOSICHEHb. SIKIO CyAnas BIIMOBIISIETbCA BiJ HalaHHs nosicHeHb, BPII posrismae
KJIOMOTaHHsS 0e3 MOoro mosicHeHb. 3a pe3yJbTaTaMU PO3TJISALY KIOMOTaHHS PO
THMYAcoOBE BIJICTOPOHEHHS CyAjal BiA 3iidicHeHHs mpaBocynnas BPII yxBamoe
pIILIEHHs, KOMis SKOTO He TMmi3Hime 7 poOoYuxX [HIB HAIpaBIsS€ThCS
TEHIIPOKYpOpY / IOT0 3aCTYMHUKY, CYJl, CTOCOBHO SIKOTO YXBaJICHO PIillIEHHS, JI0
cyny, ne me cyans obiimae mocamy. Cymns BiICTOPOHSETHCS BiJl 31HCHEHHS
npaBocyAas 3 nHs yxBajieHHs BPII pimeHHst mpo #oro TumyacoBe BiJICTOPOHEHHS
BIJ 3/1MICHEHHS MPaBOCYIJs Ha CTPOK, 3a3HAUCHUU Y pILICHHI, KU HE MOXeE
cTaHOBUTH Oumbmie 2 wMicsmiB. Ha cranmii cygoBoro mMpoBaKEeHHS CTPOK
BiJICTOPOHCHHSI BCTAHOBJIFOETHCS 70 HaOpaHHS 3aKOHHOI CHJIM BUPOKOM CynIy ado
3aKpPUTTS KPUMIHAJIBHOTO TMPOBaKeHHS. [IpOJOBXKEHHS CTPOKY THMYacOBOTO
BIJICTOPOHEHHS CYJIJII BiJ 31MCHEHHSI IPaBOCYAJs y 3B’SI3KY 3 MPUTSATHEHHSAM JI0
KPUMIHAJIBHOI BIMOBIJATBHOCTI BU3HAYAETHCS Y TOPAIKY 3rigHO cT. 63 3V «IIpo
CyIOyCTpii 1 CTaTyC CYyHAJiB», Ha CTPOK HE OLIbIIe 2 MICAIIB, a B pasi SKIIO
OOBMHYBAJIBHHI aKT MEpPeIaHo 10 CyIy, - A0 HaOpaHHS 3aKOHHOI CHJIM BHPOKOM
CyZly Y4 3aKPHUTTSI KPUMIHAIBHOTO MPOBaKEeHHs. KilomoTaHHs mMpo Mpo10BKEHHS
CTPOKY TUMYACOBOT'O BIJICTOPOHEHHS CYJJI1 BiJl 3/IIMCHEHHS MPABOCY IS MTOAAETHCS
TEHIIPOKYpopoM / oro 3actynmHukoM, mogo cymai BAKC - reHmpokypopom
(B. 0. TEHIPOKYpOpa) He Mi3Hime, yuM 3a 10 AHIB 10 3aKiHUEHHS CTPOKY, Ha SKUU
cynmro BifacTopoHeHo. KitomoTaHHS TpO MPOMOBKEHHS CTPOKY THMYACOBOTO
BIICTOPOHEHHSI CYyHAJl BIJ 31MCHEHHsS MpaBOCYAJAs 4Yepe3 MPUTATHEHHAM [0
KPHUMIHAJIBHOI BIANMOBIIATBHOCTI MiJISITaE 3aI0BOJICHHIO, SKIIO: 1) 00cTaBUHU, SKI
CTajy MiJCTaBOIO JJIsi THMYACOBOTO BIJICTOPOHEHHSI BiJ 3[IMCHEHHS MPaBOCYs,
MPOJIOBXKYIOTh ICHYBaTH; 2) CTOpOHAa OOBMHYBAaYCHHS HE Maja MOKJIUBOCTI

3a0€3MeUUTH JOCSATHEHHS IIJIeH, 3apaju SKUX OyJo 3aCcTOCOBAaHO THMYacOBE
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BIJICTOPOHEHHS BiJ 3J1MCHEHHS MPaBOCYs, IHIIMMH CIOCOOAMH MPOTATOM i
nonepeaHboro pimeHHs. Y pas3i yxBajeHHs BPII pimenHss npo npoaoBKeHHs
CTPOKY THMYAacCOBOTO BIJICTOPOHEHHsI CyZJi BiJ 3MIHCHEHHS NpPaBOCYIIs 4depes
MPUTATHEHHSIM JI0 KPUMIHAJIBHOI BIJMIOBIIAIIBHOCTI, CYAJISI BIICTOPOHSETHCS BiJl
nocanau 3 qHs yxBasneHHs BPII Takoro pimieHHs Ha CTPOK, 3a3HaYEHUI y PIIICHHI,
KU HE MOXKE€ CTAaHOBUTHU OuiblIe 2 MICHIB, @ B pa3l AKIIO OOBUHYBAJIbHUN aKT
nepeaHo N0 Cydy, - A0 HaOpaHHA 3aKOHHOI CWJIM PIIIEHHSIM CyAy 3a
pe3ysibTaTaMu  3aKiHUYEHHS CyJOBOTO MpoBajkeHHsA. [loBTOpHEe 3BepHEHHS
TEHIIPOKYpopa / HOro 3aCTYMHHUKA 13 KJIIOMOTAHHSIM PO TUMYACOBE BiJICTOPOHEHHSI
CyAJl BijJ 3A1ACHEHHS MPABOCYAJAS Y 3B’SI3KY 3 MPUTATHEHHSIM JI0 KpUMiHAJIBHOI
BIJIMOBIIAJILHOCTI YM 13 KJIOTMOTAaHHSM TMPO TPOJOBXKEHHS CTPOKY TaKOTO
BIJICTOPOHEHHS IIOJI0 CYJJl B MEKax OJHOTO KPUMIHAJIHHOTO MPOBA/KCHHS HE
JIOMYCKA€EThCs, KPIM BUIAJKIB CKacyBaHHsS morepenHboro pimenHs BPIT cymowm.
TumMyacoBe BIACTOPOHEHHS CyAJAl Bl 3AIMCHEHHS TPAaBOCYIsl  4Yepes
OPUTSATHEHHSIM J0 KPUMIHAIBHOI BiIOBIAAIBHOCTI IPUITUHAETHCS Y Pa3l 3aKpUTTSA
KPUMIHAJILHOTO MPOBAHKEHHS MIOJI0 CyI/11 a00 HaOpaHHS 3aKOHHOI CUJIM BUPOKOM
cyny 6e3 yxBanenHss BPII okpemoro pimieHHsI Mpo NPUIIMHEHHS THUMYacOBOTO
BIJICTOPOHEHHS CyJ 1 BiJ 3AaiiicHeHHs nmpaBocyans. Pimenns BPII npo tumyacose
BIJICTOPOHEHHS CyAJll BiJ 31MCHEHHS MPaBOCYANS Y 3B 43Ky 3 MPUTIATHEHHSAM 10
KPUMIHAJIBHOT BIANOBIAAIBHOCTI, MPOJOBXKEHHS CTPOKY TaKOIro BIJICTOPOHEHHS
MOKe OyTH OCKap>Ke€HE Ta CKacOBaHE BHKIIIOYHO 3 TakuXx mijacraB: 1) ckmax BPII,
KWW yXBaJMB BIAMOBIJHE PIIICHHS, HE MaB NMOBHOBAXEHb MO0 YXBaJIOBAaTH; 2)
pILIEHHS HE MINKUCaHo OyIb-KUM 31 ckiany wieHiB BPII, siki Opanu yuyacTs y ioro
yXBaJICHHI; 3) pIIIICHHS HE MICTUTh MOCWJIAHHS HAa BHU3HAYEHI 3aKOHOM ITiJICTABU
Horo yxBajeHHsi a0 MOTUBH, 3 AKX Buiia pajga npaBocy s Aidiia BiAMOBIIHUX
BUCHOBKIB. [Ipu nibomy ockapskeHHs pimennst BPIT ne BinMiHsie HOro BUKOHAHHS.
6. OcoO0amBOCTI MOPSAAKY PO3CIHITYyBaHHA Ta CYA0BOr0 PO3IJISIAY
KPUMIiHAJIbHUX NpaBoNoOpPYyIIeHb, YYHHEHUX CYISIMH, CYyISAMH

Kouncturyuiitnoro Cyay Ykpainm.
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BignoBigno mo m. 1 4.4 cr.216 KIIK caigui oprasiB jaep>kaBHOTO OrOpPO
PO3CIIiTyBaHb 31MCHIOIOTH JIOCYJI0BE PO3CIiyBaHHS 3JI0YMHIB, SIKi OyJIM BUYMHEHI
CYyIISIMH, 3a BHUHSATKOM JIOCYJOBOTO PO3CIIAyBaHHS 3JI0YMHIB, Mepea0adeHmX
crartamu 191, 206 - 2, 209, 210, 211, 354 (CTOCOBHO MpAIliBHUKIB HOPUINIHUX
oci6 myOmiuHoro mpasa), 364, 366 - 1, 368, 368 - 2, 369, 369 - 2, 410 KK Ykpainu,
ake 3aidcHIoeThess netektuBamMu HABY. Chemiamizamis 1moao KOpyHIiHHUX
MPaBOIOPYIIICHh MAa€ MiClle 1 B OpraHax MNPOKypaTypH: MpolecyalbHi il 1Mo
KOPYINIIAHUX  MPaBOMOPYLIEHHSX  CyAmiB  3aiiicHioe  CreriaiizoBaHa
aHTUKOPYIILIiHA POKypaTypa.

3a 4.1 ct.33 KIIK VYkpainu crnpaBu 1o OOBHHYBAYEHHIO CYJJIB MAarOTh
PO3TISAATUCA MICLIIEBUM 3arajibHUM cynoM. 3rigHo 3 4.2 cT. 32 KIIK VYkpainu
KpUMIHAJbHE TIPOBA/KEHHS IIOJA0 OOBHMHYBAuYC€HHS CyIJI y BYMHEHHI
KPUMIHAJIBHOTO MPABOMOPYIICHHS HE MOXE 3IIHCHIOBATUCSA CYAOM, Yy SIKOMY
oOBHHYBaueHM 00iliMae / 001iiMaB CBOIO Tocamy. Y TakoMy pas3i WOro 3AiHCHIOE
Cyl, SKUM HalOUIbIIE TEpUTOPIAIBHO HAOMMKEHUA 1O CyAy, B SKOMY
oOBHHYBaueHUU 00iiimMae / 001iiMaB mocaay cy il ado 10 1HIIOT aJAMiHICTPATUBHO-
TepuTopianbHOi onuHMIl (00macTi, micta Kuesa). BinnosigHo 10 yactud 2 1 3 CT.
247 KIIK po3risia KJIOMOTaHb MPO HaJlaHHS JI03BOJIy Ha MPOBEICHHS HETIACHUX
cmauux (PO3IIYKOBUX) i CTOCOBHO CYHJIIB — MpeporaThBa CHIIYOTO CYJIl
anessiiHoro cyny oo6nacti, Mmicta KueBa mo3a MexamMu TepUTOPIalIbHOT
IOPUCAMKIII OpraHy JIOCYJOBOTO pO3CHITyBaHHS, SIKUH NPOBaAUTH JOCYAOBE
po3chigyBaHHs. Y [bOMY BHUNAAKy CIIA4Wi / TPOKYpOp 3BEPTAIOTHCS 3
KJIOTMOTAaHHSAMH  TPO  HAJAaHHA  JIO3BOJIy HA  TPOBEACHHS  HETJACHHUX
CIITYMX / PO3LIYKOBUX I A0 CIIJYOrO CyZAJl amesslifHOro CyAy, HahOUIbI
TEPUTOPIATLHO HAOIMKEHOTO0 0 OCTaHHBOTO, B MEXKaX TEPUTOPIATbHOI
IOPUCIUKINI SKOTO 3IIMCHIOETHCS JOCYZOBE pO3CiiayBaHHA. BiamoBimHo g0 4. 9
ct.49 3V «Ipo cymoyctpiii 1 cTaTyc CyIJiB» TMPOBEACHHS ONEPATHBHO-
PO3IIYKOBUX 3aXOJiB YM CHIQYUX i [IOAO0 CYyAal MOXKe 3AIHCHIOBATUCS
BUKJIIOYHO 3 J03BOJIy CYdy Ha MiJCTaBl CYyJOBOIO PIIICHHS, YXBAJIECHOTO 3a

KJIOTIOTAHHSM TEHIPOKypopa VYKpaiHu abo WOro 3acTylHUKA, KepiBHHUKA
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perioHajabHOI MPOKyparypu / Horo 3actynHuka. Bianmosiguo mo 4. 12 cr. 31 KIIK
KpUMiHaJIbHE TIpoBakeHHa cTocoBHO ['onoBu KCVY, #ioro 3actynHuka 4u Cymaji
KCVY, TI'onosu BCY, #ioro nepiioro 3actynHuka, 3actynauka uu cyaai BCVY, romnis
BUIIMX CIICI[1aTi30BaHUX CY/IIB, 1X 3aCTYITHHUKIB UM CYJIJIIB BUILMX CIEI1aTi130BaHUX
CyniB, 0ci0, Mocaau KX HAJIEkKATh 10 TIOCaa IepKaBHOI CIy»k0u kateropii "A", a
TAKOXX 11070 OOBHHYBAaYEHHS Yy BYMHEHHI KpPUMIHAJbHUX MPaBOMOPYIICHb,
BifiHeceHux a0 miachigHocti HABY, 3ailicHioeTses: 1) B cyai nepiioi iHCTaHIIT -
KOJIETIAJIbHO CYJIOM Yy CKJIaJl TPhOX CYIIIB, SIKI MAalOTh CTaX pOOOTH Ha TOCaIi
CyJJIl HE MEHIIIE 5 POKiB, a y pa3i 3[1MCHEHHSI KpUMIHAJILHOTO MPOBAKEHHS 11010
3JI0YMHIB, 3a BYMHEHHS SIKUX TMepeadayeHo JOBIYHE TMO030aBJIEHHS BOJIi, 3a
KJIOTIOTAHHSIM OOBHMHYBA4YE€HOTO - CYJOM MPHUCSHKHMX Yy CKJIadl ABOX CYJUIIB, SIKI
MarTh CTaX poOOTH Ha MOCaJIl Cy/JIl HE MEHIIIE 5 POKiB, Ta TPHOX MPHUCSHIKHUX; 2)
B aleJsAliiHOMY TOPSIKY - KOJETialbHO CyJOM y CKJIaal I'STH CyAiiB; 3) B
KacalliHOMY MOPSJIKY - KOJIETIEIO CYIIIB y CKJIalal ceMu cyniaiB. KpuminanbHe
MPOBAKEHHS IIOJ0 IIi€l KaTeropii ocid IMiJi 4yac JOCYJOBOTO PO3CIiayBaHHS
3MIACHIOETHCS CIIAYMM CYAJICI0 OJJHOOCOO0BO; y pa3l OCKap»KEHHS WOTo yXBaj B
anessifHOMY TOPSIIKY - KOJIETI1aJIbHO CYJIOM Y CKJaJl HEe MEHIIe TPbOX CYIIIB.
Taki mojoXeHHS 3aKOHOAABCTBA CIIPSIMOBaHI Ha 3abe3meueHHs 0e3CTOPOHHOCTI
PO3IJISITY CIpaB CY/UIiB.

7. IlpunuHeHHs NMOBHOBa:xKeHb cyadi, cyaai Koncruryuiiinoro Cyay
YKpaiHu BHACJHIAOK HAOPAHHS 100 HHOI'0 3AKOHHOI CWJIM O00BHHYBAJIbHHUM
BHPOKOM Cy1y

[ToBHOBaXXEHHS CY//i MPUTTHHAIOTHCS 3 JTHS HAOpaHHS I10JI0 HBOT'O 3aKOHHOI
CHJIM OOBMHYBAJIbHUM BHpPOKOM cyny. Ilicig HaOpaHHS cwid OOBHHYBAJIbHUM
BUPOKOM CYJIJII HE BIIpaBl MPOJOBXKYBAaTU 3IHCHIOBATH CBOI MOBHOBAXKECHHS 1
BTpauae mnepeadayeHl 3aKOHOM TrapaHTii HE3aJeKHOCTI W HEJOTOPKAHHOCTI, a
TaKOXX IPaBO Ha TpOIIOBE Ta iHIIE 3a0e3nedcHHs. llel ropuandHmii ¢GakT €
nigcraBoro aisa npununends BPII BiactaBku cyani. Bignosigno ao m. 5 ct. 20 3Y
«IIpo Koncrurymiitnuit Cyn Ykpainn» nosHoBaxeHHs cyaai KCY npununsiorbes

y pa3i HaOpaHHS 3aKOHHOI CWJIM OOBHHYB&JIbHMM BHPOKOM IIOJI0 HBOIO 3a
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BUMHEHHS HUM 3704MHY. BiamoBimHo mo cr. 124, m.2 4.1 ct. 145 3Y «Ipo
CYyIOyCTpifi 1 CTaTyC CYIIiB» CYJ, SKHWA YXBAJIUB OOBHHYBAJIbHUN BUPOK MO0
ocobu, sika € cyniero, HeraitHo noBigomisie po e BPII, Bumy Ksamidikamiitny

Kowmicito CyanaiB Ykpainu it epxaBay CynoBy AnMiHIicTpallito YKpaiHu.
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SECTION 14.
THEORY AND HISTORY OF STATE AND LAW

14.1 The methodological attribute of law learning: contemporary challenges

CorrlanbHu# CBIT 1€ BIAHOCHO HEIAaBHO OYB CBITOM MOBUIBHUX IBUIKOCTEH,
CTIMKUX PEryJsATUBHUX (OPM 1 MEXaHI3MIB Yy BUIVISAI 1ICTOPUYHO CHOPMOBAHUX
TpamuIliid, 3BUYAIB, IEP)KABHO-NPABOBUX I1HCTHUTYTIB, BHUPI3HABCA HE3HAYHUMHU
BIIXWJICHHSIMU BiJ 3BHYHMX mporieciB. CroroaHi cutyaris 3minunacsa. CydacHuin
CBIT — HAJICKJIaJ{HA CUCTEMa, B SIKIH CTPIMKO PO3BUBAIOTHCS MIPOIIECH TJI00aTI3allil 1
audepeHianii, KOHKypeHIii 1 Koomeparii, oOMiHy MaTepiaJbHUMH Oyaramu,
iHopmariiero, ¢diHaHCaMU, JIOJACBKUMHU pecypcaMu 1 T.J. Ko y crabiibHOMY
CBITI aTpUOYTUBHUX O3HAK pAaI[lOHAIBHOCTI BUCTAYaJl0, OCKIJIbKH, BUSBUBIIU
TUIIOB] CUTYyallii, MokHa OyJI0 pO3pOOUTH AJii HUX CTaHJAPTHI DIIIEHHS, TO B
iH(opMaltiitHOMy CYCH1JIbCTBI, TEMIIOPAJILHOMY, TUTIOPAJTICTUYHOMY,
CIIOHTAaHHOMY, HECTaOUIbHOMY, IHTErpaTMBHOMY, IO HaOyBae Bce Ouible i
OinpLIe rI00aNbHUX MPoOJIeM, BUHUKAE NMOTpeda B IEUI0 1HIIIOMY MHUCIICHHI.

XapakTepu3yrud TaKuil CTaH Ta KPUTHUKYIOYHM BUKIIIOUHICTh Mi3HAHHS MpaBa
METOJIOJIOTIYHUMH ~ 3ac00aMM  JIOTOLEHTPU3MY, Cepel TMPaBHUKIB  HEPLAKO
yTBEpJKyBajlacs ifes, 10 CTaBUTh IiJI CYMHIB TBEPDKEHHS HIOM JOTMAaTHU3M —
€IMHUHN crmoci® opraHizaiii IOPUANYHOTO MHUCIIEHHS, 3JaTHOTO iICTHHHO OTHCYBaTH
i MOACHIOBATH 3OBHILIHIO IPaBOBY peanbHicTh®. SIK  Meromonoriyne i
HOpMAaTHUBHE BHPAXCHHs IMI3HAHHA TpaBa, sIK (GopMa 3aKpilIeHHS Ta PO3BHUTKY
JOro JOCSTHEHb, JOTMATH3M Ma€ CBOI MEXI, YUM 1 BH3HAYAETHCSI OOMEKEHICTh
e(pEKTUBHOCTI HOPMAaTHBHO-TIPABOBOTO PETYIIOBAHHS CYCHUTBHHX BigHOCHH. SK
BUpa3 HOPMATUBHOCTI IMI3HAHHS MpaBa, BiH MaHIBHUM 1 €(EeKTUBHHI caMme Ha

eTamnax €BOJIOIIITHOr0, KOHTUHYaJIbHOTO PO3BUTKY IpaBoBOro 3HaHHs. Komn x

56 Ehrlich E. Grundlegung der Soziologie des Rechts. Miinchen und Leipzig : Duncker & Humblot, 1913. 409 s. ;
Geny F. Methode d’interpretation et sources en droit prive positif. Paris, 1954. 468 s. ; Holmes O. W. The Common

Law. University of Toronto Law School Typographical Society September 21, 2011. 382 P.
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NEBHUM THUI NpoOJieM BHUYEPIYETHCS, M B YMOBaX YCKJIAQJHEHUX MPOIECIB
CYCHUJIBHOTO PO3BUTKY, HAsSBHOCTI JYXOBHHUX, €KOHOMIYHHUX, TMOJITHYHHUX
YUHHHKIB BILUTUBY HOBI MPOOJIEMH NPUHHATUMHU METOJaMH HE PO3B’S3YIOTHCS, CTA€E
OYEBHJIHMM, 10 MPABO HE MOKHA BBAYKATU KOHCTPYKIIEIO MIIIHO 3’ €JHAHUX OJIHA 3
OJIHOIO HOPM-ZIOTM, SIK1 JI03BOJISIFOTH 3HAWTH YITKY i TOUHY BIAMOBib Ha Oy/b-sKE
NUTaHHS. YCl HAKOMWYEH1 JIIOJICTBOM «IPOMUCHI ICTMHW» MATUMYTh TUIBKU
caykOoBuil  xapaktep. HanmipHe  3axorjieHHS ~ JOTMAaTHUKOIO,  JIOTIKOIO,
paIliOHANBHICTIO HEOJAMIHHO TPU3BEAYTHh JO CXEeMaTu3alli Ta CIPOIICHHS
MIHJIUBOTO «IIOTOKY HUTTS», a HE JI0 OCSITHEHHSI Oro IHHICHUX OCHOB. OCTOPOHB
3QIMIIUTBCA BAXKJIMBA CKJIAJ0Ba KOHTEKCTyalbHOI MpoOJieMHu, IO B 1eHHO-
CBITOTJISIAHIM  TUIONIMHI ~ XapakTepusye Ounbll riauOWHHI, OUIBII  aKTHBHI,
JVHAMIYHI, HEJIIHIMHI, CHHEPreTUYHO OIOCEePEKOBaHl TpaHi JUHAMIYHOTO
CTaHOBJICHHS A1MCHOCTI, SIK1 3@ TAKUX YMOB MPUHLUIIOBO HE MOXKYTh OYTH 1CTUHHO
BU3HAUeH1 il mepea0dadeHi y CTaTUYHIN 10TMi IpaBa.

[li3HaBasbHA IHTEHCUBHICTH IpaBa SIK OJHOTO 3 OCHOBHHUX 1 HAaWBaKJIMBIIINX
JUKEpeNl MOoro poO3BUTKY Ta (DYHKI[IOHYBaHHS BHMAara€ ChOTOIHI PEJIECBAHTHUX
Mi3HABAIBHUX METOJIB, IO BIJMOBIAAIOTh CYYaCHOMY pPIBHEBI THOCEOJIOTIYHOIO
IHCTPYMEHTApIIO. Kpurukyroun paifioHaJbHO-A0TrMaTHYHE HiATPYHTS
OTIpAIIOBAHHSA MPOOJIEM IpaBa, 0 Y CBOiN CBITOTJISAHIN IJIOMIKHI TIAMOPSIAKOBAHE
JOTMaTUYHUM CXeMaM, IT00YI0BaHE Ha CIPOIIECHUX 1/IesIX KJIACHYHOT MEXaHIKHU 1 He
CIPOMOKHE Ha MO3UTUBHOMY TJII JOMIHAHTHOTO MHCJCHHS (PyHIaMEHTaIbHO
MPOSICHUTH TOW TUI TPaBO3aKOHOAABYOTO PyXY, IO CKIIAJJAEThCS, CydyacHa HayKOBa
napagurMa 30pi€HTOBaHa Ha HEKJIACHUYHY METOOJIOTIYHY TUIONIMHY BHUMIPIOBaHHS
npaBa — HEJiHIIHY, HETIO3UTUBHY, 00 €MHY, 1€papXiuyHy Ta CKIJIAJHY, sIKa J03BOJISE
O0XapakTepU3yBaTH NPABOBY pEAIbHICTh SK SBHILE JAMHAMIYHE, HENpPOCTE Ta
pi3HOMaHITHe. Sk ajgexkBaTHi 3aco0M TMI3HAHHA TMpaBa, KpIM MPUIOMIB
TpaAMIiifHOTO MHUCIEHHS ((pOpMyBaHHsS TOHSATh, CY/KCHb, YMOBHUBOIIB), TYyT
aKTyalli3ylOTbCSI HOBI ~ KOTHITHMBHI ~ 3aco0M, sIKI 1O CBOIM  IHTEHIISIX
MDKIUCITUTUTIHAPHI, KOMYHIKaTHBHI, KOHBEHIIIOHAIBHI 1 BIIKPUTI A0 miayiory. Y

TaKOMYy pEBEpCi JOKTPUHAIBHUX MIAXOJIB, IOPUIAUYHE MHUCIEHHS CTAa€E HE METOIO
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«PO3YMHO1 KabKYJISIII», a IBUAIIE 3iHCHEHHSIM KMBOI €JTHOCTI TPAaBOBOTO OYyTTs
Ta CB1JJOMOCTI, ParHeHHSIM JI0 TapMOHI3allli Xaocy ¥ Mi3HaHHS HE3B11aHOTO.
CydacHa mpaBOBa peajbHICTh 3ITKHYJAcS 3 OHTOJOTIYHOI aHTHHOMIEIO
JOTMATUYHOTO MiIXOMy, SIKa TOJsITae y TOMy, IO, 3 OJHOTO OOKy, dopMaibHa
BU3HAYCHICTh MPABOBOTO PETYJIIOBaHHS 3a0e3redye Taki MOTPiOHI BIACTUBOCTI, SIK
YITKICTh, 3pO3YMLIICTh, OPraHi30BaHICTh IPABOBUX BITHOCHH, @ 3 1HIIOTO OOKY — 1€
dbopma aHTUOYTTS, OCKUIBKA BUXOJWTH Yy CBOiM iHTeHIIi Ha HeOyTTs. Hacmpami
peanbHe OyTTS HE CTaTUYHE, a JWHAMIYHE, TPOTPECUBHO-PETPECHBHE, ajle y
)KOOHOMY pa3l He He3MmiHHe. JlormMaTusMm jke 3aBXKIU CTOITh Ha TMEPEIIKOAl
YTBEP/KEHHST HOBOIO Ta MPOrpecuBHOro>’. OCHOBHA THOCEOJIONIYHA Baja JOrMH
[oJisira€ y TOMY, IO BOHA Oy/b-sKI 3MIHM CXEMaTH3y€, KOHCTPYIOE i 3aBkau
II0CTA€ SK ICTHHA, a BCE IHIIE, SK HEICTUHHE, Ma€ IAra"HaTuch mijg Hei. B
OCTaHHBOMY 1 BHPaKa€ThCsA HeOe3meka W YCKJIaIHEHHS, 110 BEAYTh HEPIAKO 0
CIIOTBOPEHOTO, aJIe HE HAJIC)KHOTO HOPMOTBOPEHHS 1 HOPMO3aCTOCYBaHHS.
3aBIaHHs JOrMAaTHYHOTO METOJY 3BOJUTHCS JI0 TPYIYBaHHS W KOMEHTYBaHHS
JII0YOro TMpaBa, TOOTO 10 EMIIIPU3MY, PO3BUTKY CyXOi (HOpMaIiCTHUKU i
OropokpatruHoi pyTMHU. OJHAK B YMOBaX YCKJIAaJHEHUX MPOIECIB CYCIiJIHLHOTO
pPO3BUTKY, HAsIBHOCTI MarepiaJbHUX 1 IyXOBHUX, €KOHOMIYHUX 1 COIIaJbHUX,
HNOJMITUYHUX 1 TMPaBOBUX YMHHHUKIB BIUIMBY TMPaBO HE MOXKHA BBaXaTu
KOHCTPYKIIIEI0O MIIHO 3 €JHAHUX OJIHAa 3 OJHOK HOPM, SIKI YITKO 1 TOYHO
J03BOJISIIOTH 3HAWTH BIANOBIAb Ha Oyab-ike nuTaHHs. HaBmaku: cucrema mpasa
CKJIaJIA€ThCS 31 3HAYHOI KUIBKOCTI MPHUHIMINB 1 3aCaJIHUUMX Hadall, JI0 SKUX, 34
YMOBH BIJICYTHOCTI HEOOXIAHOI KOHCTPYKIIi, CiIiJ 3BepTaTucs, o0 3HANTH
pilIeHHS Yy KOXXHOMY KOHKpeTHOMY Bumaiky. IlomiOHi mnpuHIMOM mpasa
BU3HAYAIOTh, SIK CJI1J 31MCHIOBAaTH <«JI00yJOBY IpaBa». SIK 3a3Hayvae 3 IbOTO
npusoay P. Llinmeniyc: «4acTo TparuisitOThCsl CUTYaIlll, 3a SIKUX Ha MIEBHOMY €Tarll
3aCTOCYBaHHS TPAaBOBOI HOPMH BHUHHKAE TMOTpeOA BCTAHOBUTH 1 3alOBHUTH

OporajvHy B TIPAaBOBOMY pEryJilOBaHHI, NOPYUIYETbCA MHUTAHHS TpoO il

57 Koznosckuii A. IIpaBo sik misHaHHA: BeTyn 10 rHOCeonorii npasa. Yepniswi : Pyta, 1999. C. 48.
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CHIBBIJHOILIEHHS 3 MEBHUMHU 3arajbHUMU NPUHIMIAMU TIpaBa ab0 3’ ABISIIOTHCA
KilbKa BapiaHTiB ii TIymMadeHHs»S. 3a TaKMX yMOB OYEBHIHO, IO JOrMAaTHYHHIA
HiAX1T A0 PO3YMIHHSA MpaBa HE MOKE OXOMHUTH BCHOTO PI3HOMAHITTS BIACTUBOCTEH,
npUTaMaHHUX HOMY, HE CHIpUSE MI3HAHHIO ICTUHHOI MPUPOJU IPABOBUX 1HCTUTYTIB.
Bracnigok nporo gorma mnepedyBae y «BIOPUBDY BiJ AIMCHUX MOTPEO MPAKTHKH.
OCTOpOHb 3QJIMIIAETHCA BAXKIMBA IUIONIMHA KOHTEKCTyalbHOI MpoOsieMHu, IO B
17IEHHO-CBITOIISAHIA ~ TUIOIIMHI  XapakTepu3ye Oulblll  TJMOWHHI, aKTHUBHI,
JUHAMI4HI, CHHEPTeTHYHO OMOCEepeAKOBaHI OOKM CTAaHOBJIEHHS CTATUYHOTO IpaBa,
K1 JOTMaTUYHE MPaBO MPUHIIUIIOBO HE B 3M031 ICTUHHO BU3HAYUTH 1 BUBUMTH.
[IpaBomopsiIoK HE 3YMUHSIETBCS Yy CBOEMY PO3BUTKY 1 OyJb-iKa, HaBITh
i71eanbHa, JOTMAa BXXE€ B HACTYMHUN MOMEHT TICHs 1i TPUAHATTS, B HOBHX
HOPMATHBHUX YMOBax MOX€ HE BIAMNOBLAATH 3amUTaM MPaBO3aCTOCOBHOI
npakTUkU. [lomiceMaHTHYHICTh MpaBa, MIHJIMBICTh Ta HECKIHYCHHE PI3HOMAHITTS
COLIIaNIbHOI peanbHOCTI 1, BIacHE, camMa Oe3nepepBHA AISUIbHICTD MO OHOBJICHHIO
MPaBOBUX TEKCTIB (CKAacyBaHHS CTapuxX 1 BBEJCHHS HOBHUX, pI3HI BapiaHTU
TIYMAau€HHS) 3yMOBIIIOIOTh HEMOXJIMBICTh 3a3Jalieriib IpopaxyBaTH BCI
HACJIIIKH, IKi BUIUTMBAIOTh 3 BBEICHHS B JiI0 KOKHOT HOBOI HOpMHM IIpaBa’>.
JluHamiuHul (akTop pearbHOCT], KOMIIOHEHTH SIKOTO pearytoTh Ha 30BHIIIHI
COLllaNibHl BUKIUKUA 3aBXKIU TO-HOBOMY, 3YMOBJIIOBaTUME BHYTPIIIHI 3CYBU
akieHTiB y mpaBi. Lleit 6e3nepepBHUll 1 HECKIHUEHHHUM pyX BHYTPIIIHIX 3MiH (1110
KOJIMBAIOTHCS MK KpaHIMU TOYKaMU — KOJIM JICIIO CTA€ 3aKOHHHUM 1 KOJHU JIEIIO
nepecta€ TakuM OyTH) JOMOMAarae YHUKHYTH HEOE3NeKH peayKyBaHHS
(cpomenns) ogHoro iHmMM®’. Po3MmaiTTa Ta CKIagHICTH NPAaBOBUX CHTYyallild
CTBOPIOBAaTHME MEPEAYMOBHU IMOSBU (BUHWKHEHHS) YMCJICHHUX Hayall, MepeBakHa
OUTBIIICTh SKMX MAaTUME HE aJTOPUTMIYHHUH, a HEeJHIMHUN XapakTep. 3 OrjIsay Ha

BUIICBUKIIAJICHE, CHHEPreTUYHUI e(eKT MpaBOBOrO pEryJIOBaHHsS, SKOTO

38 Iinmeniyc P. IOpuan4ana metoponoris. Yepniswi : Pyra, 2003. C. 17.

5 AmToHOB M. TeOpeTHdecKue albTEPHATHBBI CHCTEMATH3AaIMU IpaBa (K JIOTHKE HOPMATHBHBIX CHCTEM).
IIpobremvr memooonozcuu u gunocopuu npasa. Camapa : Camapckas rymanutapHas akagemusi, 2014. C. 49.

60 Bapra Y. IIpuposa npasa u IpaBOBOE MBINIEHUE. Poccutickutl exce2odnux meopuu npasa. 2008. Ne 1. C. 349.
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CYIPOBO/IKYIOTh HEBM3HAUYCHICTh, HNMOBIPHICTh, BIJCYTHICTh 3yMOBJIEHOCTI 1
HEMHUHYYOCTI € OUYEBUJTHUM.

Ha BigMiHy Big JgorMatu3Mmy, SKUA CXWIAETBCS 1O HEKPUTHUYHOTO
CIIpUMMaHHSI PEAIbHOCTI 3 yciMa ii HeJ0JIIKaMH, CHHEPTreTUYHO CTPYKTYpPOBaHE
Mi3HaHHA Ma€ ChpaBy 3 THM, IO MOXJIMBE. BOHO BHXOOUTH 3a MeEXI
0e3mocepeTHbO1 PeaTbHOCTI 1 3BEPTAETHCS O MOMKIUBOCTI CHCTEMATHYHUX 3MiH,
AK1 B HIM MICTATbCsI. KpiM 11bOr0, TaKui MiaXiJg HE BUPUBAE 31 CUCTEMU YMHHUKIB
TUX a00 IHIIMX CYCHUIBHUX MPOIECIB iX OKpeMi €JIeMEHTH 3 MOAAIBIIOI iX
a0COJIIOTU3AIIIEI0, a 3’ SICOBYE SIBUILE 3araJioM, Y BCbOMY OaraTcTBI HOTO MPOSIBIB.

3a TeopeTUYHUMHU TpobiieMamMu (opMaIbHOI BU3HAYEHOCTI MpaBa, BU3HAHHS
jioro gorMaTHYHOI CyOCTaHIINHOI MEPIIOOCHOBH JICKHUTh IPAKCEOJOTIYHE
dbyHIaMEeHTaJIbHE PO3MEKYBaHHS HOPUAUKO-TIO3UTUBICTCHKOIO 1 OHTOJIOTTYHO-
TEOJIOTIYHOTO CIOCOOIB MHCIICHHS, HAJSXKHICTh JO SKHX, 31 CBOro OOKYy,
Bi0Opakae METOJOJOTIYHY MO3UIIII0 I0pUCTa y HOro npodeciitHii AisUIbHOCTI.

OcMuCITIOIOUM TIPAKTUYHY CHUTYyallilo, OpUCT Gdopmye misg cebe TeBHY
CBITOTJISIAHY TUIaT()OPMY, METOJOJOTIYHI OCHOBH, KOMIIOHEHTH SKUX BiH MOMIIIA€E
y TpaBOBUM MPOCTIp Il BUPOOJICHHS IUIECIpSIMOBAHOI JiHII mnpodeciitHol
TiSTbHOCTI.  METOZ0NOTIYHy TMO3ULII0 TpaBHUKA Yy MPOQeciiiHiil AisUIbHOCTI
BioOpaskae 3acTOCyBaHHS MpaBOBUX HOpPM. OcoOJMBY METOJOJIOTIYHY pOJIb Y
3aCTOCYBaHHI IPAaBOBUX HOPM BIJIrpae cTajisd IMOIIYKYy MPaBOBOi HOPMHU
BIJIMTOBITHO 70 KOHKPETHOTO MpaBoBOro siBuiia. L{ei mporec 3ai1exuTh HE TIIBKA
BiJI TCOPETUYHUX 3HAHb IOPUCTA, a ¥ BiJ MPAKTUYHOI'O JOCBIY, METOAOJOTTYHOL
IPaBOMIPHOCTI CAMOCTIMHOTO OOIPYHTYBaHHSA IOPUAMYHUX 3HAUYIIMX (AakTiB,
YMUIOTO TIyMadeHHs! IPaBOBOi HOpMHU. Tak, JIJIsl FOPUCTA Y SIKOTO MPABOCBIIOMICTb
HaJalITOBaHA Ha CIOBITyBaHHS METOJIOJIOT] JOTMaTU3MY, IOPUIUYHUNA CHUJIOTI3M —
3B’SI30K HOPMH TIpaBa 3 KOHKPETHOIO >KUTTEBOIO CUTYAIIEI0 — 3aBXKAU JaBaTHUME
npaBWIbHUN pe3ynbTaT. CHIIOTI3M, 10 BUXOAMUTH 13 KOHKPETHOI HOPMH, 3aBXKIU
BIJIMOBIJIATUME HA 3aIIUTAHHS: 3aCTOCOBY€ETHCS HOPMA JI0 Ti€l UM 1HIIOI CUTYyalli 4u
Hi. BigmoBigHO 10 TakOro METOAOJOTIHOTO TMiAXOJy, KOPUCTYIOUHCHh BiJIOMOIO

nurtaror (Qaxisusg metonosorii K. EHrima, 3acTocyBaHHs TpaBa BigOyBaeThCs 3a
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JIOTIOMOTOI0 KUJAHHS MOTJISIAY «TYAU-CIOAM» — TO Ha HOPMY, TO Ha CHUTYyaIlilo, a
TaKOX 3a JIOMIOMOTOI0 TaKOro CaMoOro MOYeproBOro Mepexojy BiJl apryMeHTallii,
sKa BUKOPUCTOBYETHCS B CHUTYyaIlll, 0 apryMEHTaIlil, SKa CTOCY€ThCS HOPMH. Y
[bOMY BHUITQJIKy MOTHBAIlISI BHOOPY METOJOJOTIYHOI TMO3MINT IPYHTYETHCS Ha
YUHHOMY 3aKOHOJIABCTBI 3 TIATACOBKOIO 1]l KOHKPETHY MIpy MOKapaHHsI, aje Taka
METOJMKa 3acCTOCyBaHHS IMPaBOBUX HOPM HE 3aBXIM MOXKe 3a0e3MeduTu
CIIpaBeJIMBE  BUPIIIEHHS TMPaBOBOi  cuTyarlii. JIisl IOPUCTIB 3  TakKom
METO/IOJIOTIYHO0 OCHOBOIO, 3aBXKIH JIIOTh MpeKpacHi HopMu. OHAK, SK 3a3HAYA€E
€. Epnix, «He3Baxatoun Ha ¢GopMadbHy TOTOXKHICTH TaKUX HOPM, Y PI3HHUX
CUTyaIliIX BOHM MOXYTh TpPaKTyBaTUCh 30BCIM IMO-pi3HOMY. Tomy moOTpiOHO
3aBXKJIM TPOHUKATH B CYTh TOrO 3MICTY, SKHH JIEKUTh 32 30BHIIIHBOIO
dbopMaIbHICTIO HOpMH. SIK HEMOXXJIMBO BHUBYMTH CiMelHE MpaBo 0e3 omucy ciMm’i
a0o0 MOSICHUTH MalHOBE MPaBO, HE 3HAIOYM BUJIB peyeil, Tak HEMOXJIUBO 1 MOAATU
JIOTOBIpHE MPaBO MOJATH 0€3 MPOHUKHEHHS Y 3MICT YKJIaJeHUX O0TOBOpiB. Tomy
IODUCTIPYJICHIIIST Ma€ TMpParHyTd JO CTBOPEHHS MJIIOYUX HOPM, SKI IILJIKOM
MPUCBATUIN ce0e BUBUCHHIO KUTTS CYCIUIBCTBA 3 IOPUIUYHOI TOYKH 30Dy, 1
BOJIOMIIOTh TOHKUM YYTTSIM PEANbHUX pedyeil. A OCHOBHOIO MPOOJIIEMOIO Y IIOMY €
npobJieMa Tak 3BaHOT0 «BiJILHOTO 3HAXOHKEHHS paBan»©!.

[TparneHHst 10 YITKOCTi, BU3HAYEHOCTI IMOJIOKEHb, OPIEHTALllSI HA IOPUIUYHY
NPaKTUKy POOJSATH TMO3UTUBI3M MNPUBAOIMBUM JIJII FOPUCTIB. AJle 3BEJICHHS
CKJIQJIHOTO (peHOMeHa IpaBa BUHATKOBO J0 IMO3UTUBHOTO IMpaBa POOUTH IOPUAUYHY
JIOTMATUKY Ypa3iuBy JJisi KpUTUKU. Bylib-sika 1aHICTh CTOCYETHCS JIMILE MOBEPXHI
TOTO, MPO II0 BOHA CBIMUUTH. | HaBMaku, Mi3HAHHS MPOHUKAE B TJIMOWHY, HOTO
TEHJCHIIISI TOJSra€e B TOMY, 100 BHUSBUTH BHYTpIIIHE. [HAYKUIi FOpUIUKO-
JOTMAaTUYHOTO MUCJICHHS 3aJIMIIAIOThCS, MO CYTi, HE3aBEPIICHUMH, HIKOJIU HE
JAIOThCS K JaHICTh, 31€0UIbIIOT0 iX TpeOa 3HalTu. Konu 6 Take MuciaeHHs 0yIio

BXE JaHUM, TO He Oyyio OM moTpeOu B MOAANBIIOMY MPOHUKHEHHI B HHOTO 1 B

61 .
SpHI/IX 0. Cy,HGI/ICKOC HaXOXIACHUC IIpaBa HAa OCHOBAHUU IIPABOBOIO IPCIJIOKCHUA. quI)Ipe OTpbBIBKa U3

He3aBepuIeHHOH paboThl «Teopus cynelickoro HaxoXIeHus npaBay». Poccutickuil escecoonux meopuu npasa. 2009.
C. 332-376.
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HaykoBoMmy MeToi. [li3HaHHS HIKOJIM HE MOXke OyTH CIIpaBOIo Ha piBHI JaHoCTi. Lle
KaTeropiajbHa Mpallsl BUIIIUX CUHTE31B, K1 3/11MCHIOE CBIJIOMICTD, IO Mi3HAE.
konu morMaTukud Ta (OpPMaNbHOI JIOTIKM TOTYIOTh BHCOKOKBaJi(hiKOBAHUX
GbaxiBIliB 3 IOPUIWYHOI TEXHIKH, OJHAK HE3JAaTHUX JI0 CAMOCTIHHOTO MUCJIEHHS.
Takuit cran peueil Mae MicIle 1 HaBITh MOLIUPEHUN 1€ ¥ CHOTOJHI, KOJH MPOBIiIHI
OPaBHUKU  OPIEHTYIOTh  IOPUCTa-TIpaKTUKa OyTH CYBOpO, 0€33acTepe’kKHO
00OMEXEHUM 3aKOHOM, HE3aJEKHO BiJ MOTO ysBIIEHb IIOAO MPABOBOTO XapakTepy
OCTaHHBOTO. SIK pe3ysnbTaT — OJHOOOKICTh 1 HEMOBHOTA MPaBOIMi3HAHHS, CIIPOIICHE
ySBJIEHHS TpO TPaBOBY [iSUIbHICTh, IO pO3BUBAETbCA. ToMy  1ymKka
I'. llepmieneBruya mpo Te, MO «IOPUIUYHI HAYKH CTPAKIAIOTH JOTMATH3MOM,
OCKUTbKM 0a3yloThCsi Ha TMOHSATTSIX, SKI BOHM CHpPUHAMAIOTh 0e3 Oyab-gKoi
KPUTUKK» %%, 3aIMIIA€ThC aKTyalbHOI 1 choroani. CydacHHi IOPUCT HE MOBMHEH
3aliMaTUCs TUIbKM BHBYEHHSM TOTO, LI0 €, OOMEXYBAaTUCh PO3YMIHHSIM Ta
IHTEpIIpETAIll€l0 CyTI HOPMH, HE CTaBJIAYM MHUTAHHA, Y4 Morja O BoHa OyTH
Kpalol TIpU 3aJ0BOJICHHI HOBHMX 3alHUTIB CyCHiIbCTBA. B iHImIOMYy pasi
[JIeCTIpSIMOBaHE HOPMATHBHE pEryJIIOBaHHs, HE 3aCHOBAaHE HAa PO3YMIHHI
crienrikd  3aKOHOMIPHOCTEM  Cy4aCHOTO  COIIaJbHOTO  JKUTTSA,  TUIbKH

MOCIITFOBATUME HAKOIMUYEHI TPOOJIEMHU.

14.2 Mapping of human social and legal value in natural-legal type of

understanding of the law

In the context of the development of modern science, which explores the
problems of man, his place and role in the multifaceted processes of social life, one
of the most important directions of scientific knowledge is the study of the
essential characteristics of the social and legal value of man within the limits of the
main types of understanding of the law. It should be noted that, beginning from the

depths of centuries, the problem of understanding of the law, the role of man in

62 Illepwenennu I'. O61mas Teopus npasa. Mocksa, 1910. C. 16.
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relation to the law and the right to man does not lose their relevance in modern
times. Each historical era made its own adjustments to the system of knowledge
about man and law, which was due to spiritual-cultural, economic political and
other factors. However, centuries of historical experience, the accumulated system
of philosophical knowledge, which is imbue with various ideas, principles, etc., do
not give us a clear answer to the question of what constitutes a law. In this context,
it is worth recalling the words of N. Rulan (2005), who pointed out that «law is a
process of intellectual qualification, not a real natural object apriori» (p. 23-24). It
follows that the understanding of the law is directly dependent on the position
chosen by the person, knowing the law.

We believe that the basic position regarding the knowledge of the social and
legal value of man within the framework of existing theories of understanding of
the law is taken by the theory of natural law, which has a millennial history and
originates from the depths of ancient philosophical and legal thought, within which
the search for the values of the supreme order took place.

It should be noted that the search for moral law and values of the highest
order, which conditioned the whole process of human activity, does not lose its
relevance in modern times. The existence of a number of negative phenomena in
society makes it necessary to strengthen such a search. As K. Lyubutin (1997)
notes, «This manifests itself in anthropogenic pressure on the biosphere and man-
made pressure on the genotype of man, in the cleavage of the soul, moral
degradation of man, and general zeal. All this is a sign of our time, closes on the
problem of man. The destruction of man by man himself began» (p. 6).

Knowledge of the social and legal value of a person within the limits of the
natural legal type of understanding of the law is important for determining and
establishing the present criteria of regularity in the law, carrying out an effective
process of its translation into the system of social relations, building the rule of law
state, protection of human and civil rights and freedom:s.

The basic concept for the disclosure of this issue is the concept of «valuey, all

that allows people to meet their desires and needs, forces efforts to achieve,
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preserve and increase them. In our opinion, it is worth agreeing that absolute
values of a natural and legal nature do not depend on changes in socio-historical
conditions, are not the product of the will of the power, do not prescribe its
regulations, are above its instant interest and are not subject to devaluation
(Bachinin, 2003).

The highest social value is the man. Hence the right to life, liberty, security
and dignity of the individual. The human-centric dimension of law, when viewed
from the perspective of reflecting and establishing appropriate forms of law in the
system, is to ensure and guarantee the real realization of natural human rights.
They serve as an appropriate benchmark and criterion for assessing a positive law
against human values such as life, liberty and security. Thus, article 3 of section I
of the Constitution of Ukraine (1996) states that «a person, his life and health,
honour and dignity, inviolability and security are recognized in Ukraine as the
highest social value». Accordingly, section II of the Basic Law of Ukraine
enshrined natural, political, social, economic, cultural and other human and civil
rights and freedoms in Ukraine (Constitution of Ukraine, 1996). The establishment
of human rights in the Basic Law, constitutional acts, codified laws, their
enforcement, implementation and protection constitute a mechanism for the
constitution of rights, and at the same time an integral part of the legal system of
any democratic and rule of law State, including Ukraine (Shevchenko & Kudin,
2019).

The idea of natural law itself is important for the disclosure of the essence of
the social and legal value of a person within the limits of the natural legal type of
understanding of the law. According to A. L’vova (2008), this idea «for a long
time developed in the form of absolute natural law, was based on the belief in the
existence of permanent and common laws of world life and human relations. Every
living being was thought to have natural properties that inevitably manifest
themselves in its behavior, and natural law is an unchanged and universal ethical,
or legal, norm of human behavior» (p. 108).

Given that the theory of natural law has gone through a long historical path of
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its development and is viewed from several positions, namely, the theological,
objectical and modern interpretation of natural law, it is advisable to elaborate on
the role of man in the context of these approaches.

The essence of the theological theory of natural law was that the basic
condition, the basic principle in the understanding of the law, is the awareness of
the presence of the will of God in establishing the order to which people should
obey in the process of their vital activity. As P. O’ (2005) notes, it is the «natural
law» that is regarded as the external manifestation of eternal, divine law, which is
opposed to imperfect human law (p. 72-73). The role of man within the specified
approach to understanding of the law is limited to the passive performer of the
alien will, in this case — the will of God. However, the question of who and how
will represent «God’s order» remains open.

A feature of the ideal legal consciousness is that it is characterize by the
prohibition of criticism of judges and laws, and doubts about the legality of norm-
commandments are not allow. It should be noted that in its system of values, all
social interests must be subject to religious regulations. Judges in the ideal system
are both clerics and many legal procedures and sacred rituals. In states of ideal
orientation, only those rulers whose lineage dates back to the gods, as well as those
who have a direct divine sanction of rule, have legitimacy. Therefore, in such
states, the monarchy is usually a theocracy at the same time. Such were the states
of archaic Greece and Rome, India and Tibet, the Inca Empire and medieval
European states.

A feature of the objectifying form of natural law theory, which originates
from the Hegelian philosophy of the development of the «absolute ideay, is that the
concept of spirit was central to it, so it was with the legal consciousness that the
image of law, which was reflected in the behavior of members of society in various
socio-historical conditions, was connected.

At the same time, in defining the idea of law through the concept of
«freedomy, its proponents noted that the idea of law itself passes three degrees in

its development, namely: 1) abstract law as the right of an abstract free person;
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2) morality as a proper sphere, including assessment of human behavior and is
subjective; 3) morality as an objective idea of law is reflected in the family, civil
society and the state (Zaychuk & Onishchenko, 2006).

We believe that the change in the image of positive law acquires its real
manifestation and consolidation in the norms of law only if there is freedom that is
inherent to man from birth. One should agree with the opinion of V. Humboldt
(1985), who wrote, «...nothing contributes as much to achieving the maturity
necessary for freedom as freedom itself. Those who often enjoyed a lack of
maturity as proposals to continue the oppression will counter not that claim, of
course. Nevertheless, it seems to me that this claim is certainly derive from the
very nature of man. Lack of maturity, necessary for obtaining freedom, can be a
consequence only in case of lack of intellectual and moral forces..., it requires
work, and work — freedom, awakens amateur activity» (p. 137).

So, within the framework of the objectifistic variety of natural law theory,
attention 1s focused on the active, creative activity of man, not aside from the
processes taking place in public life. Such a person responds clearly to everything
that happens in society by assessing the corresponding phenomena through the
prism of his own consciousness, the level of which is due to the degree of freedom
of the individual. Continuing the idea of the role of natural law in the context of the
manifestation of creative activity of man, it is within this concept that the image of
man is deprive of law-abiding as an ideal value-normative model of behavior. The
characteristics of a law-abiding subject include:

- passivity in the choice of behaviour;

- internal limitation of will;

- lack of adjustment for creative search for a solution to the relevant issue,
which would be in the interest of the individual or valuable from the point of view
of the public good.

It is worth noting that for the modern understanding of the theory of natural
law there are specific characteristics that determine the place and role of man in the

process of creation and realization of law. This is because, compared to the era of
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anti-feudal revolutions, there have been significant changes in the views of man as
a bearer of natural rights. New views and approaches to defining and
understanding human social and legal existence are link to the adoption of a
significant number of human rights instruments after World War II. It was during
this period that more than fifty human rights declarations and conventions drafted
and adopted under the auspices of the United Nations.

Considering new views on the definition of the essence of human social and
legal existence, it is necessary to refer to the definition of human rights itself,
which is characteristic of modern legal science. The concept of human rights in
literature (foreign and domestic) is define differently:

- as opportunities necessary for human existence and development under
certain historical conditions;

- as human requirements addressed to the State and society;

- as certain human goods, needs and interests and the like.

It should therefore be noted that human rights, recognized by the international
community, are universal. They are indivisible and interdependent. The
international community has an important role to play in relation to human rights,
which should treat them globally, fairly and equally, taking into account the
importance of national and regional specificities and the various historical, cultural
and religious characteristics of the development of states (Kartashkin &
Lukasheva, 1998).

Therefore, we believe that the normative consolidation of human rights has
opened a wide space for the creative and active activity of the individual and has
defined the boundaries of state interference in the affairs of society. The law-
abiding subject is replace by a person who includes a significant potential for legal
activity, a focus on the will behavior of the subject, who, being within the
axiological sphere of law, is able to make a choice between values of a legal nature
and his own ideas of expediency or impracticability, correctness or misbehaviour
of behavior.

Under such conditions, there is a violation of the foundations of the eternal
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legitimacy of the regulations. Change of a political situation from democratic in
antidemocratic, specifics of the public relations, requirements of practical character
inevitably lead to the fact that standard instructions lose the legitimacy and put the
subject in a situation of need of settlement of dispute between dogma of the law
and real-life requirements, between values of natural character and values or anti-
values that declared by rules of law.

It should be noted that the right to human dignity is part of the system of
natural human rights, since, as a being of natural origin, man is worthy of living in
decent natural and social conditions. Man is worthy to govern himself, as well as to
treat himself with dignity as a subject of moral choice. The realization of the value
of human dignity, in our opinion, does not take place automatically, but requires a
high level of value content of the person, a meaningful attitude to human existence,
an awareness of the value and role of the person in the life of society. In this
context it is worth recalling the opinion of O. Muchnik (2009) on the importance of
understanding the dignity of man. He believes that the «philosophy of human
dignity» includes that of self-preservation and the development of any human
being, people and humanity as a whole. The value, in our view, is that the author
emphasizes the «culture of dignity», understanding under it the stereotype of
behavior, which is characterized by such signs as solidarity, benevolence,
propensity for mutual support and dedication in order to preserve each other’s
dignity (p. 23-25).

A feature of the realization of the natural human right to dignity is that
without it is impossible to realize all other human rights and freedoms. That is
why, in certain historical circumstances, human beings and society face questions
about the need to understand the existence and choice between two kinds of values,
namely: 1) values that express practical, temporal and subjective orientations of
human behaviour; 2) values that have no time constraints or are derived from their
content.

Thus, the hierarchy of wvalues is determine by the change of value

determinants, which inevitably leads to the fact that in the first positions there is
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one or the other value determinant, forming a value-meaningful basis of human
behavior in the legal sphere. This is a clear indication that human development is
uneven. It is worth recalling in this regard at least the fact that for a long historical
period of time the power of the state was determined by its territorial scale (the
Roman Empire, the Russian Empire, the former USSR) and served the needs of
such a state anti-democratic law. However, it is wrong to perceive the greatness
and power of the State on the basis only of the size of its territory and the
normative and ordered system of law. And this realized humanity, turning again
after the tragic events of the mid-20th century to the problem of natural law.
However, in modern circumstances, the ideas of natural law by some states are
ambiguous and falsified. This is manifested in the disregard of the sovereign rights
of other peoples (such as Russia’s aggressive external and political activities
against Ukraine and other countries), which cannot but cause indignation from the
entire civilized world.

In this context, the movement for the survival of mankind, the achievement of
peace among peoples, social progress, the democratization of society and the
realization of human rights and freedoms is becoming widespread. This requires
addressing the issues of human-society interaction, human beings and law, human
beings and the state, and defining the role of human beings in the context of
multifaceted social relations.

It should be noted that qualitatively new opportunities are characterize by
man in the conditions of global world processes. Confirmation of this is the
emergence in the scientific literature of an opinion on the emergence of Man
International, in which, according to V. Mikheyev (1999), it is necessary to
understand «...a new type of people who think in global categories do not close
within the interests of their village, country, region, having a desire for mutual
unification and unity» (p. 110).

We believe that the use of natural law ideas provides a reliable basis for the
active inclusion of man in the integration processes that characterize the current

state of many countries, including Ukraine. Solving the problems of modern times
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is unthinkable without a value reflection on the ways of coexistence and
development of mankind, the need for mutual convergence of legal systems while
preserving their identity and uniqueness, the uniqueness of national features. Thus,
the definition of further ways of the existence of modern civilization within the
limits of this approach can «satisfy the needs and interests of each person (personal
value of the integration process in Ukraine), social communities and associations
(group value of the integration process in Ukraine), society as a whole (social
value of the integration process in Ukraine)» (Kolodiy, 2015).

Based on the conceptual ideas of the theory of natural law, which are base on
eternal values, humanity will inevitably, in our opinion, approach the realization of
the need to form a common civilizational mentality, the components of which are
the desire for peace and a reasonable solution to existing problems. Otherwise,
beyond this approach, it will not be possible to reach consensus on many problems
that are of a planetary scale.

It should be noted that the list of natural rights includes not only inalienable
human rights, but also a number of socio-economic rights, the right of nations to
self-determination, the right of the people to revolt against anti-democratic power,
etc. Thus, based on the characteristics of modern theory of natural law, it should be
noted that it is not considered as a set of once and for all established requirements.
The a priori doctrines of the Age of Enlightenment are opposed to the idea of
«natural law with changing content». It is worth noting that on the basis of the
essence of the theory of natural law with changing content, which provides for the
expansion of the list of natural human rights, the role of man is to direct his
activities to the process of realization of values of a natural nature, resulting from
the needs of a specific historical period of society’s activity. In order to achieve
this goal, a person must prove himself as a «person in law.

A person in law has two images, namely:

- Law person;

- Legal person (Rabinovych, 2006). A law person is a human individual who,

given his biological nature, has such legal qualities as natural, inalienable,
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fundamental rights. As for the legal person — it is a human individual, in the
process of socialization 1s able to perceive, realize and transform the right as
special-social, that is, as a state-will, legal, «positive» phenomenon, which is an
element of the culture established in this society. We support the view of S.
Alekseyev (1999) that it is because of the legal right that a person «realizes the
possibilities and power of mind... The ability to understand the world around you,
to anticipate, to evaluate, to make decisions and to put those decisions into
practice. From here - the ability to be a creator, the creator, an impulse and active
force in development of reality» (p. 17-18), but focusing on the right natural.

Thus, the social and legal value of man is reflect already at the level of the
natural and legal type of the right to understand. Within the framework of positive
law, it finds its logical continuation and development. Positive law provides
completeness, normative certainty, sustainability to the value characteristics of the
person, which are initially contained in the law natural. This is quite consistent
with the essence of the naturalistic concept of law as a kind of concept of natural
law, the content of which is the understanding that natural law is the laws of social
nature. The role of man is to give them the form of legislation. In this case, a
positive right should be see as a statutory form of natural law.

However, the value of man within the naturalistic concept of law is not
limited to the identification and normative consolidation of the laws of social
nature. They themselves cannot be realized, but require the use of the will and
consciousness of man, which, in turn, are part of a more complex system - a
mechanism for the protection of human and civil rights and freedoms, which
includes such constituent elements:

Legal norms establishing human and civil rights and freedoms;

- legal facts;

- legal relations;

Activities of human rights actors.

At the same time, it should be noted that the process of functioning of the

mechanism for the protection of human and civil rights and freedoms does not take
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place automatically, but requires the participation of a number of actors, namely,
political parties, public organizations, political leaders and civil society as a whole.
A special role in the functioning of this mechanism should belong to civil society
itself, as a combination of free and equal citizens and their voluntary associations,
which, in accordance with the requirements of natural law, should direct their
activities to take an active part in law-making, the implementation of the norms of
law and the monitoring of respect for human and civil rights and freedoms.

We note that the functioning of the mechanism for the protection of human
and civil rights and freedoms is of particular importance in the context of the
development of mankind in the twenty-first century. And here we should agree
with the opinion of O. Kostenko (2009) that in modern conditions there is a
«massive nature of abuse, which is masked as human rights, and in fact, is an
abuse of human rights enshrined in the legislation. This is a new challenge to
modern civilization, which can be answered only by further development and
improvement of the concept of human rights» (p. 76).

Using a natural-legal approach to understanding of the law, there is a constant
process of comparison and behavior of a person with ideal samples that are
universal. In the course of communication with other people, a normative and
value system is formed, which constantly relates to perceptions of the right with
the signs of human centrism, «in which the dignity and value of every human
person is inherent, which was respected and protected by the bitate. The state is an
equal force that balances the selfish interests of individual members of society, the
contradictions of the private, individual and general, while using legal means»
(Pukhovs’ka, 2015).

The notion of the desired right is inextricably linked to the issues of the
normative establishment and realization of natural human rights, as ideal models of
behavior it is advisable to consider in two meanings: in objective, when they are
recognized by other people, as well as subjective — awareness of the person’s role
and importance in public life. The characteristic of natural rights is that they are

ethical, emphasize the self-worth of the individual and provide for a high level of
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spiritual development of society, but do not coincide with moral and ethical norms,
which are due to historical and other factors.

The social and legal value of the human being is derived from the very
content of the natural legal type of understanding of the law and is inextricably
united with moral issues, on the basis of which the need to link human rights with
their obligations is realized. This is particularly true of the obligations to recognize
the rights of others. Given that man is a creature, it is unthinkable outside society
and lives not only for itself, but also for others, so he is able to establish an
appropriate order in relations. This based on the recognition of the rights of
another. That 1s why from philosophical positions it is necessary to emphasize the
rights of another person, the presence of the «other» in existential space
(Alekseyev, 1998).

It should be noted that scientific research in the understanding of the essence
of man, which was carried out in the XVIII — the first half of the XIX cc., drew
attention not only to the properties of man, which are due to its nature (prior to
legal experience), but it was also noted that human beings, compared to other
living beings, have a wider range of behaviour choices and adaptations to changing
life circumstances.

As well as natural law, moral values originate from absolute and eternal
notions of what justice, dignity, wisdom, good and, as an integral education of
moral consciousness, include norms of morality, representations, principles and
ideals that are related to the needs of man and act as guidelines for his behavior.
Moral values are the basis for carrying out activities with signs of self-regulatory
character and imply the ability of the person to knowingly decide the relevant
issues, freely choose solutions based on social and moral values. Under such
conditions, the realization of values is perceive by the individual as a moral duty,
the deviation from which is correct by the mechanism of internal self-control and
the conscience of the person. It is clear that moral values and natural law are
closely related.

It should be noted that «in modern ontology a synergistic model of
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myroponymy is popular, the main principles of which are: complex systemicity,
dynamism, instability, singularity, spontaneity, probability, openness, self-
correlation, self-organization and autonomy of systemic elements, while traditional
dialectical ontology applies, including in law, the method of derivation: the
conclusion of partial from general. Therefore, here the share to acquire its meaning
solely on the basis of its membership of the whole» (Danil’yan, 2014).

Since the law as a phenomenon of public life is holistic, and one or another
approach to its understanding is only a view of it, carried out from an appropriate
point of view, it can be argued that the law to make sense only when the social and
legal value of the person, which is revealed by means of a natural legal type of
understanding of the law, will be recognized as a positive law as an undeniable
fact. For this purpose, it is necessary that the rules of positive law include the spirit
of natural law, imbued with its essence.

Having deep historical roots, at the present stage of its development, the
natural-legal type of understanding of the law reduced to the need to understand
the relevant peculiarities, namely: modern understanding of natural law has
significant differences from those views that were characteristic of the thinkers of
the past. Taking as a basis the natural-legal type of understanding of inalienable
human rights, it should be noted that the end of the XX and the beg. of the XXI cc.
are a period when the process of expansion of natural rights, which include
political, economic, cultural, as well as the rights of national minorities and
nations, is taking place.

Such inalienable rights as the right to life, liberty, equality, the right to fair
treatment of the person must be further developed and detailed not only at the level
of normative consolidation, but also in the real process of implementation, in the
system of social relations. The classical teaching of natural law and the modern
understanding of natural law with its volatile dynamic content serve as a basic
reference for the development of various forms of law. Therefore, it is legitimate to
focus attention on the multifaceted manifestations of natural law and the level of its

reflection in public relations in need of legal regulation, to explore how natural law
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is reflected in the system of normative and legal acts, as well as the implementation
of the constitutional provision on recognition of human beings as the highest social
value.

It should be noted that questions of the social and legal value of man arising
from the essence of natural law take on special importance in the context of global
social transformations, strengthening the interaction and interdependence of
modern states and peoples. Given the fact that massive violations of human rights
are taking place at the beginning of the XXI century, mankind is in the process of
finding effective forms for aggressive foreign policy, and states with an anti-
democratic political regime are pursuing.

We mean the imposition of various kinds of sanctions in response to the
civilized world to disregard the sovereign rights of states, the rights of national
minorities and peoples.

Legal globalization implies the establishment of the principle of liberal legal
ideology and the rule of law, the basis of which is natural law. This is the only way
to help resolve conflict situations, overcome crisis phenomena, confront threats
and challenges of the present day. The whole history of mankind, beginning from
the early stages of human society development, is imbue with law and the struggle
for it. However, the struggle for law must be human, harmoniously a consequence
of the realization of the value of man and human society in whole. Due to its
objective nature, the law provides a leadership function not according to the
subjective intention of one person or group of people, but genetically, regulating
the behavior of people, ensuring the self-preservation of society and its
development. It follows that the objective nature of law is inextricably link to
natural law. Natural law lays the foundations for self-preservation of man and
society, indicating a worthy way to improve human life.

Thus, within the framework of the natural-legal type of understanding of the
law, the social and legal value of a person has its own characteristics, namely:

- in the theological theory of natural law, the role of the human is characterize

by the fact that it acts as a passive performer of the will of others, leads to the
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possibility of any manipulation, the direction of human behaviour in one direction
or another, ignoring its own interests;

- the essence of the objectifying form of natural law theory is manifest in the
fact that the image of law is associate with the legal consciousness and is reflect in
the active, creative activity of man, which based on the principles of freedom
inherent in man from birth, depriving her of law-abiding character as an ideal
normative value model of behavior, which may not correspond to values of natural
character;

- within the limits of modern theory of natural law, natural-legal views are
combine with historical and sociological study of legal ideals, leads to the
expansion of the list of natural rights and the inclusion in them not only of
inalienable human rights, but also of a number of rights of a social, economic,
political and other nature, contributes to the strengthening of human activity in
order to realize and protect their needs and interests.

The natural legal type of understanding of the law determines the value of the
human person not only through the expression of the realization of human rights,
but also through the fulfilment of the obligations assigned to it under the natural
laws of public life.

The ethical nature of human rights and duties emphasizes the issues of self-
worth of the individual and implies a high level of spiritual development of
society. Under such conditions, man acts as a subject who is capable of active

creative activity, being influence by the mentality of the society concerned.

14.3 Content and legal regulation of the right to access the Internet

CTpiMKHMII PO3BUTOK HAyKHM Ta TEXHIKH, JOCATHEHHA Yy cdepl MEIULMHU,
, . . :
KOMIT' FOTEPHUX TEXHOJIOTIM B KiHII XX — Ha noyatky XXI cTomrTrs 3yMOBHIN
30UIBIIIEHHST MOJKJIMBOCTEH JIIOJMHW, HaJalu 1l aJbTepHATUBY Yy BHOOPI
noBeAiHku. IlosiBa yeTBepTOro MOKOMIHHSA MpaB JIOJUHU CTaja JIOTTYHUM

POIIECOM TOCTIHHOTO PO3BUTKY Cy0’ekTUBHUX mpaB ocobu. Ha nymky O.
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ABpamenko Ta O. KuakoBoi «ueTBepTe MOKOJIIHHS MPaB JIOJUHU TPYHTYETHCS Ha
HE3aJIC)KHOMY W alIbTepHATUBHOMY BHOOpi (OpMH MpaBOMIPHOI MOBEIIHKH Ta
OB’ s13aHE 3 ABTOHOMI€I0 BU3HAYCHHS 0coOM Ta mik» [295, c. 106].

€IMHOT TOYKHU 30py 11040 Kiacudikallli HOBITHIX MpaB JIOJUHA Y HAYKOBIIIB
Hemae. Pa3oMm 3 TMM, JOCHIAHMKU 3BEpPTAlOTh yBary Ha Te, IO KarTajor IMpaB
JIOAVUHA YETBEPTOrO MOKOJIHHS CTAHOBJISATH JABI MIATPYNH MpaB: COMATHYHI Ta
iHopMmariitai. [Hgopmariiiini mpaBa, Ha BiAMIHY Bij O10JOTIYHUX MpaB, Kpaile
BPETyJIbOBaH1 Ha MIXKHAPOJAHOMY PiBHI Ta HE MalOTh CyNePEeYHOCTEH 3 BHYTPILIHIM
HaIllOHAJIbHUM TIPaBOM, BOHU IOB’s3aH1 3 BIPTYaJIbHUM >KUTTSM JIIOJICTBA [296, C.
38, 41].

Jlo migrpynu iHdopMaiiiiHUX TMpaB, HacaMmIepen, HaJIeXaTh IPaBO Ha
BUKOPHUCTaHHS BIPTyaJIbHOI PEaJIbHOCTI Ta MPaBO Ha JOCTYH JI0 Mepexi [HTepHer.
['070BHI BIAMIHHOCTI MK IUMH IpaBaMH IOB’si3aHl 3 THUM, L0 KOPUCTYBaHHS
IHTEpHETOM 3aBXIu Tepeadadae BUKOPUCTAHHS BIPTYalbHOI pEaTbHOCTI, a
BIpTyaJlbHa pPEalbHICTh HEOOOB’SI3KOBO  CIIOKMBAETHCA 4Yepe3 JOCTYI 10
ro0anbHOI Mepexi. BukopucranHs BipTyaibHOI peaabHOCTI — I1€ BUKOHAHHS [N
IPOTATOM TIEBHOTO Yacy, a MiJ JOCTynoM 10 [HTepHEeTy MaeThcsl Ha yBa3i came
MOXKJIMBICTh 3MIMCHUTH TI€BHI Jii B Mepexi. 3 OISy Ha Iie, MpaBO Ha
BUKOPUCTAHHS BIPTYaJbHOI PEAJBHOCTI € IIMPIIAM, HDK MpaBO Ha JOCTYI 0
InTepnery [297, c. 27].

[IpaBo Ha goctym n0 IHTepHETY — 1€ MPaBO KOKHOTO BUTHHO KOPUCTYBATUCS
O0esneunnM Ta BigkpuTUM [HTepHeToM. lle mpaBo XapakTepu3yeThCs JBOMa
acriektamu: 1) 3a00opoHa JepkaBaM HEOOIPYHTOBAHO OOMEXKYBaTH JOCTYI 1O
IHTEepHETY; 2) JAepKaBu 3000B’si3aHi 3IACHIOBATH BCl MOXJIHMBI 3aXOJd IS
3a0€3MeUYeHHs] MaKCUMaJIbHOTO A0CTyny rpomajsH 10 Iaurepuery. Ludposi npasa
«digital rightsy € BaxauBUM ejeMeHTOM 1H(GOPMALIMHOTO CYCHIJILCTBA.
['onoBHMMH  mpuHOMIIAMH  TpaBa HAa  jgoctyn 1o  IaTepnery €
HEJUCKPUMIHALIMHICTh, MEPEKEeBAa HEUTPAIBHICTh, O€3IEKa Ta AKICTh CEPBICY.

VY pesomrontii I'erepanbroi Acambiei OOH 1946 p. 3a3nadeno, mo «CBoboia

1H(popMallii € pyHIaMEHTAIbHUM [IPABOM JIFOJAUHH 1... KPUTEPIEM J1JIsl BCIX CBOOO/,
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akuM npucBsueHo Opranizamiro OO'eqnanux Harmii» [298, c. 8]. Ilepmoro
cripoOOI0 BCTAaHOBJIEHHS ITPaBOBHMX MeX B 1H(opmarlliiiHii cdepi crama po3poodka
KomiteTom ekcnieptiB Pagu €Bponu 3 iHdopmartiiiHoro cycniisctBa «/lexmapartii
MpaB JIFOAUHU 1 TPAaBOBUX HOPM B iH(OpMALITHOMY CYCHIJIBCTBI». Y PO3ILUII i
Ha3Bowo «lIpaBa mrogumHu B 1H(OpMAILIITHOMY CYCHUIBCTBI» BH3HAUEHO BICIM
INYHKTIB: TPaBO Ha CBOOOAY BUpaKEHHs, 1HPOpMAIll Ta KOMYHIKAIiii; MpaBo Ha
MoBary 10 MPUBATHOTO JKUTTS 1 TAEMHMIN JIMCTYBaHHS, IPaBO Ha OCBITY 1
3arajJbHUN JOCTYyNn U0 1H(GOpPMANIMHUX TEXHOJOTiH; 3a0opoHa pabcTBa 1
MPUMYCOBOI TIpalll; MpaBO Ha HEyIEepeIKEHUU CyJ 1 3a00pOHYy Ha I03acyJI0BE
nepecyiyBaHHs; 3aXMCT BJIACHOCTI; MpaBO Ha BUIbHI BHOOpH; cB0OOOJa 310paHb
[299].

MixHaponHa OpUANYHA TPAKTHKA XapaKTEPH3YEThCS TBOMA OCHOBHUMHU
M1IX0JJaMH JI0 MPABOBOTO PETYJIIOBAHHS TI100abHOTO 1H(GOPMAIIIITHOTO TTPOCTODPY.
OmuH 3 HHX, Nependavyae TOTAIbHUNA KOHTPOJb 13 OOKy JepkaBU HaJ ycima
paBoOBIJHOCUHAMU B 1H(oOpMalliiiHii cdepi, HasABHICTb >KOPCTKOI LIEH3ypHU
iH(OpMaIIHHUX pecypciB y Mexax IMOJITHYHOI 17e0JIOTIT KpaiHu, MIHIMI3AIliio
CaMOpETyYJIIOBaHHSI BIJHOCUH yYacCHUKaMU 1H(OpMAIiiHOT MisabHOCTI. [HImmil —
0a3yeThCcsl Ha MPUHIUAIMAX CBOOOIM KOPHUCTYBaHHS 1H(GOPMAIIHHUMU pecypcamu,
3HAYHO! CaMOPETYJAIIi MUX BIJHOCHH iX Cy0’ €KTamH, PETyJIIOBaHHS JIEPKABOIO
HaWBAKJIUBILINX TOJIOKEHD, Kl CTOCYIOTHCA MEPEBAXKHO 3arajiIbHUX MPUHIIMIIB 1
TEXHIYHUX CTaHAapTiB i1HdopmariitHol aismpHOCTI. B Ykpaini cmocrepiraemo
BUKOPHUCTAHHS JIPYTOro TMiAXOMIy, IO BHUPAXA€EThCS B PETYJIOBaHHI JIEP:KaBOIO
HABaXJIMBIIIUX TIOJOXKEHb, Ta HE BTPYYaHHS B MpPHUBATHE J>KUTTSA IHTEPHET-
kopuctyaui [300, c. 233].

KopuctyBaHHsi 1HTEpHETOM [I03BOJIsIE TpoMajsiHaM OpaTd ydacTb B
CYCIUIBHOMY XHUTTI, peai3yBaTu CBOI MpaBa Ta cBO00 1. OOMEKEHHS JOCTYIy J0
IHTEpHETY 3HAYHOIO0 MIPOIO 3MEHIIYE TaKi MOXJIMBOCTI. ICHye MO3uIis, 3TiTHO 3
KOO, TIpaBa JIIOJUHU B «peajbHOMY» CBITI MalTh CBOE «IUPpPOBE
BiToOpaskeHHA» y BipTyasibHOMY cBiTi. [IpaBo Ha moctyn mo InTepHery 3 ormsmy

Ha HOro KIIOYOBUM BIUIMB Ha KOMYHIKAIllO, CYCHIJIbHO-TIOJITHYHI TMPOIECH,
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comiaibHy cdepy Ta EKOHOMIKY, IIIJIKOM CIpaBeIuBO OyJI0 BKIHOYEHO 0
MDKHapoHO1 cuctemu npas doauau. B 2007 p. Komiter MinictpiB Pagu €sponu
npuitiaB Pexomenpanito «IIpo 3axoam mo yKpiIUIEHHIO CYCHUJIBHOTO 3HAY€HHS
[HTepHeTY», 3riJHO 3 SKOK JOCTYIl Ta BMIHHS KOpPHUCTYBaTuCh [HTepHETOM
MOBHHHI PO3IIIAAATHCH K HEOOX1IH1 AJI1 MOBHOLIIHHOTO 3/1CHEHHS 1paB 1 cB00O
JTFOAVHH.

3 mpaBoM Ha JocTyn A0 IHTepHETy NOB'I3aHUN PU3UK JUCKPUMIHAL1
moauHu. JoOpoBiIbHAa BiAMOBa BiJ KOPUCTYBaHHS TJI0O0AJbHOIO MEPEKEI0
IOB’sI3aHa 3 MOKJIMBUMU BTpAaTaMu y Kap €pHOMY 3pOCTaHHI Ta BOJIEBUSBJICHHS Ha
BuOOpax. AKTyaizailis mpaBa Ha A0cTyl A0 [HTepHeTy 0co0auBO nmomiTHA B XXI
cromtri. Jliogum, sAki He MalThb JOCTymy [0 TJIOOAmbHOI — Mepexi,
XapaKTEPU3yIOTbCS MEHIIMMHU MOXJIMBOCTSIMH, HIK 1HTEPHET-KOPUCTYBaul.
3a0e3neueHHs MpaBa Ha JAOCTYyM JI0 [HTEpHETY cTae AepxaBHOWO crpaBoio. Cepen
MO3UTUBHUX TEHICHIIN PO3BUTKY YKpaiHU NMOMITHE 30UIBIICHHSIM MOXIHUBOCTEN
JIOCTyNy ii TrpoMaisH 10 I1HTEpHETY. BJIOKyBaHHS IOCTymy OKpeMHuX 0ci0 10
[aTepHeTy Moke OyTH BHUIpaBIaHUM TUIBKHM 3a PILIEHHSAM CYIy 3a HasBHOCTI
BaroMux IT1JICTaB.

['onoBHe — 3o0cepeAMTH 3yCWUIsI Ha TOMY, MO0 YAOCKOHAIUTU
3aKOHOJABCTBO 1 MPaBO3acCTOCOBUY MPAKTUKY MO0 KOHKPETHUX cdep
BUHUKHEHHSI M 1CHYBaHHS IPaBOBIJIHOCHH 13 BUKOPHCTaHHSAM MeEpexi [HTepHeT
Tak, 00 BOHH, 3 OJHOTO OOKY, HE MOPYIIyBaIX KOHCTUTYIIITHUX MpaB rpoOMasH,
a 3 Ipyroro, — 3a0e3nevyyBajiy peajizalliio AepKaBHOI MOJITUKH, 30KpeMa, Y cdepi
1H(popMarliitHoi Oe3neKu.

HaiiBunmmm HOpMAaTHBHO-IIPABOBUM JIOKYMEHTOM, SIKHH PEryjro€ yci BHAU
KUTTEMISUIBHOCTI TpoMaisiH € Koncrutyiist Ykpainu. 3rijgHo 31 ¢T. 21, yci 1oy €
BIIbHI 1 piBHI y CBOIll rigHOCTI Ta mpaBax. llpaBa 1 cBoOomu MIOAMHUA —
HEBIUYKYBaHI Ta HemopyuHi. He € BUKIIOYEHHSIM 1 MpaBO HA JOCTYI IO
IHTEpHETY Ta BUKOPUCTAHHS BIPTyaibHOI peasibHOCTI. OCHOBHUMHU HOPMaTUBHUMU
aKTaMu YKpaiHH, SKiI PperyjioloTh I[HTEpHET-BIIHOCMHM B JepXkaBl, KpiM

Konctutymii Ykpainu, € lluBiibHuil kojaekc Ykpainu, ['ocmomapchkuili KOAEKC
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VYkpainu, Ykazu Ilpesunenra Ykpainu Ta BIJAMOBIIHA HalllOHAJIbHA 3aKOHOJIaBYa
0aza.

Posrnsinatoun HamioHanbHHMM MeXaHi3M 3a0e3nedeHHs 1H(OpMaliiHUX MpaB
JIOJIMHYU B YKpaiHi, TPOMOHYEMO BIJIINTH BiJl YUCTO 1HCTUTYIIOHAJIBHOTO IMAXOIY
(KoM MEXaHi3M PO3TISIAAEThCS K JISUTBHICTH JIMIE OJAHIET 1HCTUTYII), a
BUKOPHCTOBYBAaTH CUCTEMHHM MIAXiJ, SKUNA TO3BOJSIE HE TUIBKH 31HCHIOBATU
KOMIUJIEKCHMM aHalli3, ajle W pOo3MISiAaTh CKJIAaJ0BI YaCTUHU MEXaHI3My Yy
B3a€MO3B’A3KYy. 3aXMCT MOPYIICHUX 1H(POPMAIIHHUX MpaB MOXE 3/1HCHIOBATHUCH
TaKUMHU CTIocO0aMH, sIK 3BE€pHEHHS 710 YTIOBHOBaXkeHOro BepxoBHoi Paau Ykpainu
3 TIpaB JIIOJMHU;, 3BEpPHEHHsI 10 YIpaBliHHA OOpPOTHOM 3 KiOEP3JIOUMHHICTIO
MiHicTepcTBa BHYTPIIIHIX CIpaB YKpaiHH;, 3BEpHEHHS A0 HalllOHAJIbHUX CY/IIB;
3BEPHEHHSI 10 MDKHAPOHUX CY/IB UM OpraHi3allii.

CydacHuil CBIT BaXXKO ysSBUTH 0e3 iHGopMaliiHuX Ojar 1 yHIKaJIbHUX
KOMYHIKAIlIHHUX MOXJIMBOCTEH, siki Hajmae [HTepHeT. be3zamepeuHa Ba)IIMBICTbH
iH(opMallii 111 cydacHOi JIFOJMHM TOB’si3aHa 3 TeMOK 1H(OpMaIIiHOI eKOJIOTTi.
[npopmaniitne nepeBaHTaxeHHs, 1HQOpMAIiiHUI  BuUOyX, 3acMidyBaHHs
BIpPTYyaJbHOI'O MPOCTOPY 3YMOBIIIOIOTh HE TUIBKM ICHXOJIOTIYHI, ajie 1 (piHaHCOBI
Haciaku. llpodeciitHi 3HaHHSA, B CEpeIHbOMY, 3acTapiBaloTh 3a 3-4 pPOKH, a
nepeBakHa OUIBLIICTh CBITOBUX 3HAaHb — HEMOTPIOHI JJIs MEpPEeCciyHOi JIOAMHU.
[HTEepHET-3aJIeKHICTh ~ TMOBA3YETbCS 3 ICUXIYHUMU  PO3JajJaMu,  WIO
CYNpPOBOKYIOTbCS ~ JICTIPECi€l0, CTPECOM, CTpaxoM Ta 1H. HEraTUBHUMU
YUHHUKaMH. besneka sKuTTeAISIIbHOCTI Ta OXOPOHA Mpalll MOB’sI3aHi 3 KyJIbTYpPOIO
NOBEIIHKHA B yMOBax iHGopmailiitHoro nepenacuueHus [301].

BBakaemo, 1m0 gepkaBa B yMOBaxX IJIOOami3alliiiHUX TIPOIECiB, MOBHUHHA
3abe3neuyBaty BUIbHUM jAoctyn A0 IaTepHery. HoBi Buam iHdopmaliiHux
BITHOCHH NOTPeOYIOTh HOPMATHUBHOI perjiaMeHTallli 3 BpaXyBaHHSIM IHTEPECIB SIK
IHIUBIIB, TaK 1 Kpainu. CIoCcTepiraeMo «BipTyai3alliio» Mi>KHAPOJIHHUX BITHOCHH.
3acTocyBaHHS ~HOBUX  TEXHOJOTIH  pO3MIMPIOE  CHOCOOM  MiKHAPOIHOTO
cninkyBaHHs. HanmexHe 70TpuMaHHs Ta 3aXUCT MpaB 1 CBOOO T JTIOJIMHU B IHTEPHETI

3YMOBJIIOE BpaxyBaHHS caMoOl MPUPOAU TIJIO0ANbHOI Mepexi He TUIbKU SIK
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iHQopMaltiitHoro, ajge W KOMYHIKAI[IHHOTO MPOCTOpy. VYKpaiHa MOBUHHA
pO3pOOUTH Ta BOPOBAAUTH €(PEKTHBHI HaIlIOHAJbHI MEXaHI3MM peaiizallii npas i
cB00OA IHTEepHET-KOpHUCTYBauiB, 3pOOMTH iX AOCTYNMHUMHU I LIMPOKOTO KOJa
HACEJICHHs, a MPaBOBlI IHCTPYMEHTH 3axHUCTy MOPYIIEHUX TpaB 1 cBOOOA —
3pO3yMUTUMU  Ta e(QEeKTUBHUMH. BaX/IMBUM UYWHHUKOM TaKOX BHUCTYIIAa€
BIJIOBIANIBHICTH 32 MOPYIICHHS MpaBa Ha JOCTYH A0 IHTEPHETY Ta BUKOPUCTAHHS

BIpTyaJIbHOI peaabHOCTI 3 OOKY JepKaBHu, IHIIKUX (PI3UYHUX, a00 IOPUIUIHUX OCI10.
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