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SECTION 1. ADMINISTRATIVE LAW

1.1 Study implementation of state policy in the field of information security of
Ukraine: conceptual approaches

The introduction of new information and communication technologies is the
basis of socio-economic and scientific and technological progress — the informatization
of society [1]. Instead, as noted by a well-known expert in the field of information wars
G. Pocheptsov, information civilization, which came to humanity, changes not only the
status of information, ie the role of its positive effects, but also dramatically expands
the negative possibilities. We have before us a powerful tool for which there are no
limits. Information wars of varying intensity have become a clear sign of our days [2].
Interest in this topic is particularly acute given the great potential of information
networks to influence the basic institutions of the state and society, in particular,
information security [3, 4]. Thus, the Doctrine of Information Security of Ukraine,
approved by the Decree of the President of Ukraine dated 25.02.2017 Ne 47/2017, one
of the priorities of state policy in the field of information security to ensure legislative
regulation of the mechanism of detection, fixation, blocking and removal from the
information space , in particular from the Ukrainian segment of the Internet,
information that threatens the life and health of Ukrainian citizens, promotes war,
national and religious enmity, forcible change of constitutional order or violation of
the territorial integrity of Ukraine, threatens state sovereignty, promotes communist
and/or national socialist (Nazi) totalitarian regimes and their symbols.

As noted by prof. V. Bogdanovich, the most powerful influence on ensuring the
military security of Ukraine is information; a significant part of external information
threats is in fact a kind of military threat, and these threats are one of the most
dangerous for the military security of the state [5].

Thus, information relations go beyond purely informational and become a factor
in special hostile operations and information wars.

In the Ukrainian scientific literature the problem of legal support of information
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circulation is devoted to the works of a number of well-known scientists, among which
I. Sopilko [6-11], R. Kalyuzhny [12-15], A. Marushchak [16, 17], V. Bogdanovich [5,
18, 19], V. Lipkan [20-30] et al. Instead, the transformation of the information
configuration of the world poses new challenges to researchers and requires the
development of new approaches to the development of the information society,
defining the role of the state in this process, clarifying the limits of the impact of law
on public relations. In particular, the hybrid aggression of the Russian Federation (RF)
against Ukraine, an essential component of which was and is the information war, has
posed new challenges to scientists and practitioners in the field of countering
information operations and information wars. It is worth paying attention to the need
for an interdisciplinary approach to solving these problems, as these problems relate to
information law, information technology, military science. As noted by
Yu. Turchenko, political and legal regulation of information relations in Ukraine is in
the process of formation, respectively, the legal vacuum affects the process of
reforming the military sphere... That is why the problems of regulating the
information sphere, creating appropriate conditions for advanced development of
domestic information production. The leading tool for the realization of national
interests in the field of socio-political relations, as an information sphere, should be
law [31].

The importance of information and communication processes in the modern
world gives grounds to consider information security as one of the global and priority
tasks of public administration, the solution of which should be subordinated to political,
economic, military, cultural and other activities of public administration [21]. Thus,
the issue of information security of the state poses important challenges to scientists in
various fields related to information. This task is especially acute for Ukrainian
scientists in the context of new challenges facing the Ukrainian state in connection with
the aggressive policy of the Russian Federation.

The anti-Ukrainian propaganda campaign revealed insufficient scientific and
methodological justifications and explanations for actions in such situations,

demonstrated poor coordination of actions of state authorities, civil society, experts and
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scientists, and journalists to oppose such campaigns [32].

V.F. Zagurska-Antonyuk emphasizes that one of the mechanisms for resolving
the issue of counteracting information threats is restricting access to information or
distorting it, distorting it in the process of «information warfarey», which has become a
«terrible» reality in modern Ukraine-Russia geopolitical relations. But here this author
points out that such restrictions may «be unacceptable in civilized democratic societies
that strive for democratic valuesy [33].

Therefore, the authors consider a system of theoretical and practical approaches
to solving the problems of implementation of state policy in the field of information
security of Ukraine. In particular, this should include the theoretical and legal basis for
restricting access to anti-Ukrainian, primarily Russian, information and cultural
content in the information space of Ukraine in the context of the position of the
European Court of Human Rights; democratic approaches to restricting the
dissemination of information on the Internet; practical issues of counteracting hostile
information influences in the field of ensuring the rights and interests of persons in the
occupied territories; information threats in the field of formation of the national identity
of the Ukrainian society, etc. Attention should be paid to the prospects of developing
selection criteria and limiting negative information based on the use of automatic word
processing systems in information retrieval systems [34, 35].

Concept information security inextricably linked the concept of cybersecurity.
From the point of view of national (information) security of the state, it should be
emphasized that cyber warfare is becoming an increasingly important component of
hybrid warfare. Based on a theoretical analysis of the work of scientists, we can
conclude that cyber warfare (cyberwarfare) is a confrontation in the information
(cybernetic space), the purpose of which is to act on the computer networks of the
enemy. Cyberwar is an integral part of information warfare [36].

In the theory and practice of information security are divided into problems of
information protection and problems of protection of man and society from
information. Under information security should be understood the unity of protection

of the following components: systems for the production of information products;
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systems of delivery of information products to the consumer; systems of production of
means of production of information products and their delivery; information
technology production systems; systems of accumulation and storage of information
products; service systems for information infrastructure elements; training systems.
Information threats in electronic, primarily computer systems, materialize as cyber
threats and cyberattacks. In the face of Russian aggression, Ukraine is constantly
exposed to cyberattacks.

Speaking of protection of man and society from information, it should be
assumed Information forms in the human mind a system of knowledge, views,
meanings, which a person is guided in their actions — not only loyal to the environment,
society, state, but also hostile to them. Information can change people's behavior,
impose goals on them that are not objectively in their interests.

Propaganda is a common means of using information in order to purposefully
influence the consciousness of people and society. Modern propaganda is a form of
systematic purposeful persuasion, which tries to influence the emotions, views,
thoughts and actions of a certain target audience for political, ideological or other
purposes through controlled transmission of one-way messages. These messages may
be consistent with the facts or may not be consistent with the facts, transmitted directly
or through the media.

The most dangerous component of propaganda is information-psychological
influence (often called information-propaganda, ideological) — it is the influence of
words, information. Information and psychological influence can cause shifts in values,
life positions, landmarks, worldview of the individual. Such changes cause
manifestations of deviant antisocial behavior and pose a danger to society and the state.
In the face of Russian aggression, the population of Ukraine is constantly exposed to
information and psychological influences.

The generalization of specialists positions in the interdisciplinary aspect and
factual data indicate that hostile information influences can have the following goals:
the army and its population, the army and the foreign population, between different

components within the army, guerrillas and population, army and allied army, country

10
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and allied country, country and neutral countries. Therefore, the possession of effective
information weapons and means of protection against it in modern conditions is one of
the priority areas of national security in the information sphere. Compliance with such
requirements will sooner or later require states to make legal decisions to restrict hostile
content in the interests of their own security, taking into account the convention
obligations of a democracy. In this sense, it should be considered promising to develop
selection criteria and the limit negative information based on the use of automatic word
processing systems in information retrieval systems. Such approaches should, in
particular, become part of the state information policy in the field of information
security and, in particular, be included in official methods of conducting relevant

examinations.

11
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1.2 AamiHicTpaTHBHO-NIPAaBOBE PEryJIOBAHHSA TiSlIbHOCTI iICTOPUKO-KYJIbTYPHHUX
3al0BiIHUKIB

HamionaneHe 3aKOHONABCTBO YKpaiHM BH3HAYa€ ICTOPUKO-KYJIbTYypHUH
3aMOBITHUK SIK KOMILJIEKC a00 aHCaMOJIb IaM'sITOK 3 YCIEI0 CYKYITHICTIO KOMITOHEHTIB,
0 CTaHOBUTH KYJbTYpPHY, ICTOPMYHY Ta HAYKOBY IIHHICTb, IPOCTOPOBO 1
(GYHKIIIOHATBHO BUICHUN Y CTPYKTYP1 HACEJIEHOTO IMTyHKTY a00 JIOKaIi30BaHUi 1M03a
1oro Mexamu, 1 IKMil Moke OyTH OTrOJIONIEHUH 1CTOPUKO-KYJIBTYPHUM 3aI10B1THUKOM
Jiep>KaBHOTO a00 MicCIeBOTO 3HaueHHs [37].

B 3anexxHOCTI BiJ piBHS 3HAYEHHA 1 MIANOPSIKYBaHHS BOHU MOJUISIOTHCS Ha
1ICTOPUKO-KYJBTYPHI 3allOBITHUKU JEPKaBHOIO Ta MICLIEBOr0 3Ha4yeHHs. Tak
ICTOPUKO-KYJIBTYPHUM  3allOBIJHUKOM JIEPXKABHOTO  3HAUYEHHS  OTOJIOLIYETHCS
KOMILJIEKC/aHcaMOJIb MaM'sITOK, 10 Mae OCOOJUBY KyJIbTYpPHY, ICTOPUYHY 1 HAYKOBY
I[IHHICTh, MAB 3HAYHUI BIUTUB HA PO3BUTOK KYJIBTYPH, apXITEKTYpH, MICTOOYTyBaHHS,
Oe3rmocepelHbO TOB'SI3aHUN 3 BUJATHUMH 1CTOPUYHUMHM TofisMu. Ha Biaminy Bix
HBOTO ICTOPHKO-KYJIBTYPHUM 3aMOBITHMKOM MiCIIEBOTO 3HAYEHHS OTOJIOIIYETHCS
KOMILJIEKC/aHCaMOJIb TIaM'TOK, 10 BiJI0Opa)kae XapaKTepHI OCOOJMBOCTI 1CTOPII,
KYyJbTYpHU, apXITEKTypU YU MICTOOYAYBAaHHS OKPEMOTO pErioHy abo HaceJIeHOro
MyHKTY.

Jlns Ttoro, moO KoOMILIEKC/aHcaMOJib TaM’SITOK OyJI0 OroJIOIIEHO 1CTOPUKO-
KyJbTYpPHUM 3aIlOBIJHUKOM IHIIIaTUBHA Tpyna ((pi3u4Hi Ta/ado HOPUAMYHI OCOOM)
MarOTh MIJTOTYBAaTH Ta MOJATH KIOMOTAaHHS PO OTOJIOMICHHSI KOMILIEKCY/aHCaMOITto
MaM’ITOK 1CTOPUKO-KYJIbTYPHUM 3allOBIIHUKOM. Y KIIOMOTAaHHI 3 YypaxXyBaHHSM
KYJbTYpPHOI, ICTOPUYHOI Ta HAyKOBOI IIHHOCTI KOMILJIEKCY/aHCAaMOJIIO TaM’ SITOK YU
OKpeMOi TepuTOpii OOIPYHTOBYETHCS HEOOXIAHICTH I1X OTOJIONMICHHS BiAMOBIIHO
1CTOPUKO-KYJTYPHUM 3aIIOBIIHUKOM.

['oToBe KIOMOTAaHHS HAMAETHCA OpraHy BHKOHABYOI BIaad ABTOHOMHOT
Pecry6miku Kpum, obnachiif, KuiBcrkiit 1 CeBacTOMOMBCHKIN MICHKUM JIEPKaBHUM
aJMIHICTpAIlisIM Y BIAMOBIIHOMY BUKOHABYOMY OPraHy CLIIbChKO1, CETMITHOT, MICBKO1

agd 3a MICILE3HAXOKEHHSIM BIIIMOBIAHUX KOMIUIEKCY/aHCAMOJIIO I1aM’ ITOK a0o
y

12
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TepUTOpIi. 3aKOHOJIABCTBOM ISl PO3TJISiAY KJIOMOTAHHS BCTAHOBIIIOETHCS MICSYHHIMA
CTpPOK 3 JIHS 1OTO OTPUMAaHHSI, 32 pe3yJIbTaTOM SIKOI'0 Ha/1a€ BUCHOBOK PO AOULIBHICTD
OTOJIOIIEHHSI KOMIUIEKCY/aHCaMOIII0 MaM'sITOK 1CTOPUKO-KYJIbTYPHUM 3aMOBITHUKOM
pa3oM 3 HEOOXITHUMM JTOKYMEHTAaMH BIJTIOBIJIHOMY OpTaHy (B 3aJIe)KHOCT1 BiJl TOTO
MOPYIIYETbCS THUTAaHHS TIPO CTBOPEHHS ICTOPUKO-KYJBTYPHOTO 3aIlOBiTHAKA
JIEp>KaBHOTO YW MICIIEBOTO 3Ha4YeHHsI) [37].

Biamosinno o [Moctanosu Kabinety MinictpiB Big 6 mumas 2011 p. Ne 727 «I1po
3aTBEP/DKEHHS TIEPeliKy JOKYMEHTIB, HEOOXITHUX JJIi TPUNUHATTS PIIMICHHS IIPO
OTOJIOIIEHHS! KOMILIEKCY/aHCaMOJII0 MaM’SITOK 1CTOPUKO-KYJIbTYPHUM 3al0B1IHUKOM
a00 TepUTOpii ICTOPUKO-KYJIBTYPHOIO 3aMOBITHOIO TEPUTOPIEIO» 10 KIIOMOTAHHS
JI0JTAl0THCSl HACTYIHI JIOKYMEHTH: JOBIJKA MPO 1CTOPUYHY, HAYKOBY, XYJOKHIO YU
1HIIY KYJbTYpPHY LIIHHICTh KOMIUIEKCY/aHCaMOJIIO aM'ATOK; 00JIIKOBA JIOKYMEHTaLlIs
Ha  KOMIUIEKC/aHCaMOJIb  MaMm'siTOK, OKpeMl TMaM'ATKH, 110 BXOAATh Y
KOMILJIEKC/aHcaMOJIb TaM'sITOK, a came 00JIIKOBa KapTKa, MacrnopT, KOPoTKa iCTOpUYHA
JOBIJIKA, aKT TEXHIYHOTO CTaHy, CKJIaJeHUN (MOHOBJICHUI) HE paHille HIXK 3a PIK J10
THS TIOAaHHS KIJIOMOTaHHs, JOBIJIKA MPO MaWHOBY IIIHHICTh 00'€KTa; aabOooM
doTodikcarii, 10 XapakTepu3ye KOMIUIEKC (aHCaMOJb) Mam'siTOK y LUJIOMY, MOTro
TEPUTOPIIO Ta CEPENOBHUILE, OKPEMI MMaM'sITKK, BUTOTOBJIEHUI HE paHIIIE HIXK 3a PIK J10
JTHS TIOJJaHHS KJIOTIOTAHHS; ONMUC KYJbTYPHHUX I[IHHOCTEH 1 MPEIMETIB, SKi HalIeKaTh
70 KOMIUTEKCY/aHCaMOJII0 TaM’TOK, IO PO3TAIIOBYIOTHCS Ha HOTO TEPUTOPIl Un
MOB'A3aHI 3 HUM, 1 CTAHOBJIATH ICTOPUYHY, HAYKOBY UM XYAOXKHIO IIHHICTH (Y pasi
HAsBHOCTI); BUKOIIIOBAHHS 3 TEHEpPAJIbHOrO IUIaHy abo 1HIIOI MiCTOOYAIBHOI
JTOKYMEHTAIli1 HaCeJICHOTO MyHKTY, KOsl TUIaHY 3€MEIbHOI TiISTHKY 3 HAHECEHHSIM Ha
HIA CXEMHU PO3MIIICHHS 1CTOPUKO-KYJIbTYPHOTO 3alOBIIHUAKA 13 3a3HaYEHHSIM HOTO
3arajbHOI IJIOLII, MEX TEPUTOPIii, TPOSKTOBAHMX 30H MOr0 OXOPOHHU, MEX TEPUTOPIN
OKpEeMHX TaM'ATOK, 3aTBEP/KEHUX YU MPOEKTOBAHUX iX 30H OXOPOHU (Mae OyTh
BuTpuManuii y macmra6i 1:5000, 1:2000); coriaiibHO-eKOHOMIYHE OOIPYHTYBAaHHS
HEOOX1HOCTI yTBOPEHHS 3alOBiJHUKA 3 pe3yJIbTaTaMu MPOBEACHOTO aHali3y CTaHy
TYPUCTHYHUX PECYpPCIB Ta 1HOPACTPYKTYpPH, MEPCHEKTHB PO3BUTKY  TYPHU3MY,

pPO3paxyHKOM IHTEHCHBHOCTI TYPUCTHYHOIO IOTOKY Ta IHIIMX MOKa3HUKIB,
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HEOOX1IHMX [IJIsi OpraHi3ailii TYpUCTHYHO-EKCKYPCIMHOI MisUTbHOCTI; (DiIHAHCOBO-
€KOHOMIYHE OOIPYHTYBaHHS 3 PO3paxyHKOM HEOOX1AHUX MaTepialbHUX 1 iHAHCOBUX
BUTpAaT Ha BIANOBIAHUN PIK HA YTPUMAaHHS ICTOPHKO-KYJBTYpHOTO 3allOBIIHHKA,
CTBOPEHHS MaTepiallbHO-TEXHIYHOI 0a3u, 3apoOiTHY aTy IpaIliBHUKIB
aJIMiHICTpaIll 1ICTOPUKO-KYJIbTYPHOTO 3alOBIIHUKA, OIUIATY KOMYyHAJIBHUX MOCTYT Ta
JpKepena MOKPUTTS; MPOEKT IUIaHy OpraHizaiii TepuTopli 1CTOPHUKO-KYJIBTYpPHOTO
3aMOBIIHUKA; TPOEKT MOJIOKEHHS MPO ICTOPUKO-KYJIBTYPHUN 3aMOBIIHUK; MPOEKT
MOJIO’KEHHSI TPO aIMIHICTPAII0 1CTOPUKO-KYJIBTYPHOTO 3aroBigHuKa [38].

PimieHHs 1po OroJIONMIEHHS KOMIUIEKCY/aHCaMOJIt0 IaM’ATOK  1CTOPHUKO-
KyJbTYpHUM 3allOBIAHUKOM JEp>KaBHOIO 3HauyeHHs mnpuiiMae KaOiner MiHicTpiB
VYkpainu, a MiciieBoro — BianoBigHo BepxoBna Paga ABronomuoi PecyOmiku Kpum,
oOnacHa, KuiBchka 1 CeBacTONOIbChKA MICHKI pajiy.

Taxk, nanpuxnan, [locranoBoro Kabinery MinictpiB Ykpainu Big 22 tpaus 2001
p. Ne 546 Oyno ytBopeHo JlepkaBHMI 1CTOPHUKO-MEMOPIaIbHUN 3allOBIIHUK
«BUKIBHSHCBKI MOTUJINY, 1ICTOPUKO-KYJIBTYPHUHN 3aIOBIIHUK JIE€PHKABHOTO 3HAUEHHS,
aKui Oyso BigHECEHO 10 cepu ynpaBiiHHSA YKPaiHCHKOTO IHCTUTYTY HaIllOHAIBHOT
mam’sTi [39].

OCHOBHUM JIOKYMEHTOM SIKUI PETYJIOE MIsUIbHICTH 3anoBIIHKKIB € [lomoxeHHs
PO ICTOPUKO-KYJIBTYPHUI 3alOBIIHUK, K€ 3aTBEPIKYETHCS OpraHOM, A0 cdepu
VIOpPaBIIHHSA SIKOTO BiH BIIHECEHHM MpPH MPUNHATTI PIIMIEHHS TPO OTOJOIICHHS
KOMIUIEKCY/aHCaMOJII0  MMaM’SITOK ~ ICTOPUKO-KYJbTYpHUM  3amoBigHukoM. [lei
BHYTpIIIHI HOPMAaTHUBHUN JOKYMEHT BCTAHOBIIIOE O(MIUiiHY Ha3By 3alOBIJHHKA,
IOpUIUMYHY ajpecy, GopMy, BIACHOCTI, MAMOPSAKYBaHHS, 3/IIHCHEHHS] METOJUYHOTO
KEepIBHUIITBA POOOTOIO 3aMOBIJIHMKA, OCHOBHI 3aBJaHHS Ta (QYHKLII, a TaKoX
YIpaBIIHHS 3aM0BITHAKOM (aaMiHICTpyBaHHs) To1o [37].

3 MeTow 3a0e3neyeHHs JOTPUMAHHS PEXKUMY 1CTOPUKO-KYJIBTYPHOTO
3aMoOBIIHMKA, BU3HAYEHOTO TMOJIOKEHHSM PO HBOTO, OpraH, 10 chepu yrnpaBiiHHA
SKOTO HaJCXKUTh 3alOBIIHUK, YTBOPIOE aAIMIHICTPAIlI0 1CTOPUKO-KYJIHTYPHOTO

3aMoBIHUKA, SKa 3M1HCHIOE KYJIbTYpPHO-OCBITHIO, HAYKOBO-AOCHIJIHY IISUIBHICTD Y
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chepl OXOpPOHU KYJBTYPHOI CHAIIIMHU Ta MY3€HHIN copaBl, a TaKOX TYPUCTHUYHY
TISUTBHICTE [37].

3a cBO€rO opraHizaiiiHor (GopMor0 aaMiIHICTpallis 3al0BIIHUKA € IOPUIUYHOIO
0c00010, sIKa Ma€ CaMOCTIHUI OaslaHc, BIIMOBIAHI paXyHKH B opranax Ka3naueiicTsa,
nevyarky Ta OJaHK 13 CBOIM HaitMeHyBaHHsIM. HaTomicTh agmiHICTpallis HE MOXe OyTH
3aCHOBHMKOM MIJNPUEMCTB, TOCHOJAPCHKUX TOBAPUCTB, KOOIEPATUBIB, I1HIIMX
IOPUMYHUX OCI0 1 € HETPUOYTKOBOIO OPTaHi3aIli€lo.

BignoBimHo g0 TumoBoro moJIOKEHHS MPO  aAMIHICTpAIil0  1CTOPUKO-
KYJbTYPHOTO 3aIllOBIITHMKa OCHOBHHUMHM 3aBJaHHSIMHU aJMIHICTpallii €: 3a0e3meueHHs
TOTPUMAHHS PEXHUMY ICTOPHKO-KYJBTYPHOTO 3amlOBiAHWKA (PEKUM yTPHUMAHHS
3aMoBIIHUKIB Tepejdadyae MOBHY (My3€i-3alloBiTHUKH) a00 YacTKOBY (3amoBijHI
TEpUTOpIi) 3a00POHY BHUPOOHUYOI TISJILHOCTI HAa LIMX TEPUTOPIAX 1 BUIIYUYEHHS iX 13
CLIBCBKOTOCTIONAPChKOTO  3emiiekopuctyBaHHsi [40]; 3miiicCHEHHS 3axoJliB II0J0
OXOpOHHU 1 30epexkeHHsI 00’ €KTIB ICTOPUKO-KYJIbTYPHOT'O 3alIOBIAHUKA, 30€pEKEHHS 1
BIITBOPEHHS TPAAMIIIITHOTO XapaKTepy HOro cepeoBuUIla; MPOBAIKEHHS KyJIbTypHO-
OCBITHBO1, HAYKOBO-AOCIIHOI JISJIBHOCTI y cpepi OXOPOHU KyIbTYPHOI CIIaIINHU Ta
MY3€WHOI CIIpaBH, a TAKOXX TYPUCTHUYHOI A1SIIBHOCTI.

BignoBimHo 0 TMOKJIaJEHUMX Ha Hel 3aBAaHb aJMIHICTpAIis 1CTOPUKO-
KyJbTYpHOTO 3amoBifiHMKa: 1) mpoBoauTh poOOTY 3 BHUABIEHHS, (QiKcallli,
Kiacudikaiii, CKJIaaeHHs 00JIKOBUX JOKYMEHTIB Ha 00’ €KTH KYJIbTYPHOI CHAIIINHHU,
a TaKOX TOTye€ JOKYMEHTH ISl iX JepXaBHOI peecTparllii; 2) 341HCHIOE MIATOTOBKY
MIPOEKTIB OXOPOHHUX JIOTOBOPIB Ha 00’€KTH KYJIBTYPHOI CHAAIINHU, 110 BXOIATH 10
CKJIQZy 1CTOPUKO-KYJIBTYPHOTO 3alOBiJIHMKA; 3) po3po0sie HAyKOBO OOIPYHTOBaHI
MPOTO3HUIIT IIOJI0 BCTAHOBJIEHHS PEXUMY 30€pEKEHHS 1 MOPSAKY BUKOPUCTAHHS
00’€KTIB ICTOPUKO-KYJIBTYPHOTO 3aIOBiIHUKA, 3a0e3Meuy€e X yTpUMaHHS, 3aXHUCT Ta
HaJeKHE BUKOpUCTaHHS, 4) 1H(MOpPMYE BIAMOBIIHUN OpPraH OXOPOHU KYJIbTYPHOI
CHAIIIMHKA PO TTONIKOKCHHS, PyHHYBaHHS (BUHUKHCHHS 3arpO3H ITOIIKOKCHHS,
pyiHYBaHHs) 00’ €KTIB 1CTOPUKO-KYJIBTYPHOTO 3aMOBITHUKA; 5) 3IHCHIOE HAYKOBO-
METOJIMYHE KEPIBHUIITBO IIiJI Yac MPOBEACHHS POOIT 3 MOCIIIKEHHS, KOHCEpBaIlii,

peabumiraiii, pecTtaBpallii, PEMOHTY, NPUCTOCYBaHHSA 1 My3eedikamii 00’ €KTIB
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1ICTOPUKO-KYJBTYPHOTO 3alOBIAHMKA Ta IHIIMX POOIT HAa TEPUTOPIi 1CTOPHUKO-
KyJbTYPHOTO 3alOBiJIHUKA, B 30HAaX HOro OXOpoHH; 6) MOJa€e BiJMOBITHOMY OpPTraHy
OXOPOHH KYJIbTYPHOI CHaJAIIMHN BUCHOBKH I[0JI0 MOKJIMBOCT1 PO3MIIIIEHHS PEKIaMU
Ha TEPUTOPIl ICTOPUKO-KYJTYPHOIO 3alOBIHMKAa Ta B 30HAaX HOro OXOpOHU; 7)
BXKMBAE 3aX0/1iB 10 3aM00ITraHHA 1 MPUIMMHEHHS MOPYIICHHS] BUMOT 3aKOHOJaBCTBA MPO
OXOpPOHY KYyJBTYpHOI CHAIIMHUA, a TaKOX JI0 YCYHEHHS HETaTUBHUX HACIIAKIB 1
BIJIIIKOAYBAaHHS IIKOJIM, 3aB/IaHOT TAKMUMHU MOPYIICHHSIMU; 8) BUCTYIIA€ 3aMOBHUKOM
poOiT 3 pecraBpallii Ta PEeMOHTY OO0 €KTIB ICTOPUKO-KYJBTYPHOTO 3allOBiIHAKA Ta
1HIIIOTO MaifHa; 9) MPOBOAUTH POOOTY 3 KOMIUIEKTAIIT Ta BEICHHS 00JIIKY My3€HHHX
310paHb B yCTAaHOBJICHOMY 3aKOHOJABCTBOM MOPsJIKY; 10) MPOBOIUTH €KCIIO3UIIIITHY
poGoty; 11) mpoBaguTh i1HGOPMALIITHO-BUAABHUYY AISUIBHICTh 3 MOMYJIApU3allil
3aMoBIIHOI CIIpaBHU, BUCBITJICHHS MPOOJIEM OXOPOHU 00’ €KTIB KYJIbTYPHOI CHIAIINHH;
12) opraHi3oBye Ta KOOpJMHYE MPOBEACHHS HAYKOBUX JIOCHIIKEHb B 1CTOPUKO-
KyJbTYpHOMY 3allOBIJTHUKY 13 3ajdydeHHsIM (y pa3i moTpeOu) Ha JOTOBIpHIN OCHOBI
iHImMX opranizamiit; 13) popmye myseitnuii, 6106mi0Teunnii Ta apxiBHui Gouau; 14)
3M11CHIOE MI)KHAPO/IHE CITIBPOOITHULITBO, YKIAJAA€ YTOAH 3 IHO3EMHUMHU (PI3UYHUMH Ta
IOPUJIMYHUMH 0cO0aMM 3TiJIHO 13 3aKOHOJABCTBOM; 15) opranizoBye poOOTy 3
MIATOTOBKM Ta MIABMIIEHHS KBaii(ikalii NMpaliBHUKIB 3amoBiIHUKA; 16) BkuBae
3aXOAIB /0 PO3BUTKY 1H(QPACTPYKTYpH EKCKYpCIHHOTO 1 peKpealiiHOoro
0o0CITyroByBaHHs Ha TEPUTOPIi 1CTOPUKO-KYJIBTYPHOTO 3alOBIHHMKA, HANA€ TUIATHI
MOCIYTH, TEpemiK sSKUX 3aTBepixyerbcs KabOinerom MinicTpiB Ykpainu; 17)
3MIMCHIOE 1HINI 3aXOJW II0J0 OXOPOHM Ta 30€pekeHHS OO0 €KTIB 1CTOPUKO-
KyJBTYpHOTO 3anoBignuka [41].

Jlnst peamizaiiii 3aBIaHb 1 BUKOHAHHS TMOCTaBJICHWX (DYHKIIIH anMiHICTpaIlis
1CTOPUKO-KYJBTYPHOTO 3aMOBIJHHKA HAIJIEHA PSAIOM TIPaB, a caMe: MOXKE MPOBAIUTH
HEKOMEPIIIHHY TOCIOAAPChKY MisUTHHICTh, SIKa BIAMOBIAA€E METi ii yTBOpPEHHS; Ha
JOTOBIPHIA OCHOBI MOJK€ 3aly4yaTH B YCTAaHOBJICHOMY TMOPSAKY IOPUAMYHUX 1
(bi3uyHUX 0Ci0 JIJI1 BUKOHAHHS TOKJIAJCHUX Ha HEl 3aBJaHb; Ma€ MPAaBO MOJIaBaTH
OpraHoBi, 10 chepyr ynpaBIiHHS SKOTO HAJIEKUTH 1CTOPUKO-KYJIBTYPHUHN 3aIIOB1THUK,

Mpomno3ullii 1moaA0 oOcsTiB (iHAHCYBaHHS, HEOOXIJHOTO ISl MPOBAJKEHHS CBOEI
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TUSITBHOCTI Ta PO3BUTKY 1CTOPUKO-KYJIBTYPHOT'O 3allOBIIHUKA; y pa3l MOTPEeOU MOXKe
yTBOPIOBAaTH KOMICIi Ta €KCHEPTHI TpyHH, MPOBOIUTH KOHKYpPCHU, KOH(]epeHIii,
CKJIMKATH HapaJu JJis BUKOHAHHA MOKJIAJICHUX Ha Hel 3aB/laHb; MOXKE 3/1IICHIOBATH B
YCTaHOBJICHOMY TMOPSAKY OOMIH BHCTaBKaMHu 13 3aKjiaJlaMd KyJbTYpH 1 HayKd
1HO3EMHHUX JepKaB, HaJJaBaTH €KCIIOHATH JJIsl IPOBEACHHS BUCTABOK, y TOMY YHCII1 32
KOPJIOHOM; Ma€ TPaBO BHUKOPHUCTOBYBATH B YCTAHOBJICHOMY MOPSAKY CHUMBOIIKY
1ICTOPUKO-KYJBTYPHOTO 3alOBIHUKA, 300paKEHHS MOro 00’€KTiB, PEmpOaYKIIii
apXITEKTypHO-MHUCTEIPKUX, XYJOXKHIX Ta IHIIMX KYyJbTYpHUX I[IHHOCTEH, IO
30epiratoTbcs B HOTo KOJIEKIIISX, 310paHHsX, (POHIaX, a TAKOK HaJaBaTH MPABO 1HIITUM
IOpUIUYHUM 1  GI3MYHUM 0co0aM BUKOPHCTOBYBATH 3a3Hay€Hl 300pa’KeHHS
BIIMOBIJTHO /10 3aKOHOJIAaBCTBA; MOKE€ OPraHi30BYBaTH Ta MPOBOJUTU E€KCKYypcCii Ha
TEepUTOPIi Ta 00’ €KTaX 1CTOPUKO-KYJIbTYPHOTO 3aMIOBIJHIKA; MA€ MPaBO NEpe/iaBaTH B
YCTAHOBJICHOMY 3aKOHOM TMOPSAKY B KOPUCTYBaHHS Hepyxome MaiHo (OyaiBii,
CHOpYAM, TPUMIIICHHS) Ta 1HIIE OKpeME I1HAMBIAYaJbHO BH3HAY€HE MailHO 3a
MOTO/DKCHHSIM 3 OpraHoM, 10 cdepu YMOpaBIiHHSI SKOTO HAJIEKUTh 1CTOPHUKO-
KyJIbTYPHHI 3aMTOBIAHHK; MPAaBOMOYHA HA0YBAaTH B YCTAHOBJICHOMY 3aKOHOJABCTBOM
MOPSIIKY HEOOX1THE JJIs TPOBA/KEHHS CBOET AISTTBHOCTI HEPYXOME Ta pyXOMe MaiHo,
YKJIaZaTy JOTOBOPHU, OyTH O3MBAaYEM Ta BIANOBIAAYEM Yy CY/Il; Ma€ MPABO YTBOPIOBATH
apXeoJIoT1uHI ekcreauilii (y pasi HasBHOCTI B IITATI apXxeosora, KBajidikailis SKoro
MIATBEPIKYETHCSA BIAMOBITHUM JTOKYMEHTOM); 3a0e3leuyBaTH OXOpPOHY OO €KTIB 1
TEPUTOPIi ICTOPUKO-KYJIbTYPHOT'O 3aIOBIAHUKA.

Kpim 3a3HaveHoro ajsi po3misily MUTaHb MIOAO OXOPOHU 00’ €KTIB 1CTOPHKO-
KyJbTYpPHOTO 3alOBIIHUKA, TMPOBEJIEHHS HAyKOBO-AOCIIIHOI, HayKOBO-METOAMYHOT
poOOTH aIMiHICTpallisd 3aloBIIHUKA MOXE YTBOPIOBATU J0OPaayl OpraHu y CKiajl
HayKOBUX MPAIIBHUKIB, MPOBITHAX CHEIIIATICTIB IHITUX HAYKOBHUX 1 TBOPUYUX YCTAHOB
Ta oOprasizaiii, TmpeACTaBHUKIB TpoMajcbkocTi. Ckjaj Jopaayux OpraHiB
3aTBEPIKYETHCS KEPIBHUKOM aJIMIHICTpallii 3aI0B1IHUKA 32 MTOTOPKEHHSIM 3 OpTaHOM,
10 chepu ynpaBiiHHS SIKOTO BiH HaJEeXKUTh [41].

Jlo cknagy aamiHicTpallii 3amoBiJHUKA BXONATH amapaT yHpaBiiHHS, HAyKOBI,

pecTaBpalliiiHi, My3elHO-€KCIO3UIIIIiHI, TOCMOAAPCHKI, TEXHIYHI, TYPUCTUYHO-
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eKCKYPCIHHI MiApo3aAuH Ta ciayx06a oxoponu. O4oIroe aaMIHICTPAIlilO0 3all0BITHUKA
KEpIBHUK, SIKUH MPU3HAYAETHCS HA MOCAAy Ta 3BUIBHSAETHCSA 3 MOCAAU OPraHOM, IO
chepu yOpaBIiHHSA SKOTO HAJEXKUTh ICTOPUKO-KYJIBTYPHUN 3alOBITHUK, 32
MOTO/KEHHSIM 3 TOJOBOIO BIAMOBIAHOT MiCLIEBOI JeprkaaMminHicTparii. Ilopsigok
MIPOBEICHHS KOHKYPCY Ta BUMOTH JI0 KaHAMIATIB HAa MOCaTy KEPIBHUKA aIMiHICTpaIlii
ICTOPUKO-KYJBTYPHOTO  3allOBiIHAKA BH3HAYAEThCS 3akoHOM Ykpainu «lIIpo
KyJIbTYpy», 30kpema cT. 21.1 BCTaHOBJIEHO, IO KEPIBHUKOM JEpP>KaBHOTO YU
KOMYHAJIbHOTO 3aKjaay KyJbTypu Moxke OyTH oco0a, sika Ma€ BHUIIY OCBITY, CTax
pobotu y cepi KyJbTypu HE MEHIIIE TPhOX POKIB, BOJIOJIIE JCP)KAaBHOIO MOBOIO Ta
3/1aTHA 3a CBOIMHU JITOBUMH 1 MOPAJIbHUMU SIKOCTSIMHU, OCBITHIM 1 Tpo(eciitHuM piBHEM
BUKOHYBATH BIJIMOBIJIHI TOCa0B1 000B’s13Kku. [Ipu oTprMaHHi 3aM10BIIHUKOM CTaTyCy
«HAIIOHAJIbHUW» BUMOTH JJI KEPIBHUKA 1CTOPUKO-KYJIBTYPHOTO 3aMOBIHUKA JIEIIO
3MIHIOIOTBCS: TaK HUM MOXe OyTH 0c00a, IKa Ma€ BUIILY OCBITY, CTaX poOOTH y cdepi
KyJbTYpU HE MEHILIE TPhOX POKIB, BOJIOJIIE IEPHKABHOIO MOBOIO, MA€ TOCBIJ pOOOTH Ha
KEepIBHUX T10CaJIax B OpraHax Jep>KaBHOI BJIaJif, OpraHax MICIIEBOIO CAMOBPSIyBaHHS,
Ha IIANPHEMCTBAX, B yCTAaHOBAX, OpraHi3alisx ycixX (popM BIACHOCTI HE MEHIIE TPHOX
POKIB Ta 3JaTHAa 3a CBOIMU [IJIOBUMHU 1 MOPAJBbHUMHU SIKOCTSIMH, OCBITHIM 1
npodeciitHuM piBHEM BUKOHYBATH BiAMOBIIHI MOCaaoBi 000B’s13ku [23].

KpiMm BuUMOr 1m0 KaHAMJaTa Ha I0Caay KEpiBHUKA 3allOBIJIHMKAa 3aKOHOM
BCTAHOBJIEHO psAJl 0OMeXeHb. Tak He Mo)ke OyTH MpU3HAUYEHA HA MOCaAy KepiBHUKA
1ICTOPUKO-KYJBTYPHOTO 3allOBiHUKA 0c00a, sKa: 3a pIIICHHSAM CyJy BH3HaHa
HeJle3aTHOI0 abo 11 Jl€e37aTHICT, OOMEXKEHa, Ma€ CyJIMMICTh 3a BUHMHEHHS
KPUMIHAJIBHOTO TIPABOIIOPYIIEHHS, KO TaKa CyAMMICTh HE MoramieHa abo He 3HATa
B YCTaHOBJICHOMY 3aKOHOM TIOpAJKY, a00 Ha SKy MPOTITOM OCTaHHBOTO POKY
HaKJIagajaocs aaMIHICTpAaTUBHE CTATHEHHS 3a BYMHCHHS IPaBONOPYIICHHS,
OB’ SI3aHOTO 3 KOPYIIII€I0; € OJIM3BKOI0 0CO0010 200 YJIeHOM CiM 1 KEpIBHUKIB OpTaHy,
IO BIJAMOBIIHO O CTAaTYTHUX JOKYMEHTIB 3[IHCHIOE YTPaBIIHHS JEp>KaBHUM 4U
KOMYHaJIbHUM 3aKJIaJIOM KYJIbTYPH, a cCaMe IIEHTPAIbHOTO OpraHy BUKOHABYOT BJIaJIH,
oprany Biagu ABToHOMHOI PecryOmiku Kpum, mMiciieBux opraHiB BUKOHaBYO1 B,

OpraHiB MICIIEBOTO CaMOBpsiTyBaHHs [42].
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Ha xepiBHHMKA 1CTOPUKO-KYJIBTYPHOTO 3alOBIJHUKA MOKJIAJAIOTHCS HACTYIHI
GyHKINT: 3M1MCHEHHS KEpIBHUIITBA JISUIBHICTIO aaMIHICTpaIlli 3aroBiIHHUKA,
3MIACHEHHS! KOHTPOJIIO 32 JOJEp>KaHHSM YCTAaHOBJCHOTO Ha TEPUTOPIi 1CTOPHKO-
KyJbTYPHOTO 3aIlOBIIHUKA PEKUMY 30€peKeHHsS 1 BUKOPHUCTAHHS HMOro 00’ €KTiB;
3aTBEPKECHHS TMOJOXKEHHS MPO CTPYKTYPHI MIAPO3IUIH 3allOBIIHUKA; BH3HAUCHHS
GyHKIIIOHANFHUX OOOB’SI3KIB 3aCTYNMHUKIB KEpIBHUKA aMIHICTpallli 3aloBiIHUKA,
KEPIBHUKIB CTPYKTYPHHUX IAPO3AUIB Ta MPAIiBHUKIB, MPU3HAYEHHS Ha IOcaay 1
3BUIBHEHHS 3 TOCaAM KEpIBHUKIB CTPYKTYPHHX MIAPO3AUIB  aAMIHICTparii
3aMoBiIHMKA, MPUAOM Ha POOOTY Ta 3BUIBHEHHS 3 POOOTHU I1HIIUX IMPAIliBHUKIB
3aMoBIIHUKA; BUJIAHHS HAKa31B B MEKax MOBHOBAXEHb, OpraHizallis 1 KOHTPOJIb 3a 1X
BUKOHAHHSIM; PO3MOPSATKCHHSI KOIIITAMU B MEKax 3aTBEPHKEHOTO OPTraHoM, 10 cdepu
YIOPABJIIHHS SKOTO HAJEKHUTh 1CTOPUKO-KYJIBTYPHUHN 3aMOBIIHUK, KOIITOPUCY BUTPAT
Ha yTPUMaHHS aJMIiHICTpallii 3aMoBIJIHMKA Ta MailHOM, MEpeIaHuM aJAMIHICTpaIlil
3aMoBIJHUKA B OINEpAaTHBHE YMPAaBIiHHS; 3a MOTOKCHHSIM 3 OpraHoM, A0 cdepu
YOPABJIIHHS SIKOTO HAJEXHUTh 1CTOPUKO-KYJIBTYPHUU 3arOBIIHUK, Ta MIHKYJIbTYpH,
MIPU3HAYEHHS Ha MOCay 1 3BUIBHEHHS 3 ITOCA/IM 3aCTYITHUKIB KEPIBHUKA a/IMIHICTparlil
3aMoBIIHMKA, TOJOBHOrO 30epiraya (OHAIB 1CTOPUKO-KYJIHTYPHOTO 3aIlOBiHUKA,;
BU3HAYEHHS! CTPYKTYPH 1 IITATHOTO PO3MKCY aaMIHICTpalli 3alOBIIHUKA B MeXax
dboHay omuiaTH mpaul, KU 3aTBEPIHKY€ETbCA OPraHoM, 10 c(epu yIpaBiIiHHS SKOTO
HaJICKUTh 1ICTOPUKO-KYJIbTYpHUHN 3amoBimHUK [41].

OcHoBHe mkepeno  (iHAHCYBaHHS  ICTOPUKO-KYJBTYPHUX  3allOBITHHUKIB
Bu3HavaeTbesi y IlocranoBi KabGinery MinicTpiB YkpaiHu mpo iX CTBOpPEHHS.
Hanpuxnan y I[Tocranosi Big 1 0epesnst 2007 p. Ne 308 «IIpo Jlep>xaBHui 1CTOPUKO-
MeMopianbHUI 3anoBiHUK «babun SAp» 3a3HauvaeThes: «YCTAaHOBUTH, IO BUTPATH 3
yTpUMaHHs 3aroBiIHUKA 31MCHIOIOTECS 32 PaxyHOK KOIITIB, MependadyBaHUX Y
Jep>kaBHOMY OromkeTi MiHICTepCTBY KyJIbTYpH 1 TypU3My Ha 3a3HadeHi miti» [43].

Kpim nporo mxepenamu (opMmyBaHHS MailHa aJMIHICTpallli 3aloBIJHUKA €:
MalHO, TIepelaHe aJMIHICTpaIlii 3amoBIIHMKA B OMNEPAaTUBHE YMPABIIHHSI; BIACHI
HAJXO/UKEHHS, OTPUMaHI B YCTAHOBJIEHOMY 3aKOHOJABCTBOM MOPSKY; OJaroiiHi

MOXKepTBHM, TpPAaHTH; 1HII HE 3a00pOHEHI 3aKOHOAABCTBOM JpKepena. Takox
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aJMIHICTpaIlii 3aloBiIHUKA TEpPealoThCI B ONEpaTUBHE YIIPaBIIHHSA 00’ €KTH, IO
BXOJATh JI0 MOT0 CKJIaay, Ta 1HIIIE MalHO, HEOOX1aHE JJIs 3a0e3MeUeHHs JIsIIBHOCTI
aJIMiHICTpaIli 3aN0B1IHKKA, 110 epedyBae y nepkaBHii a00 KOMYHaJIbHII BIACHOCTI.
Maiino, nepefaHe aJMiHICTpallii 3aII0BIIHMKA B OTIEpaTUBHE yIIPaBIIIHHS, HE M1JIATae
BITUY’KCHHIO 1 HE MOXKE OyTH MPEIMETOM 3aCTaBHU.

PimenHs mpo npunuHEHHs AISTIBHOCTI aJAMIHICTpAIli IMIJITXOM 1i JiKBigarii ado
peopranizaiii (3MUTTA, MPUEIHAHHS, TOAUI, MMEPETBOPEHHS) BIAMOBIAHO J0 3aKOHY
NPUIMAETHCS 3TIAHO 3 PIIICHHSIM OpraHy, 10 chepu YIpaBITiHHS SIKOTO HaJEKHUTh

1CTOPUKO-KYJIbTYpHUN 3anOBIIHUK [41].
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1.3 Cnenudivnicts B’i3ay i mepedyBaHHsa B YKpaiHi iHo3emuiB Ta oci0 0e3
rPOMaJIAHCTBA. Oco0sMBOCTI CKJIaJaHHS aAMIHICTPATHBHUX MaTepiaJiB
JAepP/KaAaBHOI0 MIrpaliifHOI0 CJIy:K0010 YKpaiHu

BigmoBigHo mo crarti 26 Konctutymii Ykpainu iHO3emil Ta ocobu 6e3
IPOMAJITHCTBA, KOPUCTYIOTHCSI TAMU CaMUMHM ITpaBaMu 1 CBOOOJJaMU, & TAKOK HECYTh
Takl cami 00OB'S3KH, SIK 1 TPOMAJASHU YKpaiHU. 3TiJIHO IIOTO MOJOKEHHS OCHOBHOIO
YMOBOIO WOTO peanizalii € — mepeOyBaHHS 1HO3EMIIIB Ta 0ci0 0e3 TpoMaasiHCTBA B
VYkpaiHi Ha 3aKOHHUX TifcTaBax [44].

[lincraBu HagaHHsA J03BOJY Ha B'i31 B YKpaiHy 1HO3EMIIM Ta oco0aMm 0e3
IPOMAJITHCTBA, CTPOKH iX mepeOyBaHHs B YKpaiHi mependadyeHi 3akoHOM YKpaiHu
«IIpo mpaBoBHit cTaTyC 1HO3EMIIIB Ta 0Ci0 Oe3 rpomMaasHCTBay (nam — 3akoH) [45].

CneundiyHocTi HaJaHHS J03BOJIYy Ha B'i37 B YKpaiHy 1HO3eMII0 abo ocobi 0e3
rpOMaJTHCTBA BU3HAYEHI y cTarTi 13 BKazaHoro 3akoHY, BIAMOBIIHO JO SKOTO
3a00pOHEHO B’i3/1 y Hally JIepKaBy, JUIsl BKa3aHO1 KaTeropii ocid, y BUMAIKaX:

B 1HTepecax 3a0e3ledeHHs HaIllOHAIbHOI Oe3leku YKpaiHu abo OXOpOHH
IPOMAJICEKOTO MOPSAKY, 800 00POTHOU 3 OpraHi30BaHOIO 3JI0YHUHHICTIO;

SKIIO 11€ HEOOX1THO ISl OXOPOHU 370POB'sl, 3aXUCTY MPaB 1 3aKOHHUX THTEPECIB
rpoMajisiH YKpaiHu Ta 1HIIUX 0C10, sIK1 TPOKUBAIOTh B Y KpaiHi,

SKIIO MPY KJIOMOTaHHI Mpo B'i31 B YKpaiHy Taka oco0a mojasa npo cede 3aBijioMo
HEIpaBIuBI B1IOMOCTI 200 MiAPOOIeH] TOKYMEHTH;

SKIIO MACTIOPTHUM JTOKYMEHT Takoi ocoOu, Bi3a MiApoOJIeHi, 311ICOBaHI YU HE
BIJINOBIJIAl0OTh YCTAHOBJIECHOMY 3pa3Ky ab0 HajleKaTh IHILIINA 0CO01;

AKIIO0 Taka oco0a Mopyluia y IYHKTI MPOMYCKY Yepe3 JepKaBHUU KOPIIOH
VYkpainu npaBuiia TEpEeTHHAHHS JEP’KaBHOTO KOPJOHY YKpaiHH, MUTHI TpaBuia,
CaHiTapHl HOPMHU YM MpaBwiia ad0 HE BHKOHAlIA 3aKOHHUX BUMOT IOCAJOBHX Ta
CITy’KOOBHX 0C10 OpraHiB OXOPOHH JEP>KaBHOTO KOPJIOHY, MUTHHX Ta 1HIIIUX OPTaHIB,
10 3[IHCHIOIOTh KOHTPOJIb Ha JePKAaBHOMY KOPJIOHI;

AKIIO 1] 4ac MONEepeIHbOro nepeOyBaHHs Ha TEPUTOPIi Y KpaiHu iHO3eMelb a00
ocoba 0e3 rpoMajITHCTBA HE BUKOHAJIM PIIICHHS Cyay a00 OpraHiB Jep>KaBHOI BIa/IH,

YIIOBHOBO)XXEHUX HAKJIaJaTH aJMIHICTpaTUBHI CTSATHEHHS, a00 MaloTh I1HIN He

21



HERMENEUTIC OF LAW AND PHILOSOPHY OF JURISPRUDENCE

BUKOHAHI MaWHOB1 3000B's3aHHS Tiepes JAepkaBoro, (I3MYHUMU a00 IOPUIUYHUMHU
oco0aMu, BKJIIOYAOYM TOB's3aH1 3 MOMEPEIHIM BHIABOPECHHSIM, Y TOMY YMCII MiCIIS
3aKIHYEHHS TEPMiHY 3a00pOHHU MOJAIBIIOTO B3y B YKpaiHy;

AKIIO Taka ocoba 3 MOPYHIEHHSM BCTAHOBJIEHOTO 3aKOHOJIABCTBOM YKpaiHU
MOPSIIKY 3MIMCHWIIA B’i31] HA TUMYAcOBO OKYMOBAaHY TEPHUTOpPit0 YKpaiHum abo 10
paiioHy MpOBEAECHHS AHTHUTEPOPUCTUYHOI Omeparlii 4 BHUi31 3 HUX a00 BUMHUIIA
crpoOy MOTpanuTH Ha 111 TEPUTOPIi 11032 KOHTPOJIBHUMH MMYHKTaMH B 131y -BUI3/Y;

BIJITTOBITHO 10 SIKO1 1HO3EMIIl Ta 0coOM O€3 TPOMaISTHCTBA B'DKIKAIOTh B YKpaiHy
32 HAasBHOCTI BHM3HAUYEHOTO 3aKOHOM 4YM MIDKHAPOJHUM JOTOBOPOM YKpaiHU
NACHOPTHOTO JIOKyMEHTA Ta OJIEP>KaHO1 y BCTAHOBJICHOMY HOPSAAKY Bi3H, SIKILO 1HIIE
He nepea0ayeHo 3aKOHOJABCTBOM UM MIXKHAPOTHUMH IOTOBOpaMHU Y KpaiHH.

Kpim Toro, crarrero 9 3akoHy nepedaueHO OCHOBHY crenudiuHIiCTh B’i31ly B
VYkpainy iHo3eMmils Ta ocoOu 0€3 TpOMaJISTHCTBA, sIKa MOJIsITae caMe y HasBHOCT1 y HUX
MaCIIOPTHOTO JJOKYMEHTY Ta OJICpXKaHHI HUMH Y BCTAHOBIICHOMY MOPSIKY Bi3u [45].

VYkpaiHCbKe 3aKOHOJABCTBO 3a MOPYIICHHS MpaBWil NepeOyBaHHS B YKpaiHi i
TPAH3UTHOTIO MPOi3y Yepe3 il TEPUTOPII0 IHO3ZEMISIMU Ta 0c00aMU O€3 rPOMaISIHCTBA,
nepepbavae  aAMIHICTPAaTUBHY  BIANOBIAQIBHICT 32  JIOMyHIEHI ~ HUMU
MPABOIOPYIICHHS, IO TIOCATAIOTH Ha BCTAHOBJICHHUM MOPSIOK YIIPaBIiHHS.

Tak, nanpuknan crarrero 203 Kogexkcy VYikpaiHu mnpo aaMiHICTpaTHUBHI
npaBonopytmieHHs (nan — KYnAIl), nepenbauena BiAMOBIIATBHICTS 32 MOPYIICHHS
1HO3eMISIMM Ta ocobamu 0Oe3 TpoMmaAsHCTBA MpaBui nepeOyBaHHA B YKpaiHi 1
TPaH3UTHOIO MPOi3Ay yepe3 TepUTopit0 YKpaiHH, 00’€KTOM SIKOTO € TOPYLICHHS
npaBuia nepedyBaHHs B YKpaiHi 1 TPAH3UTHOTO MPOi3Ly uepes ii TEPUTOPito BKA3aHO1
KaTeropii ocio0, SKi came 1 BUCTYIAOTh Cy0’€KTaMU BKa3aHOTO MPaBoNopyIieHHs [46].

Bianosinno no IlocranoBu Kabinery MinictpiB Ykpainu «IIpo 3aTBepmKeHHS
[Tonoxenus npo JepkaBHy Mirpauiiny ciay0y YKpaiHW» BKa3aHWM IEHTPATbHUN
OpraH BHWKOHABYOI BJIaJAM 3M1MCHIOE 3aXOJM IIOJ0 3armoOiraHHs Ta MPOTHIIT
HeJIeTaNbHIM ~ (HE3aKOHHIM)  Mirpaiii, IHIIMM TOPYIICHHSIM  MITPaliifHOTO
3aKOHO/MABCTBA, a BiAmoBimHO 10 cT. 2222 KYnAIl pO3TIIia€  HU3KY

aZMIHICTPAaTUBHUX CIPaB B TOMY YHUCII, SIKI TTOB’s3aH1 3 MOPYIIEHHSIM 3aKOHO/IaBCTBA
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npo nepeOyBaHHS B YKpaiHi 1HO3EeMIIIB Ta 0Ci0 06€3 rpoMasTHCTBA, PO TPAH3UTHUM
Npoi3/ uepe3 TepUTopito YKpaiHu, HEBUKOHAHHSM PIIIEHHS MPO 3a00poHYy B’i31ly B
VYkpainy [46,47].

[Topsimok opopMIIeHHS] MaTepialiB MPO aIMIHICTPATHUBHI MPABOMOPYIICHHS 111010
0ci0, K1 MOPYLIWIN IpaBuiia epedyBaHHs B YKpaiHi Ta TPAaH3UTHOTO MPOi3ay uepe3
il Teputopito, 3aTBepmkeHo Hakazom MBC VYkpainum 28.08.2013 Ne 825 «Ipo
3aTBep/KeHHs IHCTpyKIii 3 odopMieHHS MaTepialdiB Mpo aJMIHICTpaTUBHI
npaBonopyIIeHHs Jlep:kaBHOIO MirpariitHoo ciryk0010 Ykpainm» (qam — [HeTpyKiTis)
Ta Mae CBOi NeBHI ocobnmBocTi [48].

[lepmoro 0COOJUBICTIO MOXHAa BHM3HAUUTH OKpeMy (GOpMy IMPOTOKOIY PO
aJAMIHICTpaTUBHE MPABOMOPYUIEHHS, AKa 3aTBEpAKEHA [HCTpyKIIi€ro 1 1 MpUTaMaHH1
HACTYMHI BJIaCTHUBOCTI:

- MPOTOKOJ PO3pOOJICHO OKpeMo JUIsi YIOBHOBaxkeHUX ocid JlepkaBHOi
MIrpariitHoi ciry>k0u YKpainu;

- 000B’I3KOBICTh 3a3HAUEHHS cepii Ta HOMEpPY MOCBIAYEHHS YIOBHOBAaXEHOI
ocobu JlepxaBHO1 MIrpaliitHOiI ciyx0u Y Kpainu;

- po3iupeHa iHgopMallis Mpo MicIe TPOKUBAHHS MPABOMOpyITHUKA [48].

[IpakTHYHO aHANOTI4HI OCOOJMBOCTI Ma€ 1 3aTBepAKeHa opMa MOCTAaHOBH TIPO
HaKJIaJJaHH$ aIMIHICTPaTUBHOT'O CTATHEHHS 3a CKOEHHS MPABOMOPYIIEHHS y 11€i cepi
[48].

Jpyroro ocoOJUBICTIO € Te, IO BIAMOBIAHO 10 MM.2.2. BKazaHOi I[HCTpykil
MPOTOKOJI PO MpaBoNopyIIeHHs (y pasi Horo opopmMiIeHHs) CKIaIaeThCs HE T3HIIIEe
ABAALSITY YOTHUPHOX TOAUH 3 MOMEHTY BHSBIECHHS OCOOHM, sKa BUYMHWIA
npaBornopyueHHs [48].

HeoOxiaHO 3BEpHYTH TakoXX Yy yBary Ha TaKy OCOOJMBICTb, SIK INpolLexypa
3aMOBHEHHS MPOTOKOJY MPO aIMIHICTPATUBHI NpaBonopyieHHs. Tak, BIATOBIAHO A0
m.2.2. BKa3aHOi [HCTpPyKIIii MPOTOKOJ 3alMOBHIOETHCS 3a JOMOMOIOI0 JIPYKOBAHUX
3ac00i1B, 10 (PAKTUYHO BUKITIOYAE MOXKJIMBICTh HOTO 3alIOBHEHHS Bij pyku[48].

[Ile opHi€er0 OCOONMMBICTIO, € T€ M0 NpPU CKIAJAaHHI MPOTOKOIY PO

MPaBOMOPYIICHHS, Y4YWHEHE 1HO3eMIleM abo 0cobo ©6e3 TpoMajsHCTBA,
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YIOBHOBA)KEHA TOCajoBa ocoba 3A1MCHIOE 3axoau 3 1AeHTudikaiii Ta Bepudikamii
ocobu BianoBigHO 10 [lopsiaky BemeHHs €IUHOTO JIEPKABHOTO JeMorpadiqHOro
peecTpy Ta HamaHHS 3 HBOTO iHGOpMAaIi, B3aEMOii MK YIMOBHOBOKCHUMH
cy0’ekTaMu, a TaKOX 3J1MCHEHHs ifeHTUdikarmii Ta Bepudikallii, 3aTBEpAKEHOTO
noctanoBoro KaGinety MinictpiB Ykpainu Bix 18 sxoBTHS 2017 poky Ne 784, meToro
BEJCHHS $KOrO € iaeHTudikamiss ocodu maia odopmieHHS, BUIadl, OOMIiHY,
NepEeCUIaHHs, BUITyUYEHHS, TOBEPHEHHS JIEpKaBl, BU3HAHHS HEAIMCHUMU Ta 3HUILIEHHS
JOKYMEHTIB, a TaKOX Yy MeXaX, BH3HAYCHUX 3aKOHOJABCTBOM TPO CBOOOIY
nepecyBaHHs Ta BUIBHUIA BUOIP MICIIS MIPOKUBAHHS, BEJIEHHS 00Ky 1H(MOpMaIlii mpo
PEECTpAIIiio MICIIS MTPOKUBAHHS YU Micisl epeOyBaHHs ocoou [48,49].

[{ixaBoro 0cOOMMBICTIO € TOM (DakT, 110 BIAMOBIAHO 10 m.2.7. [HCTpyKIii y pasi
B1JIMOBH OCOOU, CTOCOBHO $IKOi CKJIQJIa€ThCA MPOTOKOJ MPO MPABOMOPYIICHHS, BiJ
MOT0 MIANMMCaHHs YIIOBHOBAaYKEHA I10CaZ0Ba 0c00a poOUTH MPO 1€ BIAMOBIIHY BIIMITKY
y MPOTOKOJI MPO NPaBOMOPYIIEHHA. TakuM UYMHOM BHKIIIOYAETHCS HEOOXIIHICTH
3aCTOCYBaHHS IHCTUTYTY MOHATUX Mija yac dikcalli gaHoro gaxry [48].

TakuMm 4MHOM JISUTBHICTD JlepKaBHOT MITpaliiiHOl CIIyK0M YKpaiHu MOJsrae He
TUTBKH y peatizallis IepKaBHO1 MOMITHKHY Y cepax mirpariii (immirpartiii Ta eMmirparii),
y TOMY YHCJII IPOTUIIT HeJleralibHIM (HE3aKOHHI) Mirpaliii, T[pOMaJsiHCTBA, peECTpariii
¢i3uyHKUX 0C10, OLKEHIIB Ta IHIIMX BU3HAYEHUX 3aKOHOJABCTBOM KaTeropiit
MITPaHTIB, BUSIBJICHHIO MOPYIIIEHb MITPaIlIiHOTO 3aKOHO/IaBCTBA, ajle 1 y MPAaBUILHOMY
nporecyaabHOMY O(hOpMIICHHI 3aX0/IiB pearyBaHHs Ha HUX, MTPH IIbOMY BPaXxOBYIOUH
B 000B’SI3KOBOMY TOPSIJIKY OCOOJIMBOCTI III0JI0 1X CKJIaJaHHs Ta JOTPUMAaHHS TEPMiHIB

1X BUHECEHHSI.
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SECTION 2. BUSINESS LAW

2.1 IlpaBoBe pery/ilOBaHHsI KOHIlecil sIK OJHi€l i3 ¢gopm 3ailicCHeHHS epPKABHO-
NPUBATHOTO MAPTHEPCTBA

B exonomiuHil Ta IOpUAMYHIN JiTEpaTypl KOHIECIHHI BIAHOCHHU TPaJAMIINHO
pPO3IIIAIAIOTECS  SIK  OJWH 13 e(dEeKTHUBHUX 3aco0iB 3allydeHHsS JOJaTKOBHUX
(032010 )KETHUX ) KOIITIB JJI PO3BUTKY 00’ €KTIB MpaBa JAepKaBHOI a00 KOMyHAIbHOT
BJIACHOCT1, MPaBOBUU PEKUM SKUX € HE3MIHHMM YHACHIJOK iX MPU3HAYEHHS A
3arajJbHOTO KOPUCTYBaHHS.

Ha nanumii yac koHuecid MOCIJA€ YUIbHE MICHE y TOCHOJapChKO-TIPABOBOMY
MEXaHI3Ml CyYacCHHMX JepXaB, TMM CaMUM BIJITPAalOYd JOCHUTh BaXKJIUBY pPOJIb Y
PO3BUTKY iX €KOHOMIK.

B cyuacHiii Teopii rocmogapchkoro mpasa Ta 1H(pOpMaIIHHO-I0BIIKOBIH
JiTeparypl iCHye JOeKiIbka BHU3HaueHb KoHIlecli. Tak, 3a Benwkum ropuaundHuM
CJIOBHUKOM, KOHIIeCisi (BIJ JIaT. cONcessio — J03BUI) — 1€ JOTOBIp Ha HaJlaHHS
JIEp>KaBOI0 1HO3eMHIH (hipMi B €KCIUTyaTallil0 Ha IEBHUX YMOBaX MPUPOTHUX PECYPCIB,
MIANPUEMCTB Ta 1HIUX 00’ ekTiB [50, ¢. 790].

Benukuii eKOHOMIYHHI CIOBHUK MPOTIOHYE PO3YMITH KOHILIECIIO SIK:

— mepemadyy TMpaBa KOPUCTYBaHHS JIEPKABHOIO  BJIACHICTIO MPOTSATOM
00yMOBJICHOTO CTPOKY;

— JIOTOBIp MPO Mepeaavy B eKCIUTyaTallilo Ha TIEBHUM CTPOK HAJEKHUX JeprKaBi
a00 MyHINMIAIITeTaM MPUPOJHUX 0aratrcTB, MIANPUEMCTB Ta 1H. TOCHOJAPCHKHUX
00’exTiB [51, c. 140].

CyyacHl  JOCHITHMKM  KOHIECIMHMX  BIJHOCHMH  TaK0X  BUPI3ZHSIIOTHCS
0araTOMaHITHICTIO TIIXOJIB JO BU3HAUEHHS CYTHOCTI KOHIeCii. BTiM He MoO’kHa
o0liiTH yBaror BHUCHOBKHM HaBeneHl y poborax O.P. 3enpninoi, O.M. I'puroposga,
O.A. MenBeneBoi 110,10 3MiICTOBHOTO HABAHTAXKEHHSI TEPMIHY «KOHIIECIS).

Tak, O.P. 3enpaiHa BU3HaUa€e KOHIIECIIO SIK FOPUINYHY KOHCTPYKIIIIO 3a]y4YEHHS

1HBECTHUIIIH /Tt Oy IIBHUIITBA Ta/ab0 ekcruryarailii 00’ €KTiB mpaBa Aep>KaBHOI Ta/abo
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KOMYHaJIbHOI  BJIACHOCTI, 10 3a0e3leuye CHOJIydeHHS 1HTEpeCiB CyO’ €KTIB
roCIroaprOBaHHs 1 Aep>KaBU 3a JOTIOMOT'0I0 BCTAHOBJICHHSI 0OMEKEHb 1 3a0X04EHb [52,
c.5]. IuBecTHLiHUN XapaKTep KOHIIECIH TAaKOX MiJKPECTIOETbCA Y JTOCHIIKCHHSIX
O.M. I'puroposa. Ha iioro 1yMKy, KOHIECIHHUN JOTOBIP € pI3HOBUIOM 1HBECTHUIIIITHOT
YIOAM 3a YYacTIO JAEpXaBH, a, BPAaXOBYIOUM OCOOIUBOCTI CyO’€KTHOTO CKJany,
00’€KTIB, CTPYKTYpH, HaOpaHHS YMHHOCTI, BUPIMICHHS 1HBECTUIIMHUX CIIOPIB, IIe U
Ma€ XapakTep «KBa3iMIKHAPOIHOTO» A0roBopy [53, ¢.15-16].

B cBoro wepry O.A. MenBseneBa 3a3Haudae, MO0 KOHIIECIA II€ 3aCHOBaHE Ha
JIOTOBOpP1 JI€JIETYBaHHs JEpXkKaBOK Ta/ab0 OpraHaMu MiICLIEBOI'O CAMOBPSAYBaHHS
MOBHOBAaXXEHb YIpaBJIiHHSA Ta/abo ekcrutyaramii o0 ’€KTaMHM Jep)KaBHOI Ta
KOMYHaJIbHOI BIIJACHOCTI, [0 € BUJTyYEHUMH 3 BUIBHOTO €KOHOMIYHOT'O 000pOTY Ta/abo
MpaB 3JIMCHEHHS TIEBHMX BHUIB T'OCMOJAPCHKOI JISUIBHOCTI MPUBATHUM CYO’€KTaM
rocrogaproBanss [54, c.12].

JI.M. I'oHuapyk 3a3Hauae, 1110 KOHIECII0 MOXKHA PO3IJISIATH Y TAKUX 3HAUCHHSX:

— K BIIHOCMHM 3 BHKOPHUCTAHHS TMEpEJaHWX Ha BHU3HAYECHUX YMOBax
KOHILIECIOHEPOB1 00’ €KTIB IMy0JII4YHO1 BIACHOCTI;

— SIK BJIQJHUHN MyOJIIYHUMA aKT;

— 0e3nocepeIHbO K 00’ €KTH, 1110 TTePEIAI0THCS;

— SIK JOTOBIp 3 niepeaayl uux o0’exTiB [55, c. 81].

Takum dYMHOM, KOHIIECIIO HAyKOBEIb pPO3yMI€ SK TPABOBIIHOCUHU, SIKi
BUHMKAIOTh MK JIEpKaBOIO B 0CO01 YIIOBHOBAKEHUX HEIO OPraHiB Ta MIANPUEMIISIMH,
1HO3€eMHUMH KOMMAHISIMU Y 1HITUMHU IOPUIUIHIME 0CO0aMU 3 MPUBOJTY Tiepeadl iM
Ha JIOTOBIPHUX 3acajax MPOMHUCIOBUX MIAMPUEMCTB, 3€MEIbHUX JIJISTHOK 3 MPaBOM
BUJI0OYBAaHHS KOPUCHUX KOMAJIWH, OyJIBHUITBA PI3HOMAHITHUX O00’€KTIB 3 METOIO
pPO3BUTKY a00 BIJHOBJICHHS HAIlIOHATHHOI EKOHOMIKM Ta OCBOEHHS MPUPOIHUX
pecypciB [55, c. 81].

Brnepie B cyyacHOMY BITYM3HSHOMY 3aKOHOJABCTBI MPO KOHLIECIT 3raAy€eThes y
cT. 22 3akony Ykpainu «IIpo pexxum iHO3eMHOTO iHBECTYBaHH» [56] mepeadaydanocsk,
10 HaJIaHHS 1HO3EMHUM 1HBECTOpAM IpaB Ha po3pOOKY Ta OCBOEHHS B1THOBIIOBAaHUX

Ta HEBIIHOBJIIOBAHUX MPHUPOIHUX PECYPCIB, MPOBEACHHS TOCIOIAPCHKOI AiSITLHOCTI,
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OB’ S13aHOT 3 BUKOPUCTAHHAM 00’ €KTIB, 1110 IepeOyBalOTh y JIep>KaBHI1M BJIACHOCTI, ajie
HE 3aKpiIUIeH1 3a MAPUEMCTBAMHU, OpraHi3allisIMU Ha IMPaBi MOBHOTO TOCIOAAPCHKOTO
BIIaHHS YM OTIEPATUBHOTO YTPABIIHHSI, 3IHCHIOETHCS HA TMIACTaBI KOHIICCIHHUX
JIOTOBOPIB, SKI YKIAMalOThCAd 3 1HO3eMHUMHU 1HBecTopamu Kabinetom MiHicTpiB
Ykpainu abo YNOBHOBRXEHHM Ha 1€ JEepKaBHUM OpPraHOM BIAMOBITHO O
3aKOHOJABCTBa YKpaiHu. B momanmpiiomMy 3micT i€l ctaTTi Oyii0 3MiHEHO Y 3B’ S3KY 13
HEOOXIJHICTIO TMPUBEJEHHS 3aKOHY Yy BIJAMNOBIIHICTG N0 3akoHy Ykpainu «lIpo
KoHIIecii» [57] HaBeneHEe HACTYIIHE BHU3HAYCHHS: «KOHIIECIS — HAJIaHHA 3 METOIO
3aJI0BOJICHHS] TPOMAJICBKUX MOTPeO YIMOBHOBAXKEHUM OPTraHOM BHKOHABUOI BJIAJIU YU
OpraHOM MICIIEBOT'0O CAMOBPSITyBaHHS Ha M1JICTaB1 KOHIIECIHHOTO JOTOBOPY Ha IJIATHIN
Ta CTPOKOBI OCHOBI IOpUAMYHIN a00 (Pi3uuHIA 0co01 (CyO’€KTy MiANPUEMHULIBKOIL
JISUTBHOCTI) TIpaBa Ha CTBOpPEHHS (OyAIBHUIITBO) Ta (a00) yrpaBiIiHHS (€KCILTyaTalliio)
00’exTa KOHLECIi (CTPOKOBE IUIATHE BOJIOAIHHS), 332 YMOBH B3ATTA CyO €KTOM
M1IMPUEMHHIIBKOL TISTIBHOCTI (KOHIIECIOHEPOM) Ha ceOe 3000B’A3aHb 110 CTBOPEHHIO
(6yniBHUIITBY) Ta (a00) ympaBiaiHHIO (€KCIUTyaTallli) 00’€KToM KOHIIeCii, MaifHOBOi
BIINOBIJATBHOCTI T4 MOMJIMBOTO MIIMPUEMHHUIILKOTO PU3UKY» [S7].

Busnauenns konrecii, sike mictuiochk y 3Y «lIpo xonuecii» [57], Oyno aemio
3miHeHo cT. 406 I'naBu 40 'K Ykpainu [58]. BkazaHi 3MiHM BIIHOCWJIUCH YTOUHEHHS
MPaBOBOTO CTaTycy KoHIecioHepiB. 3okpema, 'K Ykpainu Oyno BCTaHOBIIEHO, IO
KOHIIECISI — 1Ie HaJlaHHS 3 METOI0 3aJJ0BOJICHHS CYyCHUIbHUX MOTPeO YIOBHOBAKEHUM
OpraHoM Jep>KaBHOI BJaJd YU OPraHOM MICLIEBOTO CaMOBpSJIyBaHHS Ha IIiJCTaBi
KOHIICCIHHOTO JOTOBOPY Ha IIATHIM Ta CTPOKOBIM OCHOB1 BITYM3HSHUM a0o
1HO3eMHUM Cy0’€KTaM TOCMOJapioBaHHs (KOHIIECIOHEpaM) IpaBa Ha CTBOPEHHS
(OyniBHUIITBO) Ta/abo ympaBiiHHS (EKCIUTyaTallilo) o0’€KTOM KOHIIECii 3a YMOBH
B3SATTS  KOHIIECIOHEpOM Ha cebe¢  BIANOBIIHMX  3000B’s3aHb, MaiHOBOI
BIIMOBIAILHOCTI 1 MAMPUEMHUIIBKOTO pU3UKY [S8].

TakuM YMHOM, KOHIIECISIM BJIACTMBI Taki XapakTepHi pucu: 1) mnpeaMer
KOHIIECIMHOI JiSTTLHOCTI — JiepKaBHA a00 MyHIIUIIAIbHA (CYCIUIbHA) BIACHICTH 200
BUJIM JISUTBHOCTI, 110 MPEACTABISAIOTh JAEp>KaBHY MOHOMNOJIIO 1 MyONiyHI ciyXO0u;

2) oaMH 13 cy0’€KTIB — ep)kaBa B 0C00i Pi3HUX OpraHiB Bjajau; 3) BIIIKOIYBaHHS i
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3BOPOTHICTh MpeIMeTa KOHIleCli; 4) 0OMeXeHICTh KOHIIeCiHHOTO TepMiny [59, ¢.480-
481].

20 sxoBTHs 2019 poky HaOpaB unHHOCTI HOBHI 3akoH Ykpainu «IIpo koH1ecio»
[60], skum Oyto ckacoBaHo 3akoH Ykpainu «IIpo koHuecii» [57]. HoBuit 3akOH HaBiTh
3MICTOBHO Ta CTPYKTYPHO CYTTEBO MEpPEBaKa€ CTape 3aKOHOAABCTBO 3a LITICHICTIO Ta
JIOTIKO¥O BUKJIQJIEHHS HOPM, iX TIOBHOTHU Ta CIEIliai3airii.

Ha croroaHimHiii JeHb MOHATTS «KOHIECID» MPEACTaBICHO BU3HAYCHHSIMHU B
3akoni Ykpainu «IIpo xormecito» [60] Ta B 'K Ykpainu [58], abcom0THO iIeHTHYHI,
a came: «koHiiecis — popma 3airicuenns 1111, sika monsdrae B HalaHH1 KOHIECI€aBIIEM
KOHIICCIOHEpY IIpaBa Ha CTBOPEHHS Ta/abo OymiBHULITBO (HOBE OYAIBHUIITBO,
PEKOHCTPYKIIi10, pecTaBpalliio, KamiTalbHU PEMOHT Ta TEXHIYHE NMEPEOCHAICHH),
Ta/abo ympaBiiHHSA (KOPUCTYBaHHA, €KCIUTyaTaililo, TEXHIYHE OOCITyroByBaHHS)
00’€KTOM KOHIIECIi, Ta/ab0 HaJaHHS CYCIUIbHO 3HAYYIIMX MOCIYTr B MOPSAKY Ta Ha
YMOBaX, BUBHAYCHUX KOHIIECITHUM JIOTOBOPOM, 1 Iiepedavae nepeaady KOHIECIOHEpY
MepPEeBaKHOI YACTUHU OMEPAIIHOrO PU3UKY, SKUH OXOIUIIOE PU3UK TMOMHUTY Ta/abo
pu3uK npono3uuii» [58, c. 11].

Buxonsun 3 BHIIIEHABEIEHOI0, MOXKEMO BHIIJIUTH OCOOJIMBOCTI KOHIECID, SIK

okpeMmoi popmu I, a came:

1) crieliayibHUM CyO0’€KTHUN CKJIaJ, YYaCHHUKIB BIJHOCHH 3 TIPUBOIY
KOHIIECIT;
2) crieliayibHUM O0’€KT Ta MpeIMET BIIHOCUH KOHIIECii, MaKCHUMAalbHO

JETEPMIHYIOUH HOTO 3 MMOMDXK 1HIITMX €KOHOMIYHUX OJar;

3) XapakTep Ta METy BHUKOPUCTAHHA O0’€KTy KOHIIECIMHUX BIJHOCHH,
aKIIEHTYIOUM Ha Takid HEeOoOXiAHIM yMOBI SIK CyCHUIbHa 3HAYYLIICTh TOCIYT,
pe3yibTaTIB Ta IHIIOTO E€KOHOMIYHOTO €(EeKTy OTPUMYBAHOTO BiJi BUKOPUCTAHHS
00’€KTy KOHIIECI];

4) JeJeryBaHHsl BIMOBIAQIBHOCTI 3a YTpUMaHHS OO €KTY KOHIIECIi Ta
NepeKyIagaHHs Ha KOHIIECIOHEpa TOCMIOIAPCHKUX Ta EKOHOMIYHUX PU3UKIB MOB’ I3aHUX

13 YTpUMaHHSIM Ta HEOOXIAHICTIO yTPUMYBaTH 00’ €KT KOHIIECIT;
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5) xapakTep (piHAaHCOBMX BIJHOCHMH MDK CTOPOHAaMH BIJHOCHH KOHIIECIi 3
IIPUBOTy BUKOPHUCTAHHS €KOHOMIYHOTO €(peKTY BiJ 00’ €KTa KOHIIECH.

YdacHUKaMH KOHLIECIMHUX BIAHOCHH Temep MOXYyTh OyTH HE TIJIbKU
KOHIleCi€laBellb, KOHIECiOHEp Ta MpeTeHJAeHT, SK Mependadano MonepeaHe
3aKOHOAABCTBO. J[0 IIbOT0 KOJIa TeTep TaK0K MOXKYTh BXOJUTH KOPUCTYBayi (Ti, XTO
KOPHUCTYETBCSI 00’ €KTOM KOHIIeCii), KpeauTopu ((hpiHAHCOBI YyCTAaHOBH, MIXHApPOIHI
(dhiHaHCOBI opraHizariii, ki Hajgaau ado MarTh HaMip HajaTH O0oproBe GhiHAHCYBaHHS
Y BUJIAJI TAPAHTIIO KOHIIECIOHEPY MIJIsl BUKOHAHHS HUM 3000B’s13aHb 32 KOHIICCIHHAM
JIOTOBOPOM ), He3aJIeKHI eKcnepTu Ta pagHuku [61, c. 160].

Oxpim 1poro, 3akoHoM Ykpainu «IIpo KoHIecito» Ha ChOTOJIHI NepeadadueHo
PO3UIMPEHUI TMEepeiK MyOJIYHUX MapTHEPIB Ta YTOYHEHUM, SIKI MOXKYTh YKJIaJaTd
JIOTOBOPU KOHIIECIT 1I0JI0 00’ €KTIB Jep>kaBHOI BiacHOCTI. Lle nepskaBH1 opranu, siki
BIINOBITHO 10 3akoHY «[Ipo ympaBmiHHS 00’€KTamMH JepXKaBHOI BIacHOCTI» [62]
3MIMCHIOIOTh YIpPaBIiHHA 00’€KTaMu JepxaBHOi BiacHocTi Kabiner MiHicTpiB
VYkpainu ab0 ynoBHOBaXKEHMM HUM opraH, abo 3a pimeHHsM Kabinetry MiHicTpiB
VYkpainu — HanionanbHa akagemiss HayK YKpaiHU Ta rajly3eBl akajeMli HayK.

Ilono 00’ekTiB Jep:kaBHOI BJIACHOCTI — JepkaBa B 0C001 BIAMOBIIHUX
JEp’KaBHUX OPraHiB, SIK1 3/IACHIOIOTh YIPaBJIIHHSA 00’€KTaMU JEp’KaBHOI BIACHOCTI
[62].

II{oxo 00’ekTiB, 10 HaJexKATH ABTOHOMHIM Pecny0ini Kpum —ABTOHOMHA
Pecny6nika Kpum B oco61 Paau minictpiB ABToHOMHOT PecyOmiku KpuM Ha miacrasi
pimenHst Bepxosnoi Panu ABronomuoi Peciy6miku Kpum [60].

Ilono 00’€cKTIB KOMYHAJIbHOIL BJIACHOCTI: opraHu MICIIEBOTO
CaMOBPSAyBaHHS, TEPUTOpiaidbHa IpoMaga B 0c001 BUKOHABYOTO OpraHy MICLEBOIO
caMOBpsAyBaHHS (HA TIiJICTaBl PINICHHS TMPEACTABHUIILKOTO OpraHy MICIIEBOTO
camoBpsiyBaHHs) [63].

Iloxo maiitHa rocnogapcbkux ToBapucTB, 100 BigcoTkiB akuiil (4acTOK)
SIKUX HaJeKaThb Jep:kaBi, ABTOHOMHIl PecnyOuaini Kpum, Tepuropiajabhiil
rpomaji ado iHIIoOMY rocnoaapcbLKoMy ToBapucTBYy, 100 BiAcOTKIB akuii (4YaCTOK)

SIKOT0 HAJIeKATh Jep:KaBi, 10 TEpeaacTbcsi B KOHIIECIIO pa3oM 3 00’ €KTamu
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Jep>KaBHOI YM KOMYHaJIbHOT BJJACHOCTI — FOCIIOIApChKE TOBAPUCTBO, SIKE € BIACHUKOM
Takoro mMaiiHa abo sikomy HajexaTb 100 BICOTKIB aKIlii (4acTOK), IO MOCBIAYYIOTh
KOPIOPATHBHI TpaBa TOCMOJAAPCHKOTO TOBApHUCTBA HA TaKe MAWHO — 3a PINICHHIM
BIJIMOBIAHUX OpPraHiB JIEp>KaBHOT BIaJ Iy a00 OpraHiB MICIIEBOTO CAMOBPSITyBaHHS, 1110
3MIACHIOIOTh (PYyHKILII 3 YHOpaBIiHHS KOPHOPAaTUBHUMH IpaBaMU IMOAO TaKuX
rOCIIOAaPChKUX TOBAPUCTB.

Bignosimno gm0 m.10 9. 1 cr.l 3akony VYkpainum «IIpo KoHIecioy,
KOHIIeCIOHEPOM BHU3HAETHCSA IOPUAMYHA 0c00a — PE3UICHT YKpaiHH, sika OTpuMaa
00’€KT y KOHIIECIIO Ta BUCTYIIA€ CTOPOHOIO KOHIIECIMTHOTO JOTOBOPY.

Sk BHUIHO 13 caMOro BHM3HAUYCHHs, IOJI0 HAOYTTS CTATyCcy KOHIECIOHEpa
B1IOYBAa€ThCSL MICHSI ompumanHs 00’ €kma y KOHIIECit0, TOOTO TICIs MPOBEACHHS
KOHIIECCIHHOT'0 KOHKYPCY Ta iU CaHHSI KOHIIECIHHOTO JOTOBOPY, @ TOMY J0 TOT0 Yacy
BIH € YYaCHUKOM.

Tak, BigmoBigHO 10 1. 25 4. 1 cr.l 3akony VYkpainu «IIpo koHiecitoy,

YYACHHUKOM BHU3HACTHEC Hpemendenm *

, AKMM 3a pe3yibTaTaMd HpOLEAYpH
nonepeonbo20 6i060py (pekBaiidikallii) B yCTaHOBIEHOMY KOHIIECI€aBIIEM MOPSIIAKY
JIOTYIIEHUH 70 y4acTi B KOHIIECIHHOMY KOHKYPCI, CIIJIaTUB PEECTPAIlIiHNN BHECOK Ta
YKJIaB 3 KOHIIECIE€JABIIEM JIOTOBIp Mpo KOH(IICHIIIHHICTh HaJaHoi iH(opMailii, abo y
pasi npoBeqeHHs KoHleciitHoro koHkypcy B ETC 6e3 npoBeneHHs npexkpamidikamii —
IopuauYHa oco0a (pe3usieHT Ta/abo Hepe3uNIeHT), 00 €THaHHS IOPUAMYHUX OCi0,
MIAIPUEMCTB (PE3UIEHTIB Ta/ab0 HEPE3UACHTIB), 110 BUKOHAIM BUMOTH JUIsl HA0YTTS
CTaTyCy y4acHHUKA.

Tomy, BapTO pO3MEKOBYBATH MOHSTTS KOHILECIOHEPA SIK CTOPOHU YKJIaJEHOTO
KOHIIECITHOTO JOTOBOPY Ta ydYacHWKa KOHIECIHHOTO KOHKYpCy. AJDKe, y4acTh Y
KOHIECITHOMY KOHKYpCl MOXYThb OpaTu sIK Pe3uIeHTH, Tak 1 Hepe3uaeHTH. ToOTo

3akoH Ykpainu «IIpo xoHIiecito» 3a0e3nedye piBHI YMOBU ISl BCIX CyO’€KTIB 11010

iX y4acTi B KOHIIeCiitHOMY KOHKYpci. [IepeMokiieM KOHKYpCYy Moke OyTH SIK Pe3UIECHT,

! nperennenT - ropuduuni ocobu (pesudenmu ma/abo mepesudenmu) abo 06 €OHAHHA MAKUX
OpUOUYHUX 0CiO (pe3udenmis ma/abo Hepe3udeHmis), 5Ki 8 npoyedypi nonepeoHvLo2o 8idbopy
(npexsanigpikayii) nooanu 6 YCMaAHOBIEHOM) KOHYecieoasyem NOpsoOKY 3ds6KY HA YUACMb Y
konyecitinomy koukypci (n.21 u. 1 cm.1 3axony Yrpainu «Ilpo konyeciioy).
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Tak 1 Hepe3uaAeHT. 30Kpema, HE JOMYyCKalThbCAd [0 YYacTi y KOHKYpCl JIUIIe
HiAIpUEMCTBA KpaiHU-arpecopa.

BoaHoyac koHIECIOHEpOM MOXYTh OyTH JIMIIE IOPUAWYHOI  0coou,
3apeecTpoBaHi B YkpaiHi (pe3useHTH YKpainu). Takum 4MHOM, HEPE3UICHTU MiCIIs
MEepPeMOr B KOHIIECIHHOMY KOHKYpCI 3000B’si3aHI CTBOPHUTH IOPUIUYHY OCOOY B
VYkpaini, 3 k010 Oy/e yKJIaaeH!l KOHIECIIHUI JOTOBIp, 10 TapaHTyBaTUME CILIaTy
KOHIIECIOHEpPaMH MOJIaTKIB Ha TEPUTOPIl YKpaiHu.

Ockinbku, 3akoH Ykpainu «IIpo KoHIIecii0» BCTaHOBIIIOE TaKy MPOUeaypY, SK:

1) iHiIifOBaHHS Ta MPUUHSTTS pimeHHs mono 3aivicaiens AI1I1, y Tomy yuci
KOHIIECIi;

2) npolienypy MpOBEACHHS KOHIIECIHHOTO KOHKYPCY;

3) BuOOpY KOHIIeCiOHepa (MIPUBATHOTO MapTHepa). TakuM YMHOM, KOHIIECIOHEepa
MOYHa 00MpaTH 3a:

a) koHkypcoMm [11, ct1.6, 9];

Jlns opranizamii Ta TPOBEACHHS KOHIIECIMHOTO KOHKYPCY KOHIIECi€qaBellb
YTBOPIOE KOHKYPCHY KOMICIIO, IO SIKOi BKJIFOUAIOTHCS MPEACTABHUKH BIJIIMOBITHUX
OpraHiB BJIaJ{, MICIIEBOTO CAMOBPSIYBaHHS, KOHIIECIEAABIL, MPODCIIIKOBUX
opranizaiiii. BiacHe 1 KOHKypCHa KOMICIs 1 OLIIHIOE KOHKYPCHI MPOMO3ULIIi Ta Ha/la€e
BUCHOBKM IIOJO0 BHM3HAYEHHS  HAWKpamux YyMOB  3/iHCHEHHS  KOHIIECI],
3aMpONOHOBAHUX YYACHUKAMU KOHKYPCY.

Jlo ckiagy KOHKYpPCHOI KOMICIT KOHIECIEJABLEM Ha KOHKYPCHHX YMOBax
MOXYTh 3aJyyaTHCh HE3aJIeKHI €KCIIEpTH 3 IMpaBOM Jaopaadoro roijocy. Ormuiara
MOCJIYT TAKUX €KCTEPTIB 3/IIHCHIOETHCS 32 PAXyHOK PEECTPAIIMHOTO BHECKY YUYACHUKIB
KOHKYPCY.

OrosonieHHs mpo NPOBEACHH KOHKYPCY PO3MIILYETHCS Y MyOIIYHOMY JOCTYII1
y BIANOBIAHUX 3aco0ax MacoBoi iH(opmarii 1 Ha BeO-pecypcax. 3a pillIeHHIM
KOHIIECIEAABIISI BiJ] YYaCHHUKIB KOHIIECIMHOTO KOHKYpPCY MOXE BHUMAaratucs
3a0e3nedeHHs] KOHKYPCHOI Mpomno3uilii y ¢opmi rapanTii uyu B iHIIINA Gopmi, po3mip
AKOI HE MOXeE MepeBUllyBaTH 1% OYIKyBaHOTrO OOCSTY KalliTaJbHUX 1HBECTHIIIM

MPOEKTY, IO 3IHCHIOEThCS HAa YMOBax KoOHIleCii. Takuil rapaHTiHUI IJIaTIXK HE

31



HERMENEUTIC OF LAW AND PHILOSOPHY OF JURISPRUDENCE

MOBEPTAETHCS YYACHUKY KOHKYPCY Y BUIAJKaX, epe10adyeHnX 3aKOHOM, HallpUKJIIa],
y pa3i HeMmiAMUCAHHS YYaCHUKOM, SIKUW CTaB MEPEMOKIIEM KOHIIECIMHOIO KOHKYPCY,
KOHIIECIHHOTO JIOTOBODY.

3a pe3ysnbTaTamMu PO3TIIsYy Ta OLIHKHM BC1X KOHKYPCHHUX MPOMO3UIIIA KOHKYpCHA
koMicisg mpotsrom 30 KaleHJapHUX AHIB 3 JHS 3aKiHYEHHS CTPOKY MM IMOJaHHA
KOHKYPCHUX TPOMO3UIIINA TOTY€ BUCHOBOK ITOJI0 MEPEMOXKIIT KOHKYypCy. Pe3ynbraTtu
KOHKYpCY IyOIIKYIOThCS Ha 0(iliiiHOMY Be0-CalTi KOHIIECI€IaBIIs.

0) KOHKYPEHTHHUM JIaJIoTOM — 3aCTOCOBYEThCS Yy BHIIAJKY, SKIIO
KOHIIECI€J]aBellb HE MOXKE€ YITKO BHU3HAUUTU TEXHIYHI, SKICHI XapaKTEePUCTUKH
MPOCKTY, IO 3AIHCHIOETHCS HAa YMOBaX KOHIIECii, a00 SKIIO HEBIJIOMO, SIKI MOXYTh
3aMpONOHYBATH MOTEHIIMHI YYaCHUKU KOHKYpPCY TEXHIYHI1, (piHAHCOBI Ta HOPUAMYHI
PIIICHHS 1 JIJIS1 TPUHHATTS ONTUMAIBHOTO PIllIEHHS HEOOX1HO MPOBECTHU MEPETOBOPH
3 ydacHuKamu (y pasl peaiizailii 1HHOBAI[IMHUX MPOEKTIB, BEITUKUX KOMIUIEKCHUX
1H(pacTpyKTypHUX MpOoeKTiB Towo) [11, cT.18]. BusHaueHHs KOHIIECiOHEpa HUITXOM
MPOBEICHHS  KOHIIECIMHOTO KOHKYpCY a00 KOHKYPEHTHOrO JiajJiory MOXKe
npoBojautucsa B ETC [64].

B) TNpSMUX TIEPETOBOPIB — Yy BHIAJKY YKIaJaHHS KOHIIECHi 3 OpeHIapem
JEPAKABHOTO MalHA.

[Ipu upoMy mepiui ABa cIOCOOM MOXYTh OyTH peani3oBaHl 13 BUKOPUCTAHHAM
€JIEKTPOHHOI TOPrOBOi CHCTEMH, MOPSAOK (YHKIIOHYBAaHHS $KOI BHU3HAYAETHCA
Kabinerom MiHicTpiB YKpainu.

JlepxaBa rapaHTye cTaOUIbHICTh YMOB peaizallii mpoeKTiB, 10 3A1HCHIOITHCS
Ha YMOBaX KOHIIECIi, J0/Iep>KaHHsI MPaB 1 3aKOHHUX 1HTEPECiB KOHIecioHepa. ["apanTii
npaB KOHIECIOHepa BHU3HadeHl y ctarTi 36 3akoHy Ykpainu «Ilpo KoHIiecito».
Konniecionep, ik mpuBaTHUM MapTHEP HAAUICHU TIEBHUMU MPaBaMH, SIK1 3/1€01TBIIIOTO
HOCSATh OpTraHi3aliifHUN XapakTep, a caMe 3/IIMCHIOBATH MiANPUEMHUIIBKY JISTIbHICTh
Ha OCHOBI cTBOpeHHs (OyaiBHMIITBA) Ta (a00) ympaBiiHHS (€KcrulyaTallii) 00’ ekTa
KOHIIECi{; HA KOHTPAaKTHIA OCHOBI 3aJy4aTH JO BUKOHAHHS CIEIIaJIbHUX POOIT Ha

00’€KT1 KOHIIECIT TpeTiXx ociO, BIAMOBIIAIBHICTh 3a SIKUX HECE KOHIlecioHep [65, c.

402].
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Bignosiguo no m. 12 4. 1 ct1.1 3akony Ykpainu «IIpo KoHIieCito», 1a€ HaCTyIHE
BU3HAHHSIM KOPHUCTYBadiB (Cmo)KMBa4i) — OpuaAudHi Ta/abo (i3zudHi ocoOH, sKi
KOPHUCTYIOTECA 00’ €KTOM KOHIIECIi 400 OTPMMYIOTH CYCHLIBLHO 3HAYYINI MOCIYIH?,
10 HAJAIOTHCS BIAMOBIHO 0 KOHIIECIHHOTO JIOTOBODY.

Kpeaurtopu: Bianosigxo 1o m. 13 4. 1 ct.1 3akony Ykpainu «IIpo xoHIecio»,
Oynb-ska (piHaHCOBA yCTaHOBA®, MiXKHApOaHA (piHAHCOBA OpraHi3allis, 10 Hajana abo
Mae HaMip HagaTu OoproBe (piHAHCYBaHHS YW HaJajla TapaHTIIO KOHIIECIOHEPY IS
BUKOHAHHS HUM 3000B’s13aHb 32 KOHIIECIHHIM JIOTOBOPOM.

Jlo MixHapoaHoi ¢iHaHcoBoi opradizamii [11, m. 14 4. 1 cr.1] BiIHOCATH
Mixcnapoonuti  6anx  pexoncmpykyii ma poszeumky (International Bank for
Reconstruction and Development), Misicnapoona ginancosa xopnopayiss (M®K, 1956
p.), bacamocmoponune acenmcmeo 3 ecapanmyesanns ineecmuyii (BAT'l, 1988 p.),
Midcnapoona acoyiayin pozeumxy (MAP), €sponeticokuii bank pexoHcmpykyii ma
pozeumky (€BPP), Eeponeticokuit  insecmuyitinuii  6anx (€BPP), [lieniunuu
ineecmuyivnuu 6aumx (I1IB), Ceimoeuii 6aunx Ta iHIII MIDKHAPOJHI (HIHAHCOBI
oprasizailii, 4JI€HOM JKUX € YKpaiHa.

Boanouac BapTo 3a3HaUMTH, 10 3aKOHOJABCTBO YKpPAaiHU B TOMY YHCHI 3aKOH
VYkpainu «I[Ipo koHIECiO» TIepeadavae yKaaJaHHs JOTOBOPY MK KOHIIECIOHEPOM Ta
KpeauTopoM (Kpenuropamu) abo iX mpeacTaBHHKaMu, a came: 1) Kouueciuinui
00208ip — TOTOBIp MK KOHIIECIOHEPOM Ta KOHIIECIEAABIIEM, IKHMH BU3HAYAE TTOPSIIOK

Ta YMOBH peati3allii IpoeKTy, 110 3A1MCHIOEThCS Ha yMoBax koHIuecii [11, m. 8 4. 1

2 cycninbho 3nauywyi nociyzu - nociyau, CNpAMOGaHi Ha 3abe3neueHHs CyCnilbHux inmepecie ma
nompeb, Wo HA0AIOMbCS HEOOMENCEHOMY KOy KOPUCIYBAauie (Cnodcueayis) ma/abo HadauHs AKUX
3a38u4ail Mae 3a0e3neyy8amucs Op2aHamu 0epIHcABHOI 1a0U, OP2AHAMU MICYE8020 CAMOBPAOYEAHHSL
abo  OepicasHumMu,  KOMYHATbHUMU — NIONPUEMCMEAMU,  YCMAHOBAMU,  OP2aHI3AYIAMU,
2ocnooapcvkumu mosapucmeamu, 50 i Oinvuie 8i0cOmMKI8 akyill (YaCmMoK) AKUX HAeHCamb 0epiHcasi,
Aemonomuiu  Pecnyoniyi Kpum, mepumopianvuiti 2pomadi abo iHWOMY 20Cno0apCbKOMYy
mosapucmsy, 100 siocomxie axyii (vacmox) sxo2o nanedxcamo oepicasi (n.24 u. 1 cm.l 3axony
Yrpainu «Ilpo xonyecitoy).

3 1o (piHaHCOBMX YCTAaHOB HAJIEKATH OAHKU, KPEOUMHI CHIIKU, TOMOApOU, Ni3uH208i KOMNAHII,
008Iipui mosapucmea, cmpaxoei KOMNAHii, yCmaHo8u HaKONUYY8aAIbHO20 NEHCIUHO020 3a0e3nedenHs,
iHgecmuyitini (poHOU [ KOMRAHIT Ma THWI OPUOUYHT 0COOU, BUKTIOUHUM BUOOM OUSLILHOCMI SAKUX €
HaO0aHus Qinancosux nociye, a y 6UNAOKax, npsamo UsHaA4eHux 3aKOHOM, - iHui nociyau (onepayii),
noe’szamni 3 Haoauusm ginancosux nocaye (n. 1 u.1 ecm.1 3axony Yrpainu «Ilpo ¢hinancosi nocuyeu
ma oepaicasne pe2ynio8ants pUHKi6 QiHancosux nocayey).
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cT.1]; 2) 0o206ip npo ¢hinancyeanns, yxnagaetbcs 3 MeToI0 (iHAHCYBaHHSI MTPOCKTY,
10 31MCHIOEThCS HAa YMoBax koHiecii [11, . 4 4. 1 c1.1]; 3) npamuit 0ozosip — 11e
JIOTOBIp, IO BHU3HAYA€ TMOPSIOK Ta YMOBHM 3aMiHHM KOHIIECIOHEpA, a TaKOX MOXeE
nepeadoavyaTy 3000B’s3aHHS CTOPIH JIOTOBOPY, IMOB’sI3aHi 31 3MiHOKO KOHIIECIOHEpa,
BUKOHAHHSI  (piHAHCOBUX  3000B’s3aHH  KOHIIECIOHEpAa TMepell  KPEAUTOPOM
(kpenmuTOopaMu) Ta IHII TIOJOXKEHHS, CHOPSMOBAHI Ha HENOMYLICHHS pO3ipBaHHS
KOHIIeciitHoTO oroBopy [11, m. 13 4. 1 cT.1].

Cepen ymoB, sKi OOOB’SI3KOBO TIOBHHHI OyTH BKJIIOYEHI /10 KOHIIECIHHOTO
JOTOBOPY (TOOTO YMOB, 3a SIKUMH CTOPOHH OOOB’SI3KOBO MalOTh JIOCATTH 3TO1H, abH
TaKWil JIOrOBIp BBaXKaBCS YKJIQJCHUM) 3aKOH HA3MBA€ HACTYIIHI YMOBH: MpPEIMET
KOHLIECIMHOTO JOTOBOPY, BKJIKOYAIOYU BUJA, 00CIT Ta OmuC podOIT Ta/abo CycHiabHO
3HAUYIIUX MOCTYT, K1 311MCHIOIOTHCS/HAAAIOTHCS BIAMOBIAHO JI0 TAKOTO JIOTOBOPY;
mpaBa Ta 000B’SI3KM CTOPIH, [0 BU3HAYAIOTHCS, 30KpEMa, 3 YPaxXyBaHHSIM PO3MOJILITY
pU3UKIB MK CTOPOHAMH; TMOPSAJOK 3a0€3MEUEHHS 3€MEIbHUMU JUISTHKAMHU,
HEOOXITHUMH JUIS peatizallii MPOeKTIB, 10 3M1MCHIOIOTHCS Ha YMOBax KOHIIECIT Ta
MEpEeTiK TaKUX JIISHOK 13 3a3HaYEHHSAM KaJaCTPOBUX HOMEPIB; CTPOK KOHLIECIMHOIO
JOTOBOPY; TMOPSJOK, pO3MIP Ta YMOBH BHECCHHS KOHIICCIMHUX IIJIATEXIB,
BIIMOBIJAIBHICTh CTOPIH 32 HEBUKOHAHHS a00 HEHaJIC)KHE BUKOHAHHS 3000B’s13aHb,
110 BUILUIMBAIOTH 13 KOHIIECIHHOTO JOTOBOPY; MOPSAOK 3A1MCHEHHS KOHIIECIEIABIIEM
KOHTPOJIIO 32 BUKOHAHHSM JIOTOBOPY; MOPSAOK BUPIIICHHS CIOPIB MIX CTOPOHAMHU;
1HII1 ICTOTHI YMOBH, Tiepe10adeH1 3aKOHOM.

KoHrieciiiHuii 10roBip MOKe BKJIIOUATH ¥ 1HIII YMOBH, TOTOXKEHI CTOPOHAMH,
30KpeMa: YMOBH BHUKOPHUCTAHHS BITUM3HSHHMX MarepiajiB IIiJi dYac 31HCHCHHS
KOHILIeCli, YMOBM HaliMy Ta TMpaleBJalITyBaHHS TpOMaAsH YKpaiHU, YMOBH
BUKOPHUCTAHHA TPaB 1HTEJIEKTYyalIbHOI BJIACHOCTI, YMOBH 3/1MCHEHHS (piHAHCYBaHHS
KOHIIECIOHEPOM OyAIBHUITBA 00’€KTIB CyMIXHOI 1H(GPACTpyKTypHu (3aTi3HUYHUX,
aBTOMOOUTbHUX NUISXIB, 1H)XEHEPHUX KOMYHIKAI[l TOIO), Ta 1HINI YMOBH, fKI
CTOPOHH TOTOISITH Mik c0000. Jl0 BUKOHAHHS KOHIIECITHOTO IOTOBOPY KOHIIECIOHEP
Mae MpaBo 3aIyvdaT TPETiX 0ci0 (MAPSIHUKIB, MOCTAYaIbHUKIB Ta HIINX ), 32 A1l AKUX

BIH HECe TMOBHY BiAMNOBIIaJIbHICTb.
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BaxxnmuBUM MOJIOKEHHSIM 3aKOHY, SIKE 3aXUIIIA€ NMPaBa IHBECTOPA, € MOJIOKECHHS
opo Te, M0 YMOBU KOHIECIHHOIO JOTOBOPY € UYMHHUMHU Ha BeCh CTPOK il
KOHIIECIITHOTO TOTOBOPY, Y TOMY YHCII1 SIKILIO MICJS MOTO yKJIaIeHHS 3aKOHOAaBYUMU
aKTaMH BCTaHOBJICHO MpaBuUiIa, K1 MOTIPUIYIOTh CTAHOBHIIE KOHIIECIOHEPA.

KomnreciitHuii 7oroBip Mae yKiIaaTUCh HA BU3HAUYEHUIN TOTOBOPOM CTPOK, SIKUN
Ma€ CTaHOBUTH He MEHIIEe 5 pokiB Ta He Ouibie 50 pokiB. Ciia 3a3HAYUTH, 11O CTPOK
KOHIIECIHHOTO  JIOTOBOPY WIOJI0 OyMIBHUIITBA Ta MOAAJBIIOI  eKCIUTyaTalii
aBTOMOOUIBHUX JIOPIT TOBUHEH CTAaHOBUTHU He MeHIe 10 pokiB.

CTpok KOHIIeCli MOYKE BU3HAUATHUCS 3 ypaxXyBaHHSIM TaKUX YMHHUKIB, IK CTPOK
eKcIuTyaTarii 00’e€KkTa KOHIIECIi Ta CTPOK HOro aMopTu3allii; CTpoK, OOIPYHTOBAHO
HEOOX1HUM KOHIIECIOHEPY JJIsl TOBEPHEHHSI IHBECTUII1H, BKIaJCHUX B 00’ €KT KOHIIECIT
toimo. [Ipu npomMy monoxeHHs 3aKOHY IIOJ0 CTPOKIB KOHIIECIi c(hopMyIsibOBaHI HE
JIOCUTh BJaJ0, OCKUIBKM HE 3pO3yMIJIO, YA MOXKYTh BKa3aHi YMHHUKH 3MIHIOBATH
IPaHUYHI CTPOKM KOHIECIi, BHU3HAueH1 y 3akoHi. O4YeBHIHO, MNPABO3ACTOCOBHA
IIPaKTHKa 3MO’KE J1aTH BIAMOBIIb HA 1€ 3alIUTaHHs, a TOMY Ha II0YaTKaX 3aCTOCYBaHHs
3aKoHy BapTO HOTPUMYBATHCh TPAHUYHUX CTPOKIB KOHIIECIi, BCTAHOBIICHUX Y 3aKOHI.

V¥ nopiBusinH1 2021 p. To cranom Ha 01.01.2020 p., B Ykpaini Ha 3acagax JIII1
OyJio ykiaaeHo 187 moroBopis, 3 IKUX peai3oByBaniocs 52 norosopu (34 — qoroBopu
KOHLIEeCli, 16 — TOroBOpiB Mpo CHUIBHY AISJIBHICTh, 2 — 1HILI JOTOBOpH), 135 moroBopu
HE peani3yeTbes (4 JOroOBOPU — 3aKIHYEHO TepMiH Aii, 17 qoroBopiB — po3ipBano, 113
JIOTOBOPIB — HE BUKOHYEThCSA) [66].

OTxe, KOHIIECIHHUIN JTOTOBIP € TOCTIOAAPCHKUM JIOTOBOPOM, OCKIJIBKU MOETHYE
B coOl JBa PIZHOPIAHUX JOTOBOpU — TyOniyHe (aaMiHICTpaTUBHO-TIPABOBE) Ta
LMBUIbHO-TIPABOBE, B IKOMY MO>KHA BUJIUTUTH HACTYIIHI TPYNH YMOB:

1)  3ailCHEHHsS KOHTPOJIIO 3 OOKY BIJIAHOI CTOPOHHU 3a MisIMH TPUBATHOT
CTOPOHU;

2)  myOJiYHO-TIPaBOBHUH CHOCIO TIPOSIBY CBOOOAM JIOTOBOPY — YMOBH
(GhOpMYIOTBECSI OpraHOM yOJIiYHOT BIIaH, K1 MPUBATHUM MapTHEp abo mpuitmae, abo

BIJIMOBJISIETHCS B1J] YKJIaJaHHS JJOTOBOPY;
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3)  yMOBH, SIKi BKJIFOYAIOTHCS JI0 KOHIECIHHOTO IOTOBOPY 3a MOTO/KECHHIM
CTOPIH.

BapTto 3BepHyTH yBary, Ha TO# (paKkT, 110 MPSIMUI JOTOBIp MOXeE MepeadadaTu
npaBa KpeauTopa y pasi 3aMiHU KOHIIECIOHEpa, 30KpeMa, MOTOJKEHHS TaKo1 3aMiHU,
SKIIO BOHA IHIIIIOETHCS KOHIIECIEIABIeM, Ta HaBIIAKK, ITPAaBO KPEIUTOpA HA BCTYI B
mpaBa Ta OOOB’SI3KM KOHIIECIOHEpPA, YMOBH BIAIIKOAYBAaHb KPEAUTOPY Y BHUMAAKY
JIOCTPOKOBOTO NPUIMHEHHS KOHIIECIHHOTO JIOTOBOPY Ta 1HII  TOJIOKEHHS.
BceranoBienHs Oyab-siIKuX OOMEXEHb, IO CTBOPIOIOTH TMEPEIIKOIU ISl peatizaiii
KpeIUTOpaMU CBOiX MpaB, MOB’SI3aHUX 13 peali3alli€lo MPOeKTy, 110 3AIMCHIOEThCSA Ha
yMOBaX KOHIIECii, 3a00pOHSIETHCSI.

Ha BuMoOry KoHIlecioHepa 4u KpeauTopa JepkKaBa Ma€ MpaBo BIAMOBUTHUCS Bij
IMYHITETY B KOHIIECIHHOMY JIOTOBOpi ud TmpsiMoMy JnoroBopi. Taka BizmMoBa
MOIIMPIOETHCSI HAa BCl CYJIOBI PIMICHHS, PIIIEHHS MIDKHAPOJHUX KOMEPLIIMHUX
apOITpaxiB, PIICHHS Y MPOBAHKEHHSIX 1010 MONEPEIHBOT0 3a0€3MeUEeHHs T030BY, a
TaKO>X HAa BUKOHAHHS PIIIEHb CYJI0BUX 1 apOITpakHUX OpTraHiB.

He3anexni excnmeptu — ocoba, ska BIJINOBIIa€ BCTAHOBJICHUM 3aKOHOM
VYkpainun «IIpo koHIlecito» BHMOraM, BOJIOJIIE€ CICHIAIPHUMU 3HAHHSMH Y TICBHIM
ramy3i Ta MOXE HaJaTH pPO3’sSCHEHHS, PEeKOMEHJallli, KOHCYyNIbTallli, BUCHOBKH 3
MUTaHb, WIO0 MOTPEeOYIOTh TaKUX CHEUIAIbHUX 3HaHb, IMIJI 4Yac MPOBEICHHS
KOHIIECIMHOTO KOHKYPCY 1 3@ JIOTOBOPOM 3 KOHIIECIEABIIEM 3alTy4aeThCsl 10 poOOTH
KOHKYPCHO1 KOMicli 3 mpaBoM gopagdoro rojocy [11, m. 15 4. 1 cT.1].

He3anexxHi ekcrepTd MOXKYyTh 3alydaTHCs KOHIIECIENaBIleM 10 poOOTH
KOHKYpPCHOT KOMICIi Ha TMiJCTaBl JOTOBOPY 3 TIPaBOM JOPaa4doro TroJiocy.
Konrneciegasens 311icHIOE 1001p HE3aIEKHUX EKCIIEPTIB HA KOHKYPCHHUX 3acajiax.

[Topsimok KOHKYpPCHOTO BiOOpPY HE3AIECKHUX EKCIEPTIB BCTAHOBIIOETHCS
OpTraHoM 3 JIep>KaBHO-TIPUBATHOTO MapTHEPCTBA HA KOHKYPCHHUX 3acajiaX BiJMOBIIHO
710 YUHHOT'O 3aKOHOJABCTBa [67], IKUW BHU3HAYA€E MEXaHI3M 3aJIyUCHHs JepKaBHUM
napTHepoM (KOHIIECIEAaBIEM) HE3aJeKHUX EKCIEepTIB Jisi HaJaHHS TOCIyT, SKi

MOJISITalOTh Y HaJlaHHI pO3’SICHEHb, PEKOMEHJAIlil, KOHCYJbTAIlli Ta BUCHOBKIB 3
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NUTaHb, 1O NOTPeOYyIOTh CHElialbHUX 3HAHb, MiJ 4Yac MPOBEICHHS KOHKYPCY 3
BU3HAYEHHSI PUBATHOIO MapTHEPA (KOHILIECIMHOTO KOHKYPCY).

Hezanexxuumu ekcriepTaMu He MOXKYTh OyTH:

1) rpomansau AepkaBu, BU3HaHOI BepxoBHow Panoro Ykpainu nepxkaBoro-
arpecopoM, abo ocoOu, ski mnepeOyBalOTh y TPYAOBUX UM I1HIIMX JIOTOBIPHHUX
BIJIHOCHHAX 3 TAKUMH IPOMAJITHAMH,

2) 3aCHOBHUKH, YUYACHUKH IOPUIUYHHUX OCIO, K1 MOAAIM 3a8BKy Ha y4acThb y
KOHIIECIHHOMY KOHKYpCi a0o0 3aiydeHi sSK pagHuKd, abo ocoOu, MOB’s3aHI 3 HUMHU
BIJIHOCMHAMHU KOHTPOJIO, a TAKOX 0COOH, SIKi MepeOyBarOTh Y TPYAOBHX UM 1HIIUX
JIOTOBIPHUX BIIHOCHHAX 3 TAKUMH IOPUIUYHUMU OCOOAMHU.

Onata MOCIyTr HE3aJeXHOro €KCIepTa 3A1MCHIOEThCA 3a PaXyHOK KOIITIB
peecTpaiiitHoro BHecky [11, 4. 5 ct. 13].

AOCOJNIIOTHOIO  HOBEJOK €  3alpOBAaJUKEHHS  KOHIIECIMHUX  PAJHHUKIB.
KonrnecienaBenp A BAKOHAHHS MiATOTOBKH MPOEKTY, IO 3A1MCHIOETHCS HA YMOBax
KOHIIECIi MOXYTh 3aly4aTH PaJHUKIB — (i3uyHa Ta/abo ropuaudHa ocola, sika 3a
JOTOBOPOM Oepe Ha ceOe 3000B’s13aHHSI 1100 HAJJaHHs MOCIYT Yy MPOLec] TIATOTOBKU
MIPOCKTY, IO 3A1HCHIOETHCS Ha yMOBax KoHmecii [11, m. 23 4. 1 ct.1].

3anyueHHsI pagHUKa € 000B’SI3KOBHUM, SKIIO BapTICTh MaifHa, 10 € 00 €KTOM
KOHILIecli a0o BapTiCTb HOBOCTBOPEHOro (HOBO30yJOBaHOro) 0O0’€KTa KOHIECIi
niepeBuInye 250 MUJIBIOHIB TPUBEHb.

Pagauky 3amy4aroThCsi Ha KOHKYPCHUX 3acajax y MOPSIKY, BCTAHOBICHOMY
Kabinetom MinictpiB VYkpainu. KoHkypcHHMiI BinOip pajHHUKIB 3IIHCHIOETHCS 3
JOTPUMAHHSIM  NPUHIUNIB.  KOHKYPEHTHOCTI;  PIBHOINPABHOCTI;  3arajbHOl
JIOCTYMHOCTI; TJIACHOCTI; IPO30POCTI; HE3AJIEHKHOCTI.

J1o OCHOBHUX 3aBJlaHb PAJIHUKIB MOXYTh HaJICKATH:

1) 36ip iHdopmalii Ta aHadi3 EKOHOMIYHUX, TEXHIYHUX 1 (PIHAHCOBUX
MMOKa3HMKIB 00’ €KTa KOHIIECII;

2) miAroTOBKA MPOMO3UIIT PO 3MIMCHEHHS JeP>KaBHO-TIPUBATHOTO MMAPTHEPCTBA
y (hopmi KOHIIECIT, BKIIOYAIOUM KOHIIENTYaJbHY 3alUCKy Ta/ab0 TEXHIKO-€KOHOMIYHE

OOIPYHTYBaHHSI IPOEKTY, 1110 3A1MCHIOEThCA HA YMOBAX KOHIIECIT;
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3) migroroBka (iHAHCOBOI MOJENI MPOEKTY, IO 3IIMCHIOETHCS Ha YMOBax
KOHIIECIT;

4) cuctemaTH3allis JOKYMEHTIB Ta MiATOTOBKA BIPTyalbHOI KIMHATU JaHUX;

5) mpoBeaeHHs abo 3a0e3leueHHs] TPOBEJCHHS aHallidy, y TOMY YHCII
IOPUANYHOTO, (DIHAHCOBOTO, MTOIATKOBOTO, ONEPALIIfHOTO/TEXHIYHOTO;

6) HamaHHA TOCTYr 3 (DIHAHCOBOTO ayJauTy, HE3aJeKHOI OIIHKH 00’ €KTa
KOHIIECIi, €KOJIOTIYHOTO ayauTy a0o opradizaiis HaJaHHS BIAMNOBIIHUX IOCTYT
TpETIMU 0cobamu;

7) BU3HAUCHHS 1HBECTHUIIIMHOI MPHUBAOIUBOCTI 00’ €KTa KOHIECIT Ta MOXKIIMBHUX
NUIAX1B 11 M1ABUIIEHHS;

8) 3[1ACHEHHS 3aX0/1B 11010 TOIIYKY MOTEHLIMHUX 1HBECTOPIB;

9) miaroToBKa MPOEKTY KOHKYPCHOI IOKyMEHTAIIIi;

10) BUKOHAHHS I1HIIWMX 3aBJaHb, OB’ SI3aHUX 13 MIATOTOBKOIO MPOEKTY, IO
3MIMCHIOETHCS. HA YMOBAaX KOHIIECIi, OpraHi3ali€l0 Ta MPOBEJAEHHSIM KOHIIECIMHOTO
KOHKYPCY.

He MoxxyTh OyTH pagHUKaMH OCOOU:

1) Ha nmaty mojaHHs 3agBKU BU3HAHI OAHKPYTOM ab0 MIONO SIKUX MOPYIIEHO
MPOBA/IKEHHA Yy CIIPaBl PO OAHKPYTCTBO;

2) nepeOyBarOTh y CTali JikBigaLii abo peopraHizaiiii,

3) KOHTPOIOIOTHCS OJIUH OJTHUM, TIEpeOyBaOTh M1/ CIIIJILHUM KOHTPOJIEM abo €
OB’ 13aHUMH 0co0amu (y pa3i MOJaHHS 3asBKU OKPEMO KOKHUM MPETEHICHTOM);

4) ne Hajany noBHOI 1H(OpMaIIii Tpo ocib, K1 3AIMCHIOITH Oe3mocepeHiil a0o
OMOCEPEAKOBAHUN KOHTPOJIb HaJl HUMH, BKIIOYAIOYM KIHIIEBUX OeHedimiapHux
BJIACHUKIB (KOHTPOJIEPIB);

5) € opunuuauMU ocobamu, BiacHukamu 10% 1 GibIme akiiid (4acTok) Ta/abo
KIHIIEBUM OeHe]iliapHUM BIACHUKOM (KOHTPOJIEPOM) SIKHUX € PE3UACHT JEpKaBH,
BU3HaHO1 BepxoBHOW Panoro Ykpainu nep:kaBoro-arpecopoM, 4u Jiep:KaBa, BU3HAHA
BepxoBHor Panorw Ykpainu ep:xaBor-arpecopom;

6) € ocobamu, 3apeecTpoBaHUMU B 0(PIIOpHiM 30H1, 800 0ocobamu, axIii (YaCTKH)

AKUX y CyKymHOCTI Oibl ik Ha 50% HanexaTh npsMo ado OmocepeIKOBaHO TaKUM
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ocobaMm (mepemk TakuxX 30H Bu3Hadae KaOiner MiHicTpiB VYkpaiHu), uu
3apeecTpOBAHUMU B KpaiHaX, BKIIOYEHUX ['pyroro 3 po3poOku (piHAaHCOBUX 3aXO1B
OpOoTUAll BIAMHMBAHHIO KOIITIB Ta ¢iHaHcyBaHHIO TepopusMmy (FATF) no mepemiky
KpaiH, 110 HEe CHIBOPAIIOITh y cdepl MPOTHAIl BIIMUBAHHIO JOXOIIB, OJCPKaHUX
3JIOYMHHHM IIIITXOM;

7) € ocobamu, sIKI MPSMO UM OMOCEPENKOBAHO MEpeOyBaIOTh i KOHTPOJIEM
0ci0, KiHIIeBUM OceHediliapHuM BJIACHUKOM (KOHTPOJIEPOM) SIKMX € 0COOH, BU3HAUCHI
I[I€I0 YaCTUHOIO, 200 € OB’ I3aHUMH 0C00aMHU TaKHUX 0Ci0;

8) € ropuauYHUMU oco0aMHM UM TOB’S3aHUMHU 3 HUMHU 0cobamu,
3apeecTpOBaHUMU Yy JepkaBi, BU3HaHii BepxoBHoio Pamoro Ykpainu nepkaBoro-
arpecopoMm, a0 WIOJI0 SKUX 3aCTOCOBAHO CaHKIIi BIAMOBIIHO 1O 3aKOHOJABCTBA
VYkpainu abo MI>KHApOJHOTO MPaBa;

9) € nep>xaBHUMH MiANPUEMCTBAMHU, YCTAHOBAMH, OpraHi3allisiMy, BIACHUKOM
AKUX € JepkaBa YKpaiHa, YW KOMYHAJIbHUMH TiANPUEMCTBAMH, yCTaHOBAMH,
OpraHi3allisiMu.

Pannuku, 3amydeHi JUisl MiATOTOBKH MPOEKTY, HIO 3MIMCHIOETHCS HAa yMOBax
KOHIIECIi, He MOKYTb OyTH KOHIIECIOHEPaAMHU.

Onnata moOCIyr paJHUKIB MOXE 3AIMCHIOBAaTHCS 3a pPaxyHOK KOIITIB
JEp>KaBHOTO Ta/ab0 MICIEBOro OOKETIB, KOWITIB JAEPKABHOIO, KOMYHAJIBHOIO
MIANPUEMCTBA, YCTAHOBH, OpTaHi3allli, rocnojapchbkoro toBapuctBa, 100% akiiii
(4acTok) sSIKOro HajexaTh jaepxani, ABTOoHOMHIN PecryOmimi Kpum, TeputopianbHii
rpoMaai abo IHIIOMY rocmojapchbkoMy ToBapuctBy, 100% akmiii (4acTok) SIKOTO
HaJie)KaThb JeprkaBi, HamonanbHol akaiemii Hayk YKpaiHu, HalllOHAJIbHUX Tally3eBUX
aKaJieMiil HayK, KOLITIB MI)KHapOJHUX (PIHAHCOBUX OpraHizauiil abo 1HIIKX JKepe,
HEe 3a00pOHEHUX 3aKOHOIABCTBOM.

OmnaTta mociIyr pagHUKIB 31ACHIOETHCS NMUISIXOM BHUIUIATH PAIHUKY YaCTHUHU
BUHAropoau y (pikcoBaHOMY po3Mipi, nependauyeHoMy JOTOBOPOM MPO HaJaHHS
MOCJIYT PaJHUKA, 32 YMOBH IMOBHOTO BUKOHAHHS PAJHUKOM YMOB TaKOTO JJOTOBOPY, Ta
3MIHHOI YaCTHHU BUHATOPOJIH, 1[0 BUJIYYAETHCS 32 YMOBH YKIJIQJICHHS KOHIIECIHHOTO

JOTOBOPY, — y PO3Mipi, BCTAHOBJIIEHOMY Y BIJICOTKOBOMY BIJHOIIEHHI J0 0OCSTY
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1HBECTHIIIH KOHIIeCIOHepa a0o IJIaTeXiB KOHIIECIOHEPA, 1110 BU3HAYAETHCS B JOTOBOP1
PO HAJaHHS MOCIYT pagHUKA.

Oco0wu, 3amyyeHi K paJHUKHA, HE MOXKYTb 3aTy4daTHCS K HE3AJIEKH1 EKCIIEPTH
70 poOOTH KOHKYPCHOI KOMICIi y paMKax OJHOTO ¥ TOTO CaMOro MpOEKTy, IO
3MIIACHIOETHCS Ha YMOBax KoHIlecii. OcoOu, 3airydeHi 10 poOOTH KOHKYpPCHOI KOMIcCii
SK HE3aJIEXKH1 €KCIIEPTH, HE MOXKYTh 3JIy4aTUCA SIK PAJHUKH Y paMKax OJTHOTO i TOTO
CaMOT0 MPOEKTY, 110 3/IIHCHIOETHCS HA YMOBaX KOHIIECI].

OTxe, paJiHUK caM 1o co01 Bike BUKOHY€E (DYHKIIIT yIIpaBIIiHIA 00’ €KTY KOHIIECI],
OCKIJIbKM Ha HbOTO TTOKJIAAA€ThCs (PaKTUUHUN 000B’ 30K MAKCUMI3yBaTh EKOHOMIYHY
BHUTOJly Bij peaiizaliii BIIHOCHH KOHIIECIi CTOCOBHO KOHKPETHOTO 00’€KTYy, B TOMY
YUCII HUISXOM YIPaBIiHHSA IUM 00 €KTOM B HAIPSMKY IM1JIBUILIEHHS MOr0 pUHKOBOI
MIPUBAOJIMBOCTI.

Takuili mAXiT Jep>KaBU CBIAYUTH IMPO PO3YMIHHS BAKIMBOCTI 3aIy4EHHS
(haxiBig 13 HEOOX1THUM PIBHEM 3HAHb JIJIs MIATOTOBKU HE JIMIIE JOKYMEHTaIllli, aje i
AKICHUX XapaKTEpUCTHUK caMOro 00’€KTy KOHIIeCii A TOro, 100 mepegada Woro B
KOHILIECII0 MaJjia 33J0BOJIBHATH OYiIKYBaHI Bijl HEl (PIHAHCOBI HAIAXOKEHHS, a TAKOX
MEPENIKOKATH KOpyHIiiiHuM cxemaMm. HacmpaBai peamizaris (QyHKID pagHUKa
MIHIMI3y€ MOXKJIUBICTh JOMOBUTUCS MI)K CTOPOHAMHU JOTOBOPY KOHIIECi Ta
YHEMOXJIMBUTH BUKOPUCTAHHS JEPKABHOTO Ta/ab0 KOMyHAJILHOTO MaifHa BUKIIOUHO
B IHTEpecax cy0’ €KTy rocnoiaproBaHHs (KoHIIecloHepa) O6e3 3a0e3MeueHHs HaJIeKHOTO
piBHS (PiHAHCOBOI Ta €KOHOMIYHOI €(EKTUBHOCTI JisA KOHIecienaBIil. ToO0TO MU
MOXEMO TOBOPUTH W0 JeTaili3ailisl MpoleAypyd BHU3HAYEHHS KOHIECIOHEpa
CIpsiMOBaHa Ha 3amoOiraHHs KOPYMIIHHUM pU3UKaM, 10 € OJHUM 13 HANHOUIBII
3HAUYIIMX PU3UKIB Y TaKiil KaTeropii BIIHOCHH Yyepe3 XMOHE 1 CBaBIbHE TPAKTYBAHHS
ocobamu mpusatHoro mpasa J[IIII B skocTi MOXKIMBOCTI 30aradeHHsS 3a PaxyHOK
nep>kaBu Ta/abo rpoMajin.

Boanouac, KoHIIeCist MOKE 3aCTOCOBYBATHUCS JUIsl 3[1MCHEHHS MTPOEKTIB y Oy/Ib-
aKuX cepax TOoCmomapchKoi ISTIBHOCTI, KpiM O00’€KTIB, WIOMO SIKUX 3aKOHOM

BCTAaHOBJICHO OOMEKEHHS YM 3a00pOHa 11010 MepeIadl iX y KOHIECITO.
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To6T0 mepegaBaHHs 00’ €KTIB AEPKaBHOT BJACHOCTI (BJACHOCTI TEPUTOPIAIBHOL
IPOMaJIN) — IOPIT, a€POIOPTIB, BOK3aJIIB, MOPTIB TOIIO — Y TUMYACOBE KOPHUCTYBAHHS
IpUBaTHUM TianpuemMcTBaM. HeoOx11HOI0 YMOBOIO /17151 TaKOi Mepeadi € 000B’ I3KOBE
1HBECTYBaHHS MPUBATHUMH 1HBECTOPAMHU B TaKi 00’ €KTH.

Tak, y m. 16 4. 1 c1. 1 3akony Ykpainu «IIpo KoHIIeCito» 3a3HaueHO, 0 00’ €KT
KOHIlecii — 1me 00’eKkTW TmpaBa JepKaBHOI BIACHOCTI, BIACHOCTI ABTOHOMHOI
PecniyOniku KpuM uM KOMyHanbHOI BJIACHOCTI, @ TaKOX MalHO TOCMOJAPCHKUX
ToBapuctB, 100% akiiif (4acTOK) AKX HallexaTh JepkaBi, ABTOHOMHIN Pecmy6uirii
Kpum, tepurtopiasibHiii rpomMajai abo 1HIIOMY TOCHOAapCchKoMy ToBapucTBy, 100%
akUid (4acTOK) SIKOrO HaJeXaThb JIEp)KaBl, 10 HAJAaOThCS KOHIIECIOHEPY 3 METOIO
BUKOHAHHS YMOB KOHIIECITHOTO IOTOBOPY, a TAKOX 00’ €KTH, III0 CTBOPIOIOTHCS Ta/a0b0
OyIyIOTbCsl KOHLIECIOHEPOM Y IPOLEC] BAKOHAHHS KOHLECIHHOTO IOTOBOPY.

[IpuBaTHUM Oco0amM MOXYTh Nepeiath OO0 €KTH, M0 CTBOPIOIOTHCS Ta/ado
OyIyIOThCSl KOHIIECIOHEPOM Yy MPOIECl BUKOHAHHSI KOHIIECIMHOTO A0ToBOpY. OO0’ €KT
KOHIIECIi MOXe CKJIafaTUCs 3 MallHa JEKUIbKOX OalaHCOyTpUMYBayiB.

O0’ekTOM KOHIIECIT HE MOXKE OYTH:

1) nep>kaBHEe MaitHO, MaitHO AP Kpum, koMyHalnbHE MaiHO, IIOJ0 SIKOTO
VKJIAJEHO JOTOBIP OpPEHIH, 10 MNPUIIMHEHHS [ii Takoro AoroBopy (KpiM psny
BHUIIAJIKIB);

2) Jiep>KaBHE MaWHO, 1110 BAUKOPUCTOBYETHLCS Y BUTOTOBJICHHI Ta PEMOHTI BCIiX
BUJIIB 30poi 1151 30poiiHux Cun YKpaiHy, 1HIIMX 3aKOHHUX BIMCBKOBHUX (DOpPMYBaHb,
Cny>x0u 6e3reku YKpaiHu.

Omxe, y 1miIoMy Yy pe3ylbTaTi JOCHIPKCHHS BCTAaHOBJICHO, IO KOHIIECIS
pO3TIsAacThCs 6araThMa aBTOPaMU SIK CKJIaHE 0araTOBUMIpHE IOHSTTS, BUCTYAIOUYH
OJIHOYACHO 1 CUCTEMOIO B3a€EMOBITHOCHH Cy0’€KTIB JIep>KaBHO-BJIAJIHUX BITHOCHH Ta
MPUBATHOTO CEKTOPY; 1 SIK BIAIHUN MyOIIYHUN aKT; 1 0€3MocepeIHbo K 00’ €KTH, 110
MepesialoThCsl B KOHIIECIIO; 1 SIK JIOTOBIp 3 Tmepenaydl 00’€KTIB JEp>KaBHOI 4H
KOMYHaJIBHOI BIIACHOCTI, @ TAKOX SIK CHEIllaTbHUN PEKUM TOCTIOaPIOBAHHS.

Onnak, Hopmu [I'K VYkpaiHu CTOCOBHO KOHIIECII HOCATh BHUKIIOYHO

iH(QOpMATUBHUN XapaKTep 3 TOUKH 30py BU3HAUEHHS MOHSTTS «KOHIIECISH Ta HABITh
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HE MICTATh BIJICHJIBHOI HOPMH JO YWHHOTO KOHIIECIHHOTO 3aKOHOIABCTBA, IO
mo30aBJisiE  MOXJIMBOCTI  PO3TJIAAaTH  KOHIIECII0 K CICHIaIbHUN  PEXKUM
rOCIIO/IapIOBAHHS.

3 HaOpanHsM ynHHOCTI 3akoHy Ykpainu «IIpo xonuecito» Big 20.10.2019 poky,
SIKUH JTO3BOJISIE 3 OJTHOTO OOKY CTBOPIOIOTHCS YMOBH ISl 3pOCTaHHS 00CSTY IHBECTHITII
(y TOMy 4mCIi 32 paXyHOK 1HO3€MHOTO KaliTany) 3 METOI0 MOJIEpHi3allii Ta CTBOPEHHS
cy4acHoi iHPACTPYKTYpH Ta HAJAHHS AKICHUX CYCHIJIbHO 3HAYUMHUX MOCIYT Y KpaiHi,
a 3 1HmOro OOKy 3a0e3MeuyroThCs HAJEKHI YMOBH JJIi OTPUMAHHS 1HBECTOPOM

NpUOYTKY BiJl y4acTi y Jep>KaBHO-TIPUBATHOMY MMapTHEPCTRI.
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2.2 InBeCcTHIIHHMIA NMPOEKT 3i 3HAYHMMM iHBeCcTHIisIMH Yy c(epi HayKkoBoOI Ta
HAYKOBO-TeXHIYHOI AislIbHOCTI

PeanpbHU# 1UISIX MOCTYyHajdbHOTO PO3BUTKY YKpaiHu — iHHOBamii. HaykoBo-
TEeXHIYHUN TPOrpec, BU3HAHUN Yy BCbOMY CBITI SIK HaWBaXJIUBIIUK (aKTOp
€KOHOMIYHOTO PO3BUTKY, BCE YaCTIIIE MOB’SI3YETHCA 3 TMOHATTIM «IHHOBAIIWHUN
mporec». lle emuHMii y CcBOoeMy pojai Tpolec, MO MOEIHYE HAyKy, TEXHIKY 1
MiITPUEMHHUIITBO. BiH moyisirae B OTpMaHHI HOBOBBEJICHHS 1 TPUBAE BiJl 3apOKCHHS
imei 1o 11 komepmiiiHol peanmizaiii. HuHINIHIA TEeXHOJOTIYHUN CTaH EKOHOMIKH
VYkpainu He MOKe PO3paxoOBYBaTH Ha MAcCIITAOHUN BUXiJ CBO€1 MPOYKIIil HAa CBITOBI
PUHKH, SIKIIIO BPaxOBYBaTH, 1[0 PO3BUHEH1 KPaiHU HE MOCMIIIAI0Th CTBOPIOBATH HOBHUX
KOHKYpEHTIB [68, c. 11].

AJle cucteMa JAEp>KaBHOTO PETyJIIOBaHHS EKOHOMIKM TOBUHHA BIJMOBIIATH
noTpedaM HaIlOHATBHUX 1HTEPECIB, CYYaCHUM TEHCHIIISIM PO3BUTKY HAI[lOHAJIBHOTO
rocrofapcTBa, CIHUpPATUCA Ha HAyKOBO 0OrpyHToBaHy CTparerito I1HHOBALIMHOIO
PO3BUTKY Ta MeXaHi3M i peamizaiii. B Ykpaini mexanizmu ¢hopMyBaHHS 1 B3a€MOIii
IHHOBAIIIHOT IHPPACTPYKTYpU HE MAIOTh YITKO BU3HAYCHOI MapagurMu 1HHOBAIIIHO
OpPIEHTOBAHOT CUCTEMU HAI[IOHAJIBHOTO rocrnogapcTBa. ToMy BaxJIMBOIO MPOOJIEMOIO,
SAKYy CIIJ BUPIIIUTH SIKHAWIIBUJIIIE, € PO3YMIHHS CYCHIJIBCTBOM, IO OpeaHi3ayiuiHi
cmpykmypu (013HeC-LIEHTPU, TEXHOMAPKHU, TEXHOIMOIICH, BEeHUYPH1 (DOHIU TOIIO), SKi
MOXYTb iHiYito8amu iIHHOBAYIIHUL PO36UMOK,, TIOKH 1110 CJIa0K1 Ta HE CIIPOMO>KHI HECTH
MTOBHY BIIMOBIAAIBHICTh 32 HAYKOBO-TEXHOJIOTIYHUM Ta IHHOBAIIMHUI TTPOIICCH.

OTXe, BaXJIHUBOIO CKIAO0B0I0 I[HHOBAYIUHO2O pO36umMKy TIOBUHHA CTaTH
Jep>KaBHA CUCTEMa HAYKOBO-NPAKMUYHUX OCHO8 BU3HAYCHHS 1 MIATPUMKH peaizamii
MPIOPUTETIB BiJl (yHIAMEHTAILHUX PO3POOOK 10 YYacTi Y BUPOOHUIITBI HAYKOEMHOT
npoayKIli. 3 orsAy Ha Te, 10 TOJOBHUMHM 3aBIaHHsAMU CTparterii i1HHOBaIiHOTO
PO3BUTKY YKpaiHu € 3a0e3reueHHs 30a1aHCOBaHOl B3a€MO/Iii HAYKOBOTO, TEXHIYHOTO,
BUPOOHUYOTO Ta HIONPUEMHUYLKO2O HNOMeHYianie, po3poOKa 1 BIPOBAIKECHHS
MeXaH13My aKTHBI3allli IHHOBAIIMHUX MPOIIECiB, MONTUPEHHS IHHOBAIIIH B yCiX cepax
HaIllOHAJIBHOI eKOHOMIKW. HarlioHanpHa cTparteris Opi€eHTOBaHAa Ha (opMyBaHHS

1HHOBAIIIHHOT MOJIEeJIl PO3BUTKY, sIka TTOBUHHA MOEAHYBATH 3aXO0JIU HAYIOHAILHO2O |
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PeiOHANbHO20 PIBHIG, SIKI CIPUATUMYTH TMOJINIICHHIO SKICHUX XapaKTEPUCTHUK
BITYM3HSHOTO  HAyKOBO-TEXHOJOTIYHUN  moTeHuiany. JlepxaBa Mae cTatu
0e3mocepeiHiM ~ NPOBIOHUKOM — [HHOBAYIUHO20 — pO36UMKY,  3aMOBHUKOM  Ta
OpPTaHI3aTOPOM QO0CHIOMCEHb I PO3POOOK V HAUCYUACHIWUX HANPAMAX HAYKOBO-
mexHiuHo20 npoepecy. 30KpeMa, HEOOXITHO MiABUIIYBATH PIBEHb Komepyianizayii
pe3yibmamié  HAyKo8ux  00CAiOdCeHb, 3MCHINYBAaTH  IHHOBAIIWHI  PU3HKHU
BUCOKOMEXHONIO2IUHUX NiOnpuemMcme 1 BEHYYPHOTO KamiTaay 3a JIOIMOMOTOIO
cremialbHUX (OHIB, BBECTH Y MPAKTHKY Jep>KaBHE 3aMOBJICHHS Ha BIIPOBAKCHHS Y
BUPOOHMIITBO MPIOPUTETHUX 1HHOBALIM [69].

JlificHO, piBeHb PO3BUTKY HAyKH 1 TEXHIKU € BU3HAYATILHUM YHHHUKOM MPOTPECY
cycnuibcTBa. [lum 3ymoBieHa mnoTpeda MPIOPUTETHOI JEP’KAaBHOI MIIATPUMKHU
PO36UMKY HAYKU SIK JDKEpella €KOHOMIYHOTO 3POCTAaHHS 1 HEBIJ €MHOI CKJIaJOBOI
HalllOHAJIBHOI KyJIbTYpHU Ta OCBITH, CTBOPEHHS YMOB JUIsl peaii3allii IHTeJEeKTyaIbHOro
MOTEHLIAly TpoMaJsH Yy cdepi Hayko8oi ma HAYKOBO-MEXHIUHOI OiANbHOCHI,
3a0€3MeYeHHs] BAKOPUCTAHHS JJOCSITHEHD BITUM3HSIHOI Ta CBITOBOI HAYKHU 1 TEXHIKH IS
3a/I0BOJICHHS COLIAJIbHUX, EKOHOMIYHHX, KyJIbTYPHUX Ta IHIIUX MOTPED.

3akoH Ykpainu «IIpo HayKoBY 1 HAYKOBO-TEXHIYHY AISUTBHICTHY y CT. 1 omepye
MOHSITTAM HAYK08a JislbHicmb — THTENEKTyallbHa TBOpYA isIBHICTh, CIPSIMOBaHA Ha
OTPMMaHHS HOBHMX 3HaHb Ta (a00) MONIIYK NUIAXIB iX 3aCTOCYBaHHS, OCHOBHUMU
BUJIaMHU K01 € (PyHIaMEHTaIbHI Ta MPUKIIAIHI HAYKOBI TOCITII>KEHHS.

30kpema, pe3yibmamom HYyHOAMEeHMAlIbHUX HAYKOBUX O0CNIOJCEeHb € TINOTEe3H,
Teopii, HOB1 METO/IM Mi3HAHHS, BIIKPUTTS 3aKOHIB MIPUPOJIU, HEBIJJOMHX PaHIIIe SIBUII
1 BIACTUBOCTEHN MaTepii, BUSBIECHHS 3aKOHOMIPHOCTEH PO3BUTKY CYCHUIBCTBA TOIIIO,
K1 HE OPIEHTOBAHI Ha 0e3MOCepEIHE MPAKTUIHE BUKOPUCTAHHS y chepl EKOHOMIKH, a
Pe3yIbmamom NPUuKIaOHUx HAyKosux O0CHiodceHb € HOBl 3HAHHSI, MPU3HAYCHI IS
CTBOPEHHSI HOBUX 200 BJJOCKOHAJICHHS ICHYIOUMX MarepiaiiB, MPOIYKTIB, IPUCTPOIB,
METO/I1B, CUCTEM, TEXHOJIOT1H, KOHKPETHI MPOIO3HUIIiT MI0JJ0 BUKOHAHHS aKTyaJbHUX

HAyKOBO-TEXHIYHUX 1 CyCTIUIHUX 3aB/JaHb.
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I[Ipu 1ubOMy Hayxogo-mexHiuna OislbHicmb — 1€ HAyKOBa JIsJIbHICTD,
OCHOBHHUMHM BHUJAMHU KO € MPUKIAJAHI HAYKOB1 JOCTIIHKEHHS Ta HAyKOBO-TEXHIYHI
(excriepuMeHTaIbH1) pO3pOOKH.

Hayxoso-mexniunuii (npuxnaonuti) pezyivmam Moxe 0yt y hopMi €CKi3HOTO
MIPOEKTY, EKCIEPUMEHTAIBHOTO (JOCTIHOTO) 3pa3ka abo HOro MJi4voi MOJedl,
KOHCTPYKTOPCBKOI @00 TEXHOJOTrIYHOI JOKYMEHTalll Ha HayKOBO-TEXHIYHY
NOPOJYKIII0, JOCTHIAHOTO  3pa3ka, [MPOEKTY  HOPMATHUBHO-NIPABOBOTO  aKTa,
HOPMATHBHOTO  JOKyMEHTa a00 HAyYKOBO-METOJWYHUX JIOKYMEHTIB  TOIIIO.
Pezynomamom Haykogo-mexHiyHux (excnepumeHmanvHux) po3podooxk € HOBI abo
ICTOTHO BJIOCKOHAJIEHI MaTepiajid, IPOAYKTH, MPOLECH, IPUCTPOi, TEXHOJIOTII,
CUCTEeMH, 00’ €KTH MpaBa IHTEIEKTYaJIbHOI BIIACHOCT1, HOB1 @00 1CTOTHO BJIOCKOHAJIEH1
MOCITYTH.

llepemeopennsi HayKOBO-TEXHIYHUX pO3pO0OK HA IHHOGAYIUHULL NPOOYKM,
NPUAATHUN JUIsl BUPOOHMIITBA, 1 MOJAJbIIA peali3alis y IpOMUCIOBUX MaciTabax €
HalBAXYUM €TalloM Yy 1HHOBAI[IHHOMY TPOILIECi, OCKIIBKA BUMArae BiJl MiANPUEMIIS
MOCTIMHUHI MOUTYK HOBUX M1AXO/IB, OB’ A3aHUX 13 HAYKOBO-TEXHIYHOIO AISIBHICTIO Ta
MIePCOHAILHOIO BIAMOBIATBHICTIO 32 HACTIIKUA CBOET MISTBHOCTI.

InHoBayitiHY OisinbHICMb® YaCTO HPUPIGHIOWMb JI0 HAYKOB0I aO0 HAYKOBO-
00CNiOHOI  OisinbHOCMI, 1O OOYMOBIIIOE HEOOXIJHICTh HAYKOBOTO aHaNi3y i€l
poOJIeMaTHKH.

3a cr. 1 3akony VYkpainu «IIpo iHHOBaIIWHY OISUTBHICTBY I[HHOBAYII — 1€
HOBOCTBOpPEHI (3acTocoBaHi) Ta (a00) BJOCKOHAJIIEHI KOHKYPEHTO3JaTHI MexXHON02i,
npooykyisi abo nociayeu, a TaKOXK OPTaHI3aIIHO-TEXHIYHI PIMIEHHS BHUPOOHUYOTO,
aJAMIHICTPaTUBHOTO, KOMEPLIMHOIO YM 1HILIOTO XapakTepy, U0 ICTOTHO MOJIMIIYIOTh
CTPYKTYPY Ta SKICTh BUPOOHHUIITBA 1 (200) coriambHOI cepH.

be3ymoBHO, 1HHOBAIli, SIKI BOPOBAJKYIOTh CyO €KTH, ICHYIOTb Yy IIpOILIeci
31ACHEHHS HUMH [HHOBAYIUHOL OIs/IbHOCHII.

Hu3ka BYeHMX BU3HAYAIOTH [HHOGAYIUHY OislbHICMb SIK BUJI TISUTBHOCTI,
NMOB’SI3aHUN 13 mpaHcopmayieio ideti 'y TEXHOJOTIYHO HO8I ab0 B0OCKOHANEHI

nPOOYKMuU 4u nociyeu, BUPOBAKEHI HA PUHKY, B HOBI BJIOCKOHAJIEHI TEXHOJIOT14HI
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nporiecu abo crnocoOu MpoBeAcHHS (MepeaaHHs ) MOCayT, BUKOPUCTaH1 Y MPAKTUYHIN
TISJbHOCTI. |HHOBaIiHA JISUTBHICTH TMPUITYCKA€ WA KOMIUIEKC HAyKOBUX,
TEXHOJIOT1YHUX, OpTraHi3aliifiHuX, (iHAHCOBHUX 1 KOMEPLIMHUX 3aXO0/IB, 1 caMe y CBOiii
CYKYITHOCTI BOHU npusodsmo 0o innosayiti [70, ¢. 16]. ToOTo iHHOBAIIHHY A1SIBHICTD
MO>KHA PO3TIISIATH K KOMIUIEKC HAYKOBUX, TEXHIYHUX, OpraHi3amiitHuX, (iHaHCOBUX,
KOMEPIIIMHUX 3aXOMdiB, SKI Yy CBOIM CYKYIHOCTI CHOPUSIOTH  30ilUCHEHHIO
(BripoBaKeHHI0) iHHosayii [71]. [1oaiOHy TOUKY 30py crocTepiraemMo i y BdeHUX M.
I1. Henucenko Ta 5. B. Pumxenko, mo TiyMaudarb [HHOBAYIUHY OisIbHICMb SK
JUSUTBHICTD, TIOB’SI3aHY 3 NepemeopeHHAM HAYKOBUX 00CIONHCEHb [ pO3POOOK, A TAKOK
BUHAXO/IB Ta BIIKPUTTIB Ha HOBUH MPOAYKT a00 HOBUU TEXHOJOTIYHUHN MPOIIEC, IO
BIIPOBAKYIOTHCS Y BUpOOHUYHMIA mporiec [72, ¢. 11].

[TobyTye mymka, 10 iHHOBayiltiHa OislbHicCMb — 11€ TPOIEC, CIPSIMOBAHUN Ha
PO3pOOKY IHHOBAYIU, peanizayito pe3yibmamis 3a6epuleHUx HayKosux 00C1i0H#CeHb ad0
NEeGHUX HAYKOBO-MEXHIYHUX O0O0CScHEeHb, X BTUICHHS Y HOBHM YU BIOCKOHAJICHUN
MPOJIYKT, IO peali3yeThCsl HA PUHKY, Y HOBUW a00 BIOCKOHAJIEHUN TEXHOJIOTTUHUN
MIPOIIEC, 110 BUKOPUCTOBYETHCA Y MPAKTUUHIN ISUIBHOCTI, a TAKOX MOB’SI3aH1 3 1IUM
MPOIIECOM HAyKOBiI po3poOku Ta gociimkeHHs [73, c. 170]; me Takox OisnbHicms
cyb ’ekma 2ocnodaprosanisi, CIpPSIMOBaHA HA GUKOPUCMAHHS pe3yIbmamie HAYyKo8o-
MEXHIKO-MEXHONI02IUHUX O0CNI0JdHCeHb 1 po3p0OOK YYaCHUKAMHM 1HHOBAIIITHOTO
MIPOIIECY JUIS 8UCOMOBAEHH Ma peaizayii KOHKYPEHTOCIIPOMOKHUX BHPOOIB (poOiT,
MOCJIYT), TEXHOJIOTIM, METOAIB OpraHi3alli YNpaBliHHSA, THYYKOTO MEXaHI3MY
KOOpAMHAIIIl Ta peryyroBaHHs Tomo [74, ¢. 152].

DakTUYHO T IHHOBAYIlIHOW OisbHICMIO PO3YMIIOTH IPOIIEC, OB’ I3aHUM 13
mpancgopmayiero (NEPETBOPEHHSIM) 17€H, HAyKOBUX JOCIIKEHb 1 po3pobOoK
(pe3ynpTaT BCEOIYHOTO BHBYCHHS), a TaKOX BHUHAXOJIB Ta BIIKPUTTIB HA HOBULL
MPOAYKT, HOGI BIOCKOHAJEHI TEXHOJOTIUHI Mpolecu abo CrocoOu MNpOBEICHHS
(mepenaHHs) MOCIYT, BUKOPUCTAHI y MPaKTHUYHIA MISUIBHOCTI, YU JisSIbHICTH, sSKa
CIpsIMOBAaHA Ha po3poOKY THHOBAIH, euxopucmanHs (3aCTOCYBaHHS i3 KOPHCTIO)
pe3yabTaTiB HAYKOBO-TEXHIKO-TEXHOJOTIYHUX JOCIHIJIKEHb 1 pO3p0OOK y4YaCHUKaAMU

IHHOBaYIlIHO20 npoyecy IS eueomosienHs: (CTBOPEHHS) ma peanizayii (BTIIECHHS Y
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KUTTSA) KOHKYPEHTOCIPOMOXKHHUX BHUPOOIB (poOIT, MOCIYT), TEXHOJOTiH, METOMIB
oprasi3ailii yrpaBJiHHS, THYYKOTO MEXaH13My KOOpPIMHAIT Ta peryJt0BaHHs TOIIIO.

Innosayitinuii nomenyian Haykuy TIOJSTaE B MOKIIMBOCTI CTBOPEHHS 1HHOBAIIIH 13
METOI0 TOoAaNIbIIOi TpaHchopmallli iX B 1HHOBALIMHI TPOAYKTH. [HHOBAYIIHUL
nomeHyian Ha pieHi 2any3i BU3HAYAETHCS SK 3JATHICTH 1 MOXJIHMBICTH MiAMPUEMCTB
ragy3i CpuiMaTH 1HHOBAIIWH] PIIICHHS, K1 CIPHUSIOTH MiIBULICHHIO €(EKTUBHOCTI
JUSITBHOCTI Tally31; Ha PiBHI OKpemux nionpuemMcmae 2any3i — HasIBHICTb 1 TOTOBHICTh
710 BUKOPUCTAHHS CUCTEMH 3ac001B 1 pecypciB MpHU BeJIEHH] IHHOBAIIHOI TISJIFHOCTI
3 METOIO0 OTPUMAaHHSI KOHKYPEHTHUX TIEpeBar; Ha PiBH1 iHHOBAYIIHUX NPOOYKMI6 — 11e
HAsIBHICTh 1 TOTOBHICTb JI0 BUKOPUCTAHHS CUCTEMH 3aCcO01B 1 pecypcCiB ISl peani3aliii
Ta OTPMMAaHHS €KOHOMIYHOI BUTOJH BiJl BUKOPUCTAHHS 1HTEICKTYIBHOTO MPOTYyKTY
(CYKYyNHICTh HasIBHUX MOXJIMBOCTEH, 3ac00iB peaizallli mpaB Ha 1HTEJIEKTYaJlbHUN
MPOJYKT SIK HEMATeplajJbHOI CKIIAJ0BOI KOMIIJIEKCHOTO 1HHOBALIIHTHOTO MPOAYKTY JJIS
OTpUMaHHSI €eKOHOMIYHUX BUT1]] BiJl HOr0 BUKOPUCTaHHS) [75].

Came nepkaBl HAJIEKUTh BUKIIOYHA POJIb Pe2VIO8AHHA 1 CMUMYIIOBAHHS
innosayitinoi  OdisnvHocmi. OCKUIBKA BOHAa BOJIOAIE TIOTY)KHUM BIUIMBOM HAa
IHHOBAIIMHUKM TIpoIlleC 32 JOTOMOTOI0 E€KOHOMIYHHMX METOAIB MpsIMOi  Ta
OTIOCEPEIKOBAHOI i1 3 METOI0 MIATPUMKU KOHKYPEHMOCHNPOMOICHOCHI IHHOBAYIUHOL
npooykyii. 3a3HayuMoO, 10 OCHOBHUMH METOJaMHU CTUMYJIIOBAHHS 1HHOBAIINHOT
TISITBHOCTI Ha ChOTO/HI B YKpaiHi €:

— MeToau mnpAMoi nii  (aAMIHICTPAaTHBHOIO PETYJIOBAaHHS, OPIEHTOBAHI
31e01IBIIIOT0 HA PE3yJbTaT 1HHOBAIIWHOT TISTIBHOCTI): CyOCHIyBaHHS, MOJATKOBI
MJIBIH, CTPAXyBaHHS 1HHOBAIIMHUX PU3HKIB, MUJIBIOBE KPEIUTYBAaHHS 1HHOBAIIMHOT
JISUTHHOCTI, MUTHI IIIJIBIY TOIIO;

— METOJM HempsiMoi il (0mocepeKOBAaHOTO PETYIIOBAHHS, CIPSIMOBAaHI Ha
(dbopMyBaHHS CHPUATIMBOTO 1HHOBAIIHHOTO CEPEAOBMINA, BU3HAYAIOTHCS [IE€IO
IHCTUTYLIMHUX  (akTOpiB): MIJBMILEHHA  KBamiikaiii, oIJlaTa HaBYaHHA
MpariBHUKaM, IpeMmii, MATPUMKa CUCTEMH MaTeHTYBaHHs, (JOpMyBaHHS HOBUX (HOpM
oprasizailii IHHOBaLIMHOI A1SUIBHOCTI: CIOPUSIHHS YTBOPEHHIO «IEHTPIB KpHCTAI3aIlii

1HHOBAIII», CMUMYII0BAHHS NONUMY HA IHHOBAYIHUL NPOOYKm TOIo [76].
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Tak, 3akon Ykpainu «IIpo nepaBHY MIATPUMKY IHBECTHUIIMHUX MPOEKTIB 31
3HAYHUMU 1HBECTUIIISAMMUY» (3aKOH MPO 1HBECTUIIMHUX HAHB) Bia 17.12.2020 p. 3moxke
cmumyroeamu iHeecmopie BKIaIaTH KOIITH B 1HBECTHIIIIHI IPOEKTH 31 3HAYHUMU
1HBECTHUIIISIMH, B TOMY YHCIl Y chepi Haykosoi ma HAYK0BO-mMexHIUHOT OisLibHOCHIL.

BiamoBimao 1o 4. 1 cT. 5 mporo 3aKkoHy iHeecmuyiinuli NPOEKM 3i 3HAYHUMU
iHgecmuyismu peamizyeTbCsi Ha TepuTOpii VYKpaiHn y cdepax mnepepoOHOl
MPOMHCIIOBOCTI (KpIM ISUIBHOCTI 3 BHPOOHHUIITBA Ta 00Iry TIOTIOHOBHX BHPOOIB,
CIIUPTY €TUJIOBOTO, KOHBSYHOTO 1 IUIOJOBOTO, aJKOTOJBHUX HAMOiB), MOOYBaHHS 3
METOI0 TMOAANbIIOT TepepoOKH Ta/abo 30aradyeHHs KOPUCHHX KOMaJWH (KpiM
KaMm’stHOro Ta Oyporo BYTuUIs, CHpOi HaQTH 1 MPUPOIAHOTO Ta3y), MOBOJKEHHS 3
BIIXO/IaMH, TPAHCIIOPTY, CKJIAJICBKOTO TOCIIOAApCTBa, MOMITOBOI Ta Kyp €PCHKOI
JUSITBHOCTI, JIOTICTHKH, OCBITH, HAYKOBOT Ta HAYKOBO-TEXHIYHOI AISTILHOCTI, OXOPOHHU
3J10pOB’sl, MUCTELITBA, KYJbTYpPH, CIIOPTY, TYPU3MY Ta KypOPTHO-pEKpeaLiifHiil cdepi.

O1xe, € Hafls, 1O IHBECMUYIIHULL NPOEKM 3 3HAYHUMU THEecmuyiamu y chepi
HAyKo8oi ma HayKo80-mMexHiuHOoi OidnbHocmi 3a0e3NeUnTh MIATPUMKY CyO’ e€KTam
IbOIO CEKTOpa, a IHBECTOp OTPUMAE CYIPOBIJ CHELIaJbHO YIOBHOBAKEHOIO
YCTaHOBOIO (TaK 3BaHOK «IHBECTHIIIHOIO HSIHEIO») Ha BCIX €Tarax iHBECTHUIIIMHOTO
MIPOEKTY, a BIJ ACPKABU — MIATPUMKY.

Jlep>kaBHA MIATPUMKA IHBECTULIIITHUX MPOEKTIB 31 3HAYHUMHU 1HBECTHUILIISIMU MOXKE
HAJaBaTUCS IHBECTOPY 31 3HAYHUMU 1HBECTUIIISIMU Y MAKUX Gopmax:

1) 3BUIBHEHHS BIJ CIUIATH OKPEMHUX MOJATKIB 1 300piB BIAMOBIAHO [0
[TonaTkoBOTO KOAEKCY YKpaiHu;

2) 3BUIBHEHHS BiJ] OMOJATKyBaHHS BBI3HUM MHTOM HOBOTO YCTaTKyBaHHS
(oOnagHaHHS) Ta KOMIUIEKTYHOYUX BUPOOIB 0 HBHOTO, 110 BBO3ATHCS BUKIIOUHO IS
peamizaiiii 1HBECTHUIIIMHOTO TMPOEKTY 31 3HAYHMMHU I1HBECTHUIIISIMH Ha BUKOHAHHS
CIELIJIbHOTO 1THBECTUIIIMHOIO IOTOBOPY, BIAMOBIAHO 10 MUTHOTO KOJIEKCY YKpaiHu;

3) 3abe3reueHHs] MEPEBAKHOTO IpaBa KOPUCTYBAHHS 3EMEJLHOIO IISHKOIO
Jiep>kaBHOI 200 KOMYHAJIBHOI BJIACHOCTI JIJIsl peajizailii 1HBECTHI[IHHOTO MPOEKTY 3i
3HAYHUMU 1HBECTUIIISIMU — HAJAHHS 3€MEJIbHOI JUISTHKY JiepKaBHOI 400 KOMyHaIbHOT

BJIACHOCTI y KOPHUCTYBaHHS (OpeHAy) JJIA peajizaiii 1HBECTUIIMHOTO TMPOEKTY 3i
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3HAYHUMM I1HBECTUIIIMM Ha YMOBaX, BHU3HAUEHUX 3 YypaxyBaHHSIM 3000B’s3aHb,
nepea0aYeHNX CreliaIbHUM 1HBECTUIIIMHUM JIOTOBOPOM, 1 3 MEPEBAKHUM IPABOM
iHBeCTOpa 31 3HAYHMMH IHBECTHIIISIMH TPUIO0AHHS TaKOl 3€MENbHOI IUISTHKA Y
BJIACHICTH IMICJIS CIUIMBY CTPOKY [IIi CIEMiaIbHOTO 1HBECTHUIIIHHOIO JAOTOBOPY (KpiM
BUITAJIKIB HOTO JOCTPOKOBOTO TPHUIIMHEHHSI), SKIIO TakKe IpaBO TepeadavcHe
CreIiaJbHUM 1HBECTUIIIMHIM JIOTOBOPOM;

4) 3abe3reueHHs] 3a paXyHOK KOIITIB JEpKaBHOT'0, MICIIEBUX OIOKETIB Ta 3
IHIIMX JpKepen, He 3a00pOHEHUX 3aKOHOM, OyMIBHHMIITBA OO0 €KTIB CYyMIXKHOT
1H(ppacTpyKTypH (aBTOMOOUIBHUX IUISAX1B, JIIHIH 3B’ 513Ky, 3aC001B TEIJI0-, Ta30-, BOJIO-
Ta eJEKTPOINOCTaYaHHs, IHKEHEPHUX KOMYHIKallli TOIIO), HEOOX1THUX JJIA peatizallii
1HBECTULIIITHOTO MPOEKTY 31 3HAUHUMHU 1HBECTHUI[ISIMHU.

3akoH Ykpainu «IIpo pgepkaBHy MIATPUMKY I1HBECTHUIIIHUX TIPOEKTIB 31
3HQYHUMHK  1HBECTUIISIMU»  JIO3BOJIMTh  3HAYHO  MIJBUINUTH  1HBECTUIIIHY
MpUBaOJIUBICTh YKpaiHU, OCKIJIBKM CTBOPIOE HOBATOPCHKUM ISl YKpaiHU MIAX1JT 10
Jep>KaBHOI MIATPUMKHA 1HBECTHIIIM, Ta HAJAACTh MOXJIUBICTh peaiizyBaTH CIILIbHI
1HBECTHULIIMHI MPOEKTH SIK 3 YKPATHCHKUMH, TaK 1 3 MIKHAPOJHUMU MAPTHEPAMH.

Hanmanas iHBecTopamM 31 3HAYHUMH 1HBECTHINSMH JEPKaBHOI MIATPUMKH
nouHeTbes 3 1 ciunst 2022 poky, aje NpakTUYHUN MEXaH13M Takoi MiATPUMKHU Ma€e OyTH
nepea0aueHUt HOPMAaTUBHO-TIPABOBUMH aKTaMH, 1[0 MAIOTh Oy TH MPUHHATI IPOTATOM
2021 poky.

Xoua 3akoH 1 nependayae HU3KY MBI 1 mpedepeHIiiid 1jisi KoMnaHli-iHBecTopa,
CKOPHUCTATUCS HUMH 3MOXKYTh 1HBECTOPH, SIKI BIANOBIAATUMYTh BHUMOTAM IIIOJO
IIPO30POCTi CTPYKTYPH BJIACHOCTI, YUCTOTH IMOXO/KCHHS TPOIIOBUX KOIITIB 1 KpaiHH
MOXOJPKEHHS KiHIIeBUX OeHediriapiB iHBeCTOpa.

3aK0H TaKOXX 3000B’s3aB BIACHUKIB KOMIIAHIi-IHBECTOpAa HECTH COJIIApHY
BUIMOBIJANBHICTh 13 KOMIIaHI€IO-IHBECTOPOM 32 IHBECTULIIMHUM JOTOBOPOM 1
3a00pOHMB BIIUY)KYBaTH akliii KOMIIaHii-iHBeCTOpa 0€3 OTpUMaHHS MOINepeaHbOL
sroau KaGinety MinictpiB Ykpainu (change of control rule).

YpaxoByroun BHIll€3a3HAUYEHE, BJIACHUKAM KOMIIaHIi-iIHBECTOpa CIiJ] 3Ba)KEHO

MITIATA 10 TUIAaHYBaHHS 1HBECTHUIIIMHOTO MPOEKTY VISl HAJIGKHOTO BUKOHAHHS YMOB,
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nepeadoaveHuX UM 3aKOHOM, 1 3BE€pHYTH OCOOJIMBY yBary Ha CTPYKTYPY BJIACHOCTI Ta
IHCTpYMEHTH  KOHTPAKTHOIO  JIIMITYBaHHS  BIANOBIZAIbHOCTI.  BiamosigHo,
KOMIUIEKCHHUM 1 3BaKEHUW MIAXiA M0 CTPYKTYpyBaHHS 1HBECTHIIIHOTO MPOEKTY Ta
npodaiiy KoMIaHii-iHBECTOpa BUJIAETHCS HE MPOCTO PEKOMEHJIAINIEI0, a 3alOPYKOI0
YCHIIIHOT peani3allii IHBeCTUIIITHOTO MTPOEKTY .

OxpiM BaXTMBOCTI 3a0e3MeueHHs] KOMIUIEKCHOI IOPUIUYHOI Ta MOJATKOBOI
HIITPUMKH, HE BapTO 3a0yBaTH Mo 0co0IuBY posib GR-MATPUMKH MPOTATOM YChOTO
MpOLIECY CYMPOBOKEHHS 1HBECTHIIIMHUX MPOEKTIB 3a UM 3akoHOM. Hampukman,
3akoH Ykpainu «IIpo aepkaBHy MIATPUMKY 1HBECTUILIIMHHUX MPOEKTIB 31 3HAYHUMU
IHBECTHUIIIIMI» HAJA€ MOJXJIMBICTh BJIACHMKaM KOMIIaHIi-iIHBECTOpa 3aBYacHO
OTpUMATH MIATBEPPKEHHS BiJl JEP>KaBHUX OPraHiB MIOJI0 JOLLIBHOCTI YKIIaJICHHS
1HBECTHUIIIMHOTO JTIOTOBOPY (II€ 10 3MIMCHEHHS 3aXO/liB, CIIPSIMOBAHUX HA CTBOPEHHS
Ta peecTpallito KoMIaHii-inBectopa). Lle mpaBuiio m03BOINTE YHUKHYTH BUTpAT 0
OTpPUMaHHS OMIUIAHOTO MIATBEPHPKEHHSI MEPCHEKTUB 1HBECTULIIMHOIO IPOEKTY 1
3arajioM JOIJILHOCTI BeJIeHHS O13Hecy B YKpaiHi [77].

Taxkum ynHOM, IEPETBOPEHHS KPEATUBHUX 1€ HA OCHOBI HAYKOBUX PO3POOOK
Ha HOBI TEXHOJIOTii ab0 OKpemi iX CKJIaJ0Bl YaCTHHH 1 JOBEACHHS 3a MIATPHUMKH
1HBECTHUIIMHUX MPOEKTIB 31 3HAUHUMH 1HBECTUIIISIMU CIIPUATUME TT1JBUILICHHIO PIBHS

1HHOBAI[IHO1 Ta 1HBECTHUIIMHOI CIIPOMOXKHOCTI KpaiHH.
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SECTION 3. CIVIL LAW

3.1 HenellcTBUTEJILHOCTD IOTOBOPOB CYPPOTraTHOI0 MAaTEPUHCTBA

B cucreme ropunnuecknx (hakToOB, SBISFONIUXCS OCHOBAaHUSMH BO3HUKHOBCHUS
IPOXIAHCKUX  IPABOOTHOIICHUM, JOTOBOPhI M  HMHBIE CHEIKM  Haubolee
pacrpocTpaHEHbl U UMEIOT BaxkHOE 3HaueHue. [Ipu 3Tom 001Ienpr3HaHo, YTO CACIKU
OTHOCATCSL K TMPAaBOMEPHBIM JCHCTBUAM, HANPABICHHBIM Ha BO3HUKHOBEHME,
M3MEHEHUU WJIU TIpEKpalieHne IpakKJaHCKUX MpaB U obOs3anHocTel [78]. Hapsmy c
3THUM CYILIECTBYET MHEHHE, YTO K CACIKAM OTHOCSITCS HEJICCTBUTENbHBIE CECNKHU. TaK,
mo MHeHuio H.B. PaOGuHoBHY, HemelcTBUTEIbHAS CACNKA: a) MPEICTABISIET COOOM
BOJIEBOE JICMCTBUE, BBIpaXKaroliee B oOmpeAcsieHHON (opMe Boo cyObekTa; 0)
BOJICU3bSBIICHUE B HEHM, KaK U BO BCSAKOW CHEJKE, HANpPAaBICHO HAa YCTAHOBJIEHUE,
W3MEHEHUU WIM TMpEKpalieHue MPaBOOTHOIICHUS, B) B pe3yJbTaTe COBEPILICHUS
HEJICUCTBUTEILHON CHEJIKM BO3HUKAET OIPEJEICHHOEC MPABOOTHOILICHUE; T)
YYaCTHUKU €€, BO3MOXHO, CTPEMIIHCh K YCTAaHOBJICHUIO TOrO WJIH HWHOTO
IIPAaBOMEPHOIO0 OTHOLICHUS M HUKAaKMX MHBIX Lened He mnpecienoBanu [79]. Ilo
MHeHuto HM.b. HoBuLKOro, HEIECUCTBUTENBHBIA JIOTOBOP TAKXKE  SBIISIETCA

norosopom[80]https://online.zakon.kz/Document/?doc_1d=39409285 - _ftn3.

[To Hamemy MHEHUIO, IO CBOUM MPHU3HAKAM HEJIEUCTBUTEIBLHYIO CACIKY HEJb3S
OTHECTU K NPaBOMEPHBIM JIelcTBUAM. HanmpaBieHHOCTh HA yCTAHOBJIEHUE TOTO WIIH
MHOTO TPAaBOMEPHOTO OTHOILIEHHSI HE SBISETCS JOCTATOYHBIM OCHOBAaHUEM IS
MIPU3HAHUS HEIEUCTBUTEILHON CIIETKU MPABOMEPHBIM JICHCTBUEM, TOCKOJIBKY OHA IO
TeM WM HWHBIM OCHOBAHHUSM MPOTUBOPEUUT 3aKOHOAATENbCTBY. boiiee TorO,
HEJIeUCTBUTEILHBIMU MIPU3HAIOTCS CHCIKU COBEPILIECHHBIE C
LIEJIbI0, 3aBEIOMO TPOTUBHBIE OCHOBAM IMPABOIOPSIKA WM HPABCTBEHHOCTH (1. 1 CT.
158 I'K PK). B Takux cnenkax HUKaK HEJb3s YCMOTPETh HANIPABICHHOCTh CIEIKH Ha
YCTaHOBJICHHE MPABOMEPHOTO OTHOIIICHHUS.

B cCBiI3uM C WUBIOXKEHHBIM, CHpaBeIIMBO MHeEHHE bparmnckoro M.M. wu

Burpsuckoro B.B, koropble cuMTalOT, 4YTO, €CIAM Mbl OyJIEeM CUHUTATh
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HEJACHCTBUTEIBHYIO CHEIKY «CHENKOW», mpuaercs yOpaTh HU3 POJOBOTO IMOHSATHSA
«CHIEJIKa» OJIMH U3 €r0 OCHOBOMOJIATAIOIINX 3JIEMEHTOB. IMeeTcst B BUy, UTO CAEIKA
— 3TO «IIpaBoMepHoe aercTBue»[81].

B I'K PK, Hapsany ¢ HOpMaMu O HEIEHCTBUTEIBHBIX CAECIKAX WU OCHOBAHUX
HEJICUCTBUTEIBLHOCTU CHIEJIOK, MPEAYCMOTPEHBI HOPMBI O COBEPILICHHUM CIEIKH, a
NPUMEHUTEIBHO K JOroBOpaM - 00 ux 3akmoueHuu. Tak, cormacuo m. 1 ct. 154 T'K
PK B cniyuasx, yCTaHOBJIEHHBIX 3aKOHOJATEIbHBIMUA aKTAMU WM COIJIAIICHUEM
CTOpPOH, THCHMEHHBIC CJCJIKH CUMUTAIOTCSA COBEPIICHHBIMU TOJIBKO TIOCHE UX
HoTapuaibHOTO ynocroBepenus. B m. 1 cr. 155 I'K PK npegycmoTtpeno, 4uto cuenku,
MOJUIeKAINE B COOTBETCTBUU C 3aKOHOJATEIbHBIMUA AKTaMH FOCYyJAapCTBEHHOW WIIU
WHOMW pEerUCTpallii, CAUTAIOTCS] COBEPIIICHHBIMU MOCJIE UX PETUCTPAIlH, €CJIU MHOE HE
MPEIYCMOTPEHO 3aKOHOAATEIbHBIMU aKTaMHU.

N3 u37105K€HHOTO CIIeIyET, UTO JJIs1 COBEPIIEHUS CACIKHU (3aKITI0UEHUS JOTOBOPA)
B COOTBETCTBYIOIIMX Cliy4dasix (opMa BBIpaKEHHUS BOJM HMMEET CYIIECTBEHHOE
3HaueHue. ClieoBaTeNbHO, MPU HECOOIO/ICHUH YCTAaHOBJICHHOW (OPMBI B TaKUX
ClIy4asiX pedb HE MOXKET UATH O COBEPIICHHOM CIEIKE WJIU 3aKIIFOYEHHOM JI0TOBOPE.
COOTBETCTBEHHO, TIPU HApYUIEHUW TPeOOBaHHM, TNPEIBABIIEMBIX K (dopme
BBIPAXKEHUSI BOJIM, B YCTAHOBJICHHBIX CITydasiX O CIICJIKE WM TaKOW €€ Pa3HOBUIHOCTHU
Kak JIOTOBOP peuu ObITh HE MOKET.

OnHOBpPEMEHHO, B Ka4eCTBE MOCIEICTBUS HECOOIIOACHUS yKa3aHHOU (POpMBI,
Bm. 1 cr. 154 TK PK npenycMoTpeHO, 4TO HECOOIOJICHHE TaKoro TpeOoBaHUs
BJICYET HEJIEUCTBUTEIBLHOCTD CAEJKHU C MOCIEICTBUSMH, TPEAYCMOTPEHHBIMH II. 3 CT.
157 nacrosmero Konekca. Ilpumenenne n. 3 cr. 157 'K PK npu HecoOmoaeHun
HOTapuajabHON (HOPMBI O3HAYAET, YTO MPU MPU3HAHUM CHEJIKU HEICUCTBUTEIbHON
KaXKJ1asi U3 CTOPOH 00s13aHa BO3BPATUTh APYTOM CTOPOHE BCE MOIYUECHHOE TIO CHIEIKE,
a TPy HEBO3MOXKHOCTH BO3BpaTa B HAType BO3MECTUTh CTOMMOCTh B JIEHbIax.

PaccMoTpeB OCHOBHBIE TIOJIOKEHHS TPAKIAHCKOTO 3akoHojaTeiabcTBa PK,
Kacarorecs: Tpe00BaHUN K 3aKIIFOUCHUIO CIICTTKU, UCCIEAYEM TOTOBOP CYypPpOraTHOTO
MAaTepUHCTBA C TOUKH 3PEHHSI €r0 3aKJIIOUCHMS W MPU3HAHUS HEJACHCTBUTEIHHBIM.

Uccnenoanne HauHeM ¢ ¢hopmbl 3akmtoueHus qoroBopa. CormacHo m.1 ct. 54 KobC
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PK noroBop cypporarHoro MaTepHHCTBA 3aKJIIOYaeTCs B MHUCbMEHHON (opme u
NOJJICKUT HOTAPUAILHOMY YAOCTOBepeHHuto. BpIiOOp 3akoHomareneM HMEHHO
HOTapUaJIbHON  (OpMBI ISl  3aKJIIOUEHHUs  JIOTOBOpa  OOOCHOBaH  0CO0OM
OTBETCTBEHHOCTBIO, BO3JIAra€MOW 3aKOHOJATEJNEM Ha CTOPOHBI JaHHOrO JOr0BOpA,
MOCKOJIbKY B pe3yJIbTaTe MCIOJHEHUS 00s3aTeNbCTB CTOPOHAMHM TOSBIISIETCS KHUBOE
CyIIecTBO — pebeHoK. M oT Toro kak OyAeT 3aK/I0oueH JI0TOBOp, KaKHe YCIOBUS OyayT
PEeIyCMOTPEHBI B HEM, OTYACTH 3aBHUCST KU3Hb U 37]0pOBbe Oynmymiero pedenka. B
cratbe 154 T'K PK ycTaHOBIEHO, YTO «B Cily4asiX, YCTAaHOBJICHHBIX 3aKOHAMH
Pecny6muku Kazaxctan uiu coryiaieHueM CTOPOH, MUChbMEHHBIE CACIKH CUYUTAIOTCS
COBEpUICHHBIMHU TOJIBKO TOCJIE WX HOTapUalbHOIO yJaoctoBepeHus. Hecobmronenue
TpeOOBaHUsI O HOTAPUAIBHOM YIOCTOBEPEHUU BIIEYET HHUYTOXKHOCTH CHEIKH C
MOCJIEACTBUSMHU, PEyCMOTPEHHBIMU ITYHKTOM 3 ctaThu 157-1 Hacrosmero Konekca,
3a HCKJIFOYEHHUEM CJIY4aeB, YCTAHOBIICHHBIX ITYHKTOM 2 HACTOSIEN CTaThu».COTIIACHO
.2 3TOM K€ CTaTbM «ECIW CHEJIKa, TpeOyromas HOTapUaJIbHOTO YJIOCTOBEPEHHS,
(haKTHYECKH UCIIOJHEHA CTOPOHAMHU WJIM OJHOM U3 CTOPOH, [0 CBOEMY COJIEPKaHUIO
HE MPOTUBOPEUUT 3aKOHOAATENICTBY M HE HApyLIAeT MpaB TPETbHUX JIMI, CYJ IO
3as1BJICHUI0 3aMHTEPECOBAHHOW CTOPOHBI BIIPABE NMPU3HATH CIECIKY JIEUCTBUTEIBHOM.
B »ToM cayuae mocneayrollee HOTApUAIBHOE YJOCTOBEPEHHE CHEJIKU HE
Tpedyercsa». Takum 00pa3oM, UMIIEPATUBHOE YCTAHOBIIEHUE 3aKOHOAATENIEM yCIOBHUS
O HUYTOXXHOCTH CHCJIKH TPU HECOOTIOJACHUU (POPMBI 3aKIIOYCHHUS OOs3bIBAET
CTOPOHBI OTBETCTBEHHO MOJOWTHU K BOMPOCY 3aKJIIOUYEHUS CIAEIKH, XOTSA U JOMYCKAET
MpU3HAHUE €€ B CyneOHOM mopsake (akTudecku coBepiieHHON. HorapuanbHoe
YAOCTOBEPEHUE JIOrOBOpA OCYLIECTBIISIETCS B COOTBETCTBUHM ¢ IIpaBunamu
COBEpIICHUS HOTAPUAJIbHBIX JEHCTBUN HOTaApUycaMH, YTBEPXKIECHHBIMU MPUKA30M
Munuctpa toctunmu Pecnyonmuku Kazaxcran ot 31 suBaps 2012 roma Ne
31[82].Kpome HecobmroaeHns (opMbI IOrOBOpa CISAYIONUM OCHOBAHUEM IMPU3HAHUS
JIOTOBOPA HEJIEUCTBUTEILHBIM MOXKET ObITh HEAOCTUXKEHHUE CTOPOHAMHU COTJIAIICHUS
M0 CyllecTBeHHbIM YyciioBusiM noroBopa. Crates 38 I'K PK ycranaBnuBaer, 4uto
YCIJIOBUSI IOTOBOpPA OMPENENSAIOTCS MO0 YCMOTPEHUIO CTOPOH, KPOME CIydaeB, KOrjaa

COACPIKAHUC COOTBCTCTBYIOLICTO yCJI10BUA IMpCAIIMCaHO 3aKOHOAAaTCIILCTBOM.
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JlelicTByronuM 3akoHojarenbcTBOM PK  He yTBepkaeH MopaenbHblld  JOTOBOP
CyppoOraTHOrO MAaTEpPUHCTBA, YTO 3HAYMTENIBHO 3aTPYJHSECT NPAKTHKY €ro
3aKJIFOUCHUS, TIO3TOMY MPHU 3aKIIOUYEHHH JIOTOBOPA CTOPOHBI OCOOEHHO TIIATEIBHO
JOJDKHBI OINPENEIUTh BCE €ro CyILIEeCTBEHHbIE YCIOBUA. CyHIECTBEHHBIE YCIOBUS
JIOTOBOpa - 3TO TaKWE YCJOBHUSA, KOTOPBIE OIPENENAIOT caMy CyTh JOroBopa M
MO3BOJISIIOT €0 KBATM(HUIIMPOBATh W OTJIMYATh OT WHBIX JTOTOBOPOB. [lOCKOJBKY
CTOPOHBI COTJIACUJIMCH 3aKJIFOUUTh JAHHBIM JIOrOBOpP, OHU TEM CaMbIM IPU3HAIOTCS
BBIPA3UBIIMMH COTJIACME TOJYUHUTHCS TEM YCIOBHSM, KOTOPbIE IO 3aKOHY
PacIpOCTPaHSAIOTCS HAa JOTOBOPHBIE OTHOIIEHUS! COOTBETCTBYIOIIETO BUAA WM HA BCE
J0TOBOpHI BooOIEe. Eciu cyliecTBeHHbIE YCIOBUS HE COTIJIaCOBAaHbl CTOPOHAMU
(OTCYTCTBYIOT B TEKCTE JIOTOBOpPA), TO CUUTAETCS, YTO TAaKOW JIOTOBOP HE 3aKJIIOYEH,
COOTBETCTBEHHO, €CJIM CYHIECTBEHHBIE YCIOBHUS JIOTOBOpPA COIJIACOBAaHBI, TO JOTOBOP
CUMTAETCA 3aKJIFOYEHHBIM. TO eCcTh, MOXKHO CKa3aTh, YTO CYIIECTBEHHBIC YCIOBUS, 3TO
MUHHUMAJIBHO BO3MOXHBIM Ha0Op YyCIOBUWA JOrOBOpPa, KOTOPBIA MO3BOJIAET
YTBEPXKJIaTh, YTO CTOPOHBI 3aKJIIOYMIIA JIOTOBOP U OOS3aHBI €r0 UCMONHATH. Takum
obOpazom, B cuity npsimoro ykaszanusi myHkrta 1 crateu 393 'K PK u crateu 55 KobC
PK mnepBbIM CyIlIECTBEHHBIM YCIOBHEM JIOTOBOpAa CYpPpPOTaTHOTO MAaTEpUHCTBA
SBJISIETCS YCJIOBUE O MPEAMETE JOTOBOpaA. DTO YCIOBUE MO3BOJSET YCTAHOBUTD, NS
YEero UMEHHO 3aKJIF0YaeTCs IOTOBOP U KAKOT'O Pe3yJIbTaTa XOTIT JOCTUTHYTh CTOPOHBI.

B cnydae pgoroBopa cypporaTHoro MaT€pUHCTBA 3TO YCIOBHE O TOM, YTO
cypporaTHasi MaTh 00513yeTCsl BHIHOCUTh N'€HETHMUECKU UyKOTro JIsi Hee peOCHKa B
MHTEpecax CyNpyroB (3aKa3yMKOB), KOTOPbIE 00S3YIOTCS 3amucaTh ce0s pOAUTEIIIMU
TaKoro pedeHkKa.

N xors wmeaumuHCcKash oOpraHu3ainus HE SBJISIETCS CTOPOHOM JOroBopa
CyppOraTHOrO MaTEPUHCTBA €€ POJIb B MPOLIECCE UCIIOTHEHHUS JOTOBOPA CYppPOraTHOro
MaTepUHCTBA OYEHb BBICOKA. MEIUIMHCKAsi CTOPOHA CYppOTaTHOTO MAaTEpUHCTBA
COJCPKUT B ce0e psa dTaloB, 3aKIIOYAOIIUMXCS B 0TOOpPE HEOOXOIUMOTO
F€HETUYECKOro MmaTepuana y CyNpyroB (3aKa3uyMkoB) W B KYJIbTUBHUPOBAHUU
AMOpHOHA, KOTOPHIN B TAJIbHEHIIIEM MTOACAKUBACTCS CypporaTHoil Mmatepu. B cityudae,

ecnu OecIyioiue CympyroB (3aKa3yrMKOB) 3aKJIFOYACTCS B HEBO3MOXKHOCTH BBIHOCHUTH
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3I0pPOBOTO peOeHKa, HO MPHU ITOM 3adaTHE MPOUCXOAUT HOPMAIbHO (TO €CTh caM
TCHCTUYCCKUH MaTepuan B TMOpSAIKE), TO [UIsl KyJIBTUBHPOBAHHS 3MOpPHOHA
HCIIONB3YETCSl TEHETUYECKU maTepuan poauteneid. TakuMm o0pa3oM, ycioBue o0
MCTIOJb30BaHUN COOCTBEHHOTO WJIH JOHOPCKOT'O TEHETHIECKOTO MaTepHaa, siBISeTCs
CYILLIECTBEHHBIM YCJIOBHEM JOrOBOpa CypporaTHOro MaTepuHCTBAa. B kauecTBe
CJIEYIOIIETO CYLIECTBEHHOTO YCJOBHS JOTOBOpPAa CYpPpPOraTHOTO MAaTEpPHHCTBA B
3aKOHE CJIeAyeT 3aKpenuTh ero cpok. OH JOMKEH 0XBAaThIBATh HAYAJIO MCIOJHEHUS
00513aTE€NBCTB, B3ATHIX CTOPOHAMH IO JOTOBOPY; MEPHOJ TMOCIE POJIOB, B TCUCHUE
KOTOpOro CypporatHas maTh oOsi3aHa mepefaTb peOeHKa cympyram (3aka3uukam);
CPOK IOCJE POXKICHHsI peOEHKa, Ha MPOTSKEHUH KOTOPOro CyHpyrd (3aKa3uuKH)
00s13yI0TCS HECTH MaTepHalIbHBIE PAcXOAbl MO BOCCTAHOBJICHHIO OCIA0JCHHOTO B
pe3yJsbraTe 0EpeMEHHOCTH U POJIOB 370pOBbsl cypporaTHoi matepu. [Ipencrasnsercs,
YTO WHBIE YCIOBUS HE SIBISIIOTCS CYIIECTBEHHBIMH YCJIOBHSIMH JIOTOBOpA
CYyppOTraTHOTO MAaTE€pPUHCTBA, a SABIAIOTCS OOBIYHBIMH WM ciaydaiiHeiMu. [IpaBa u
00513aHHOCTH CTOPOH JIOTOBOpa HE SIBJISIOTCS CYLIECTBEHHBIMH, TAaK KaK OTPa)KaroT
COJiep)KaHWE TPABOOTHOIICHUS ¥, B KOHEUYHOM CYETE, BBITEKAIOT W3 3aKOHA,
CJIEIOBATENIbHO, UX COTJIACOBAHHOCTh MJIM HECOTJIACOBAHHOCTH B TEKCTE JJOTOBOpA HE
MOKET BIMSATHh Ha (PAKT 3aKIIOYCHHS WM HE 3aKJIIOYCHHs JOTOBOpa CyppOraTHOTO
MaTEpUHCTBA.

['paxknaHckoe 3aKOHOJATENBCTBO YCTAHABIMBAET, YTO B CIIydasx, KOrjua B
BO3ME3/IHOM JIOTOBOPE I1€Ha HEe MPEAYCMOTPEHA U HE MOXKET OBITh ONPE/IEICHa HCX OIS
U3 YCJIOBUH J0rOBOpPA, UCMOJHEHUE JI0TOBOPA JOJIKHO OBITh MPOU3BENEHO MO LEHE,
KOTOpasi B MOMEHT 3aKJIFOUEHUS JOrOBOpa MPU CPaBHUMBIX 00CTOSTENHCTBAX OOBIYHO
B3UMaJsach 3a aHAJIOTUYHBIE TOBaphl, padoTsl U yciyrH (1. 3 cr. 385 'K PK). Onnako
OpU 3aKJIIOUYEHUH BO3ME3HOIO JOroBOpa CyppoOraTHOro MaTEpHUHCTBA CTOPOHAM
UMEET CMBICT yKa3aTh B HEM pa3Mep BO3HATPAXKICHHS CyppOTaTHOW MaTepH,
MOCKOJIbKY ~ COTJIAIICHHEe O CYppOraTHOM MAaTepHHCTBE — HE Takoe VXK
pacnpocTpaHeHHOE siBIeHHE. B MpoTHBHOM ciyyae MpU BO3HUKHOBEHUHU CIIOpa O
pa3Mepe BO3HATPaXKIIECHHUsSI CyppOTraTHOW MaTepu BBIHECTH CYJAEOHOE PEIICHUE MOXKET

OKa3aTbCsd BCCbMaA 3aTpyAHHUTCIILHO. HOCJ’ICI{CTBI/IH POKIACHUA HCIIOJIHOLICHHOIO
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pebeHKa, yCI0BHs O MHOTOIUIOTHOM OEpEeMEHHOCTH U €€ MOCIEICTBUS HE BIMSIIOT Ha
HaJIM4YKEe WIK OTCYTCTBUE OTHOLIEHUHN CYyppOraTHOrO MaTEPUHCTBA, a, CJIEI0OBATEIBHO,
MX HECOTJIACOBAHHOCTh HE MOJKET BIIMATH Ha JEHCTBUTEIBLHOCTH JOroBOpa. Bmecre ¢
TeM, peOCHOK, POXKJIEHHBIN CyppOoraTHOi Marephio, B JIOOOM Cilydyae JOJDKEH ObITh
nepeiaH cynpyram (3akazuukam), KOTOPbIE JOJKHBI ObITh 3l CaHbl €r0 POIUTEIISIMHU.
[Ipu 3TOM HE BayKHO, POJMJICS OJUH WIIM HECKOJIBKO JE€TEN U 3I0POBBI JIU OHU WJIH HET.
[Io sTOoMy >K€ OCHOBAaHMIO TOCIEACTBUS pPa3BoAa 3aKa3uMKOB HE MOTYT OBITbH
CYILECTBEHHBIMU UJIM OOBIYHBIMH YCIOBHSIMH JOTOBOpa CyppOraTHOTO MaT€pPUHCTBA,
Tak Kak o00a cymnpyra (3aka3uuka) JOJDKHBI OBITh 3alUCaHbl €ro POJUTEISIMU
HE3aBHCHUMO OT HAJIMYUS WM OTCYTCTBHS MEXAy HUMHU Opaka. B uHoMm ciyuae, ecnu
MBI JIOITYCKAaeM KaKy0-T1u00 3aBUCHMOCTD ITpaB U 00s13aHHOCTEN CTOPOH J1I0r0BOpa OT
¢dakta pacropkeHuss Opaka MEXIy cynpyramu (3akazuMkamu), OT HaJIM4us
MHOTOIJIOTHOM O€peMEHHOCTH, OT 3a00JI€eBaHU HOBOPOXKJIEHHOIO peOEHKa U TOMY
MOJA00HOr0, MbI, TEM CaMbIM, JIOMYCKAa€M BO3MOXHOCTb HAJIMYUS MPAaBOBOU
HEOIPEACNIEHHOCTH B CyabOe Oyayiero peOeHKa, 4To SIBISETCS HEIOIYCTHUMBIM.
PeGeHok poxaercss B MHTEpecax CYINPYroB (3aKa3yumKoOB) M MO HMX HHUIIMATHUBE,
CJIEIOBATENIbHO, HOBOPOXKJICHHBI PEOEHOK, HE3aBHCHUMO OT €ro IoJa, 3/10pOBbs U
WHBIX (PAKTOPOB, JOJKEH OBITh 3alTMCaH PEOCHKOM CYINPYTOB (3aKa34MKOB) CO BCEMHU
MPaBOBBIMH MOCJEICTBUSIMHU TAaKOW 3amucu (OJHAKO €IUHCTBEHHOE HUCKIIOYEHHE U3
ATOro TpeOOBAaHUS MbI JIOMYCKaeM B MHTEpecax peOeHKa, KOTOPOe HM3JI0KEHO HaMU
BbIlIE). B paBHOI1 cTeneHu, AEThbMU CyNPYTroB (3aKa34MKOB) JOJKHBI ObITh 3alKCaHbl
BCE JIETH, pOXICHHBIE CyYppOTaTHOM MAaTe€ppl0 B CIy4ae MHOTOIUIOJHOM
O0epeMeHHOCTH. B OTHOIIEHUSAX CyppOraTHOIO MAaTEpUHCTBA BHICOKOE 3HAUEHNUE UMEET
nH(popMaIus 0 IMYHOCTU CTOPOH JIOTOBOPA CyppOraTHOTO MaTePUHCTBA, TaK KaK U K
CypporaTHoil MmaTepu, W K Cynpyram (3akazqukaM) 3aKOHOM MPEAbBSBISIOTCS
onpeneneHHble TpeOOBaHUS, KOTOPHIM OHHM JOJDKHBI COOTBETCTBOBATH JJIA
BO3MOKHOCTH YYacTUsi B OTHOILIEHHUSAX CYppOraTHOTO MaTepuHCTBa. Jlpyrumu
CIIOBaMH, 3TO Te€ TpeOOBaHUS, KOTOPHIM JIOJDKHBI OTBEYaTh CYOBEKTHI MJisi
BO3MOKHOCTH 3aKJIFOUEHHUS JIOTOBOpa CyppOraTHOro MatepuHcTBa. B ciyuae, ecnu

XOTs OBl OJIHA W3 CTOPOH JOTOBOpA CyppOTaTHOTO MAaTEPUHCTBA HE COOTBETCTBYET
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BCEM 00s13aTENbHBIM KPUTEPUSIM, TO TI0TOBOP CYppPOraTHOIO MAaTEPUHCTBA CUUTAETCSA
HE3aKJIIoUeHHBbIM. BMecTe ¢ TeM, TpeOoBaHus, NPeabsBIsIEMblE 3aKOHOM K CyOBbEeKTaM
JIOTOBOpa CyppOraTHOro0 MAaTEpHHCTBA, HENb3sl paccMarpuBaTh B  KayeCTBE
CYILLECTBEHHBIX YCIOBHs 10roBOopa. OQHAKO, €CIM CYNpPYTH (3aKa3uyuky) MoXKenaln
NPeIbsBUTh CYppOTaTHOM MaTepH NOMOJHHUTENbHBIE TPeOOBaHUS (KaK-TO: pacoBas
MPUHAAJIEKHOCTh, PEIUTHO3HbIE BEPOBAHUS, T€HETUYECKHE OCOOCHHOCTH, HAJIM4YHE
WIA OTCYTCTBUE NEPEHECEHHBIX 3a00JI€BaHU, HAIMYME WIN OTCYTCTBUE KaKUX-JINOO
MIPUBBIYEK U TaK Jajiee), TO Takue TPeOOBAHMSI MOTYT CUMTAThCS CYIIECTBEHHBIMU
YCIIOBHSIMM JIOTOBOpPA CYpPpOraTHOTO MAaTEpUHCTBA. Takoil BBIBOJ OCHOBAaH Ha
CIIENYIOIUX PACCYXKACHUAX. Y CYINPYIroB, KaK y 3aKa3uuKOB M HWHUIMATOPOB
MPAaBOOTHOLIEHUII CyppOTaTHOIO MAaTEpPUHCTBA, B COOTBETCTBHM C MPUHILIUIIOM
cBOOO/BI JIOTOBOpa, €CThb HEOTHEMJIEMOE TapaHTHPOBAHHOE IMPABO MPEIbSIBUTH K
CYyppOraTHOI MaTepH JAOMOJIHUTEIbHBIE KPUTEPUH, KOTOPBIE IPEBOCXOAAT TPEOOBaAHUS
YCTAaHOBJICHHbIE 3aKOHOM, HO KM HE€ HpoTuBopedar. Tak Kak IO CyIIECTBY
€MHCTBEHHBIM IIPaBOBBIM MEXaHU3MOM IPU3BAHHBIM  YpEryJupoBaTh
MPaBOOTHOIIEHUS] CYppOTraTHOTO MAaTEPUHCTBA SBISETCA JOTOBOP CYppOraTHOIrO
MaTEpUHCTBA, TO 3aKPENUTh JOIMOJIHUTENbHbIE TPeOOBaHUs, NPEIbSIBICHHbIE K
cyOBEKTaM CyppOoraTHOr0 MaT€pUHCTBA MOYHO HMCKIIOYUTENBHO MyTEM BHECEHUS
COOTBETCTBYIOIIMX YCJIOBUWA B TEKCT JOTOBOpAa CyppOTraTHOrO MaTepuHCTBa. B
cootBeTcTBUM ¢ HOpMOU cTathi 393 I'K PK cymiecTBeHHBIMU YCIIOBUSIMU SIBJISIFOTCS
YCJIOBHSI, OOBSIBJIEHHBIE CYIIECTBEHHBIMHU OJTHOM M3 CTOPOH JI0rOBOpA.
[IpencraBisieTcst OUEBUIIHBIM, YTO €CIU CYNpPYTH (3aKa3uuKH) NPEIbsBISIIOT K
CYyppOraTHON MaTepH JONOJIHUTEIbHbIE TPEOOBaHMS U BHOCIT UX B TEKCT JOTOBOPA,
TO JJI HUX TaKUe YCIOBUS SBIISIIOTCA BaKHBIMH, a, CJIE€IOBATEIBHO, TAKUE YCIOBUS
MO>HO pacCMaTpUBATh B KAYECTBE CYIIECTBEHHBIX YCJIOBHI JOrOBOpa CyppOraTHOro
MarepuHcTBa. OTClOoga clelyeT, 4YTO B Ciy4yae HaJIU4Yus JONOJIHUTEIbHbBIX
TpeOOBaHMI, NTPENBABICHHBIX K CypporatHod wmartepu (MOMHMO TpeOOBaHUH,
NpEeIbABICHHBIX 3aKOHOM), Takue TpeOOBaHMS  SBISAIOTCA  CYIIECTBEHHBIMU
YCJIOBHSIMU JIOTOBOpA CyppOraTHOro MaTepuHCTBa. Takum 00pa3om, nmpeacTaBiseTcs,

4dTO CYHICCTBCHHBIMH YCJIOBUAMHU JOTOBOPA CyppPOraTHOro MaTCpuHCTBA ABJIAIOTCA:
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-yCJIOBHE O MpeIMETe A0roBopa (B CHITy MPSMOIo yKa3aHus MmyHKTa 1 cratbu 393
I'K PK);

-yCcJIOBHE 00 HCIIOJIb30BAHUM COOCTBEHHOTO WM JOHOPCKOTO T€HETHYECKOTO
MaTepuana;

-yCJIOBUE O HAJIMYMU JOINOJHUTENIBHBIX TPEOOBAHUM, MPEABSIBICHHBIX K
cypporaTHoii Marepu (IIOMUMO TpeOOBaHUH, TPEABIBICHHBIX 3aKOHOM).MHBIC
yCJIOBUSI JIOTOBOpPA CYyppOTraTHOTO MaTepHUHCTBA, TaKHE KaK MpaBa U OOSA3aHHOCTH
CTOPOH, TMOPSAOK pacyeToB, OTBETCTBEHHOCTH CTOPOH, MOPAJOK U YCIIOBHUSA
PACTOpPXKEHUS, YCIOBUS O JONOJHUTEIBHBIX MEIUIUHCKUX HCCIENOBAHMUIX W T.IN.
JOJKHBI paCCMaTPUBATHCA HE KaK CYIIECTBEHHBIE, @ KaK OObIUHBIE YCIIOBUS 1I0IOBOpPA
CyppOraTHOrO MaTE€pPUHCTBA. 3aKOHOJATENb HE JAeT MPSMOro OTBETa HAa BOIMPOC O
IIOCJIEICTBUSIX PU3HAHUS IOTOBOPA CyppOraTHOIO MaTEPUHCTBA HEACHCTBUTEIbHBIM.
XoTs B HacTosiiee BpeMs He c(hOpMHUpOBaIach MpakTHKa MO JieJaM 00 ocriapuBaHUU
JIOTOBOPOB CYpPpOraTHOrO MaTEpPUHCTBA, TEM HE MEHEE, BEPOATHOCTh BOSHUKHOBEHUS
CHOPHBIX CHUTYyallif, KOHEYHO >K€, CYLIECTBYET M IO03TOMY TpeOyeT BbIpabOTKH
aJIeKBaTHOTO OTBeTa. TakuM 00pa3oM, Ha OCHOBE BBILIEU3JIOKEHHBIX PACCYKICHUN
MOHO yTBEPKaTh, YTO:

1) HecoOnoaeHNe HOTapUATbHOM (POPMBI JOTOBOPA CYPPOraTHOrO MaTEPUHCTBA
BJICYET €r0 HUYTOKHOCTb;

2) OTCYTCTBME B JOrOBOpPE CYpPpOraTHOIO MAaTEPHUHCTBA CYIIECTBEHHBIX
YCIJIOBHI, B IEPBYIO OYEpPE/b, IPEIMETA JOrOBOPA BICUET €r0 HEACHCTBUTEIBHOCTD;

3) He BO BceX Ccllydyasx NpHU3HAHMS JIOrOBOpa CyppOraTHOro MAaTE€pHUHCTBA
HEJCHCTBUTEIbHBIM BO3MOKHA JIBYXCTOPOHHSS pecTuTylus. Ecin sMOpuoH yxe
MOMEIIEH B OpPraHU3M CyppOraTHOM MaTepH, TO Cyy CIEAyeT OTKa3aTh B IPUMEHEHHUH
MOCJICACTBUM HEACHCTBUTENLHOCTH CAENKH, TaK Kak HMHOE MPOTUBOPEUYMIIO OBl
OCHOBAaM MPaBOIOPsIIKa U HPABCTBEHHOCTH.

HopmaTnBHO npaBoBble aKThI:

I'paxxmanckuiit Konexc PK

KobC PK
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SECTION 4. CRIMINAL AND CRIMINAL - EXECUTIVE LAW

4.1 3ano0iranHsi TEPOPUCTHYHMM AKTAM HA TPAHCHOPTI Ta TPAHCHOPTHIi
iHppacTpyKTYypI

[Touatox XXI cTOMITTA 03HaAMEHYBaBCS CIATAXOM TEPOPU3MY IMPAKTHYHO B YCIX
perioHax cBiTy. Tepopu3M JaBHO TMEpPETHYB MEXKI HAIIOHATLHUX KOPJOHIB 1
NEPETBOPUBCS HA MACIITAOHY 3arpo3y st 0€3MeKH BChOTO J0IcTBA. CBITOBUM 10CBI]T
NEPEKOHJINBO  JOBOAWTH, 10 HAWOUIBLIO MOMYJSPHICTIO y  TEPOPHCTIB
KOPHUCTYIOThCSL MICIS 3HAYHOI'O CKYIYEHHS JIoAeH. Y 3B’SA3Ky 3 LIUM TPAHCIOPTHI
KOMILJIEKCH € OJIHMMH 13 OCHOBHUX MOTEHUIWHUX 00’ €KTIB TEPOPUCTIB. SIK CBIAYUTH
«KpUBaBa CTaTUCTUKA» TEPOPUCTUYHHUX AKTIB, 00’ €KTU TPAHCIOPTY HEPIAKO CTAIOTh
3ac000M JIOCSITHEHHS 3JI0YMHHOI METH OpraHi3alliil eKCTPEMICTCHKOTO CIPSIMYBaHHS,
KOTpl HaMararoTbCid LUIIXOM 3JIMCHEHHS TEPOPUCTUYHUX AKTIB  JIOCSATTH
€KOHOMIYHUX, MOJITUYHUX YH IHIIUX BUMOTI, HEXTYIOUM HIpPU I[OMY COTHSIMHU
JIOACHKUX JKUTTIB.

Bci nmam’staroTh Taki moii, Ik BUOyX 3aMacKOBAHOTO 1111 BOTHETACHUK MPUCTPOIO
y MeTpo pociiickkoro Cankt-IlerepOypra B kBiTHI 2017 poKy, TEpOPUCTUYHUN aAKT B
6epesni 2017 poxy Ha Bectmincrepchkomy MocTy B JIOHIOHI mopsn i3 OyniBiieto
OpUTAaHCHKOTO TMAapJIaAMEHTy, TEPOPUCTUYHHH akT y CTOKroibMi — aBTOTapaH, IO
ctaBcs 7 kBiTHS 2017 poky 1 cepisi TEPOPUCTUYHHX aTaK 3 BUKOPUCTAHHSM TapaHy, 1110
ctanucs BBedepi 17 ceprnus Ha OyibBapi Jla-Pambna y micti bapcenona ta BHoui 18
cepras 2017 poky y wmicti Kam6pine y Karanonii, Icnanis, Hikoro He 3aJdIINIMA
Oally KuMHU.

IcnyBanHs Ykpainu sik CyBepeHHOi i cTaOUIbHOI JepKaBH, ii camo30epexeHHs,
MIPOTPECUBHUN PO3BUTOK Ta Oe3meka HEMOXIHMBI 0e3 e(eKTUBHOI isSIIbHOCTI
cy0’exTiB O0poTHOM 3 TepopusMoM. YkpaiHa 3 2014 poky Oe3mnocepelHbO Bene
O0opoThOy Ha cXoAl KpaiHM 3 HE3aKOHHUMHU 30poWHMMU (OPMYBAaHHSIMH Ta ix
TEPOPUCTUYHUMU HaIaJgaMu, TUBEPCIIMH, OHAK, BOHA MA€ MOTEHIIIAHI IEPETyMOBU

JUISL aKTUBI3aLli pi3HUX (OPM MIKHAPOIHOIO TEPOPU3MY, IO Y CBITIII MOJ1A OCTAHHIX
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POKIB BUMAarae nepenisiiy MUTaHHs 3a0e3leueHHs] HallloHAJIbHOI Oe3NeKu, 30Kpema
3aXUCTY KPUTUYHOI IHPPACTPYKTYPH.

AHai3 HayKOBUX JOCIIPKEHb 1 MyOmiKalliii 3a OCTaHHE ACCATHPIYYS CBITUHUTD,
M0 TEPOPU3M € TMPEAMETOM pO3IJAAY IIMPOKOTO CHEKTpy (Pinocodchkux,
MICUXOJIOTTYHUX, COIIOJOTIYHHUX, ICTOPUYHUX, MOMITOJIOTIYHUX Ta BIHCHKOBUX HAyK,
0, Y CBOIO 4Yepry, BU3Hayae 0araTroacleKTHUW, XapakTep aHamizy (EeHOMEHY.
30Kkpema, J10CTaTHbO IPYHTOBHO PO3IISHYTI MNHUTAHHS HalllOHAIBHOI O€3NeKH,
MOJIITUKO-TIPABOBHX,  COIMIQJIBHO-TICUXOJIOTIYHUX  acmektiB  Tepopusmy  (I1.
Annpymiko, FO. baynin, B. bopucos, B. Autunenko, B. I'mymkos, /I. I'mymenko, B.
E€menbaHoB, B. 3amkoBa, B. Iinapionos, I. Kapneus, M. Kupees, S. Kona- patses, B.
Kpyros, B. Jlinkan, B. Manicon, H. Huwknuk, JI. Onsmancekuii, b. Pomantok, M.
Caaxsin, I. Cutnuk, C. Tenemyn, I. ®epaman); Oe3nexku pyxy, Iep>KaBHOTO
peryintoBaHHs TpaHcnopTHoro 3ade3neuenHs (B. I'ekkep, 1. 3epkanos, O. Kpymina,
1O. Hekpacos, A. Tkauenko, O. Cokosnos, [I. llampait). Pazom i3 Tum, 3amuimiaucs
HEJIOCTaTHHO OOTPYHTOBaHI €(EKTUBHI MEXaHI3MM 3armo0iraHHs Ta MPOTUALT
TEPOPUCTUYHUM aKTaM BYMHIOBAHMM Ha TPAHCHOPTIi. BiICyTHI TOCHIIKEHHS, K1 O
BKJIFOUAJIM TUTAHHS: KPUMIHOJIOTIYHOTO Ta HOPMATHBHO-TIPABOBOTO 3a0€3IMEUCHHS
BJOCKOHAJICHHSI CHCTEMM Jiii MpPaBOOXOPOHHUX OpraHiB Ta OOIPYHTYBaHHS
BUKOPHUCTAHHS CHCTEMHOTO MIAXOIYy B pO3pOOI TEOPETUYHUX Ta OpraHi3aliiHO-
MPaBOBUX 3acajl MO 3ano0ITaHHI0 BYMHEHHS! TEPOPUCTUYHUX aKTIB HA TPAHCIIOPTHIM
1H(ppacTpyKTypl YKpaiHu.

VY cydyacHOMy CBITI TpaHCHOPT — 1€ c(hepa aKTUBHOTO BIPOBAKEHHS BUCOKUX
TEXHOJIOT1¥, KOMYHIKaI[li Ta JOTICTUYHUX MPOIECIB, HECAHKIIIOHOBAHE BTPYYaHHS
B sKy IMOB’si3aHEe 3 KaracTpodamMHu TEXHOT€HHOIO XapaKTepy, IO CYMPOBOLKYFOTHCS
JOZICHKMMU JKepTBaMH. KpiM TOTO, TpaHCHOPTHI KOMYHIKallii B JaHWM 4Yac IIBUIKO
IHTErpyIOThCS y CBITOBY TPAHCIIOPTHY CUCTEMY M MOTEHI[INHUYN NMPAMUI Ta HENPAMUIA
30UTOK BIJ MOXJIMBUX TEPOPUCTHUUHUX akKlii 3pocTae B 3B’SI3KYy 3 ICTOTHUM
30UTBIIIEHHSIM B OCTaHHI POKM MACaXUPCHKUX 1 BAHTAKHUX TIEPEBE3CHD, a 11€ B CBOIO

4yepry yaap mno ekonowmini [83, c. 317].
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Buxonsuu 3 mporo IisUIbHICTH MPABOOXOPOHHUX OPraHiB MO 3armo0IraHHIO Ta
OPOTUIT TEPOPUCTUYHUM aKTaM Ha TPAHCHOPTI MOBUHHA YOE3MEUUTH KUTTS W
3M0pOB’Sl TAcaXWpiB Ta TMPAIIBHUKIB TPAHCHOPTHOI 1HPPACTPYKTYpH, LUIIXOM
3ano0iraHHs, BUSBICHHSA 1 MPUIUHEHHS TEPOPUCTUYHUX AaKTIB HAa TPAHCHOPTHUX
00’ekTax, MiHIMI3yBaHHS HACTIAKIB, BHSIBICHHS NPUYMH Ta YMOB, IIO MOXYTb
CHPHATH MOXJIMBIA TEPOPUCTHYHOI MISUTBHOCTI. Y HAIllOHAJIBPHOMY 3aKOHOaBCTBI
VYkpainu ne yitko mpomucano B 3Y «IIpo 6opote0y 3 Tepopuzmom», 3Y «llpo
Jlep>kaBHy mporpamMy aBlalliifHOiI O€3MeKW IMBUIBHOI aBiamii» Ta I[JI0i HHU3KH
paTudiKoBaHUX MIDKHAPOJHUX KOHBEHIIIM MOBSA3aHUX 3 OOpOTHOOI0 TEpopuU3My, B
TOMY YHMCJI Ha BCIX BUAAaX TPAHCIIOPTY.

VY 2006 poui gocniaauikka kopropaiiisi RAND onyOnikyBana 10noBib, B K1
BHCBITJICHO IIPUYMHY, 32 IKUMHU TEPOPUCTUYHI OpraHi3ailii 4acTo BUOUPAIOTh B SIKOCTI
el artak o0'€eKTH TpaHCHMOPTHOI 1H@pacTpykTypu. Ha nymKy aBTOpiB, LE
MOSICHIOETBCST THM, IO B PE3yibTaTli TaKUX TEPAKTIB, SK IMPaBWIO, THHE BeEJIMKa
KUIBKICTh JKE€pPTB, BOHU BHUKJIMKAIOTh MiABUIIEHUN i1HTepec 3MI 1 mOpoOmKyIOThH
HECTIOKINA BEJIMKOI KIIBKOCTI JIIOACH, 110 MOOOKIOTHCS, 110 HACTYITHOI >KEPTBOIO
MOXYTb CTaTH BOHM abo ixHI Omu3bki. Taka TeHACHINsS BUOOPY IIJICH IS
TEPOPUCTUYHUX aTaK 30epiraeTbCsi BXKE TMOHAJ JACCATUIITTA. 3rajaTd TUIbKU
MaciITaOHi 1 IUHIYHI Hamaau, sk BUOYX Ha 3ali3HMYHOMY Bok3ai B Mamapuai 2004
POKY, B pe3yJIbTaTi ikoro 3arudyau 191 moaunu, orpumanu nopaneHss 1.9 tuc., abo
nBa BUOyxH, BuMHeHUX 29 Oepe3ns 2010 poky Ha cranuisx «JIy0'saka» 1 «Ilapk
KynbTypu»  COKOJBHUIIBKOI  JIIHII  MOCKOBCBKOTO  METPOINOJITEHY  JIBOMA
TEPOPUCTKAMHU-CMEPTHUIISIMU KaBKa3bKOTO TTOXOKCHHSI.

OT1xe, CBITOBUI 1OCB1 IEPEKOHIIMBO I0BOJIUTD, 1110 HAMOUJIBIIIO MOMYJISIPHICTIO
y TEPOPHUCTIB KOPUCTYIOTHCSA MICIA 3HAYHOTO CKYMYEHHS JIOJeH. Y 3B S3Ky 3 IIUM
TPAHCTIOPTHUN KOMILJIEKC € OJHUM 13 OCHOBHUX MOTEHIIAIbHUX 00’ €KTIB TEPOPU3MY.
Sk cBIAUMTH MIKHApOJHA MpakThKa OOPOTHOU 3 TEPOPU3MOM, 00’ €KTH TPAHCHOPTY
HEPIJAKO CTAIOTh 3aCO00M JIOCSATHEHHS 3JIOYMHHOI METH OKpeMUX 0ci0 Ta opranizaiiii

EKCTPEMICTCHKOTO  CIpPSMYBaHHS, KOTPl HaMararoTbCsl IUIIXOM  31HMCHEHHS
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TEPOPUCTUYHUX aKTIB JOCATTH EKOHOMIYHUX, MOJITUYHUX YU 1HIIIUX BUMOT, T AAI0UYH
IIpH IIbOMY HeOe3Melli COTHI JTFOJCHKUX JKUTTIB [84].

TepopucTu He BiAIAIOTH MIEpeBary SKOMyCh KOHKPETHOMY BHIY TPAHCIIOPTY a0o
TPaHCIOPTHIA 1H(PACTPYKTYpl, BCE 3aJCKHUTh BiJ (PIHAHCOBOIO Ta MaTepiaabHOTO
3a0€3MeUYeHHS] TEPOPUCTUIHOTO aKTy Ta BPA3JIMBOCTI 00’ €KTy aTakd. SIK Ha MPUKIIA]
TEPOPUCTH CKOPHUCTAIIUCS BPa3UBICTIO aeponopTy "3aBenteM" B bprocemi 22 6epe3Hs
2016 poky Ta 3a1CHUIN aTaKy BUKOPUCTABIITN TEPOPUCTIB CMEPTHHUKIB.

Hama pepkaBa Takok Mae€ CyMHY CTaTHCTHKY TEPOPHCTHYHUX AaKTIiB Ha
TPAHCHOPTHIN 1HGPACTPYKTYpl a00 KOJIM TPAaHCIOPT BUKOPUCTOBYBAJIH, SIK 3aCi0 IS
TEPOPUCTUYHOTO aKTy. 3raaatu juiie 27 kBiTHs 2012 poKy, KOJIM NPOITyHATH YOTUPH
BUOYXH caMOpPOOHUX BHOYXOBHX MPHUCTPOIB, SIKI PO3MILIYBAINCA B CMITTEBUX YpHaX
Ha 3yIMUHKAaX MICbKOT'O TpaMBalo, B3JI0BX MpocnekTy JImutpa SIBopHULIBKOTO (TOA1 —
Kapna Mapkca). B Hacnigok Pociiickkoi arpecii Ha ¢xo/il YKpaiHu KUIbKICTh TEPAKTIB
Ha TEpPUTOpii HAaIIOi KpaiHM TUIbKKM 3pocTaia. Tak B HACHIIOK 3aMIHyBaHHS
TPaHCIIOPTHUX 3ac00iB 3arunyiu noikoBHUK CBY Xapa6eprom O.1., 31 6epesns 2017
poky ta noskoBHUK ['YP Illanmoan M.M., 27 uepBust 2017 poky.

Biarak onHuM 13 3aBAaHb €IMHOL ACP)KaBHOT CHCTEMU 3am00IraHHs, pearyBaHHS
0e3MeKn 00’ €KTIB MOXKIIMBUX TEPOPUCTUUHHX MOCITAHb, 10 AKUX HAJEKATh — 00’ €KTH
€IMHOT TPAHCIIOPTHOI cUCTEMU YKpaiHu [85].

Ane norasiHeMo, 110 BiJOYBA€ThCS B CBITI: CTPUISTHUHA Ha BYJHIISIX, BUOYyXiBKa B
aeporopTrax Ta Ha BOK3aJIax, 3aXOIUICHHS MACaXUPCHKUX JITaKiB, TEPOPHUCTH-
CMEPTHHUKH, HA{3]] HA HATOBII JIFOICH TPAHCTIOPTHUMH 3aCO0aMH TIiJ] Yac MPOBEJACHHS
MacOBHUX 3aX0/iB. TepopHrCTH MMoYaan 3aCTOCOBYBATH HOBY TaKTHKY ITi/I 9ac HaIajiB B
€ppomni. [IpoTsroM ocCTaHHIX pPOKIB BHUKOPHCTAHHS TPAHCIOPTHUX 3aco0IB Y
TEPOPUCTUYHUX aTaKax CTaj0 HOBOK TAaKTUKOKO JUISI TEPOPHUCTIB. TepopHCTHIHUX
aTak 3aszHanu eBpomeiicbki micta: Himua, bepnin, Crokronbm, Ilapuxk, Jlonmos,
bapcenona. Tenep BuHUKIIa HEOOX1HICTh 3aXUINATA HE TUTHKH 00’ €KTH TPAHCTIOPTHOT

1H(DpacTPyKTypH, a i 3aXUIIaTUCh BiJl TpaHCIOPTY. TpaHcnopTHUI 3aci0 cTaB 30po€lo.
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[TocTae nutanHs: «3BIAKU MOXOAUTH MOJI0OHA TAKTUKA, 32 SKUMHU CIIEHApPISIMU
TII0Th TEPOPUCTH, XTO Cia€ 3a KEPMO, a TAKOX SK 3aXHUCTUTUCA Ta 3amoO0irTu
noi0HUM aTtakam?». [IpoBeemMo HeBeIMUKH aHami3:

[To-nepiie, y BCIX BHIAJIKaX TEPOPUCTH BUKOPUCTOBYBAJIM OJHAKOBY CXEMY,
HamaJHUK Oepe B OpeHay abo BUKpaZae aBTIBKY, 3a3BMYail BENUKOrabapuUTHYy —
(GyproH uu BaHTaXIBKY, a Jajii abo BPi3a€ThCsl B HATOBIT a00 3aMiHOBYE aBTOMOOLIb.
I[Ticyst yoro TepopucT abo ruHE Ha MicCIli, a00 BTIKA€ 3 MICIs MOAll, a00 KUIAEThCS 31
30poero Ha mroaei. YoMy came Takuii croci6? Sk Bxke 3a3HAUanIoOCh TEPOPHUCTU
HaMararThCsl 3MEHUIMTH 3aTpaTh Ha IJAHYBAHHA Ta MiATOTOBKY TEPOPUCTUYHOTO
akTy. BukpajeHHs um B3 TTS B OPEHy aBTIBKH — Hail ICIIEBIINM BapiaHT, A0 TOTO I11€
1 3MEHIIY€E IIaHCH TPAaBOOXOPOHHUM OpraHaM 3arno0irTH 3J10YUHY.

[To-npyre, 3M1CHIOETHCS M1 Yac MJIaHyBaHHS Mi01p Yacy CKOEHHS 3JI0YMHY II€,
3a3BUYai, Bevip, KOJIM BYJIHII 3alIOBHEHI JIFOJbMH, 0 BUMIILIIM HA MPOTYJIAHKY, a00
001/1Hi1# Yac, sik 1e OyJo mija yac nepiioi ataku B JIoH10H1 Ta CTOKIOJIbMI.

[To-TpeTe, TEpOpPUCTUYHI aTakKM MOXYTh BiIOYBATUCh Ha CBATA, MPUKIAIOM €
Hiuma ta bepniH, konu mrojeld Ha BYJIMISX 3HAYHO OUIbIIE W TEPOPUCTU MOXKYThb
3aBJaTH SKOMOTA OLIBINOT IITKOAU Ta )KEPTB.

[To-ueTBepTe, aTaku BUMHSIOTH TEPOPUCTU-OAMHAKU abo cMmepTHUKH. Lle abo
3aBepOOBaHI TPOMAASHU KpaiHW J€ TIUJIAHY€ThCS CKOEHHS TEPaKTy, SKi MaroThb
HEMICIIEBE MOXOJKEHHS, a00 X MITPAaHTH 3 MYCYJIbMAaHCHKUX KpaiH, SKl KUBYTh B
nanii kpaini. Cepen ¢irypanTiB — rpomaasHu @panuii, bpuranii, Y30ekucrany,
Tynicy, Mapoxkko Ta Itanii. ¥Yci Tak uu 1HaKIe, ik 3’sICyBaJIOCh Y X0/l PO3CJIi Ty BaHHS
MPUYETHI O TEPOPUCTHUUHMUX OpTaHi3aIliif, ado CHIBOPAIIOBAIN 3 €KCTPEMICTCHhKUM
YIpynoBaHHSAM, a00 MPOCTO OyJIM HATXHEHHI i1 11eIMH.

[To-m’siTe, TepopucTH BUKOPUCTOBYIOTh BOTHEMAIbHY 30por0 abo camopoOHi
BUOyXO0B1 npucTpoi. Llel cnocid mae A0CTaTHBO BelMKe ypaxkeHHA. KpiMm camoro
BUOYXy O0MOM, cepilo3Hy HeOe3NeKy TaKOK MPEJICTABIISAE MaHiKa, 1O CIIAY€ Micis
CKOEHHSI TEPOPUCTUYHOTO akTy. JItoau, siKi BTIKAIOTh, 3AaTHI 3aBJATH OJUH OJHOMY

BAXKKI TPABMH, 1110 3HAYHO 30UIBIIYE KUTBKICTh OCTpaXKAaIuX. TepopucTu 3a 11 pOKu
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HE TUIbKU 3a0palii )KUTTS COTEHbB JIIOJIEH - BOHU TaKOXK 3HAYHO YCKIJIATHUIU POOOTY
MePEBI3HUKIB, 3pPOOMIIN MEHIII KOMGOPTHUM KUTTS IMaCaKUPIB.

Tepopuctu HamaThH MepeBary came Takiid TaKTHUIIl, MO3asgK HE iCHY€ >KOTHUX
3axX0/iB Oe3neKu, siki O MOTJIM MOBHICTIO 3HEHIKOAUTH PU3UKU TAKOTO TEPAKTy. 3
MPAKTUYHOTO JOCBIAY MPaBOOXOPOHHUX CTPYKTYP CBITY MOKJIMBO 3POOUTH BUCHOBOK,
IO yCe 3aJIeKUTh BiJl ONEPaTUBHOI Ta podeciifHOol peakilii caMrux MPaBOOXOPOHIIIB.
Tak, Benukux sxepTB y [lapmxki 19 uepsnst 2017 poky Baajgocs yHUKHYTH CaM€ 3aBISKH
37IaroDKEHINA poOOTI MOMIIii, s’ka BYACHO 3yMiJIa BUSBUTH W 3HEIIKOIUTH HATIaTHHUKIB.

OTxe, BUXOJIYM 3 MIPKHAPOJIHOTO JOCBIAY Ta OMUPAIOYHUCh HA 3aKOHO/ABCTBO,
MOKEMO BHJILJTUTH JI€AKl OCOOJIMBOCTI 3a0e3MeueHHs] Oe3NeKu Ta MOKIUBOIO
MONEPEJKEHHSI TEPOPUCTUUHOIO aKTy MPH MPOBEACHHI MAaCOBHUX ITyOJIIYHUX 3aXO/1B
Ta 3aXUCTI KpUTUYHOI iHGpacTpykTypH. Lle mepiu 3a Bce KOMIUIEKC aiMiHICTPATUBHO-
MPaBOBUX, OIEPATUBHO-PO3IIYKOBUX, KPHUMIHAIBHO-TIPOIIECYATbHUX 3aXOIiB Yy
peXUMI TIABULIEHOI TEPOPUCTHYHOI 3arpo3u. AJKEe y peXuMl MIJBHUILEHOT
TEPOPUCTUYHOI 3arPO31 HAOYHA MPUCYTHICTH MOJIIT Ta CHII O€3MEKH i JJIEMOHCTpAIis
iXHBOT TOTOBHOCTI JI0 pearyBaHHS Ha IHIUJICHTH MOXXYTh TaKOX CHPHYUHATH €(PEeKT
CTPUMYBaHHS, 3MYIIYIOUM TEPOPUCTIB 3MIHIOBATH CBOi IUIaHW abo B3arani,
BIIMOBJISATUCA Bl HUX [86, c. 6]. OG0B’ I3KOBUM € HasIBHICTb BIAMPAIIbOBAHUX TIJIAHIB
I BCIX cayK0 Ta MPaBOOXOPOHHUX OPraHiB Ha BUIAJOK TEPOPUCTHUYHOI 3arpO3H.
[lepenoBuii nocBia miuaHyBaHHs 3axojiB 3 Oesneku MII3 nepenbavyae po3poOKy Ta
MEepeBIPKY IUIAHIB MIATPUMAaHHS 3B’ 53Ky Ta IJIaHIB Pe3€pPBYBAaHHS TEXHIYHUX 3acO01B
33751 3a0€3MEeUCHHS HEMEePEePBHOCTI 3B 53Ky MIDK areHIisAMH, a TaKOX IUIaHIB
3a0e3Me4eHHs] 3B’SI3Ky 3 BIJJOMCTBAMU Ta OpTaHi3allisiMH, [0 NPUOYBAIOThH IS
HagaHHs goromoru [86, c. 17].

[1nanu 3abe3neuyenns 6ezneku MII3, y T.4. miiaHu 1 npoueaypu pearyBaHHs Ha
O€3MeKOB1 1HIUAEGHTU MOBUHHI MOCTIMHO YJIOCKOHAJIIOBATHUCS, BUXOJSMYU 3 aHAJI3Y
peanbHUX MO, a00 3a pe3yJIbTaTaMHi TPEHYBaHb 1 HABYAHb, SIKI MAIOTh TIPOBOIUTHUCS
Ha peryJIApHiA OCHOBI Ha YCIX PIBHIX ynpaBiiHHi. HemocTaTHRO po3BUHYTA MTpaKTHUKA
TpEHYBaHb 1 HaBYaHb, OCOOJIMBO BUCOKOTO piBHA, poOuTh 00’ ekt KI ypaznusumu a0

0€3MeKOBUX 1HIMACHTIB 1 PO3BUTKY KpU3 KOMIUJIEKCHOTO xapakrepy [86, c. 18]. Sk
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3a3HAYaAJIOCh TOCTIMHE HAaBYaHHS IMEPCOHANy TPAHCIOPTHOI 1HGPACTPYKTYpU Ta
IIPaBOOXOPOHIIIB, 5Kl 3a0e3MedyroTh Oe3IeKy i€l 1HPPACTPYKTypH € OJIHUM 3
KITFOYOBHX (DaKTOPIB 3aNIOOITAHHIO TEPOPUCTHUHUM aKTaM.

HeoOximHUM € Tako)X HaBYAaHHS Ta 3aCTOCYBaHHS METOMAIB KPUMIHOJOTIYHOTO
npodailliary IS  CBOEYACHOTO BHSIBJICHHS TiA03poBaHMX 0ci0. OOmamHaHHS
TEXHIYHUMHU 3aco0aMu (Bieo-, ayJIOKOHTPOJII0) B JOCTaTHIN Mipi BCiX 00’€KTiB
TPaHCIIOPTHOI iHPPACTPYKTYpPH.

[IpobnemHa cuTyariss TOJSTaE B TOMY, MO BCi OO0 €KTH TPaHCIOPTHOI
1HOPACTPYKTYpH TOBHICTIO 3aXUCTUTH HEMOXJIUBO. s 1poro motpiOHi Oynu O
KOIITH, CIIBMIPHI 3 BapTICTIO caMmoOi TPAHCIOPTHOI CHCTEMH, IO HE MOXke CcoOi
J03BOJIMTH OJIHA, HABITh Hallbararma kpaiHa. PeaqibHO MOXIMBO TIIbKY BUOIPKOBHIA
3aXHCT OKpEeMUX 00’€KTIB 1HPPACTPYKTYpPH, IO TO3BOJISE MIHIMIZyBaTh 30UTOK Bij
MOTEHILIWHUX 3arpo3 MPHUPOIHOTO, TEXHOTEHHOTO Ta TEPOPUCTUYHOTO XapaKTepy.
Bub6ip 00’€KTiB 3aXUCTy € CKIJIaIHOIO HAyKOBO-NPAKTUYHOIO 3a7a4€t0, Bl yCIIIITHOTO
BUpIIIEHHSI KOi 0araTo B 4OMY 3aJ€KHUTh €(PEKTUBHICTh CUCTEMHU 3a0€3MCUCHHS
TpaHcnopTHOi Oe3neku. HebOe3neyHi 00 €KTH TPaHCIOPTHOI IHPPACTPYKTYpU B
PI3HOTO CTYMEHs 3axXWIIEHI BiJl MPUPOJHMUX 1 TEXHOTEHHUX KaTacTpod Ta BiA
TEPOPUCTUYHUX 3arpo3 BIJAMOBIAHO JI0 BUMOI, MNPUUHATUX Y KOXHOMY BH/II
TpaHcnopty [87, c. 268].

Onnak, sik ToKa3zye CyMHUHM JIOCBIJT B HAIIIK KpaiHi 1 32 KOPJAOHOM, IIbOTO 3aXUCTY
BUSIBIIIETHCS HEJOCTATHBO JJIsi 3amoOiraHHsl BiJi TEPOPUCTUYHUX aKTIB CKOEHUX
TaKTUYHUMH TPUHOMaMH, SIKI TOCTIMHO 3MIHIOIOTBCSA 1 1X Baxko mnepeabauntu. B
HaIlIi KpaiHi He ICHy€ e(DeKTUBHOT CUCTEMHU BUPOOJICHHS BUMOT JI0 3aXUCTY 00’ €KTIB
TPAHCIIOPTHOT 1HPPACTPYKTYpU HA OCHOBI MOHITOPUHTY 3arpo3 TPaHCIOPTHOI
Oesreku, a BOHA B Kpail HeoOxiHa. YKpaiHa — TpaH3UTHA KpaiHa, 4yepe3 1l TEPUTOPIto
MOCTITHO HaMararThCs 31MCHIOBATH TEpPENpaBlieHHS BepOyBalbHUKIB, OOHOBUKIB,
HaiiMaHI[IB, BUKOHABIIIB TEPOPUCTHUYHUX aKTIB IO BChOMY CBITY, KpIM TOIO
MPOIBITAHHS TEPOPUCTHUYHUX 3arpo3 Ha CXOJl Hamoi Kpainu. BukopucranHs
TEPUTOPIi AepkaBu Il KOHTpAOaHAHOI AISUIBHOCTI, HEJEraJlbHOI Mirpalii 3 MeTOIo

(dhiHaHCYBaHHS TEPOPUCTUYHOI MisNIBHOCTI. Bce 11e BimOyBaeThCsi 3 BUKOPUCTAHHSIM
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TPAHCIIOPTHOT 1HPPACTPYKTYPH Ta HA HUIAXAX CIOIYYEHHS, 3aXHUCT SKUX Mae OyTH

MPIOPUTETHUM JIsl IPABOOXOPOHHUX OpraHiB YKpaiHu.
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4.2 Po30enieHHs1 HEMOBHOJIITHIX: 0CO0JHMBOCTI KPpUMiHAJBLHUX MPABONOPYIIEHb
NMPOTH CTATEBOI CBOOOIM TA CTATEBOI HEIOTOPKAHOCTI.

[TutanHs OOpOTHOM 31 KPUMIHAIBHUMH MPABOMOPYIIEHHSIMH MPOTH CTATEBOL
CBOOOIM Ta CTaTeBOI HEIOTOPKAHOCTI OCOOM Ha CHOTOMHINIHIA JCHBH MOCTAE BCE
gactime. JlaTeHTHiCT, cmpaB  IIl€i  KaTteropii € JIy)Ke  BHCOKOIO. 3a
iH(popmaliero YrnoBHoBaxxeHoro BepxoBHoi Panu Ykpainu 3 npas JIIoAMHU B HaIIii
KpaiHi KOJKHE T’ SITe€ KpUMiHaJIbHE TIPOBAKEHHSI, TIOB’ sI3aHE 3 TTOCSATAHHSAM Ha CTaTEBY
CBOOOJM Ta CTaTeBY HEJAOTOPKAHOCTI OCOOM, J€ MOTEPIUIMMH € MAaJOJITHI Ta
HEIMOBHOJITHI [ITH, 3aKPUBAETHCSA, A 3JOYMHLI (PAaKTUYHO YHHUKAIOTh MOKAapaHHS.
Po30emniennst HenmoBHOMITHIX (cT.156 KpuminansHoro koaekcy Ykpainu — gani KK) e
OJIHUM 13 HEOE3MEeYHUX CKJIAJIB TPOTH CTATEBOI CBOOOIM Ta CTATEBOI HEIOTOPKAHOCTI,
110 3ar0/II0€ KOy CTaTEB1 HEJJOTOPKAHOCTI HEMOBHOJIITHLOTO, HETATUBHO BIUIMBAE
Ha 0ro HOpMaJIbHUM CTATEBUM PO3BUTOK, pyHHYE yCTaJIEHI B CYCIUIBCTBI TPAAMIIIT Ta
3BHYAi CTAaTEBOTO BUXOBAHHA. A JJIA MPAIiBHUKIB MOJIIIT Takl CIpaBH MOTPeOYIOThH
Olnbllie yBard, TOMYy LIO MO KPUMIHAJIbHUM IMPOBAIKEHHSIM 3a po30euieHHs 0e3
3TBAJITYBAaHHA JYXKE BaXKKO JIOBECTH BUHY 3JIOUMHIIS M3-32 HEJOCTATHOCTI PEUOBUX
JI0Ka31B, uepe3 110 BeJUKa KUTbKICTh KpUMIHAJIbHUX MPABOTOPYIIEHD 3aJTUIIAETHCS 0€3
nokapanas. [IpoGnemoro JOCHIKEHb KPUMIHAIBHUX MPABOMOPYLIEHb 010
pPO30CIICHHs] HEMOBHOMITHIX 3aliManucs Taki HaykoBIl sik: Ausekcanapos [O0.B.,
AntonsiH FO.M., baxanoB M.I., bopucos B.I., bpuu JLIL., Jopow JI.B., lynopos
0.0., Kymuk K.JI.,Ceitnuunuii O.0., Kpachrok I'.I1., Xpsmincekuii I1. B., 3atona P.E.
, dopom JI.B., 3arona P.€., €rommuna I'.O., [rnatoB O.M., Kaneman O.I'., Kozntok
JLT'., Kocenko C.C., Kpacnrok I'.Il., Jluceko T.J., Mauyxkaxk .B., Mopo3 JLIL.,
Hagponwkuii B.O., [TynoBoukin FO.€., Cuneoxuit O.B., Cirora O.0., XaBpontok M.1.,
Xpsniacekuit [1.B., UmyT C.B., Hlepemet A.IL. ta iH.. YacTuHOIO nepioro cratti 156
KpuminanbHoro Koaekcy Ykpainu miepenbaueHO Take BU3HAYCHHSI PO30CIICHHS
HETMOBHOJITHIX, K. «BuWHEHHS po3mycHUX il momo ocolOu, sKa HE J0csriia
mrictHaausITUpisiHoro Biky»[91, ¢. 63] Kynuk K. JI. mocmixyoun 1CTOpUYHI BUTOKH

TaKOro BUY KPHUMIHAJIBHOTO TMPABOMOPYIIEHHS, SK PO30CIIEHHS HETOBHOIITHIX
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3a3HayaB, IO TIEPIIl 3ragyBaHHS NpPoO 3a00pOHU PO3OCIICHHS HEMOBHOJITHIX
3HAXOAATHCSA B TpaAMIisx 1 mpaBoBux HopMax CrapomaBuboi I'pemii Ta Crnaptu. ¥
I'penii B VII cT.. 10 H. €. iCHyBaB 3BHYai, 3TiTHO 3 SIKMM IHII[IFOBAaHHS XJIOMTYUKA
MOYMHAJIOCS 3 MOT0 BUKPAJACHHS JOPOCIUM YOJIOBIKOM (Y LIeH mepioj] MPaKkTUYHO Y
Bciit ['perii Oyma y3akoHeHa OJHOCTaTeBa JIOOOB I 4OJOBiKiB). Crapmmii apyr
3amydyaB MIAJITKAa O 4YOJOBIYOTO COIO3Y Ta HaBYaB BIMCHKOBIM MaWCTEPHOCTI.
BigHocuan MK NIUIITKOM 1 HOro HAacCTaBHUKOM(Y T.4. CEKCyallbHI ) BBaKAJIMCS
TaKUMH , 110 MalOTh MOYECHUH XapakTep. AJje 3B'SI30K YOJOBIKA 3 MaJlEHBKUM
XJIOMYUKOM OyB HENPUITYCTUMHM — T1IHOIO BH3HaABajacsl TUIbKHM JIOOOB /10 FOHAKa.
Poz0enieHHsT HEMOBHOMITHIX BBaXaJlocs SK MPOTUIIPABHE MisTHHA TPOTH MoOpadii.
AQIHCBKI 3aKOHM Kapaju TaKoXK 3a 3Ba0JICHHS HEMOBHONITHHOTO 0€3 3roiu ioro
OatbKa. 3a 1e nepeadavyBanacs cMepTHa Kapa abo atuMis (M030aBJICHHS IUBUIBHUX
npaB) [97, c. 168]

Kpuminaneanii konekc ®Dpanmii 1810 p. BU3HAUMB Taki BUAM CEKCyaJIbHHX
3JI0YMHIB, SIK CHOHYKaHHS /10 po3IycTh(cT..334), cekcyalbHi 3JI0YMHU 3 IUTUHOIO, L0

He focsiria 15-piudoro Biky (c1.332).

[lepen mocnipKeHHAM LMX KPUMIHAIBHHUX IPABONOPYIIEHb PO3IJVITHEMO CKJIaj
OT'O KPUMIHAJILHOTO MTPaBOMOPYILIEHHS, a CaMe IO Oro eeMeHTaM:

o O00'ekT KPUMIiHAJIBLHOTO NMPABONOPYIIEHHS - CTaTE€BAa HEAOTOPKAHICTH 1
HOpMaJIbHUN (DI3MYHMI, ICUXIYHHUM 1 COLIaTbHUNA PO3BUTOK HEMOBHOMITHIX. CTaTeBa
HEJIOTOPKAHICTh € OCHOBHUM Oe3rmocepeaHiM 00’ €KTOM po30eIIeHHsT HEITOBHOJITHIX.
Came cycriuibHI BIIHOCHHH 13 3a0e3MeueHHs aOCOJIFOTHOI ICHXIYHOI Ta TIJIECHOT
(h13UYHOT CTaTEeBOT HEIOTOPKAHOCT1 HETIOBHOJIITHROI OCOOM, HacaMIepel, CTABIATHCS
M1]] OXOPOHY KPUMIHAIHHO- TPAaBOBUMHU 3aCO0aMHU.

o 3 00'€eKTMBHOI KPHUMIHAJBHOIO IPABONMOPYIIEHHSI - BHUPAXAETHCI Yy
BUMHEHHI PO3MYCHUX i CEKCYaJbHOTO XapaKTepy, 3[MaTHUX BUKIUKATH (Pi3udHE i

MOpajibHE PO30EIICHHS HETTOBHOIITHIX.

PosmycHi  gii MoxyTh OyTH SK (GI3MYHUMH, TakK 1 IHTEIEKTyaJIbHUMH.

[HTEenekTyanbpHe po30CIICHHSI MOXKE MOJIAraTh, HAIPUKIIAJ, V IUHIYHUX PO3MOBaxX 3
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NOTEPHIIMM Ha CEKCyallbHI TEMH, PO3MOBIAI BIABEPTUX, HATYPATICTUUHUX
CEeKCYaJIbHUX 1CTOpiM, doTorpadyBaHHI MOTEPNUIMX B PI3HUX CEKCYaJIbHHX MO3ax,
JAeMOHCTpalii mopHoTrpadiYHUX IPEIMETIB.

®dizuuHe po30enieHHs — e 0e3MmocepeHhO OTOJICHHSI CTaTEBUX OPraHiB BUHHOI
ab0 ToTepIiyIoi 0coOM, TPUMAaHHS X, 1HII HEMPUCTOWHI TOTHKHU, SIKI BUKJIHKAIOThH
cTareBe 30yKEHHS, HaBYaHHS OHAaHI3My, BUMHEHHS Yy MPHUCYTHOCTI MOTEPHiIOro
CTaTEBOTO aKTy, aKTy OHaHI3MY, 3aJ0OBOJICHHS CTAT€BOi MPUCTPACTI HENPUPOIHUM
crocoboM, CxXujieHHS ab0 TMPUMYIIEHHS MOTEPHUIMX [0 BYMHEHHA TEBHHUX
CeKCyaJIbHUX JII MK 00010 a00 1110710 BAHHOTO TOIIIO.

[Ipu uboMy (pizuuHe po30EIICHHS YCTYIA€E PO3IYCHUM JIisIM, aJiKe MpH (Pi3ugHOMY
po30eleHH] HaifuacTiile 3BepTaroThes B Opranu HalllOHAJIBHOI MOJIIIIIT, & PO BEACHHS
PO3MYCHUX MiH II0JI0 HEMOBHOJITHIX HIXTO MOXXE HaBIiTh HE MiAO3pIOBATH, KOJIH
JTUTHUHA 00IThCSI CBOTO HACWJIBHUKA 1 HE MOKE CAaMOCTIHHO 3BEPHYTHCS A0 MOJIIIII.

o Cy0’eKT po30elieHHsI HEMOBHOJITHIX — 1€ 0c00a, sIka BOJIOJII€ HE TUIbKU
BUIIIEBKA3aHUMH O0OB’ I3KOBUMH O3HAKAMM, & W IHIIUMH SKOCTSIMH, 110 MAIOTh ITCBHE
KPUMIHOJIOT1YHE 3HaYeHHs. MoBa ijie sik ipo 610J10T14H1, TaK 1 MPO COIlalibHI O3HAKH:
CTaTeBY HaJIEXKHICTh, POJMHHUI CTaH, piBEHb OCBITH, MOCAJ0BE CTAHOBHUILE U 1HIII
JlaHl, 110 BU3HAYaIOTh CTATyC JIOAUHU B cycniibcTBi. Cy0'€eKTOM BHCTyIae ocoda
40JI0BI14Oi ab0 >KIHOYOi CTaTi, sika gocsaria 16-piuHoro Biky. BunHuil 1 morepmiimii

MOXKYTb OyTH 0COOaMH SIK OJIHI€], TaK 1 PI3HOI CTaTI.

o Cy0'exkTuBHA CTOPOHA KPUMIHAJIBHOTO NPaBONOPYLICHHA
XapaKTEPHU3yEThCS MPSIMUM yMHUCIOM. [Ipu 1IbOMy CTaBJICHHS BUHHOTO MIOJO BIKY
MOTEPILIOl 0COOM MOKe OyTH K YMHCHHUM, TaK 1 HEOOEpEeKHUM. Y pa3l CyMIIIHHOI
MTOMUJIKM 0COOU I10/I0 BIKY MOTEPILIOTO BIAMOBIAAIBHICTS 3a CT. 156 BUKIIIOYAETHCSI.
PosmycHi nii, mepenbaueni cr. 156, cnpsimoBaH1 Ha 3a/I0BOJICHHS BUHHUM CTaTEBOi
MPUCTPACTI, HA 30y/KEHHS y HETIOBHOIITHROI OCOOM CTAaTEBOTO 1HCTUHKTY a00 MOTO

3aI0BOJICHHS.

[InsaxoM IOCHIIKEHHS Ta MOPIBHSIHHS CTAaTHCTHUKA BYMHEHHS KPHUMIHAJIBLHOTO

MpaBONOPYIICHHS, ependaueHoro cT.156 KpuMinanbHOTO KOJIeKCy YKpaiHu, a came
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po30eleHHsT HemoBHOMITHIX, 32 2017-2020 pik Ha TepuTopii YKpaiHu Ta OKpeMo
Onecbkoi 00J1aCTi, MU MOYKEMO 3pOOUTH BUCHOBOK, IO KIJIBKICTh 3 KOKHUM POKOM BCE
3pOCTae, 3a OCTaHHI JIBa POKU B YKpaiHi X KUTBKICTh 3pocia B 2,3 pa3u, a B OfechbKiid
obnacTi B 3 pasu. 3a 2020 pik KUIbKICTh KpUMIHAIBHUX MPABONOPYLIEHD OB’ A3aHUX
3 pos0emeHHsM HemoBHOMTHIX B Omechbkiii oOnacTi ckmanma Ommssko 8% , Bix
3arajbHO1 KUTBKOCTI 1O Beil YKpaiHi, aximo B 2019 porii 1 KiabKicTh cTaHOBHIIA -6%0
,B201812017-4%.

BpaxoBytoum, 1110 kepTBH BiJl IIbOTO MPOTUIIPABHOTO JTiSIHHS MAalOTh PI3HUK BIK MU
BUKOpHUcTaTu ctatuctuky Hajnany I1. B. Xpsnincekum Ta C. B. UmyTo10 1 3a3Ha4uTH,
[0 TOTEPIILIl BiJl CTATEBUX 3HOCHH 3 0CO0OI0, SIKa HE JOCATIa CTaTeBOI 3p1I0CTI, 3a
CTaTTIO Ta BIKOM PO3MOJUIMINCS TAKUM YMHOM: OCOOM KIHOYOI CTaTl CTAaHOBWIH 72,2
%, cepen HuX BikoM 110 11 pokiB — 23 ocobwu (15,0 %), 1o 14 pokiB — 45 ocib (39,1%),
1o 16 pokiB — 15 oci6 (13,0 %); ocobu domnoBivoi ctati — 27, 8%, cepeq HUX BIKOM J10
11 poxkiB —11 ocib (9,6 %), no 14 poxkiB — 14 oci6 (12,2 %), no 16 poxkiB — 7 oci6 (6,1
%) [92, c. 87].

YepTBu XiHoyoi craTi - 72,2%

@ o 11 pokis

0 14 pokiB

O Ao 16 pokis

*KepTBu yonosiuoi crari - 27,8%

O go 11 pokis

H go 14 poxis

O Ao 16 pokis
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3 BUIIE BUKJIAJICHOT0, MU MPOMOHYEMO TpalliBHUKAM MO i1 00poThOU Ta
BiJIBEpHEHHS IIPOTUITPABHOTO JisTHHS ITepeadadeHoro ct.156 KpuminaabHOro KoJaeKkcy

VYkpaiau (po30eieHHs HeTTOBHOITHIX)

I llonepem:keHus:

o BUSBJICHHS, YCYHEHHS a00 HeiTpamizaiisi NPUYUH BYMHEHHS JAHOTO

KPUMIHAJILHOTO TIPABOMOPYIICHHS;

o IHAMBIAyaTbHUNA TPOGIUIAKTHYHUNA BIUIMB HAa 0CO0Y 13 MPOTHIPABHOIO
MMOBEIIHKOIO;
J 3armo0iraHHs 3aAyMaHOTO KPHUMIHAJIbHOTO MPABOMOPYIICHHS , HaBiTh Ha

CTaJli TOTYBaHHS,

o MPOBEACHHS NPO(UIAKTUYHUX Oecia 3 OaTbKaMM 1 IITbMH, IICHXOJIOTIYHI
KOHCYJIbTAIIIT;
o 1H(OpMYBaHHS HaCENEHHS, 11010 HACIIIKIB BUNHEHHS TAKUX KPUMIHATIBHUX

IIpaBOIOPYIICHDb, CTATUCTUKHU BUMHCHHS,;

o pO3’SICHEHHS TPABWIBHOI TOBEIIHKM Yy pa3i BUIAAKY , SKHH MOXe

IIepeaAyBaT BHNHCHHIO JaHOI'O IIPOTHUIIPABHOI'O I[iHHHH;

o IIPOBENICHHS 3 HACEJICHHSIM uepe3 y4OOBi 3aKkjaju, YCTaHOBU, OpraHi3allii
MICUXOJIOTIYHUX TPEHIHTIB Ta TECTYBaHb IS 3am00iraHHs BYMHEHHS KPUMIHATBHUX

MPAaBOMOPYIIICHb.

II Po3kpuTTs X KPUMIHAJLHHUX NIPABONOPYHIEHD:

o BUACHE PO3KPUTTS, 3a0e3ledye MOMEepeKEHHSI TOBTOPHOTO BYMHEHHS

HOBOTO;
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o MPOBEJCHHS CIIITYMX EKCIEPUMEHTIB JOTIOMOXE Yy PO3pPOOJICHHI TaKTHKU

37IOYMHIIIB, Ta MOPSIKY BUMHEHHS] KPUMIHAJIBHOTO MPaBOMOPYIICHHS,

o CKJIQJ]JaHHSl  TICHUXOJIOTIYHOTO TMOPTpETy po30elryBaya, 3a0€3MEUUThH

MOJIaJIbIIIe PO3KPUTTS KPUMIHAIBHOTO MPAaBOMOPYIICHHS.

III Kourpoar Hax 3JOYMHIOAMH, SAKI BYMHWJIH I  KPUMIHAJBLHI

HIPAaBOIIOPVIIICHHA

° 3rigHo 4.1 ¢T.156 nane kpuMiHajgbHE MIPABOIIOPYILICHHS MOYKHA BIIHECTH J10
3JI0OYMHIB CEPEIHbOI TKKOCTI, a 3rigHO 4.2 cT.156 mo Tsokkux 37mo4yuHiB. Ha Moro
OyMKY, JaHAW BHJ KPUMIHAJIBLHOTO IPABOMOPYIICHHS IOTPIOHO BIJIHOCUTH JI0
0Cco0MMBO TSHKKUX. | 3a0e3medynTH TPaBOMOPYIIHUKY HAJIEKHE IMOKApaHHS, ke
BUMHSIOUH IICH AiSTHHS BiH 11030aBJIsSIE HEMTOBHOJIITHIO 0CO0Y HE JIMIIIE ITPaBa Ha CTaTeBY
cBO0OOJYy Ta HEJOTOPKAHHICTh, a W HaA 1i YeCTh, TIHICTh, 1 3ajWIIa€ il TEBHY

MICUXOJIOTIYHY TPaBMY, Ha3aBX/IU 3MIHIOE ii CIIPUIHSATTS CBITY.

o [ToTpiOHO 3a0e3meunTr NOCTOMHUN KOHTPOJIb HaJ 3JIOYMHISMHU Y MICIISIX
Mo30aBJEHHSI BOJI, 1 Yy pa3l 3BUIBHEHHS MOro 3 MICI[b BHKOHAHHS TOKAapaHHS
3a0e3neunT Oe3MeKy rpoMajisiH, YCTAHOBUTHU JaHy OCOOy Mia aaMiHICTPATUBHUN
HarJIsIl, Ta KOHTPOJIOBATH 1 MOMNEPEKyBAaTH BUMHEHHSA JAHOTO JIsIHHS 3 OOKYy
3JIOYMHIIS.

BuuHeHHs po3IMyCHUX MiH 1100 HEMOBHOJITHHOI 0COOM CBIIYUTH MPO OCOOJIUBO
BHUCOKY CTYIIHb CYCIUIbHOI HEOE3MeKH il aOCOJIIOTHY CEKCyallbHy 3aHEe[0aHICTh,
[UHIYHICTD 1 3yXBaJiCTh ocoOu 3jouuHIi. [Ipu posOerieHHl HEMmOBHOMITHIX
B1/10yBA€THCS MOEAHAHHS MICUXIYHOTO Ta (PI3UYHOTO BILUTMBY HAa OCOOMCTICTH KEPTBH,
10 MOK€ MPU3BECTU IO HETATUBHUX HACHAKIB. HEMOXIIMBO, HETaTUBHO BILIMBAIOYH
Ha TIJIECHY HEIOTOPKaHICTh, HE 3auimaTd I MCUXi4HOi ckiafoBoi. | HaBmakw,
MICUX1YHUI BIIMB HAa CTATEBY HEJOTOPKAHICTh, 000B’ I3KOBO HETaTUBHO BiA10’€ThCs HA
TUTeCHIM HempoTopkaHocTi. OMHUM 3 TaKuX OLIBIN SICKPaBUX HETAaTHBHUX HACTIIKIB

pO30€IIeHHs] HEMOBHOJITHIX € HACTAHHS Y pa3l pO3MyCHUX M1 TSXKKUX HACTIIKIB JJIs
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3I0OpOB’S MOTEPIiIO0i 0COOU y BUTIISAAI3apayKEHHSI BEHEPUIHOIO XBOPOOOTO, HACTAHHS
NCUX14HOI XBOpoOH, 3apaxkennst CHI/I.

[TimcymMOByrOUYM BHUIICBUKIAACHE, 3a3HAYUMO, IO SIK 1 BCl MPOTHUIIPABHI ISTHHS
IIPOTH CTATE€BOi CBOOOM Ta CTAaTEBOI1 HEJIOTOPKAHOCTI, pO30€IIEeHHs HETTIOBHOJITHIX €
MIPOTUIIPABHUM JiSTHHS, SIKUA BUMHSIETHCS TIIBKH 3 MPSIMUM YMHUCIIOM, HOTO METOIO
BUCTyTMAa€ pO30EIIeHHs HETIOBHOMITHIX, MOTHBAMH € 3aJI0BOJICHHSI BUHHOIO 0CO0O0I0
0COOUCTOI cTaTeBOI1 MPHUCTpAcTi a00 30y/KEHHsI B HEMTOBHOJIITHBOI 0COOM CTaTEBOIO

1HCTHHKTY.

73



HERMENEUTIC OF LAW AND PHILOSOPHY OF JURISPRUDENCE

SECTION 5. CRIMINOLOGY

5.1 Some aspects of combating child sexual abuse

In recent years, our society is increasingly faced with the issue of pedophilia, and
therefore there is an urgent need to address it. First, this issue worries parents because
it is becoming more dangerous to let the child go somewhere alone, or they are
confused by the behavior of teachers, educators. Second, this issue is acute for the state
because it is precisely such criminal offenses that, particularly, receive publicity, incite
society, and sometimes force them to engage in the lynching. Moreover, such criminal
actions demoralize the next generation, not allowing them to focus on what is good and
bad.

This issue’s relevance is confirmed by the statistics of the General Prosecutor’s
Office of Ukraine on the number of criminal offenses concerning child sexual abuse.
Thus, at the end of 2020, 195 such criminal offenses were taken into account, a report
on suspicion of these criminal acts was handed over to 130 persons, 98 cases were sent
to the court with an indictment, and 5 with a petition for the application of compulsory
medical measures [108].

Pedophilia, or pedophilic disorder, is a psychosexual disorder that typically
affects adults and is characterized by sexual interest in adolescent children and attempts
of sexual intercourse with them [109].

According to the International Classification of Diseases (ICD), class V includes
sexual preferences for children, boys or girls or both (usually of prepubertal or early
pubertal age) as one of the disorders of sexual preferences (code F65.4). A broad
understanding of pedophilia is defined as sexual attraction to children [110, p.116].

Pedophilia, as a person’s sexual disorder, can take a variety of forms — from
ordinary fantasies to sexual intercourse and brutal murder after them, from light hugs
to caresses, masturbation, anal or genital contact. Quite often, pedophiles justify their
actions with an “educational” purpose, sexual pleasure that a child receives, or

provocative inciting actions on the child’s part. Quite often, victims of such actions, as
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a result, have an injured psyche, which is not yet fully formed, and this can also cause
sexual perversions, which can manifest immediately or after an indefinite period of
time [110, p.79].

In Ukrainian law, the approach to combat such a phenomenon as pedophilia is
criminal liability, provided by Article 156 of the Criminal Code of Ukraine “Child
Sexual Abuse”, but when qualifying these criminal acts, it is necessary to consider Art.
155, part 4 of Art. 152 and Art. 153 of the Criminal Code of Ukraine, which have a
similar object of crime and in one way or another affect children and pose a danger to
minors, potential victims of pedophilia.

If we consider more specifically the criminal offense under Art. 156 of the
Criminal Code of Ukraine, namely the child sexual abuse, its objective side is usually
expressed by committing various acts of a sexual nature, which can cause moral and
physical abuse of the victim who has not reached the age of majority [111, p.237]. Such
actions can be both physical and intellectual, committed in the presence of the victim
both in person and through the use of the Internet or other means of communication
that can in any way demonstrate to the victim such actions.

Physical abuse is manifested in the exposure of the external genital organs of both
the guilty and the victim, obscene touches that can cause sexual arousal, masturbation
training, or any sexual activity in the victim’s presence. In fact, this type of sexual
abuse concerns various acts of a sexual nature committed by the perpetrator during
physical contact with the victim or a third person and intended to arouse the victim’s
sexual arousal, which may result in sexual intercourse or other manipulations aimed at
meeting the needs of a pedophile (physical or moral).

Intellectual sexual abuse refers to actions that have a greater impact on the
victim’s mind and consciousness. It can be conversations about sexual topics, telling
sexually explicit stories, or demonstrating or coercing pornographic material.
Intellectual lewd acts are classified as follows:

1. Verbal — open conversations on sexual topics, vulgar anecdotes, or advice

about the sex life.
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2. Visual — materials that are displayed in the form of video, audio or photo, and
books.

3. Audial — musical reproduction of sexual naturalistic stories, songs, or other
materials that are characterized by a sexual message.

In any case, the intellectual influence has a significant role in the commission of
such actions because this is how a pedophile affects a person, in fact, proving that “the
actions they commit, have committed or will commit are perfectly normal and
acceptable in society and nature.” [112, p.81-82].

An important legal act is the Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse, which the Verkhovna Rada of
Ukraine ratified on June 20, 2012. In particular, Articles 18, 22, and 23 of this
Convention require all Parties to legislate the criminalization of such intentional
conduct as engaging in sexual activity with a child who has not reached the statutory
age for engaging in sexual activity and engaging in sexual activity with a child when:

coercion, force, or threats are used; violence is committed with the conscious use
of trust, authority, or influence on the child, particularly in the family;

violence is carried out in a particularly vulnerable situation for the child, in
particular, due to mental or physical incapacity or dependent position [113]. The
Convention also specifies concepts such as “child abuse”, “sexual harassment of a
child”, and other actions that potentially affect a child or adolescent by an offender and
requires statutory measures to criminalize them.

One way or another, it is difficult to talk about and fully characterize some rather
existing steps of the state to counteract and prevent the sexual abuse of minors. After
all, law enforcement and legislative agencies began to actively raise this issue only a
few years ago, when the number of victims of pedophiles began to grow one way or
another.

Thus, in 2019, the Verkhovna Rada of Ukraine approved a bill introducing a
single register of persons convicted of crimes against sexual freedom and sexual
integrity of a minor and strengthening the liability for crimes against sexual freedom

and sexual integrity of a minor, which is maintained by the Ministry of Justice of
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Ukraine and the information contained in is available to authorized officials of the
Ministry of Justice of Ukraine, the Department for Execution of Criminal Punishments,
State Institution Probation Center, State Institution Health Center of the State
Penitentiary Service of Ukraine, law enforcement agencies, prosecutors, pre-trial
investigation bodies, prosecutors, investigators, and employees of the State Bureau of
Investigation [114].  In fact, it is an electronic database that collects and stores
information about those who have committed sexual abuse and crimes against
children’s inviolability.

The draft law also significantly increased criminal liability for such crimes. For
example, rape of minors under the age of 14, regardless of consent, is punishable by
imprisonment for a term of 10 to 15 years. A repeated rape of a child entails
responsibility as 15 years in prison or life imprisonment of the offender.

It is worth noting that today’s urgent problem is virtual pedophilia, which is
currently one of the main dangers of society. This is a phenomenon that cannot be fully
controlled and completely eradicated. There are now many opportunities for parents to
protect their child from possible attack by an offender, but even such applications are
not reliable and can also be easily disabled. Moreover, cases of virtual pedophilia are
difficult to prove, especially when electronic evidence in the state is not a valid basis
for the accusation, and even considering that it can be destroyed, which frees the hands
of criminals who feel impunity. However, law enforcement agencies actively fight
criminals online by pretending to be a potential victim, or, conversely, as a pedophile
looking for like-minded people. An active information campaign encourages all users,
especially children, to be attentive to those they communicate on social networks.

Considering the experience of other countries and comparing society’s attitude to
this issue, we can conclude that Ukraine, although beginning to combat pedophilia
actively, is at the beginning of this path.

Thus, the above-mentioned draft law contained a proposal to introduce chemical
castration, which exists in the United States, Europe, and the CIS. Still, the President
of Ukraine vetoed this provision. On the one hand, analyzing its success and positive

impact on recidivism rates for such crimes, we can say that it would still be worth
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accepting and implementing castration. However, there is another side that can
negatively affect society.

First, chemical castration is a rather expensive procedure for our state’s budget,
which is currently in an economic crisis. Second, there is the question of the coercion
or voluntariness of such a procedure. In this case, it would be appropriate to introduce
voluntary castration, which will be accompanied by the support of a psychiatrist and
constant supervision of the offender throughout the course of treatment. Then it really
will be a tool that helps pedophiles themselves well aware of their danger. After all,
only those who have realized their actions and repent of them will agree to voluntary
castration. Besides, forced castration can be a challenge to a person who, after the
procedure, can pose an even greater danger to society, and especially to the objects of
sexual desire. This will provoke aggression, which can actually replace the abuser’s
sexual attraction.

Surgical castration is also used as a punishment, which, in our opinion, is not an
effective punishment. This only leads to physiological, mental disorders and great
stress. Thus, in the United States, this type of castration is applied to those criminals
who seem to be physically and mentally ready. However, it is impossible to be ready
for actions that can disgrace you from a moral perspective. This will be serious stress
even for the most demoralized person.

One of the types of punishment for this type of offense is life imprisonment. It is
worth noting that a criminal who is really a danger to society and has a deformed
psyche, even after treatment or castration, will not become an adequate part of society.
An abuser’s perception of the world is already distorted, so sexual attraction may be
the basis for other criminal acts. They may not necessarily be related to a person’s
sexual freedom or inviolability, but they will be destructive to the offender and other
people. Such people should be isolated from society and potential victims for as long
as possible.

It would be appropriate to register all suspects in juvenile delinquency and other
related crimes in psychiatric hospitals concerning preventive measures. This will

prevent further developing a personal pedophile criminal, even if he or she is not
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convicted. In this way, it will be possible to investigate in detail the suspect’s identity,
assess actions, and propensity to commit such crimes. The introduction of psychiatric
supervision of suspects and accused persons may allow predicting their next steps and
prevent them.
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SECTION 6. FINANCE LAW

6.1 Peculiarities of defining the legal regime of e-money

The article is devoted to the peculiarities of determining the legal regime of e-
money. The urgency of the problem described in the article is caused by the
acceleration of the digitization process in the world and the objective need to be
included in the global information space due to the rapid growth of the e-money market.
The article describes the conceptual and categorical apparatus (legal regime, money,
e-money). It is established that a wide variety of views on the interpretation of the
concept e-money is caused by several circumstances, namely: this term is relatively
new, not fully specified and regulated in Ukraine; the very phenomenon of electronic
money is quite complex both in explanation and use, and in assigning them to a certain
type of payment methods. It is noted that the use of e-money significantly improves
the quality of payment transactions, which is especially important at this stage of
market and social relations development. In order to separate the concept e-money
from other similar concepts, the features of e-money are defined. It was found that e-
money was created to speed up the circulation of ordinary money in our understanding,
but their use is complicated by the mandatory condition of the user's e-wallet, which,
in turn, significantly narrows the circle of users, because not everyone has access to
relevant technologies. The advantages of e-money are determined. The regulation of
electronic money circulation is described. It is noted that the field of distribution and
use of e-money is not sufficiently structured, because the majority of the population is
simply not ready for the introduction of new technologies. The comparison of e-money
with cash and non-cash money is made. It is emphasized that e-money is a special kind
of money that has no intrinsic value, is considered an obligation of the issuer, is a
special type of payment method and occupies a special place in the system of electronic
payment methods, because it is a completely new form of money. It is noted that e-

money is in e-wallets in the form of accounting information, and rather performs the
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function of a measure of value in specific legal relationships, because it is used by a

narrow circle.

Key words: non-cash money, cash money, information society, e-money, legal
regime.

Problem statement. The modern world is rapidly evolving and changing,
today's pandemic conditions have accelerated the process of digitization of the world.
The phenomenon of e-money is widespread in use, but objectively is not fully regulated
and is not a publicly available method of payment. The domestic field of information
technologies is currently in a constant development process and, accordingly, needs to
be included in the world information space. This is the basis for the development of
the information society in Ukraine. Therefore, one of the pressing issues related to the
development of the information society and information technology is the use of e-
money. Thus, according to the National Bank of Ukraine, in 2019 the e-money market
has almost doubled. This applies to indicators of the process of issuing e-money and
their use, which increased more than 2.3 times. Despite the fact that the use of
electronic money is constantly increasing and the number of electronic money users is
growing, many questions about their functioning remain unexplored, including the
question of determining the legal regime of e-money.

Analysis of recent research and publications. Today a significant number of
scientific papers are devoted to determining the legal status of e-money, which
indicates the relevance of this topic. Thus, such scientists as A. Volik, N. Ivaniv, V.
Kravchuk, S. Shimon, N. Shyshkova and others focused on this issue.

The purpose of the article is to define the concept of e-money and outline its
place in the system of electronic payment method.

Presenting main material. To study the features of the legal regime of e-money,
we consider it appropriate to determine the doctrinal understanding of the concept of
legal regime. Thus, N. Kovalenko explains this definition as a normatively established
exceptional order of state regulation of special social relations, which is objectified
through a structured set of various regulatory and legal methods, the complex of which
Is determined by the specifics of regulated relations [115].
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In is also important to define the concept of money. In particular, O.V.
Danylenko reveals the concept as follows: money is expressed in the form of
banknotes, coins or entries in the currency, which is defined as a legal tender, is the
universal equivalent and measure of the value of all other objects of civil rights of a
paid nature [116].

There are many opinions among scholars studying e-money about the doctrinal
definition of this term. Thus, some scientists refer to e-money as a form of non-cash
money. Others, comparing ordinary and electronic money, consider the latter through
the prism of applying to them the legal regime of things. There are also some points of
view that this is a right of claim or a monetary obligation. However, some scientists
refer to electronic money as a special kind of securities or equate e-money to the
equivalent of ordinary money [117]. Such a wide variety of views on the interpretation
of the above term is due to several circumstances, in particular: the term e-money is
relatively new, not fully specified and regulated in Ukraine; the very phenomenon of
e-money is quite complex both in explanation and use, and in assigning them to a
certain type of payment methods.

At the same time, according to the Law of Ukraine On Payment Systems and
Funds Transfer in Ukraine [118], e-money is considered an obligation of the issuer,
although it does not mean that the direct payment method is the obligation of the bank
that issued such money. The binding factor is not the issuer's obligation, but the right
of claims against the bank to repay e-money.

In order to separate the concept of e-money from other, at first glance similar
concepts, it is necessary to define the characteristics of e-money. Thus, the special
features of the latter include: monetary value; storage takes place on an electronic
device; is considered a separate payment method, is the so-called monetary obligation
of the issuer; performed in cash or non-cash; quite limited in movement; accepted by
economic agents and are not used by all legal entities [119]. The main feature and
difference of e-money, according to P. Senishch, is its ability to circulate freely and

transfer between users, which is called transferability [120].
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Many scientists, including A. Protsenko, also emphasize that e-money, in
addition to the means of payment, is also the obligation of the issuer who issued it.
Completely different participants in the legal relationship can accept e-money as a
mean of payment. Participants in commodity-money relations may remain anonymous,
If necessary. Special technical systems, accounts and e-wallets are used to make
payment transactions. In this case, e-money can be expressed in any currency units
[121].

Based on the above, e-money is a way to ensure the transferability of payment
in the course of commodity-money relations. Accordingly, e-money can be considered
as credit, as it is the obligation of the person who issued such money. That is, on the
one hand, e-money was created to speed up the circulation of ordinary money in our
understanding. On the other hand, their use is complicated by the mandatory condition
of the user's e-wallet, which, in turn, significantly narrows the circle of users, as not
everyone has access to relevant technologies.

At the same time, e-money can be accumulated and have a specific value (which
IS expressed in a certain currency); it is accepted by both individuals and legal entities
for settlements; e-money is an obligation of the issuer and is put into circulation after
its exchange for ordinary (cash or non-cash money); they may not be less than their
issued value and may be used in reverse exchange at the request of the owner; e-money
is stored in electronic form or on a special physical device for storing such money; can
be owned by the owner directly or remotely on the server [122].

Based on the above, the advantages of e-money include: simplicity and low cost
issuance, independence from banks, high portability, no division into denominations,
no need for constant conversion, no loss of quality over time, easy payment, no
personalization, rigid security system and ease storage [123]. Hence, the use of e-
money significantly improves the quality of payment transactions, which is especially
Important at this stage of development of market and social relations.

According to the Resolution of the Board of the National Bank of Ukraine On
Amendments to Certain Legal Acts of the National Bank of Ukraine on Regulation of

Electronic Money Issuance and Circulation No. 481 as of November 4, 2010 both
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individuals and business entities may use e-money for payment transactions for goods,
works, services. Individuals can also transfer such money to other users. They can
receive e-money and repay it in exchange for cash or non-cash money [124]. Instead,
legal entities and businesses in the course of their activities can receive e-money from
other users and repay it in exchange only for non-cash funds.

When considering the peculiarities of the legal regime of e-money and its place
among electronic payment instruments, it is worth mentioning the experience of the
United States of America, because it was in this country that the idea of e-money
appeared. At the same time, at the end of the 20th century, with the spread of the
Internet, electronic payment systems began to be actively used, and in 1994 the legal
regime of electronic money was enshrined in law in the European Union [125]. Thus,
the phenomenon of electronic money is relatively new, but already very common.
Therefore, their research and further detailed regulation at the legislative and doctrinal
levels are relevant.

In Ukraine, on the other hand, the fielf of e-money circulation has not been
regulated for a long time. Only in 2008 the first legal norms governing such public
relations began to appear. Examples of such norms can be found in Articles 7, 40, 56,
67 of the Law of Ukraine "On the National Bank of Ukraine", Articles 9, 10, 12, 15 of
the Law of Ukraine "On Payment Systems and Funds Transfer in Ukraine". The main
body that monitors the issuance, circulation and operation of e-money is the Board of
the National Bank of Ukraine. The first legal act concerning e-money was the
Regulation on Electronic Money in Ukraine as of June 25, 2008. Currently, the
Resolution "On Amendments to Certain Regulations of the National Bank of Ukraine
on Regulation of Issuance and Circulation of E-Money" as of November 4, 2010 is
currently inforce. Despite this, the field of distribution and use of e-money is not
sufficiently structured, because the majority of the population is simply not ready to
implement new technologies.

For more complete study of the legal regime of e-money, we consider it
appropriate to compare it with cash and non-cash money. So, as for the differences

from cash, the usual money in our understanding has a special legal regime of things,
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because they have a material form, which in turn does not have e-money. The issuance,
provision, support and operation of ordinary money is provided by the National Bank
of Ukraine, while e-money can be issued by private institutions and banks. When
paying cash there is a transaction with money as property.

As for the differences from non-cash money, it should first be noted that e-
money can be used by those who have e-wallets, and therefore it is not a publicly
available method of payment. Issuers of such money can be not only the National Bank
of Ukraine, but also various banking institutions. Non-cash payments are made on the
basis of the issuance of a payment document indicating the existence of a payment
obligation (information on the issuance of funds or a monetary obligation) [126].

In turn, users of e-money can receive such money as the right of claim against
the issuer to repay it in exchange for cash or non-cash [127]. In the comparison of cash
and electronic money, the opinion of D. Potyarkin, who considers cash to be accounting
information, deserves attention. That is, banks do not work directly with money, but
with information about cash flows [128]. In this sense, these phenomena are similar,
as they contain signs of the binding right to claim against the bank or the issuer of
money. But the main difference is that e-money is credited without creating a bank
account, which further determines the various sources of legal regulation and the
emergence of obligations of the parties to ensure the right of claim [129]. At the same
time, it is common for all the above types of money that it can be a legal tender.

Thus, the issue of determining the legal regime of e-money is extremely difficult
because of its legal nature. In particular, the term "money" generally refers to specific
monetary units. In this case, to secure and accumulate monetary resources for a
particular person it requires a carrier for its storage and accounting. Such carriers for
cash are material and ordinary in our understanding money (banknotes and coins); for
non-cash money, such a carrier is the right to demand a special type, which is expressed
in the bank account record and is the basis for the formation of relations between the
user and the bank or issuer; e-money requires the right of claim, which is fixed in the

account of the e-money operator and which is not deposited in the bank account. This
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Is how the objects of financial law, which are called forms of money, look completely
different in their content [129].

The above types of money are difficult to compare, because cash has a material
form and a special regime of things, which is enshrined in law. The operation and
movement of non-cash money is provided by an additional subject of public relations
in the field of payment transactions - banking institutions. It is important that the issuer
of both cash and non-cash money in Ukraine is the National Bank of Ukraine, which
determines its value and ensures its functioning. This is the main feature that separates
these types from e-money. E-money can be issued by banks through special
communication technology systems. They are the issuer and the main actor in the
circulation and use of such money. Such banks are responsible for issuing e-money, as
users of e-wallets apply to these institutions with the right to demand the exchange of
e-money for cash or non-cash. In this aspect, we can also say that e-money is a mean
of measurement for ordinary money in our understanding. Anyway, the issuer
exchanges it for cash or non-cash. E-wallets are used for convenient, rapid, and
sometimes anonymous payments, as well as international payment transactions.

Conclusions. Thus, e-money is a special kind of money that has no intrinsic
value, is considered an obligation of the issuer, is a special type of payment method
and occupies a special place in the system of electronic payment methods. It is a
completely new form of money, with both advantages and disadvantages. E-money is
in e-wallets in the form of accounting information, and rather performs the function of
a measure of value in specific legal relationships, because it is used by a narrow circle
of people. Another important fact is that legal relations concerning the use of both non-
cash and e-money provide for the presence of a third party in the legal relationship
(bank or issuer of e-money), which is contrary to subjective law, when between the

initial state of property and subsequent owner there can be no mediators.
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6.2 3acagu yI10CKOHaJIeHHS NPABOBOIO PeryJIl0OBaHHs OIOUKETHOr0 mpoiecy B
Ykpaini

Ycnix ynpaBiiiHHS TPOIECOM 010 MOOLTI3alliil, pO3MoiTy, Mepepo3no Iy Ta
BUKOPUCTAHHSI KOIUTIB JIE€P’KaBHOTO OOJKETy BUMAra€ 4YiTKOTO pPO3MEKyBaHHS
GyHKIIH 1 000B'SA3KIB MiX TUIKAMU BIIaAd B MOETHAHHI 3 0aTaHCOM X BIIMOBITHUX
MOBHOBaXX€Hb. [[0BHOBaXEHHS 3aKOHOJIaBUO1 Ta BUKOHABYOI T1JIOK BIAIH OCOOJMBO
BXJIMBI JJ1s1 3a0€3MeUeHHS HAJICKHOTO HAIISIAY Ta MiA3BITHOCTI. 3 METOI0 peati3alii
3a3HAYEHOTO HEOOXITHO MPABUIBHO PO3POOWTH HOPMATUBHO-NPABOBY 0azy, o
3a0€3MeUYnTh ONTUMATIbHE PETYIIOBAHHS BCIX CTaJIA OI0/IKETHOTO MPOIIECY.

Sx TONOBHMI PO3MOPSIHUK KOIITIB JEp>KaBHOro Orokery MiHICTepCTBO
¢iHaHciB  YKpaiHM Ta HOro OYUIBHUK TOBHMHHI  BOJIOAITH  JOCTaTHIMHU
MOBHOBaXEHHSIMU. Tak, MIHICTp MOBUHEH MaTU aJeKBAaTHI IMPaBOBI Ta TEXHIYHI
IHCTPYMEHTH Ta OyTH JOCTaTHHO KBaJli(pikoBaHMM. BapTo 3a3HaunTH, 0 Hapas3l a0
CUCTEMH TOJIOBHOTO PO3MOPSTHUKA, KPIM IIEHTpaJIbHOTO anapary MiHdiHy, BXOIATh
IIICTh BIJATNOBIIAJIbHUX BHKOHABIIB, a caMme: Jlep)kaBHa Ka3HaueWchka CIIy»0a
VYkpainu, [lepxaBHa MutHa ciyx6a Ykpainu, /lepaBHa nojgaTkoBa ciryk06a Ykpainu,
Jlep>xaBHa mpoOipHa cimyk0a Ykpainu, JlepkaBHa (iHaHCOBa 1HCIIEKINS YKpaiHW,
Hep>xaBHa ciry>x0a (hiHaHCOBOro MOHITOpHHTY YKpainu [130].

Sk crpaBennuBo 3a3Havae O. I1. ['ermanenb, O10JPKETHUM KOHTPOJIb, 11€, MO-
nepiie, HanpsIMOK (PIHAHCOBOT [ISIIBHOCTI JIepKaBW B YIPaBIiHHI OHOIKETHUM
MPOIIECOM, MO-Apyre, G1HAHCOBO-KOHTPOJIbHA JIISUIbHICTh YITOBHOBAaYKEHUX CYy0’ €KTIB 1
IPOMAJICBKOCTI, IO 3IMCHIOETHCS HAa BCIX CTaIAX OFOHKETHOTO IPOIIECY 3 METOIO
JOTPUMaHHS OFOJPKETHOTO 3aKOHOJIaBCTBA BCiMa ioro yyacHukamu [131].

[Ilomo xapakTepy BIUIMBY KOHTPOJIOYUX OPTaHiB, CIiJ 3a3HAUYUTH, 1[0 TaKUI
BIUTMB HE MOKHA 3BOJUTH JIHIIE JI0 CUCTEMAaTUYHOTO CIOCTEPEIKEHHS, OCKUIBKHU 10
MMOBHOBAXEHb KOHTPOJIIOIOYMX OpPraHiB BIAHOCHTHCS HAKJIQJCHHS CTSATHCHBD,
MPUIHATTS HOPMATUBHUX pilieHs Toio [132].

Kabiner MiHICTPIB € KJIIOYOBHM OpPraHOM, IO MPUHAMAE PIMICHHS CTOCOBHO

MOO1II3aIli, PO3MOJLTY, MEPEePO3NOJITy Ta BUKOPUCTAHHS KOIITIB AEpP>KaBHOIO
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OroKeTy. Ycmix OrRJKETHOI cucTteMu Oarato B 4YOMY 3alleKUTh BiJ  TICHOL
KoopaWHAIli Ta B3aeMoali Mk MiHicTepcTBOM (iHAHCIB Ta Tally3¢BUMHU
MiHicTepcTBaMH. [amy3eBi MiHICTEpPCTBA HECYTh BIAMOBINAIBHICTh 32 BU3HAYCHHS 1
peaizarliito Jep>KaBHOI MOJITUKH Y CBOEMY CEKTOP1 B paMKax MOJIITUKH Ta OO0 PKETHUX
oOMexeHb, Bu3HaueHux Kabinerom MiHicTpiB YKpaiHu.

3aKOoHOMABUMN OpraH, B CBOIO 4Yepry, MOBUHEH MaTH JOCTaTHI KOIUTH MJIs
OL[IHKKA JIepKaBHOI TMOJITHKH, PETENBHOrO0 aHamizy OIOKETy Ta KOHTPOJIO
e(eKTUBHOCTI Or0 BUKOHAHHA. YPsJl TOBUHEH HAJATH MapjaMEHTy OIOKET, SIKU
BU3HAYa€  JiepkaBHY  (QICKaJIbHY  TMOJITHKY Ta  MAKPOCKOHOMIYHI  IILI.
3araapHOMPUMHSTOIO € TPaKTUKA, KOJU CIEUIaIbHUNA MapiaMEHTChKUI KOMITET
po3ruisiiae OIOKET, a 1HIII KOMITETH BUBYAIOTh OCTATOYHI JOKYMEHTH 1 3BITH. P1uHMit
OIO/DKETHUM IMKJ CKJIAAaeTbesl 3 (OpMyBaHHS MPOEKTY OIOJKETy BHUKOHABUYOIO
TUIKOI0 BJaAW, PO3TISAY Ta 3aTBEP/KEHHS 3aKOHOJABYMM OpPTaHOM, BHKOHAHHS
B1JIOMCTBaMH 1 3aBEPILIYETHCS AYIUTOM.

OCHOBOMOJIOKHUM TPUHIIUAIIOM JEp>KaBHUX (DIHAHCIB € MPUUHATTS pIllIEHb Ta
YOpaBIiHHA JepkaBHUM (GoHaaMu. JlepxaBHI KOIITH HaJleXaTh BCIM IUIATHUKAM
MO/JATKIB, CYCHUJIBCTBY B LUIOMY. 3aKOHOAABYM OpraH, SKAW € BUIIUM
MPEICTaBHUIIBKUM OpraHOM JepXaBu — OOpaHWil IJIaTHUKaMH TOAATKiB, Hece
BIJIMOBIJIAJIBHICTh 32 MPUUHATTS PIIIEHb MPO MOPSIOK BUKOPUCTAHHS JEP:KaBHUX
KOIINTIB. YTIPaBIiHHS JAepKaBHUMH (POHIaAMU 311MCHIOETHCS YPSIOM.

[TogiOHUM YWHOM, PO3MOJIT TMOBHOBAKEHb 100 NPUNHATTS pIlICHb Ta
YIPaBIIHHS J0MOMAarae 3ano0irTi OMopTyHI3MY y BiTHOCHHAX. Takuil o111 MOBUHEH
rapaHTyBaTy, 110 Ti, XTO BUPIIIYE, K CI1]] BAKOPHUCTOBYBATH T'POIIOBI (OH]T KOMITIB, 1
Ti, XTO iX BUKOPUCTOBY€E, HE € OJHMMHU 1 TUMHU X ocoOamu. I[iA3BITHICTH CTae
[EHTPAJIbHAM THUTAHHSIM 3 TOYKH 30py 3aXHUCTy IHTEpPECIB IUIATHUKIB TMOJATKIB 1
cycniascTBa B mijioMmy. CaMe B 1IbOMY BIJIHOIIEHHI 3aKOHOJaBYa BJiaJla € TapaHTOM
30€pEKECHHS KOIUTIB IUIATHUKIB MOJATKIB. TakuM YHWHOM, HEOOXIJHOI YMOBOIO
3aXHCTy 1HTEPECIB CyCHIBCTBA € TE, M0 3aKOHOIABYMI OpraH Ma€ MpaBo MPUUMATH
pilieHHsT 1Mo OrokeTy. TakuM 4YUHOM, OFOKET, 3aTBEPUKEHUN 3aKOHOJAABYUM

OpraHoOM, € HOPHJAMYHO OOOB'SI3KOBUM I ypsay. Y IIbOMY CEHCI OIOJKET €
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IOPUANYHUM JIOTOBOPOM MIXK YpSJIOM 1 3aKOHOJABYUM OPraHOM MpO Te€, IO ypsia
MOBHUHEH 3p0OUTH B HOBOMY (piHaHCcOBOMY poIli. KOHTpOJIb 32 BUKOHAHHSAM OIOIKETY
€ TOTY>KHUM I1HCTPYMEHTOM IIA3BITHOCTI TpOMajsiHaM Ta 3HAHHSAM TOTO, SIK YPSI
BUTpAYa€ rPOLIOBI KOIITH.

TakuMm YWHOM, 3 BUIIEBUKIIAJICHOTO OYEBHIHO, IO, MPUHAWMHI B TEOpii,
3aKOHO/AaBYa Bjaja SBISE COOOI0 HAMOUTBIN BAaXKJIMBUM OpraH MiA3BITHOCTI
CyCHIILCTBY B yIpaBJiHHI JepxkaBHUMHU (¢iHancamu. Illogo 3akoHOIaBYOIrO
PETYIIOBaHHIO OFOPKETHOTO TPOIIECY, MOIIIFHO BHAUTUTH TPU KIFOUOBI €JIEMEHTH B
THCTUTYIIMHUX MEXaHI3Max 3aKOHOJIaBUOTO OpraHy JJisi BUKOHAHHS oro 00OB'S3KiB:
BIJINOBI/IHI TOBHOBAYKEHHS, OpraHi3ailiiiHa CTpyKTypa 1 KOHTPOJIIOIOYUH BILIUB.

1. IToBHOBaXXKEHHS: AJIs1 TOTO, 00 3aKOHOAABUYMII OPraH MaB peajibHy BJIAy B
orokeTHOMy Tiporieci, Konctutymis, brojkeTHuit KoJeKc Ta 1HIN BIJAIIOBIIHI
3aKOHOJaBYl aKTH MOBUHHI MICTUTH YiTKI MOJOXKEHHS. Y IUX MOJOXEHHSIX MOBUHHI
OyTH BUKJIaJICHI TOBHOBAXEHHS 3aKOHOJJABYOTO OPTaHy II0JI0 BHECCHHS IMOMIPABOK 110
OIO/DKETy, 10 TMOAA€ThCs ypsiioM. JlaHli 3aKOHM MOBHHHI JOJATKOBO BU3HAYUTU
MTOBHOBAXEHHSI 11010 BHECEHHS MOMIPABOK, HAMPUKIIA]T, YU MOXKE 3aKOHOIaBUNN OpTaH
MepersisiIaT BUTPATH y O1K 30UTbIIEHHST a00 3MEHIIICHHS.

2. OpranizaniiHa cTpykTypa: s €(eKTUBHOTO Ta A1€BOro (hyHKI[IOHYBaHHS
3aKOHOJIaBUOTO OpraHy Mae OyTH CTBOPEHA CTPYKTYpa KOMITETIB. 3arajibHUil (popmar
nepeadavyae JBa KOMIIOHCHTH: OCHOBHHUM KOMITET — OFOUKETHHH KOMITET,
BIANOBIJAJILHUN 3a BCl OIO/UKETHI IMTAaHHS, 1 JEKUIBKOX IIIJIKOMITETIB,
BIJIMOBIIAJILHUX 32 Pi3H1 c(hepH MOTITHKH, 111010 Or01KeTHOTO TIpotiecy. L cTpykTypa
JI03BOJISIE  3aKOHOJIABUOMY OpraHy 3/IHCHIOBAaTH SIK 3arajbHUN KOHTPOJb Hal
OI0/KETHUM TIPOILIECOM, TaK 1 OUIbII KOHKPETHE IMOIIMOJICHE BUBUCHHS PI3HUX
JIep>KaBHUX Mporpam abo 3axoiB.

3. KoHTpontorouuii BIUIMB: KPIM TOrO, 3aKOHOJABYMI OpraH MOBHUHEH MaTH
MO>KJIUBICTh aHaNI3yBaTH OIODKET ypsidy, 1 L€ 3aJekKUTh BiJ TpbOX (DaKTOPIB: yacy,
iHdopmarrii Ta mocsimy. [lepin 3a Bce, 3aKOHOAaBYOMY OpraHy HEoOXigHA JOCTATHS
KUTBKICTh Yacy JUIsl pO3TJIsAly Ta aHami3zy Owopkety ypsaay. [lo-npyre, 3akoHogaBuuit

OpraH TakKOX TOBHHEH MaTh HEOoOXiaHy 1HGOpMAII0 TPO BapTICTh JACPKABHHUX
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nmporpaM. 3aKOHOJIaBUMI OpraH MOKe caM 30upaTH Taky iH(popMmailito abo CTBOPIOBATH
yMOBH 11 00MiHY 1iH(opMaitiero. [To-Tpere, 11t epekTUBHOTO TIeperyisiay Ol KETy
3aKOHO/ABUOMY OpraHy TaKOK HEOOXITHHUI MepcoHall, KUl 100pe 3Ha€ KOHKPETHI
nporpamu, nepeadayeHi aepxkaBHUM OrojpkeToM. OCKUIBKH CIIOCTEpIraeThest Opax
9Jacy y 3aKOHOJIABIIiB, HEOOX1THOTO JJII CAaMOCTIHOTO PO3TIISAY BCHOTO OOJIKETY.
[HmMIM CyTTEBUM 3aKOHOJABYMM HEJIOJIIKOM € BiJICYTHICTh PO3BUTKY 3aKOHOJIABYOTO
OI0/PKETHOTO JOCTIAHUIIKOTO TOTEeHIIay. BiacyTHICTh OyAb-IKOTO 3 HaBEIACHUX
BUIEe (DAaKTOPIB CYTTEBO BIUIMHE HA PO3IJIS]T 3aKOHOJABUYUM OPTaHOM JEpP>KaBHOTO
OI0IKETY.

EdexkTuBHICTh 3aKOHOAABYOTO PETYIIOBAHHS OIOPKETHOTO MPOIECY 3aJICKUTH,
30KpeMa, BiJl BCTAHOBJIEHUX MPaBUII 1 mpoueayp. BBaxxaemo 3a AOLIbHE PO3IIISIHYTU
JIB1 TIOIIMPEH1 MOJIEN1 PEryIlOBaHHs: MOJIEIb CUIIbHOI BUKOHABYOI BJIAJIA 1 MOJEIb
CUJIbHOI 3aKOHOJIaBYOi BJagu. Y MOJIENl CHJIHHOI BHUKOHABYOI BJIAIU TMPE3UJICHT
BOJIOJII€ BEIMUYE3HUMH OIOKETHUMHU IMOBHOBAKCHHSMH, TAaKUMH SK TIPABO BETO Y
npesunenta CIIIA. Take mnpaBo BeTO BCTaHOBIIOE OIOJHKETHY PEKOMEHIAIIIO
MPE3UICHTA K KPAHIO MEXY, BUIIE SKOi 3aKOHOJAaBYMI OpTraH HE MOXKE ITiTHATHCS,
a00 Tpe3uICHT HaKJIa/Ie BETO Ha oro pimeHHs. Konu 3akoH01aBuMil OpraH CKOpouye
OI0JDKET MporpamMu HIDKYE TIPE3UJICHTChKOI MexXi, 1€ Mae OyTH CXBaJeHO
npesunaeHToM. [lo cyTi, mpe3ueHT MOKe HAaKJIACTH BETO Ha BCE, IO BUXOIUTH 3a
pPaMKH MIEPBUHHKUX OIOJKETHUX PEKOMEH/IAITIN.

[HImIa Mozens — CHIIBHOI 3aKOHOAABYOI Baad, 3a00pPOHSIE BETO MO OKPEMHX
MO3UIIISIX. Y TaKUX YMOBaX 3aKOHOJIABII MOXYTh MPAKTUYHO TIEpenucaTi OI0KET Ha
CBIii PO3CY/l 1 IPEJACTABUTH MOTO MPE3UICHTY Ha OCHOBI IMIIEPATUBHOTO MIPUHITUITY.

XopouuM MpUKIaIoM a1 YKpaiHu MOke ciyryBatu HuHiIIHS cuctema CIIIA
— Taka, mo npe3uaeHT i KoHrpec B3aemo3zanexHi B muTaHHAX OrokeTy. [Ipesument
HE MOXKE JIOMOTTHCS TPHHHATTS CBOrO OIODKETY 0€3 MPUHHATTS 3aKOHOJIaBYUX
3axo0/11B, a KoHrpec He MOXe TOMOTTHCS BUKOHAHHS CBO€ET OI0JIPKETHOI pe30JIrollii 6e3
3roiu mpesuaeHTta. Llg cuTyallis moBUHHA CIIOHYKATH MPOTHOOPYI CTOPOHM IIYKaTH

KOMITPOMIC, BPaXOBYIOUU MOKIIMBUM KOH(IIIKT B OIOPKETHOMY TPOLECI.
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TakuMm YMHOM, MOKHA BU3HAYUTHU HACTYIIHI 3aCay YIOCKOHAJICHHS IIPABOBOTO
pEryJoBaHHs OOXKETHOTO MPOIIECY:

- IHCTUTYII{HA OCHOBA, siKa 3a0e3meuye 4iTKO BU3HAYCHI TPUHIIUIIN, 3aKPITICH]
B KoHctutyii, bromkeTHOMY KOJIEKC1 Ta 1HIIMX 3aKOHOJJaBYMX AKTaX;

- CepPEeIHBOCTPOKOBI (hiCKABbHI PaMKH, sIKI HAJAIOTh OFOKETHY 1H(POPMAIIIIO B
CepeIHbOCTPOKOBIH MEPCIEKTUBI 1 BCTAHOBIIOIOTH CEPEIHBOCTPOKOBI (hiCKaTbHI 1L

- YITKO BHW3HAUYEHHH 1 3pO3yMIIMH TMpoIec IMArOTOBKH OIJKETY, IO
nependaydae JO0CTaTHBO Yacy JJIsl KOKHOTO €TaIry OI0JKETHOTO MPOIIECY;

- BUKOHAHHS OIOJKETY 1 KOHTPOJIb B TAIy3€BUX MIHICTEpCTBaX 3a0€3MeUyIOTh
JOTPUMAHHS JIIMITIB, BCTAHOBJICHMX MapJIaMEHTOM, B CBOIO 4epry, MIiHICTEpPCTBO
(b1HaHCIB YIIOBHOBA)KEHE KOHTPOJIIOBATH 111 JIIMITH;

- cucTeMa O0JIIKy Ta 3BITHOCTI, 110 Mepedaydae 3B'sI30K CUCTEMH Kiiacudikaiii
BUTpAT 3 MpPOLEIypaMH OLIHKH €(QEKTUBHOCTI Ta pPe3yJbTaTUBHOCTI BHJIATKOBOI
MOJIITHKY 1 IPOrpaM;

- (piHaHCOBUI KOHTPOJIB: OTPIOHA Y3TrO/HKEeHA 1 IIMPOKa 3aKOoHOAaBYa 0asa, 110
BHU3HAYA€E CUCTEMY, IPUHLIMIHN 1 PYHKIIOHYBaHHS OFOI)KETHOTO KOHTPOJIIO.

- eeKTUBHA CUCTEMA MTyOJIIYHUX 3aKyT1BEIIb, B AK1H 320X0UY€THCS KOHKYPEHIIIS

3a KOHTPAKTH, 110 YKJIaAal0ThCs Cy0’ €KTaMu MyOIIYHOI aIMIHICTpaIllii.
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SECTION 7. LABOR LAW, SOCIAL SECURITY LAW

7.1 FOpuanyHi acnekTH NiATBEepI:KEHHSl 3BaHHS JiKap-cmemiajicT Ha Kypcax
CTA’KYBaHHS Ta NMPAaBOBi 3acaayM NMPaBWJILHOIO 3apaxXyBaHHsSl HA MOCAay JiKaps
(mpoBi3opa) cra:xxucra

Jlo pobotu Ha mocagax JdiKapiB 1 MPOBI3OPIB AOMYCKAIOThCSA (haxiBIl, IO
OTpUMali CHeliajbHy MiATOTOBKY Y BHUIIMX HABUYaJIbHUX 3aKJajaxX BIAMOBIAHO O
[lepemiky BUIUX 1 CEpPEeNHIX CIEMIAIbHUX HaBYAIbHUX 3aKJIaJliB, MIATOTOBKA 1
OTPUMAaHHS 3BaHHS B SIKUX JAlOTh MPaBO 3aiMaTUCS MEIUYHOIO 1 (hapMalleBTUUHOIO
AISUTBHICTIO, 3aTBepKeHOoro HakazoM MO3 Vkpaiau Bix 25.12.1992 p. Nel195 (mami —
Hakaz Ne 195), Ta 3BaHHsS Jikapa (HpoBi3opa)-creniaigicta 3 KOHKPETHOI
CHeliagbHOCTi, ab0 arecToBaHi 3a MI€I0 CHEMIAJbHICTIO 3 IMPUCBOEHHSIM
(miATBEpIKEHHSAM) KBaII(PIKALIIMHOI KaTeropii.

VY pa3l sgkmo 3akiH4uBCsA TepMiH Jii ceptudikara Jikaps (TpoBizopa)-
CHeIiagicTa, MPOTArOM OJHOTO POKY IMICJIA 3aKIHYEHHS S-pPIUHOTO CTPOKY 3 MOMEHTY
MonepeHbO1 aTecTallii Ha MPUCBOEHHS (MIATBEPIKEHHS) KBai(iKaIlifHOI KaTeropii
Yy OTPUMAaHHS 3BaHHS JiKaps (TPOBI30pa)-CreniaiicTa 3 1HIIO1 CIEiaIbHOCTI JIKap
(IpoBi30p) MmiJIsiTa€ TEPMIHOBOMY HAMpPaBJIEHHIO HA CTa)KyBaHH4 (Creliani3amito) 1 10
OTPUMAaHHS 3BaHHs «J1iKap (IIPOBI30p)-CHELIATICT» 3apax0OBY€EThCs (IEPEBOAUTHCS) HA
nocaay «Jikap (mpoBizop)-cTaxxuct». [Ipu mpomy Jikapchka (MPOBI3OPCHKA) Mocaaa
Ha yac creriani3anii (cTaxxyBaHHs) BIATOBIAHO 10 MyHKTY 2.1.3 Hakazy MO3 Ykpainu
«IIpo mopanpiie yIOCKOHAJICHHS CHCTEMH IMCILIMIUIOMHOI MIATOTOBKU JIIKapiB
(mpoBizopiB)» Big 22.07.1993 p. Nel66 moBuHHa OyTHU 3amillieHa MOCAJOI0 JiKaps
(mpoBizopa)-cTaxucra 3 Ii€i cnemianbHocTi. [locama mikaps (mpoBizopa)-CTa)kucTa
nmoBMHHAa OyTHM BHU3HaueHa 3 YypaxyBaHHsM BuMmor Kracudikatopa mnpodeciii
JK 003:2010, Hanpukia: «J1iKap-CTaKUCT 3 TEparii» TOIIIO.

3apaxyBaHHS Ha TOcaIy «JIiKap (TMPOBi30p)-CTAKKUCT» 3 MEBHOI CIEIaATbHOCTI
3IMCHIOETHCS y TAKUX BHUIAIKAX:

1) sixio Jiikap (IPoOBi30p) MPOTATOM POKY MICHIsl 3aKIHYCHHS S-PIYHOTO CTPOKY

3 MOMEHTY TIOTIEPEIHBOI aTecTallli 3 MPUCBOEHHIM (TIATBEPPKEHHSIM) aTeCTalliifHO1
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KaTteropii He BUSIBUB OakaHHsI 1 HE TIOaB JIOKYMEHTH Ha 4yeproBy arecrariito (m. 1.10
[TonoxeHHs: PO MOPSAIOK MPOBEICHHS aTecTallli JiKapiB, 3aTBEPIKEHOI0 HaKa3oM
MO3 VYkpainu «IIpo moganbiie yjockoHadeHHs arecTarlii jgikapis» Bix 19.12.1997 p.
Ne359 (mami — Haxaz Ne359); m. 2.1 IlonoxeHHs Npo TNPOBEICHHSA arecTailii
MPOBI30PiB, 3aTBepKeHOT0 HakazoM MO3 Ykpainu «I[Ipo BmockoHaneHHs aTecTartii
npoBi3opiB Ta papmareBTiB» Big 12.12.2006 p. No818 (mani — Hakas Ne818);

2) SKIIO JIiKapio (IIPOBi30pY) 3a PIllICHHSIM aTSCTAIIMHOT KOMICIT BIZIMOBJICHO y
MPUCBOEHHI (MATBEpAKEHH1) Apyroi kBamidikariitHoi kateropii (m. 1.10 [Tonoxenns
PO MOPSIOK MPOBEJCHHS aTecTalli JikapiB, 3aTBeppkeHoro Hakazom Ne359; m. 2.1
[TonoxxeHHs Tpo MPOBEACHH aTecTallii MPoBi30piB, 3aTBepAkeHoro Hakazom Ne818);

3) sixmo Jrikap (IpoBi3op) 3apaxoBaHM (TMIEPEBECHHI) Ha 1HINY IOCaay, JI0
OTpMMaHHSA HUM cepTHdikara JJiKaps-creriaiicrta 3 BIAMNOBIAHOI JIKapChKOi
(npoBizopcbkoi) cniemianibHOCTI (1. 1 [Ipumitku g0 po3aimis I, 11 «Jlikapcbki mocagm»
ta «IIpoBizopchki nocaam» Hakazy Nel95);

4) sKImIO JKap HE MpaloBaB 3a KOHKPETHOIO JIKAPCHKOIO CIENIaIbHICTIO
oinbiie 3 pokiB (1. 1 [TonoxeHHs: Tpo NOPSAIOK HAITPaBJICHHS Ha CTa)KyBaHHS JIKapIB,
Kl HE TPAIfOBAId 3a CIEIATBHICTIO OIBIIE TPbOX POKIB, 1 MPO MOPSAOK iX
HAaCTy[THOTO JIOMYCKY JO JIKapChKOi AISUIBHOCTI, 3aTBEpAKeHOro Hakazom MO3
Vkpainn «lIpo mopsnoxk HampaBi€HHS Ha CTa)KyBaHHS JIIKapiB 1 iX HACTYMHOIO
JTOTMYCKYy 10 JiKapchkoi mistibHOCT» Big 17.03.1993 p. Ne48 (i3 3MiHamu,
3arBep/keHMMU HakazoM MO3 Vkpainu «lIpo BHeceHHS 3MIH [0 Hakasy
MinictepcTBa oxoponu 370poB’st Ykpainu Big 17.03.1993 p. Ned8» Bix 21.12.2010 p.
Nel146, 3apeectpoBanum y Min’tocti 18.01.2011 p. 3a Ne67/18805);

5) sKI0 MPOBI30P HE MPAIIOBaB 32 KOHKPETHOIO IMTPOBI30PCHKOIO CIIEIATBHICTIO
oubmmie 5 pokiB (m. 2.1 TlonmokeHHsT TPO TPOBENCHHS arecTailii MpPOBi3OPIB,
3arBepkeHoro Hakasom Ne§18).

[Ticnst 3apaxyBaHHs (II€pEBEIEHHS) Ha MOCaqy «IiKap (MPOBI30P)-CTAKUCT»
TaKky 0co0y BiApasy >k HAIPaBJIAIOTH ISl IPOXOKEHHS CTaXKyBaHHs (crierjani3ariii) 3

HACTYIHOIO aTeCTAIlI€l0 3 MPUCBOEHHSIM 3BaHHS CIELIATICTa 3 KOHKPETHOI J1KapChKOi
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(TpoBI30OPCHKOT)  CHEMIATBHOCTI, IO Ja€ TMpaBO  3aliMaThcs  JIKapChKOIO
(TIPOBI30PCHKOI0) AiSUTLHICTIO 32 BKa3aHOIO CHCIIabHICTIO.

VY pasi BIIMOBH BiJ CTaKyBaHHS (crieriiamizaliii) jgikap (mpoBi3op)-CTaxHUCT (3a
3ro/iol0) 3 A0TpuMaHHsM BUMor Hakazy MO3 Vkpainu «IIpo 3arBepxenns [lepeniky
BUIIMX 1 CEPEAHIX CHEMiabHUX HaBYAIBHUX 3aKJIaiB, MIATOTOBKA 1 OTPUMaHHS
3BaHHS B SIKHX JAIOTh MPaBO 3aMaTHCS MEAUYHOIO 1 (DapMaIleBTUUHOIO ISIIBHICTION
Bij1 25.12.1992 p. Ne195 moke OyTH nepeBeicHUI Ha TTOcaay MOJIOJIIIOTO CIelialicTa
3 MEIUYHOIO OCBITOIO, @ Y pa3l BIAMOBM BiH MiUIATa€ 3BIIBHEHHIO BIAMOBITHO 0O
nyHkTy 2 cratTi 40 Kojekcy 3akoHiB po mpaio Y KpaiHu.

KBamidikariiiHa xapakTepucTuKa JKaps-CTaXKUCTA BU3HAYAETHCA BIAMOBIIHO
1o «JloBinHuKa KBami(ikaUliHUX XapaKTepUCTUK Mpodeciii mpauiBHUKIBY, Bumyck
78. «OxopoHa 310pOB’s1».

3aBgaHHs Ta O000B’s3ku. Jlikap (IPOBI3OP)-CTAKUCT KEPYETHCS UHMHHUM
3aKOHO/JABCTBOM YKpaiHM TPO OXOpPOHY 3A0POB’S Ta HOPMATHBHO-TIPABOBHUMH
aKTaMH, 110 BHU3HAYAIOTh MISUTHHICTH OPraHiB YIPaBIIHHSA Ta 3aKJIajiB OXOPOHU
3J10pOB’sl, OpraHi3alil0 MEAUYHOI JAOMOMOTH 3a (PaxoM MPOXOJKEHHS CTaKyBaHHSI.
3aiicHIOE pOOOTY 11010 BIAMOBIAHOT JIIKAPCHKOI CHEIIAIbHOCTI BIAMOBITHO 0 BUMOT
KBaMiQiKaliiiHOT XapakTEepUCTUKU (OpraHi3auiiiHy, JIl1arHOCTUYHY, JIKyBaJbHY,
CaHITapHO-MPOPUIAKTUYHY, MPOTUEMIIEMIYHY TOLIO) M1J KEPIBHUITBOM JIKaps-
KepiBHUKA. [Ipu cTakyBaHHI y BHIIOMY 3aKJaJl OCBITH HaOyBae 1 MOrIHOIIOE
npodeciiiHi 3HaHHS I1J KEPIBHUUTBOM 3aKpIIUIEHOrO0 3a HUM BuUKIagada. [lo
3aKIHYEHH1 TEPMIHY MIATOTOBKU Ha MOCA1 JIIKapsi-CTAKUCTA TPOXOIUTH aTECTAIlII0 Ha
3BaHHS JIIKaps-CHOeliajgicTa 3a  BIANOBIIHOI  JIKAPCHKOI  CIEHIABbHICTIO.
JIOTpUMY€EThCSl PUHITUITIB MEAUYHOI JIeOHTOJOr1i. Bene mikapchbKy TOKYMEHTAIlIIo.
Bukonye mpaBuia BHYTPIIIHBOTO TPYIOBOTO PO3MOPSAIKY B YCTAHOBAX 1 3aKiajax
OXOPOHH 3/I0POB’S, Ie TPOXOIUTH CTAKyBaHHS.

Jlikap (poBi30p)-CTaKUCT MOBUHEH 3HATU: YNHHE 3aKOHOJABCTBO MPO OXOPOHY
3I0pOB’Sl Ta HOPMATHMBHI JOKYMEHTH, IO PErJaMEHTYIOTh [ISJIBHICTh OpraHiB
YOpaBIiHHS Ta 3aKJaJIB OXOPOHHU 3J0POB’S; OpraHi3alil0 MEIUYHOI JOMOMOTU 3a

(haxoM MPOXOHKEHHsI CTAKYyBaHHS, MpaBa, 000OB’S3KM Ta BIAMOBIAAIBHICTH JKaps-
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CT@XHUCTAa; TEOPETHYHI 3HAHHS, NPAKTUYHI BMIHHA Ta HABUKH 3 JIKapChKOi
CIEIIaIbHOCTI, 32 SIKOIO MMPOXOJUTh CTAKyBaHHSI.

Kpamidikamiitni Bumoru. [loBHa Bmma ocBiTa (CHeIiaiicT) 3a HaMpsSMOM
maroroBku «MeauimHay. Cremaiaisaiisa 3a I[IEBHOIO CIIELIAJbHICTIO MEIUYHOIO
npodimro. IligBumenns kBamidikamii (Kypcu cTaxkyBanHs). be3 BuMor o craxy

pooOOTH.
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7.2 'eniepHa TMCKPUMiHALIISA Yyepe3 MPpU3MY peaJtizallii npaBa Ha npamio

JIoCATHEHHSI TeHJIEPHOT PIBHOCTI 3aJUIIAETHCS OJHUM 13 MPIOPUTETHUX 3aBIaHb
nepxxaB y XXI ct. ['enepHa piBHICTb — OJIMH 13 HEBIJI’€MHHUX €JIEMEHTIB Cy4acHOTO
cycmiibcTBa. Pi3HHMIS y cTaTi, paci, €THIYHOMY TOXO/DKCHHI, MEPEeKOHAHHSIX 1
CBITOTJISII, Billl 1 CEKCyabHIM Opi€HTalllil BIAMOBIIHO JO BHU3HAHUX MIKHAPOJIHOIO
CHUTBHOTOIO MPHUHIIMIIB HE TMOBHHHI OYTHM MPUBOAOM JJSl JUCKPUMIHAINT JIIOJIEH.
TenjiepHa piBHICT i HEIMCKPUMIHALISA, 30KpeMa, PIBHICTH YCiX TpoMajsH y cdepi
peaizaliii mpapa Ha MpaIko HEe3aJeKHO BiJl CTaTi, € OCHOBHUMHU 3acajaMH JisSJIbHOCTI
MOII 13 camoro MomeHTYy ii 3acHyBaHHs y 1919 poui. Hearickpuminanisa 3akpiruieHa B
SAKOCTI OCHOBOITIOJIOXKHOTO TIpaBa y 3arajbHId Jekiapaiii npaB JmwoauHu [140],
KoHBeHi1ii mpo piBHE BUHATOPOHKEHHS YOJIOBIKIB 1 )KIHOK 3a MPAI0 PIBHOT IIHHOCTI
Ne100 [141], Konsenuii OOH 1979 p. npo nikBigaiito BCiX GopM JUCKpUMIHALIT IIO0
k1HOK [142], Hupextusi 2002/73/€C [143], Pe3zomroniss MOII cTocoBHO TreHaepHOT
PIBHOCTI, CIpaBeJIMBOI OIJIATH Ipalll Ta OXOPOHU MaTepUHCTBA, yxBasieHa 2004 poky
MixnapoiHOI0 KoH(pepeHiero npani [144] ta y 6ararbox HACTYIHUX JTOKYMEHTax 1
KOHCTUTYIIISIX IEMOKPAaTUYHUX JIEPHKaB.

BriMm Ha mnpakTuuli, Ha >Kalb, NPUHIUOM PIBHOCTI MpaB 1 MOXJIMBOCTEH
MpaIiBHUKIB ()aKTUUYHO HA TPAKTHUIIl HE MPAIIOIOTh HaleKHUM 4duHOM. ['eHaepHa
JTUCKPUMIHALIIS - SIBUIIE, SIKE 3a3BHUail CIIOCTEPIrae€ThCsl, HE3AIEKHO BiJl PETIOHY Ta
PIBHSI EKOHOMIYHOT'O PO3BUTKY.

AKTyanpHICTh 111€1 TPOOJEMU YACTO TPOSABISAETHCS B 3aco0ax MacoBOi
iH(dopMarlli, B JOCTIPKEHHSIX 1 JUCKYCISX TAKUX BAXKJIMBUX CBITOBUX 1HCTHUTYTIB, SIK
CaiToBuit 6ank, MixkHapoHa oprasizaiis npaiii. L{i opranizaiiii Takox HaJalOTh HAM
B)KJIMBI CTATUCTUYHI JJaH1 TIPO TeHIEPHOI TUCKPUMIHAIIIT B YChOMY CBiTi, BKIIFOUAIOUH
MIJITOTOBKY IIOPIYHUX JIOMOBIJICH, TaKMX SK KIHKH, OI3HEC 1 3aKOH, a TaKOX
MIATOTOBKY 1HAEKCIB TeHJepHOi piBHOCTI. {1 maHi MO3BOJIIOTH OIIIHUTH PIBEHb
reH/IEpPHO1 PIBHOCTI HA pUHKY TIpailli B ycboMy cBiTl. Tak, y qonosiai CBiToBOro 6aHky,
MPUCBAYEHOMY MPOoOIIeMaM HEPIBHOCTI YOJIOBIKIB 1 K1HOK [ 144 ], HaBeeHa CTaTUCTHKA

10 BOCHMH TOKAa3HUKAMH, K1 XapaKTePU3YIOTh 3aKOHOJIABUO 3aKPITJICHUH CTYIIHb
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HEpPIBHOCTI B HACTYMHHX cdepax: MOOUIbHICTh (IIpaBO KIHKM Ha CBOOOIY
NepeMillieHHs), poboue Micie (HasSBHICTh 3aKOHOJABYMX OOMEKEHb MOJKJIHMBOCTI
3aliMaTy Ty YW 1HIIY poOoue MiCIe), BUHAropoa 3a mpauio (BIAMIHHICTH pO3MIpy
BUHATOPOJM 3a PIBHOILIHHY MpaIo), 3aMixoks (CTymiHb IMATOPSIKYBaHHS
YOJIOBIKOB1), MAaTEPUHCTBO (HACKUIBKH Peali30BaHO MPABO HAa OTPUMAHHS JTOTIOMOTHU
Mo JIOTJIAMY 3a JWTHHOK, IO HAIAIOThCs POOOTOMABIEM BIAMYCTKA 1 T. II.),
HIIMPUEMHUAIITBO (CTYIIHB MPABO3AATHOCTI KIHKH JUIA 3aHHSATTS T1IIPUEMHUIIBKOIO
TISUTBHICTIO), TIPABO JKIHKH Ha 3aXKCT BIACHOCTI (BKITIOYAIOUX aBTOPCHKI TpaBa, MpaBo
PO3IOPSIKATUACS CHAAIMIMHOIO 1 T. J.), MEHCIHHI BUIIATH (BIK BUXOAY Ha IEHCIIO,
NUTaHHS BKJIIOYEHHS Yacy, POBEACHOIO B IEKPETI, 10 3arajJbHOro TPYAOBOIO CTAXKY)
[146]. IIpu npoMy, HalOLIbIIA CTYMIHL HEPIBHOCTI CIOCTEPITAETHCS B C(epl 3aKOHIB,
MOB’SI3aHUX 3 BUHArOPOJIOI0 3a Mpalllo, /1€ KIHKK BOJIOAIIOTH Jjuiie 65% HagaHux
yoJioBikam mnpas [147].

[Ipans mrouHU BIAITpae Ty>Ke BaXIUBY POJb B MIABUIIEHH] AKOCTI )KUTTS, 1 TOMY
HEOOXITHO 3a0e3MeUnuTH pIBHE CTABJICHHS TPU BCTAHOBJICHHI, BUKOHAHHA Ta
NPUNUHEHHSI TPyAOBHX BigHOcHH. HeoOxigHo 3a3HaumTH, mo 13 149 kpaiH, mio
MOTPANUIIM B PEUTHHT 1HAEKCY reHjepHoro mapurery, 101 kpaina mosmimmmia cBOi
noka3HUKUA 3a 1HaekcoM 2019 poky (e BUKIIIOYAae IT’ATh HOBUX KpaiH, WO
MIPUETHATUCS 10 PEUTUHTY B 1IboMy poili). [lle 48 ocib 3a3Haummu, 110 iX MOKa3HUKU
He 3Minwaucsa [148]. 3a perioHaMu HaHOUIBIIIOTO MPOTPECY Y TeHAESPHOMY MapUTETI
nocsiru 3axigHa €Bpona (76,7%), nani — IliBHiuna Amepuka (72,9%), JlaTuHcbka
Amepuka Ta Kapubu (72,2%), Cximna €pomna Tta IlentpampHa A3sis (71,3%)
Ientpanbaa Adpuka (68,2%), [liBnenna Asis (66,1%), bim3ekuit Cxin ta IliBHiuHA
Adpuxka (60,5%) [148].

JIume B 38 3 149 kpaiH 3akoH 3a0e3neuye y MOoBHil Mipi 3a0e3neuye piBHICTh Ha
PUHKY Ipaii MDK YOJIOBIKAMH 1 KIHKamMHu. AJie TUM HE MEHII NEBHI KPOKH B OIK
PIBHOCTI BK€ 3p00JIeHI: MPOBEACHO HU3KY peopM, MOKIMKAHUX MIABUIIUTH PIBEHb
reHASPHOI piBHOCTI OiIbIn HiX B 131 kpaiHi; 3HATO MEBHI 3aKOHOJaBUYl OOMEKEHHS,
HaIPUKJIAJ, 3HKEHHS KIJIbKOCTI 3a00pOHEHUX I >KIHOK poOiT. Bel mi 3axonwm,

0€3CYyMHIBHO, MPHUBEAYTh A0 Oa)xkaHOi METH, IO J03BOJUTH 3HU3UTH YaCTKy y4acTi
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KIHOK B HE(OpPMaATILHOMY CEKTOPI €KOHOMIKH 1 MO30aBUTH iX BiJl MOCTIHHOTO BUOOPY
MDK ciM’€ro 1 Kap eporo [148].

[Ipore siBUIIE TEHAEPHOT AUCKPUMIHALIIT HA PUHKY TIpalll y Till 4M 1HIIIH Mipi He
BTpayvae CBOET aKTyaJIbHOCTI JIsl dKOJIHOI 3 cyyacHUX KpaiH. [lomnpu Te, 1m0 3a ocTtaHH1
JACCSATHIITTS 3HAUYIIICTh KIHOK Ha PUHKY Mpali CYTTEBO 3pOCia, OCKUIbKH 3apa3s
KIHKW CTaHOBJISITH MaiXKe MOJIOBUHY MPO(ECiifHO aKTUBHOTO HACEJIECHHA y 0aratbox
Kkpainax [149, c. 78], 1 npoaoBxKye 3pocTaTH y I1odanbHik podouiit cumi [150, ¢. 193],
KIHKH BCE III€ CTAIOTh KePTBAMHU I'eHCPHOI TUCKPUMIHAITIT B aCTIEKT1 peari3allii mpaBa
Ha mpamo. Tak, skumo y Jlanii, mepeBaxxHo B ABcrpanii, BemukoOputanii Ta
Cnonyuenux IlITaTax, pi3HHIIS Y MOTOKAX YOJIOBIKIB Ta KIHOK SIBHO 3MEHIIUIAacs abo
3HuKIa, 30kpema micas 2000 poxy. YV Kanami ta IliBaenniit Kopei pizHuis mix
ctaTsimu 3pociia. Y @paniii Ta AnoHi1 BOHM 3JIUIIMINCH Ha ToA10HOMY piBHi [149, c.
92].

3a3BUyail CTAaHOBHUILE XIHOK Ha PUHKY Ipali Tipiie, mo BiIoOpaXaeTbCs Ha
MOPIBHSHO HIDKYMX TMOKA3HUKAX MpalleBIalllTyBaHHS, HUKYOMY PiBHI MpodeciitHoi
JISTbHOCTI1, HENPOIOPIIHIN y4acTi B YaCTKOBIM 3aliHATOCTI, JOMIHYBAaHHI 3aHITOCTI
Ha HU3BKOOIUIAYyBaHUX POOOTax, JUCKpUMiHALi B oruiati mpami. JKiHoua mpars
31€0UIBIIIOT0 BUKOPUCTOBYETHCS HAa HEHAMIMHUX POOOUYUX MICIISIX, SIKI HE BAMAraroTh
BHUCOKOI KBamidikarii. Tak, 30kpemMa, B AESKHX KpaiHax CTYIIHb y4acTl XIHKH B
TIHBOBOMY CEKTOPI BHIIIE, HI’K 4OJIOBIKIB [ 146, c. 257].

VY AiiicHOCTI B HAILIOMY CYCHIJIBCTBI MPABOBI HACTIAKMA HASBHOCTI JITEH y CIM’i
MOB’SI3YIOTh JIMIIE 3 JKIHKaMH. Y TIPOIeCi TpareBialliTyBaHHSI caMe€ KIHOK
poboTOoMaBI 3anmUTyIOTh Tpo Iie. YoJsioBikaMm, SK IPaBHIIO, MOJIOHI TMUTAaHHS HE
CTaBJIATHCS. 3BIJICH BUILIMBAE, 10 poOOTOAABElh CaMe >KIHI[ IICIS HapOKEHHS
JTUTAHA TIOBUHCH 3MIHUTH THI POOOTH (BHKJIIOUHUTH 13 000B’S3KIB BIIPSAIHKCHHS YH
HIYHY po0O0TY), a0 B3araii 3BUIBHUTH (SKIIO 116 HEMOXKIUBO 3pooutn) [151, c. 156].
Te, mo 3akoHOMABElb BHUIISAE >KIHKY SK CyO’€KTa, M0 MOTPeOye MOCHIICHOTO
COIIAJIBHOTO 3aXUCTY, 0araTh0X poOOTOIABINB TUTHKY Jisikae [151, ¢. 158].

Opniero 3 mpobOsieM TeHJAepHOi NUCKpUMIHALIT y cdepi TpYJOBUX BIJHOCHH €

ACUMETPUYHHUNA PIBEHB 3apPOOITHUX TIAT )KIHOK 1 YOJIOBIKIB Ha KOPUCTHh OCTAaHHIX.
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I'engepHa HepIBHICTH B OIUIATI Ipalll CIIOCTEPIraeThCsl y BCIX KpaiHax CBITY, IIO
MiATBEP/UKYETHCS JaHUMH TJIOOATBHOTO 1HAEKCY TeHaepHoro pos3puBy [152]. B
yChOMY CBITI 3apO0ITOK JKIHOK CKJIaJa€ JIHIE ABl TPETUHH BiJ 3ap0OITKY YOJIOBIKIB
[146]. 3araioM renaepHa pi3HMIII B OTOJAWHHIN OIJIaTI Ipalll CTaHOBUTH OJIM3bKO 16
%, y Micstaniit — 22 % [153].

HesBakatoun Ha TOW (haKT, 10 MPOTATOM OCTaHHIX POKIB CTAHOBHILE KIHOK
MTOTITIITUIIOCS, — HEPIBHICTh MIXK OIJIATOIO Mparli YOJIOBIKIB Ta KIHOK J0cCi icHye. s
MIPUKJIAAY, TIONPH IEBHY TO3UTHUBHY TEHJICHIIIIO BCE ITI€ HE JIOBOJII TOCTPO HUHI TIOCTAE

MUTaHHA 3a0€3MeYeHHs TeHIepHO1 PIBHOCTI HAa PUHKY Mpaill B YkpaiHi (puc. 1).

23%
21%

18,60%

m2018 m2019 m2020

Figure 1. I'enpepHuii po3puB B omiati npami
Hxepeno: [154]

Sk 6aunmo, BIANOBIAHO 70 AaHUX Jlep>kaBHOI Cy>KOM CTaTHCTHKHU T€HIIEPHUIN
PO3pHB B oI1LIaTi npaili ctanoM Ha 2018 pik craHoBuB 6sm3bko 21%, ctanom Ha 2019
pik cranoBuTh 23%. 3a migcymkamu 2020 poky cepenHi 3apruiaTy KIHOK B YKpaiHi
Oynu Ha 18,6% MeHIMMU, HIXK 3apIijiaTd 40JI0BIKIB [154]. AHani3yr0uu MOKa3HUKH,
MOXEMO JIMTH 10 BHCHOBKY MpPO HECTAOUIbHICTh B PEryJIIOBAHHI OIUIATH TMpalll

YOJIOBIKIB Ta )KIHOK B YKpaiHi.
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3aBsKU BaXKJIMBOCTI CBOET COILAIBHOT POJII MaTepl KIHKU 3MYIIIEHI BCTYIATH Y
HecTallIbH1, KOPOTKOCTPOKOBI TPYAOB1 BIAHOCHHU 3 O1JIbII HU3HKOKO OIJIATOO IMpalli
1 OLIBII HU3BKUM PIBHEM Kap’ €pHUX MOKJIMBOCTEH, HIXK 4oyoBiKU. [IpuunHu Taxoi
JTUCKpUMiHaIi, il 00CsIT pi3HATHCS B PI3HMX KpaiHaX 1 BOHU 3MIHIOIOTHCS 3 4acOM.
Bapto Big3HauMTH, MO0 BAXKIMBUM KPOKOM Ha UUIAXYy HOPOTHAIl TeHIEPHOI
TUCKpUMIHAIi po3pobneHa Ta mpuiiHiaTa Pamoro €Bpomm «Crtparerisi reHaepHOT
piBHOCTI Panu €Bponu Ha 2018-2023 pokuy, sika € OCHOBHUM JIOPOTOBKA30M Ha HUIAXY
MOJI0JIAaHHS TE€HAEPHOI HEPIBHOCTI 1 AMUCKpUMIHALIL Y BCiX ii BUsIBaX. 30Kpema, UM
JOKYMEHTOM NEepea0aueHo «IOAOJaHHS MOCTIMHUX TeHJEPHHUX IMPOTalIuH Yy cdepl
3aMHATOCTI, OTUIATH Tpali, oigHoCTI» [155]. IIpoTe, Ha HAII MTOTJISI, SIBUIIE TeHISPHOT
JUCKPUMIHALIT NOTPeOy€ MOAAIBIIOrO Ta OUIBII AKTUBHOTO BTPYUYaHHS JIEp>KaBH, KA
Ha OCHOBI COIIAJILHOT CTpaTerii TEeHJIEpHOI PIBHOCTI Ta BIAMOBIIHOTO TEHJEPHO-
CIIPSIMOBAHOTO 3aKOHOJIABCTBA MO0 BHUPIBHIOBAHHS MOKJIIMBOCTEM YOJIOBIKIB 1
KIHOK Yy cdepl mpami MOXE CHPUATH YCYHEHHIO JUCKPUMIHAILII 1 3a0e3NeyeHH1
PIBHOCTI, B TOMY YHMCJI1 i T€HJIEpHOI PIBHOCTI, y cdepi npartil. Bei riiku Biajaym MarmTh
AK MPAKTUYHO, TaK 1 3aKOHOJAaBYO BUKOHYBATH MPUHHSATI MI)KHAPO IHI 3000B’ I3aHHA B
rajiy3i npas JIOJUHU JJis 3a0€3MeYeHHs TPUHIIUITY PIBHOCTI Ta HEAUCKPUMIHAILII.

[Ipu 1npomy, mnpakThkKa 3apyODKHHUX KpaiH CBIIYUTH IMPO HEOOXIIHICTh
YIOPOBAKEHHS CHELIaJbHUX MPOrpaM, HAMpaBICHUX HA MIJBUIIEHHS KBamiQikaiii,
MEPEniArOTOBKY JKIHOK 13 METOI0 MOCWJICHHS 1XHbOI KOHKYPEHTOCIPOMOKHOCTI Ha
punky npaui. Hampuknaza, y Hopserii mie 3 2003 p. nie npoekT «MaildyTHe KIHOK» —
18-micsiyHa mporpama, mo mnepeadavae BUSBICHHS, MIATOTOBKY Ta TMPUCKOPEHE
MPOCYBAHHSI TaJJAaHOBUTHX KIHOK HA KEPIBHI MOCaIU. YKe B MEPIIN PiK Jii mporpaMu
13 600 >K1HOK, 5IK1 yCHIIIHO 3aBEPIIMIIA HaBYaHHs, 60 % oTpuManu 3anpoiieHHs yBIATH
710 CKJIaJly TIPaBJIiHb HOPBE3bKUX KOMTaHIH [ 144].

Kpainu G20 ocraHHIM YacoM YBENM CHeIliajdbHI 3aXO0Aud JUIsl CHPUSHHS
MMOBEPHEHHIO Ha pOOOTY KIHOK MiCJIsl TOJIOT1B 200 TPUBAJIOTO 0€3p00ITTS Yepe3 Ao

3a nutuHOI0. HaBenmemo ix y Burisiai tTadmimii 1.
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Table 1.
CrnenianbHi 3aX01M ISl CIPUSHHS MIOBEPHEHHIO HA PO0OTY KIHOK

nicJisi MoJIOTiB 200 TPUBAJIOT0 0e3p00ITTA Yepe3 A0IJIAX 32 JTMTHHOIO

CyTHicTb 3ax01Yy Kpainn

IIpocyBaHHs mporpam HaBYaHHS Aprentuna, Kuwurait, I[unis,

IpOTATOM JKUTTS Ta JUcTaHIWHMX | Mekcuka, Hinepnanau, Bennka

nporpam bpuranis
Hananus npodeciitHoi nepeniaroToBKu TypeuunHa
Hananus mocnyr 13 Aoy 3a JITbMU Opaniis, Anonis, TypeuunHa,
Kanana

xkepedno: [156, c.45]

Po3rnsHyTi 3axoau Oe3nepeyHo MaTUMyTh MO3WTUBHI pE3yJbTaTH B aCHEKTI
MPOTHUJIII TeHAEPHIN NUCKpUMIHALI HA PUHKY Mpall Ta COPUATHUME 3a0€3MEYEHHIO
MPUHLIMITY PIBHOCTI MPaB Ta MOXKJIMBOCTEH.

Pe3ynbTaTi 311HCHEHOTO aHaMI3y JO03BOJSIOTH 3pOOUTH BUCHOBOK TPO T€, IO
npoOjemMa TeHJIepHOI NUCKPUMIHAINT HAa PUHKY Tpaill moTpedye aKTMBHUX 3aXOIiB
10/10 3a0€3MEeUeHHs PIBHOCTI B aCIEKTI TPYJOBHUX MPaB Ta MOKIUBOCTEH KIHOK Ta
YOJIOBIKIB Ha HAIlIOHAJBLHOMY PIBHI KOXHOI 3 JIepKaB 3 ypaxyBaHHSIM MO3UTHUBHOIO

3apyO1’KHOTO JTIOCBIY Y Il cepi.
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SECTION 8. PHILOSOPHY

8.1 Hermeneutics as a methodological direction in jurisdiction

Hermeneutics emerged in the context of linguistics as language phenomenon. The
representatives of hermeneutics consider language as a way of human existence, while
entity itself is presented through a kind of textual signs and symbols that need to be
deciphered, interpreted and explained.

Since law has always been and remains a phenomenon of consciousness,
intentionally aimed at the object of existence, both orally and in writing, legal
phenomena require interpretation not only linguistically, but semantically, legally as
well and this requires the development and implementation of an appropriate algorithm,
which is actually discussed in the presented paper.

Hermeneutic approach dominates in the modern methodological arsenal of the
interpretation of legal norms, but it is mostly used unilaterally as a grammatical and
semantic method, which does not always contribute to an adequate understanding of
legal norms. Therefore, a slightly different understanding of the methodological
paradigm of interpretation is proposed, taking into account that the methods of
interpretation chosen for analysis and the outlined algorithm of their application are
arbitrary and are formed according to different criteria.

The problem of hermeneutics in law has recently become more and more
interesting for domestic scholars, but mainly as an interpretation of legal norms, and
not as a methodological paradigm, so we will refer to their papers as supplementary to
complement certain provisions of hermeneutics, of course, subjecting them to critical
analysis. The main drawback of these works should be noted, emphasizing that for the
most part they mechanically transfer textual analysis to the study of legal norms, due
to which this study acquires a grammatical and syntactic content rather than legal.

Briefly analyzing the literature in this area, we begin with the primary sources that
characterize the hermeneutic approach. The most famous and often quoted by scholars

and practitioners is the work of a German scientist Hans-Georg Gadamer "Truth and
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Method" [161], which in fact for the first time in a generalized form sets out the initial
meaning of hermeneutics. It is worth mentioning that Gadamer was a student of the
founder of existentialism M. Heidegger, so in his work he often uses the terminology
of his teacher. The main category of hermeneutics in their researches was the category
of "understanding" as opposed to Hegel's rationalist approach and Marxism. As for the
epistemological (cognitive) aspect, Gadamer proposes the term "interpretation" (only
through interpretation can understanding be achieved).

The modern representative of hermeneutics P. Ricoeur [171] builds his platform
on the analysis of the will of the individual, which actually determines the need and
necessity of interpretation. As central, he puts forward the concept of "narrative" - that
1s, the unity of phenomenology, linguistics, hermeneutics and analytical philosophy in
the interpretation, where each has the right to apply, only complementing each other
and interacting with each other, which, in our opinion, is the most effective approach,
as it combines different methods of interpretation into a single holistic system of
understanding legal norms. In particular, pointing to the possibility of applying in
hermeneutics even such a specific technique as structural-anthropological, P. Ricoeur
notes: "If hermeneutics is a stage in the work of assigning meaning, a stage between
abstract and concrete reflection, if hermeneutics is the discovery by means of thought
of the meaning hidden in the symbol, then it must get exclusively support in structural
anthropology" [171, p. 58]. He pays more attention to the analysis of language, text,
the concept of the creative role of language in creating life situations.

As for the publications of domestic scientists, the monograph by Y. Vlasov [158]
and the textbook by I. Nastasyak [169] directly and quite fully reveal the logic and
content of the interpretation of legal norms, based on the hermeneutic methodological
approach. This topic is most thoroughly described in the manual "The latest doctrine
of the interpretation of legal acts" edited by V. Rotan [173]. However, it analyzes
mainly civil law, although the conclusions and recommendations apply to the whole
process of interpretation, which can hardly be accepted, as the interpretation of sectoral
norms has not only general characteristics but also its own features, which may not

coincide with generally accepted approaches.
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For elucidating the algorithm of the interpretation process the works of Y. Todika
[174] and D. Mykhailovych [168] are worth studying dealing with the phenomenon of
interpretation of the Constitution of Ukraine and the laws of Ukraine.

The textbook "Hermeneutics of Law" (authors V. Dudchenko, M. Arakelyan,
V. Zavalnyuk) [165] obviously is the most successful, because it reveals hermeneutics
as a method of jurisprudence, which is not examined in the publications of many other
researchers. This paper is structured in such a way that it is based on the analysis of
different points of view on a particular problem of interpretation. At the same time, the
traditional understanding of hermeneutics is presented with the author's vision, and the
features of the subject field of hermeneutics of law are presented in an original,
interesting and at the same time accessible and popular way.

Despite the rather in-depth analysis of these publications, in our opinion, the
important methodological fact is not sufficiently covered that interpretation as
cognition 1s a reflection of the world, that is in this case - a reflection of existence, not
just an act of will that can grow into arbitrariness. And the second important aspect is
that, in studies of language, epistemology (that is, the theory of cognition as a reflection)
could ensure the hermeneutic integrity of the analysis of texts and their interpretation.

The literal translation of the concept of "hermeneutics” from Greek means "to
interpret". Hence the first and main idea of the hermeneutics is to provide explanations,
to interpret the texts, and the second is to equip the researcher with the principles of
text interpretation. The traditions of interpretation are quite old, starting with biblical
texts, then secular literature, and modern legal documents. Thus, the interpretation
accompanies almost the entire period of human existence and, to some extent is the
characteristic of every philosopher.

As an independent course, hermeneutics was formed in the 30s of the twentieth
century. And this formation is associated with the names of H.-G. Gadamer, P. Ricoeur,
F.C. Savigny. A certain contribution to the development of the problems of
hermeneutics was made by the Austrian Philosopher E. Koret. Today in philosophy it
Is one of the most influential trends, perhaps at the level as the methodology of

pragmatism and structuralism. One of the prerequisites for the emergence of this
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philosophy and methodology was a negative reaction to the dominant position of
rationalist philosophy, which lasted for several centuries, starting with Hegel and
ending with Marxism.

Why did rationalism cease to satisfy? Obviously, because it was built, so to speak,
on the dominance of the mind, exclusively of prudence; because it tried to systematize
everything, to introduce a certain system into the Procrustean bed. But since each
system always has a beginning and an end, the attempts to introduce being, which is
inexhaustible in its content, into its limits, are futile. This is where the negative reaction
of the founders of hermeneutics to the system comes from.

Besides, a whole layer of phenomena remained outside rationalism: the
unconscious (subconscious), faith, instinct, intuition, experience, superstition, without
the knowledge of which the research could not be objective. That is, the researchers of
hermeneutics were not satisfied with such scientific rationality. "Between the
rationality of science and those tasks of thinking, which we call philosophy or
metaphysics," writes H.-G. Gadamer, "there is a continuous interaction. But it should
not lead philosophy to deny the specific nature of its mission. But then again it is not
about transforming science into the pure science of the mind. The human mind
manifests itself in many forms, and they challenge our thinking" [161, p. 13].

Let us emphasize at the same time that the founders of hermeneutics are not
opponents to rationalism in general, they are opposed to the dominance of scientific
rationalism as a system, the rigid laws of traditional rationalism. Again, let us refer to
G. Gadamer, who emphasized that rationality finds its expression in art and its
perception, in religion and other forms that are not reduced to scientific rationality.
Philosophy should participate in the understanding of "various forms of rational
creativity, without resorting to the despotism of the system of concepts” [161, p. 14].

There is one more epistemological premise of hermeneutics. As a methodology,
it actually fills another gap in traditional rationalism, when the definition of a concept
is given by referring it to a genus — that is, a wider phenomenon (for example, when
we define the concept of philosophy, we first say that this is a science), but by doing

so we make a conscious error because this definition is no longer the concept or
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phenomenon itself, but their interpretation in the context of generic concepts (for
example, the definition is not of philosophy, but of science as such). Thus, itis formally
logical to formulate practically all definitions. By this, we consciously include
ourselves in the world of "untruth”, illusions, “the world of idols", as H.-G. Gadamer
writes.

He, like all representatives of hermeneutics, proposes to abandon such an
epistemological procedure and proceed from the direct experience of perception of
phenomena and processes. Hence comes the appeal to experience as the main idea of
hermeneutics. But all the subjective idealism of the Berkeley and post-Berkeley periods
also appeals to the experience of the subject (emotions, complexes, sensations). In
contrast, hermeneutics offers an experience of a linguistic nature, "we articulate our
experience of the world through language, we communicate through language, we keep
an open window to the integrity of the world" (Gadamer). Hence, such linguistic forms
and structures as text, "tradition”, and their interpretation come to the fore. H.-
G. Gadamer relies on the interpretation of the Bible, the interpretation of laws.

The peculiarity of this interpretation is that in terms of content it is not linguistic-
semantic, but the one that reveals the meaning of the text. This message is actually the
starting point for constructing the logic of interpretation. The clarification of the
meaning of the text which rather than grammatical and semantic analysis, as in most
researchers, is what interests us most. In our case, its legal content.

For all representatives of hermeneutics, one of the central concepts is the so-called
"hermeneutic circle™ as a feature of the process of understanding the text. It, according
to Gadamer, is cyclical. To understand something, you need to explain it. But in order
to explain, one must first understand. This interdependence forms the basis of
interpretation.

In practice, this process is structured in such a way that even a partial acquaintance
with the text contains a preliminary general idea of the entire content of the text, and a
detailed understanding of its other parts builds up this preliminary knowledge. That is,
there is a kind of return to the beginning of cognition, but already with a full

understanding of the holistic meaning. For the interpretation of the rule of law this is
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Important because, firstly, it actually sets the algorithm, gives a kind of step-by-step
plan of interpretation; secondly, the opinion of the research subject (interpretation),
expressed in such a sequence, does not break away from the subject of research or
interpretation; thirdly, the hermeneutic circle presupposes inclusion in the subject of
research, a kind of fusion with the content of the norm, that is explained, which makes
it possible to understand the depth of its content and thereby adequately interpret it. By
the way, Art. 214 of the Civil Code of Ukraine "Interpretation of the transaction™ in its
essence is a kind of reproduction of the hermeneutic circle. If we characterize the
philosophy of Gadamer as a whole, then we can conclude that it performs the function
of an ontological nature, that is, it concerns the issues of being, existence, human
experience. As for the epistemological orientation of hermeneutics, the legacy of P.
Ricoeur is interesting, which will be discussed when considering the next question.

If the founder of hermeneutics H.-G. Gadamer launches and developes mainly the
ontological, existential aspect (there is only one reality —language, text, which in fact
is the determinative human existence), then his follower P. Rikoeur focuses on the
fundamental development of the epistemological paradigm of hermeneutics, its
methodological mission. The concept of "narrative", as we have mentioned, is at the
core of the hermeneutic theory of cognition, that is the possibility of combining
different methodological approaches in cognition to better understand the content of
the text being studied. In this case, comprehensiveness, integrity of cognition, and
hence the achievement of a deeper understanding is provided. "The purpose of
understanding —is to make the transition from these expressions to the main intention
(focus — (auth.) of the sign and outgate through the expressions™ [171, p. 1].

Since, according to P. Ricoeur, signs have a material nature, the most common
model of which is writing, this determines the transition from understanding to
interpretation. By material nature, Ricoeur understands existence itself, which, by
virtue of its presence, needs clarification and understanding. For him, existence is not
an epistemological category (concept), but an objectively existing thing, subject, object,
which must be understood in one way or another, namely to establish its meaning. But

the process of understanding includes two stages: the first, "preconception" —as a
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clarification of the general belonging of the subject to the genus or kind, and the second
— as a clarification of the specific features of this subject (in "real" philosophy, these
are two legitimate formal-logical operations — attribution to the genus and clarification
of the essence).

P. Ricoeur considers the phenomenon of "explanation" as the main
methodological factor in the theory of interpretation and suggests his own dialectic of
the correspondence between understanding and explanation. In his opinion,
«understanding precedes” explanation through approach to the subjective idea of the
author of the text, it is created indirectly through the subject of the text, that is the world
is the content of the text. And second, he limits the explanation by the status of
understanding (only what has become clear can be explained).

The procedure suggested by Rikoeur entirely corresponds with the logic of
interpreting the rules of law and clarifying their content and explanation. Therefore,
the first part of his study is called "hermeneutics of the text", and the second
"hermeneutics of social action". In the first part, Rikoeur undertakes to establish the
interrelation between the concepts of interpretation and understanding. "By
understanding as such, we mean the art of understanding the meaning of signs that are
transmitted by one consciousness and perceived by other consciousnesses through their
external expressions (gestures, postures, and of course, speech)" [171, p. 1], a kind of
synthesis of different ways of philosophizing that took place in the past and are used
today.

It stands to reason that Ricoeur calls his philosophy "phenomenological
hermeneutics". He consistently thinks about the mutual basis of phenomenology and
linguistic analysis, hermeneutics and analytical philosophy, and builds his
epistemological dimensions on three levels: linguistic, practical and aesthetic, because,
in his opinion, man (individual) speaks, acts, suffers. Therefore, Ricoeur’s
epistemological concept continues the line of reflexive philosophy, the main problem
of which he considers the understanding of his "I" as a subject of operations of
cognition, desire, evaluation, etc. But Ricoeur’s philosophical doctrine cannot be

considered comprehensive, because it is based on the concept of the creative role of
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language "in creating open discursive situations" [171, p. 476], so to speak, the subject
matter of all theoretical constructions, which is traditionally characteristic of the
hermeneutic way of thinking. Encouraging thinkers to return to understanding
language as a "mediator" between thinking and things, he suggests to consider language
"as a form of life" and draws a distinction between semantics and semiotics, which
correspond to two parameters of language — sign and expression (sentence, message,
event).

In a broad sense, this applies to any text as a way of life, including legal. At the
same time, it is necessary to take into account, first of all, not the semiotic (symbolic),
but the semantic aspect of the text, which contains messages, information about this or
that event and makes it possible to reveal the legal reality contained in the text.

The second epistemological dimension of Rikoeur’s study is the definition of
hermeneutics as a theory of text interpretation. In such a case he understands
interpretation as a dialectic of explanation and understanding. If according to H.-
G. Gadamer the hermeneutic circle (in order to understand, one must first explain, and
in order to explain, one must first understand) constitutes a kind of closed system,
according to P. Ricoeur this closed condition acquires relativity, namely the semantic
factor as a dialectic of understanding and explanation.

Ricoeur interprets understanding as the ability to reproduce the work of
structuring the text. And the explanation, as "an operation inseparable from
understanding, which consists in clarifying the codes that underlie the structuring of
language" [171, p. 488-489]. In his opinion, such an approach, should be applied not
only to the text but also to practice.

In general, agreeing with the mentioned logic, something needs to be clarified: to
understand something, you must first understand its meaning, which is important for
understanding, and after understanding, give an explanation. Perhaps this is the hidden
logic of any practical knowledge.

And it is no coincidence that Ricoeur examines the interconnection between the
social sciences from the perspective of practice. He writes "In fact, if it is possible in

general terms to define the social sciences as the sciences of man and society, and
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therefore to include in this group such diverse disciplines as between linguistics and
sociology, including historical and legal sciences, it will not be unauthorized
concerning this general topic of its extension to the field of practice, which provides
interaction between individual agents and teams, as well as between what we call
complexes, organizations, institutions that create the system" [171, p. 10]. Thus,
interpretation, according to Ricoeur, is not a purely theoretical phenomenon, but one
that presupposes a practical action, the first characteristic feature of which is that "it
can be read".

On the basis of analogy, legal cognition as an interpretation begins with action,
that is acquaintance with the world of signs, text; The second step is to find out what
the text represents as a system of symbols. In other words, initially there is the
formation of an idea of the content of the text, and then — the understanding of the text
and its explanation.

The point is Ricoeur interprets the phenomenon of explanation as an action, but
not as a separate act, but as a synonym for activity, practice. Hence comes the
suggestion that any action includes the definition of a purpose (project), subject,
motives, circumstances, obstacles, covered path, rivalry, assistance, favorable occasion,
convenient opportunity, manifestation of initiative, desired or undesirable results [171,
p. 6].

Ricoeur identifies "four poles of values": the first is the idea of a project, that is,
the desire to achieve a certain goal; the second - the idea of a motive, the reasons for
action; the third - the subject, capable to actually carry out their activities and even be
the author of their actions; and finally, the fourth - the category of intervention, or the
initiative as a way for facilitating the implementation of the project. This logic in the
interpretation of legal norms is also important, because it allows to actually combine
the text of a legal norm as a philological unit with practical activities, 1.e. with law
enforcement. Ricoeur interprets this like the approximation of the text field to the field

of practice [171, p. 8].
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Thus, starting with semantics, P. Ricoeur finally came to understand the
exceptional importance of hermeneutics as a theoretical and practical method of
cognition and activity, which is especially important in the knowledge of legal reality.

It should be noted that much of this problem is to be considered in view of P.
Ricoeur's philosophical creativity as original unique case in history of philosophy of
the XX-th century, an actual participant of which he was, having lived almost all this
century (1913 - 2005). Hence is a significant evolution of his philosophical views. Like
H.-G. Gadamer, he began with a critique of rationalism and appeal to
phenomenological experience, supported the ideas of the era of existentialism,
personalism and found his vocation in hermeneutics. Therefore, his teaching was called
phenomenological hermeneutics, which acquired the character of not just
epistemological, but also methodological paradigm. This was actually proceeded by
the peculiar tendency of search for a methodology throughout the twentieth century,
1.e. the achievement of combining different ways of cognition as a tool for a holistic
perception of man and the world.

We observe in Ricoeur’s works that phenomenology, hermeneutics, existentialism,
personalism, linguistic analysis, analytical philosophy and even pragmatism
complement each other. At the end of his life, the he even turned to the previously
criticized rationalism.

The basis of Ricoeur’s work is the concept of "narrative", according to which a
human being is at the center of the intertwining of three components: language (textual),
practical (action) and aesthetic (suffering). The concept of "narrative" is
methodologically important for the interpretation of legal phenomena, where there is a
text of the norm of the subject of action on its implementation or violation and a set of
relevant feelings and experiences. It is in their dialectical unity that these components
provide an understanding and interpretation of the meaning of this norm. In fact, this
applies to any phenomenon of law that can be recognized from the standpoint of these
components. Moreover, one of the key methods of law - technical and legal - seems to

embody these components, since it involves the study of legal documents (text),

111



HERMENEUTIC OF LAW AND PHILOSOPHY OF JURISPRUDENCE

clarifying the content of a legal norm (what behaviors it regulates), and provides for
liability as a complex of experiences.

Like all hermeneutics, Ricoeur considers the individual emotional and reflexive
experience to be the subject of human analysis. But, unlike other researchers, he singles
out the dual nature of experience which, on the one hand, is connected with the world
of being, on the other - with the activity of the subject, his creativity.

It is important to emphasize the fact that legal documents embody all the diversity
of experience and cannot be considered in isolation from this experience, i.e. from
existence itself. And since the law originated in the context of experience, this
provision works in favor of the concept of natural law. Hence, the experiential nature
of customs, traditions, etc. as sources of law is beyond doubt. The experiential nature
of law is not only evidence of its past, but also a reproduction of the present and a
definition of the movement into the future. After all, modern experience as an indicator
of legal practice continues to influence the development of the legal system,
determining the practical need to regulate public relations. Thus, the experimental
nature of law is one of its inner features, which provides a practical and pragmatic
function of law.

This 1s consonant with Ricoeur’s "regressive-progressive method", the essence of
which lies in a dialectically meaningful phenomenon, the unity of three temporal
dimensions: past, present and future. In modern law, this method is used as a method
of historicism, which is characterized not only by reference to the past, but also by
indicating why modern knowledge is just as it is, which allows to explain the genesis
of law.

Appealing to psychoanalysis, Ricoeur pays considerable attention to the category
of "the unconscious", but does not consider it to be something fundamentally
inaccessible to consciousness. He is a supporter of the theory of "voluntarism",
according to which reality is revealed to the subject not in contemplation and
comprehension, but in the act of will (ability to act), which is one of the central
provisions of his concept. He identifies the will with the concept of human experience.

A volitional act is regarded as the initial act of consciousness and man in general.
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Mr. Ricoeur puts the question of raising the unconscious to the level of "the
conscious" by an act of the will. This is important for the interpretation of legal actions,
the content of legal documents, because the law by its origin is of a volitional nature.
In addition, the regulatory function of law concerns precisely the volitional relationship,
and it is the volitional factor that is woven into the legal reality. Thus, we believe that
the regulatory function of law appears in unity with the volitional factor and can be
objectively investigated only in this dialectical unity.

A significant place in Ricoeur’s phenomenological hermeneutics is occupied by
the phenomenon of interpretation. Its methodology is presented as a unity of different
methodological approaches - phenomenology, psychoanalysis, dialectics (Hegel's
analysis) and others - and his recommendations to the interpreter how to master these
ways of understanding and describing the problem.

It would be most appropriate to apply such approach for studying the conformities
of modern legal reality, where, in addition to the key dogmatic approach, it is necessary
to use somewhat modern approaches, for example, in the context of natural law, to take
into account the interpretation of the origin of law as a will to self-existence, etc.

However, despite all these innovations and reformation, P. Ricoeur remains true
to the main strategic tradition of hermeneutics - linguistic, associated with the theory
of meanings (i.e., words and signs), which he calls the "pivotal position of modern
phenomenology", giving preference to the theory and art of interpretation. Although
these methodologies singled out by him, are even outwardly opposite.

He goes further, on such a "seditious" path as the dialectic of the interaction
between the philosophical-hermeneutic and scientific approach to human
comprehension. "Understanding without explanation is blind, and explanation
(scientific approach - author) without understanding (hermeneutics - author) is empty",
therefore "the more explained, the better told". That is, the interpreter, in his opinion,
should be not only a scientist, a specialist, but also the one who possess the art of
"narrative", and even use metaphorical expressions for a better understand of the

meaning. For Ricoeur, one of the main problems of hermeneutics is the question of a
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person as a subject of interpretation and explanation as "the predominant way of
including the individual in the holistic context of culture".

In such a way, Ricoeur pays considerable attention to the actual subject of
interpretation, endows it with features that go beyond the limits of hermeneutics itself.
When mastering various methodological approaches and synthesizing them into a
single method, what, according to Ricoeur, the interpreter should strive for, who, in
fact, is the creator of the new, which orients a person towards solving complex
problems of our time — the interaction and mutual understanding of people while
communicating in common being. Thus, the researcher sets high professional
requirements for the interpreter as a supporter of hermeneutics and at the same time for
the person who acts in the context of politics, morality, and culture.

Taking into account all the above, we can derive the algorithm for the
methodology and logic of hermeneutic legal research. The value of the hermeneutic
approach in the interpretation of legal norms is that it does not contradict other
methodological paradigms, but largely accumulates their individual advantages. This
makes it possible to synthesize methodological efforts into a single, outwardly diverse,
but in fact an integral system of methods of cognizing the content of a legal norm,
which are subject to the laws of logic. Perhaps that is why the vast majority of authors
who writes about the interpretation of legal norms appeal to hermeneutics. As it is noted
by Y. Todika, "the process of interpretation of legal norms should be carried out
according to the rules of logic. If we proceed from the postulate that the main values
of legal life are the certainty of law and the stability of legality, then in the law
interpretation activity it is imperative to comply with the requirements of logic" [174,
p. 122].

Here, naturally, we are talking about both formal logic and dialectic, in particular,
the ratio of the general and the singular in the legal norm. This can be considered as
the initial stage of interpretation, since only within these characteristics of the general

and the singular it is possible for the existence of law as a form of legal reality.
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The peculiarity of a specific legal norm is that it personifies the generalized, i.e.
abstracted from the singular, and at the same time embodies this singular (separate
phenomenon, fact, event) as generally necessary.

It is the dialectic of the general and the singular that is the first precondition for
what we call interpretation. It should be emphasized once again, that any legal norm
exists primarily as a general one, reflecting a set of specific cases, but it for certain also
contains specific, singular. That is, without a singular, the norm as a general cannot
exist. But the peculiarity of the singular (i.e., a separate fact, an event) is that it is
dissolved in the general so much that this singularity must be revealed. In our opinion,
this is the meaning of interpretation: in each norm as a general to be able to see the
singular, to compare it with other singular and thereby approve the singular as a
manifestation of the general. Thus, the coincidence of the singular and the general will
be proof that the given event or fact belongs precisely to the jurisdiction of a certain
norm. We believe that this is the first epistemological need for interpretation. Such an
approach also performs a methodological function, since it equips the researcher with
a system of methods of interpretation.

Consequently, hermeneutics is one of the most common methodological
approaches to interpretation, the art of interpretation and understanding, which has a
centuries-old tradition in world culture. Its effectiveness as a method of legal norms
interpreting is explained by the fact that it embodies not only the discovery of truth,
but also the possibility of the richness of its variants, that is, the multiplicity of
interpretations. And if we talk about the texts of legal norms, then with this approach,
the possibility of knowing their real content becomes the most rational. The peculiarity
of hermeneutics is that, despite all its inexhaustibility, it makes it possible to establish
certain frameworks of interpretation due to the limits of the norm as a text.

However, the legislation in general and a separate norm of law are so rich in
content that one way of cognition cannot be limited, even if a kind of "depressurization"
of the truth is carried out. The fact is that the singular, as well as the general necessary,
is also inexhaustible in nature and develops not only according to the general, but also

according to its own laws, which may differ from the general. Thus, the rules of, say,
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criminal, administrative or civil law function and develop according to their own laws,
and hermeneutics here can only interpret the linguistic component of the norm, and its
legal content may remain outside the analysis. That is, each branch of jurisprudence
requires, so to speak, not only general, but also its own methods of analysis, which will
more deeply reflect their objective nature and go beyond hermeneutics. These are
special legal methods. At the same time, we emphasize once again that hermeneutics
as a method cannot be a "panacea" for the interpretation of a legal norm, "its realm is
the semantic space of language", as T. Voznyak writes [see 3]. Thus, this is one of the
ways to express the formal side of the norm, rather than its legal content.

The methodological arsenal of interpretation of legal norms must certainly include
dialectics, its categories (content and form, necessity and chance, possibility and reality,
etc.). In fact, the interpretation of legal norms from the standpoint of these dialectical
categories constitutes an objective picture of the action of the norm in reality. This also
explains the need for interpretation as a way of objectifying the norm.

Thus, if the first stage of interpretation took into consideration the dialectics of
the general and the individual, then the next stage is naturally introduced by the so-
called "hermeneutic circle", connecting the content aspect of the norm (the dialectics
of content and form works here) to the interpretation process. If, for an example, it is
about an offense, its components, features, then this is a content aspect of interpretation,
and illegal behavior is a form. In other words, there is a disclosure of the meaning of
the norm in its behavioral essence. That is, the preliminary idea of an offense develops
into the belief of its reality. As you can see, the method of interpretation is hermeneutic,
and the content remains dialectical. In this case, a peculiar third stage of interpretation
is the correlation of dialectical categories of capacity/necessity and reality. Necessity
is manifested in the offense, in the light of the correlation of categories of capacity and
reality, which is important for the determination of the qualification of the action, and
the qualification of the degree of its social danger.

Everything above reflects the author's position in the light not only of the reality
of the interpretation process, but also its epistemological and methodological necessity.

This is due to the fact that in a special literature, this issue is practically not investigated.
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As a rule, scientists reduce the main need of interpretation to two groups of reasons:
general social and special legal. Thus, D. Mykhailovych, in particular, writes: "General
social reasons ... can be classified into: a) political and legal; b) communicative and
information; c¢) educational and didactic; d) scientific and historical; e) national and
linguistic; f) assimilative and linguistic. Special legal reasons: a) personal legal; b)
those arising from the legal forms of state activity; c¢) linguistic; d) technical and legal;
e) temporal; f) those caused by the imperfection of legislation" [168, p. 12]. At the
same time, considering political legal reasons, D. Mykhailovych appeals to the fact that
the norms of law "are quite often the result of the coordination of the interests of the
plurality of individuals and social groups, reconciliation of various ideologies and
theories" [168, p.13]. In fact, this is a well-known concept of "conventionalism",
according to which people simply agree among themselves to adhere to certain norms,
laws. The problem of applying this concept is that it claims the status of the absolute
truth: that is true only what the result of an arrangement is. But this agreement may be
false, and illegal. This is the main defect of conventionalism, so it should not be the
main methodological guideline in interpretation. Obviously, such a classification is
relatively full and has the right to exist.

At the same time, it should be noted that the term "causes" in the context of the
interpretation process is not entirely successful, it is expedient to replace it with a more
significant approach to the type of "necessity" of interpretation, which is important for
understanding the essence, goals, and tasks of this phenomenon.

Thus, the algorithm of the research (interpretation) of law may include the
following sequence. This is, first of all, to realize the act of reduction — it is a kind of
clearing consciousness from insignificant, secondary, accidental features and
concentrating cognitive efforts on mainly inherent features of the investigated object
or subject.

For example, let's dwell on one of the key elements of law — legality "as a
fundamental category of legal science and practice" [166, p. 206]. In this case, clearing
(reduction) means purification of consciousness from general social, psychological,

moral aspects of legality and concentration on its purely legal content. Here, the
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concept of law and legality is etymologically related, which corresponds to a linguistic
hermeneutic approach. At the same time, the term "legality" in contrast to the term
"law" is a generalized and more multifaceted concept, rich in all its mediations and
relations. Therefore, the legality is really a fundamental category, but not only in legal
science and practice, but as a construction that forms the basis of all things, reality.
After all, the objectivity of reality lies in the fact that it is a set of all its connections,
components, mediations, which act reciprocally. Thus, the legality embodies the
vitality of law. It is not identical to understanding legality by representatives of the
School of Positive Law, who identify law and the law. In fact, legality as an attribute
of being was formed much earlier than the concept of law. Thus, legality exists not
because there is the law or lawlessness, but because the principle of legality objectively
forms the basis of legal existence. Therefore, it is unlikely that you can definitely accept
the statement of M. Kelman and O. Murashyn that the phenomenon of legality is
derived from the category of the law [166, p. 206]. Moreover, the laws, due to their
specifics, arise and die, and the paradigm of legality is an eternal characteristic of legal
existence.

The second aspect of the consideration of legality is in its content, that is, as
functions, actions, activities (according to P. Ricoeur). This effective component of the
study underlies the requirement of unconditional observance of legality — proof of
feasibility and practical value of the phenomenon of legality in general. This practical
value in its legal essence as the mandatory performance in a three-dimensional
functional role is emphasized by M. Kelman and O. Murashyn: firstly as the principle
of exercising power; secondly as a regime of social life; thirdly, as a system of
requirements that put forward to a person [166, p. 206]. They conclude that "legality is
a socio-political regime of accurate and impartial implementation of laws and other
normative acts" [166, p. 213].

These authors narrow the understanding of legality, reducing it to the regime that
applies to phenomenon of the law, and not legality. Legality is a method, a kind of
technology, an algorithm for realization of law, if we compare it to the concept of the

law. The conclusion on this controversy is as follows: not the law should establish the
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rules of conduct, that is, to bring the behavior under the current legislation, but the law
must regulate those relations that have already developed and require appropriate
regulation.

Thus, we made not only the first hermeneutic step — reduction, but also the second
— we revealed the content components and the nature of the phenomenon of legality.
The next step is practical actions on the implementation of legality in relevant
principles, specific requirements and guarantees of their implementation, which today
are fully described in legal literature and we will not focus on them.

The phenomenon of legal responsibility, which is the subject of a wide range of
studies, is also interesting for hermeneutic analysis. Thus, in the textbook of M.
Kelman and O. Murashyn the title of a similar section corresponds to the procedure of
hermeneutic research: "legal responsibility, its nature, essence, concepts and types"
[166, p. 190]. However, we immediately allow ourselves to disagree with the author's
definition of the nature of responsibility, which, in their opinion, arises "as a means of
ensuring lawful behavior and combating offences” [166, p.1 90]. In our opinion, the
phenomenon of legal responsibility arises as a component of a broader generic human
phenomenon — responsibility, in this case - social responsibility, as rightly written by
the mentioned authors [166, p. 190]. This coincides with the arguments of Husserl,
Heidegger, Khabermas, Jaspers: responsibility to others and to oneself (self-
responsibility).

We believe the nature of this social responsibility is correctly revealed by the
authors, who link it with the category of necessity: "The essence of social responsibility
is the obligation of a person to subordinate his behavior to social necessity"” [166, p.
191]. The only thing you can't agree with is the term "subordination.” Subordination is
mentioned only when there is a blind necessity, but when it is realized and becomes a
"phenomenon of freedom", it should be more about coordination, a kind of
harmonization of interests and actions. In this case, responsibility is not limited to duty
as an external necessity, but is an internal need for proper behavior.

It is hardly possible to agree with the authors' definition of the concept of legal

responsibility, which, as they write with reference to L. Yavych, «is a special
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connection, a special relationship between citizens and the state. More precisely, it is a
legally regulated connection of an individual (citizen, foreigner, stateless person) by
the state" [166, p. 191]. This is a purely positivist definition, which corresponds more
to the term "liability under the law." As for legal liability, it is a duty and a need of a
person to behave in accordance with proper legal regulations. In the same textbook
with reference to the legal literature, the term "negative" (retrospective) liability is
used, in contrast to the prospective, that is "positive” [166, p. 191]. We understand
negative responsibility as irresponsibility that has nothing to do with lawful behavior
and this term is hardly necessary in the theory of law. We emphasize once again that
for the onset of legal liability is not necessary to have an offense, as the authors of the
textbook claim. This responsibility is first and foremost an attribute of obedience to the
law, not just an offense.

One of the central places in legal analysis is given to the interpretation of legal
norms. The hermeneutic approach to the knowledge of the rule of law involves
clarifying its essential and substantive features. In general, the concept of the rule of
law in the genus and in the species definition is known as follows: "This is a rule of
conduct established or sanctioned by the state, ... a fundamental part of the law which
Is part of the whole. It has been proved that the rule of law is neither the form nor the
content of the law as a whole, namely its part. It has a content and form and in the
system - creative processes with other norms is the content of law in general” [166, p.
42]. Some illogical definition (this is part of the whole and at the same time "is the
content of law™) should be noted. Such a qualification by the authors of the rule of law
within the ratio of part and whole does not give a complete picture of it, for these
categories are not dialectical, as the part does not always give an idea of the whole. For
example, labor law is part of the legal system, but does not give an idea of the entire
legal system.

Another thing, if the phenomenon of the rule of law is considered within the
categories of general and individual, then the rule is a kind of core of the existence of
law, which embodies its content. In other words, the norm is a way of law. Other than

through normativity, the law does not exist and does not work. If this attribute is lost,
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the law also ceases to exist. Part and whole are cognitive categories, but not
reproducible, so they should not be absolute in the study of social, including legal
phenomena and processes. For example, society as a whole and a criminal group as a
part: it is impossible to say that a criminal group determines the type of society,
although it is part of it. In this context, the categories of general and individual work
absolutely effectively.

The next hermeneutic step to take is to find out for oneself or to explain to others
whether a particular norm or law belongs to the relevant branch of law in which they
regulate social relations. These are experiential elements: for example, the experience
of family life prompted the emergence of a document that would regulate property
relations in marriage - a marriage contract, which did not exist before.

Next, it is important to find out how effectively this or that norm (law) regulates
a certain sphere of public relations. The following logic of actions can be applied:

1) Clarification of the content of the norm using the method of "hermeneutic
circle” - from specific to general and vice versa. Failure to comply with this rule, on
the one hand, can lead to a simplified idea of the problem under study, and, on the other
hand - to an abstractly vague understanding of it;

2) Collection and processing of statistical data on quantitative and qualitative
parameters of the norm. In this case, a rational method is used, in a broad sense it is
actually a pragmatic approach;

3) Carrying out a comparative analysis of the norm in history and modernity.
According to P. Ricoeur, this is a regressive-progressive method. It is important that
this method allows you to find out what historical and modern processes have led to
the formation of a particular rule of law as such. Thus, a deterministic approach to the
analysis is involved, that is the cause-and-effect relations of the norm are revealed:
what objective factors it is caused by and how it affects the further functioning of social
relations;

4) The study of the social sphere regulated by this norm: how much, let’s assume,

has improved or, conversely, deteriorated the state of social stability in this area. The
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dialectic of contradictions between the desired and the real achievement fully works
here.

For example, the strengthening of criminal liability (in 2011) for acts in the field
of drug trafficking was aimed at intensifying the fight against drug trafficking,
concentrating law enforcement efforts on drug traffickers, and thus reducing their
illegal supply. In reality, this has led to an increase in social tensions in society, an
increase in the number of people serving sentences, an increase in their incidence of
HIV-AIDS and other socially dangerous diseases. These measures did not have a
positive effect on reducing the illegal demand for drugs or reducing their supply. A
special legal method is also used — the method of criminological analysis, which reveals
the general picture of crime in this area;

5) The proposals to improve the rule, update it, or cancel it as one that has lost the
need/opportunity to apply is the last step. The use of hermeneutic requirements for the
subject of interpretation, because the effectiveness of further regulation of this area
depends on his experience, the art of interpretation is the most effective.

These procedures generally provide an opportunity to conduct a holistic,
comprehensive hermeneutic study in the field of law.

The process of interpretation has a very rich history: as much as there is legislation
and legal norms, so much in the history of mankind there is a phenomenon of
interpretation. The value of the hermeneutic approach in the interpretation of legal
norms is that it does not contradict other methodological paradigms, but largely
accumulates their individual advantages. This makes it possible to synthesize
methodological efforts into a single, outwardly diverse, but in fact, a holistic system of
ways of knowing the content of the legal norm, subject to the laws of logic. As Y.
Todika notes, "the process of interpretation of legal norms should be carried out
according to the rules of logic. If we proceed from the postulate that the main values
of'legal life are the certainty of law and the stability of legality, then in the interpretation
of law must comply with the requirements of logic" [174, p. 122].

Here, naturally, we are talking about both formal logic and dialectic, in particular

the ratio of general and individual in the legal norm. This can be considered as the
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initial stage of interpretation, because only within these characteristics of general and
individual possible existence of law as a form of legal reality.

The peculiarity of a specific legal norm is that it embodies the generalized, namely
abstracted from the singular, and at the same time embodies this singular (separate
phenomenon, fact, event) as generally necessary.

The dialectic of the general and the singular is the first precondition for what we
call interpretation. Let us emphasize once again that any legal norm exists primarily as
a general one, which reflects a set of specific cases, but it inevitably also contains a
specific, single one. That is, without a single, the norm as a general cannot exist. But
the peculiarity of the single (namely, a single fact, event) is that it is dissolved in the
general so that this singularity must be revealed. In our opinion, this is the meaning of
interpretation: in each norm as a general to be able to see the singular, to compare it
with other singular and thus to affirm the singular as general. Thus, the coincidence of
the singular and the general will be proof that the given event or fact belongs to the
jurisdiction of this norm. This is the first epistemological need for interpretation. This
approach performs a methodological function, as it equips the researcher with a system
of methods of interpretation.

Today, one of the most common methodological approaches of interpretation is
hermeneutics - the art of interpretation and understanding, which has a centuries-old
tradition in world culture. Its effectiveness as a method of interpreting legal norms is
explained by the fact that it embodies not only the discovery of truth, but also the
possibility of the richness of its variants, ie the multiplicity of interpretations. And if
we talk about the texts of legal norms (as well as any texts), then with this approach
the possibility of knowing their real content becomes the most rational. The peculiarity
of hermeneutics is that, despite all its inexhaustibility, it makes it possible to establish
certain frameworks of interpretation due to the limits of the norm as a text.

That is why the vast majority of authors who write about the interpretation of law,
appeal to hermeneutics. However, the legislation in general and the individual rule of
law are so rich in content that one, even the most effective way of knowing cannot be

limited, even if a kind of "depressurization" of truth is carried out.
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The fact is that the single, as well as the general necessity, is also inexhaustible in
nature and develops not only in general, as we have stated above, but also in its own
laws, which may be different from the general. Thus, the rules of criminal,
administrative or civil law are functioning and are developed according to their own
laws, and hermeneutics here can only interpret the linguistic component of the rule,
and its legal content may remain outside the analysis. That is, each branch of
jurisprudence requires, so to speak, not only general, but also its own methods of
analysis, which will more deeply reflect their objective nature and go beyond
hermeneutics. These are special legal methods. At the same time, we emphasize once
again that hermeneutics as a method cannot be a "panacea" for the interpretation of a
legal norm, "its realm is the semantic space of language," as T. Voznyak writes [165].
Thus, this is one of the ways to express the formal side of the norm, rather than its legal
content.

The methodological arsenal of interpretation of legal norms must include
dialectics, its categories (content and form, necessity and chance, possibility and reality,
etc.). In fact, the interpretation of legal norms from the standpoint of these dialectical
categories constitute an objective picture of the effect of the norm in reality. This also
explains the need of interpretation as a way of objectifying the norm.

That is, if the first stage of interpretation used the help of the dialectics of the
general and the singular, then the next stage, naturally, introduces the so-called
"hermeneutic circle", connecting to the process of interpretation the substantive aspect
of the norm. In this case, the dialectics of content and form already works. If, for
example, we are talking about an offense, its composition, features, then this is a
substantive aspect of interpretation, the form is a way of illegal behavior. In other words,
the meaning of the norm in its behavioral essence is revealed. That is, the preliminary
idea of the offense grows into a belief in its validity. As we can see, the very method of
interpretation is hermeneutic, and the content remains dialectical.

In this case, a kind of third stage of interpretation is the ratio of dialectical
categories of necessity and reality. The need here is manifested in the offense, through

the prism of the relationship between the categories of possibility and reality, which is
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important for determining the qualification of the act, assessing the degree of its social
danger.

All of the above reflects the author's position through the prism not only of the
reality of the interpretation process itself, but also of its epistemological and
methodological necessity. This is due to the fact that in the special literature this issue
is almost unexplored. As a rule, scholars reduce the main need for interpretation to two
groups of reasons: general social and special legal. Thus, D. Mykhailovych, in
particular, writes: "general social reasons ... can be classified into: a) political and legal;
b) communicative and informational; ¢) educational and didactic; d) scientific and
historical; e) national-linguistic; g) assimilation-language. Special legal reasons: a)
personal legal; b) those arising from the legal forms of state activity; c¢) actually
linguistic; d) technical and legal; e) temporal; g) caused by the imperfection of the
legislation" [168, p. 12]. At the same time, considering the political and legal reasons,
D. Mykhailovych appeals to the fact that the rules of law "are often the result of
coordination of the interests of the plurality of individuals and social groups,
reconciliation of different ideologies and theories" [168, p. 13]. In fact, this 1s a well-
known concept of "conventionalism", according to which people simply agree with
each other to comply with certain norms and laws. The problem with applying this
concept is that it claims the status of absolute truth: only what is the result of an
agreement is true. But this agreement can be both wrong and illegal. This is the main
flaw of conventionalism, so in the interpretation it should not be the main
methodological guideline. Obviously, such a classification is relatively complete and
has a right to exist.

At the same time, it should be noted that the term "causes" in the context of the
interpretation process is not entirely successful, it may be appropriate to replace it with
a more important approach such as "necessity" of interpretation, which is important for
understanding the essence, goals and objectives of this phenomenon.

Thus, in view of the lexical and semantic direction of the hermeneutic approach
in the interpretation of legal norms, the need to supplement this approach with those

methods that allow to explore the content of the legal norm at a more rational, practical
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level is obvious. This approach is inherent in the methodology of pragmatism, which
is used by supporters of the positivist nature of law, which does not exclude the
possibility of using certain components of this approach, taking into account the
following caveats.

The first thing to consider is the activity-based nature of the pragmatic method,
when cognition is understood as an active practical intervention in reality, rather than
its mirror image. In other words — cognition in action (from the Greek pragma means
"action"). Thus, one of the first requirements of a pragmatic approach is to consider the
rule of law in the context of its practicality, how it works in reality, how fully it
regulates the relationship in a particular case. This determines the ability of that rule to
act effectively, that is to meet its purpose. Therefore, the first sign of pragmatism is
narrow empiricism, which is concentrated in the relationship "action — deed".

This practical nature of pragmatism reflects the activity content of cognition, and
at the same time not only reflects reality, but is an act of creating new knowledge. From
this we can conclude that the interpretation of, for instance, intellectual property right,
1s most appropriate to carry out using a functional-activity, purely practical approach.
It is clear that we are talking about the need for substantive analysis, not essential but
functional.

As you know, content 1s considered as a set of certain elements with an emphasis
on the functions they perform. For example, the law includes specific rules — a structure,
a form. And what functions these norms perform (each of them) is the content. In the
analysis of a particular rule, the content cannot be detached from the context of the
whole law, which ensures the integrity of the interpretation.

The second aspect of the content is determining the manner of behavior that is
regulated by a particular norm, and the assessment of this behavior, to what extent it
corresponds or does not correspond to what the norm provides. For example, when it
comes to copyright imitation, it is necessary to find out the legitimacy of this imitation,
because it is in such cases that property conflicts usually arise.

The next feature of the pragmatic method is the focus on success, the usefulness

of the result of action. In other words, truth is revealed through usefulness. As for the
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interpretation of the rule of law, this feature determines the extent to which the content
of the rule of law corresponds to the purpose of the rule, its function. That is, to what
extent it satisfies this or that human need.

Another important aspect of the pragmatic approach lies in its relation to the
creativity, activity of the subject of cognition. According to Hegel, consciousness not
only reflects the world, but also creates it. Pragmatism clearly borrowed this approach,
but gave it a slightly new sound. That is, cognition is not a passive act, but is an active
intervention in reality to anticipate the possible direction of further development of this
reality.

Thus, the interpretation of the rules of law cannot be considered only as a copy of
the content of the rule. It is important not just to reproduce what is in it, but to see in
this content what will give this rule the right to continue to exist and be realized. Thus,
the interpreter performs the creative function of improving the legislation. Focusing on
the practical usefulness of knowledge, which satisfies the interests of the subject of
cognition (that is, the interpretation of legal norms), means determining their value, the
need for society in general and the need to regulate certain legal relations in particular.

With this approach, the achieved true knowledge must be perfect, appropriate and,
again, useful. Therefore, we may conclude that knowledge (concepts, ideas, theories)
is a tool of cognition, through which ideas about reality are formed. In other words,
legal norms should be assessed primarily from the standpoint of their perfection, the
adequacy of the reflection of real legal relations. After all, pragmatism is a kind of
positivist philosophy that is important for understanding the nature of positive law. It,
in contrast to natural law, contains an important component of expediency, harmony,
unity of form and content, which ensures its operational nature.

Another feature of the pragmatic approach to interpretation is that it refers to the
inexhaustible possibilities of the subject of interpretation — the interpreter, in this case,
his (her) competence and professionalism come to the fore. It should be noted that this
method in legal interpretation has limited application. It is not focused on the
shortcomings of the norm, its possible imperfection, which needs to be improved. The

negativity here is the excessive subjectivation of the process of interpretation, which is
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reduced to a set of experiences, personal psychological belief in the correctness of
personal vision of the content of the norm, when the activity of thinking is reduced to
the selection of personal means and ways of the most successful solution of a problem
to turn it into a solved situation. This subjectivity absolutization of the understanding
of results evaluation of the content of the norm can lead to mistakes in interpretation.

The pragmatization of interpretation is a rationalized perception of the legal norm,
that is, the absolutization of the individual, the singular, which may not coincide with
the content of the norm as general, and again, leads to subjectivism. The practice on
which pragmatism is oriented has a dynamic character, it exists in a state of constant
change, and while interpreting these changes they could not always be taken into
account. Hence, the act of interpretation will not always be objective. Pragmatism is
threatened with a return to «vulgar» materialism, especially when it appeals to narrow
practicality.

And one more remark concerning the interpretation of the subject’s activity: does
it solely rely on the criterion of success? After all, an important reserve of progress is
defeat, miscalculation, and general dissatisfaction with the state of affairs as a
guarantee of their further improvement. In terms of philosophy of law, norms of law as
general are always necessary, essential, expedient, instead, the individual or single may
in some cases be expedient and necessary, and be purely accidental, not dictated by the
need, that a pragmatic approach does not make it possible to identify in other cases.
The phenomenon of the methodology of interpretation of legal norms should not be
reduced to the one-sidedly limited, monistic approach in understanding the meaning of
legal norms. On the contrary, it must embody all the richness of various ways, methods,
techniques and principles of cognition, as inexhaustible as reality itself or legal reality
in particular.

Conclusions

Concluding the presentation of the material on the topic, it is worth noting several
conclusions. First of all, hermeneutics is a truly phenomenological method, which, in
contrast to the rationalist approach, makes it possible to directly comprehend legal

phenomena (as individual and collective experience), to include the whole complex of
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experiences, emotions, feelings in clarifying the meaning of this phenomenon. In other
words, it complements the process of study with individual, reflexive-emotional
experience, without addressing or reducing it to either materialism or idealism, which
brings hermeneutics into an independent methodological factor.

The second conclusion is that hermeneutics serves jurisprudence, philosophy of
law and all researchers of legal phenomena as such a methodological factor, which,
according to Ricoeur, is an experiential phenomenon and serves as a methodology of
natural law.

The third point worth mentioning is the importance and irreplaceability of the
"hermeneutic circle" as an instrument of hermeneutics, which is in fact a universal way

of understanding the essence of legal reality.
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8.2 CeiTorasa sik npeaMeT (pij1ocopcbKOro 0CMUCIEHHS

Xoua cBiTOTIIAIHA MPoOIEeMaTKa € HEBIJl EMHOIO CKIIaoBOIO (pitocodii, ame
BJIACHE CBITOIJIS[ CTaB CaMOCTIMHUM TpeaMeToM (Pi1ocopchKoro OCMHUCIECHHS
aoctaTHbo Mi3HO. [Tpuunuu 1poro M. Maiinerrep BOauae B ToMy, 110 Tibku y HoBuid
4yac «IMOYMHAETHCS TOW PiJ JIIOJCHKOTO ICHYBAaHHS, KOJM YyCsI 00JIACTh JIIOJICHKUX
3M10HOCTEH BUSIBISIETHCSA 3aXOIUICHOIO Y SIKOCTI TPOCTOPY, JI€ HaMIdaeTbes 1
3MIMCHIOETHCS OBOJIOIHHSA CYIIM Y Tiimomy» [175, c. 50]. binbir 3a Te, «0yTTs CyIoro
IIYKAIOTh 1 3HAXOAATh Y MpeACTaBiIeHOCTI cymoro» [175, ¢. 49]. Sk nani nosicHioe M.
laitnerrep, - «Ilpen-ctaBuTy 03Ha4yae TyT: IOMICTUTH MEPE] COOOIO HAsIBHE SIK LIOCH,
[0 MMPOTHU-CTOITh, CIIBBIAHECTH 3 COOOI0, SIKHUM MPECTABIISE, 1 TOHYAUTH BBIATH Y 11€
CTaBJICHHA JI0 ce0e gK y o0nacTh, U0 BU3HA4ae. Jle 1e BiAOYyBa€eThCs, TaM JIIOJIMHA
ckJiagae co01 kapTuny cymoro. Ckiiagatouu o0l Taky KapTHHY, IPOTE, JIIOANHA 1 camy
ceOe BUBOJIUTH HA CIIEHY, Ha SIK1{ CyIlle TOBUHHO BiATENEp NPEACTABIATH, IOKa3yBaTH
cebe, To0To Oyt Kaptunow» [175, c. 50]. Taki kapAuHaIBHI 3MIHM Yy3arajibHEHO
BHUPAXaIOThCSI B TOMY, IO «IIPUHIIUIIOBE CTABIICHHS JIOJUHHU J0 CYIIOTO Y LLJIOMY
(bopMyeThCs SIK CBITOTJIA. 3 TOTO 4Yacy II€ CJIOBO MPOHUKAE Y MOBY. OCKUIBKH CBIT
CTa€ KapTUHOIO, MO3ULIIS JIIOAUHU PO3yMI€ThCs sIK cBiToTIsL» [175, c. 51].

Takum 9YMHOM, BXKE 3 CAMOT0 TIOYATKY Y CIOB1 «CBITOTIIS (DIKCYIOTHCS CMUCIIH,
10 CTAalOTh AJIi HhOTO BU3HAYAJIbHUMHU KOHCTaHTaMU. BOHO mounHae mo3HayaTH HE
MPOCTO TOTIISIAN HA CBIT, a (hOpMY BUPaKEHHS MIPUHIIUIIOBOTO CTABIICHHS JIFOJAWHU JI0
cymoro y miomy. Bigrak opopMITIOIOTBCS: MPEaMET CBITOIIIAIY — B3a€EMO3B 30K
JIIOJIMHY 1 CBITY; MOTO LIUTICHUIM XapakTep, KOJU YCl €IEMEHTH CYLIOr0 MOEIHYIOThCS
y HUTICHOMY YSBJIEHHI [P0 HBOT'O, @ CaMo 1€ YSABJIEHHS — 31 CTaBJICHHAM JI0 ce0e 1 J10
CYILLOT0; MOro 3HAa4eHHsI SK OJHOYACHO CIOCOOY OBOJIOJIHHS CYIIIM Yy LUJIOMY 1
BU3HAUYEHHS CBOET MO3UIIT 100 HHOTO.

Etumooriuno, cioBo «cBitorisimy (Weltanschauung) mae HiMenbki KOpiHHS i
Briepuie 0yno BxuTo I. Kantom y ioro npaui «Kputnka 3nataocTti cymxenss» (1790
p.) 1 O3HAYaJ0 CBITOCHOIJISJIaHHA $IK CIIOCTEPEKEHHS CBITY, JAHOTO Yy MOYYTTI,

CBITOCTIOTJISIZIAHHS SIK CIIPUAHATTS IPUPOAY B Hammpiomy ceHci [176]. [loctymnogo,
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CJIOBO «CBITOTJISIZ TMOYaJI0 3aCTOCOBYBATHCh SIK TEPMIH Yy TBOpax HIMEIBKHUX
poMaHTHUKIB, Hacammepen y mpaiil @.E. [lneitepmaxepa «IIpomoBu npo pemiriin (1799
p), A€ BIH CTBOPHB MLUIICHUH 00pa3 peliriiHO-eCTETUYHOrO CBITOTISAY Yy Iyci
PAHHBOTO POMAHTU3MY. Y OJU3bKOMY JI0 POMAHTHKIB CEHC1 3aCTOCOBYBAB 1€l TEPMiH
1 ©. Hlenminr ans MO3HAYEHHS YCBIJIOMIJIGHOTO CIIOCOOY OCSITaTh Ta TMOSICHIOBATH
iTicHicTh cymoro [176]. Ane BiIacHO MOHSTIHHOTO CTaTyCy TEPMIH «CBITOTJISI
HaOyB y «®enomenomnorii agyxy» ['.B.®. I'erens (1807 p.). 3a monmoMorow 1boro
MOHSTTS HIMELbKUI (i710c0d EKCIUTIKyBaB CIJIbHE 1 000B'A3KOBE ISl BCIX MOpajbHE
ysiBlieHHs. Take MOpajibHEe HABAHTAXKEHHS MOHSATTS «CBITOTIISA 30€epirae 1 JOHUHI.
Miporo MOIIUPEHHS MO3UTUBICTCHKMX HAcTaHOB Yy (iunocodii yBara 10
CBITOTJISIY SIK TipeaMery (GutocoCbKOTO OCMHUCIEHHSI CYTTE€BO 3HU3MWIACS. SIK
3a3Hayvae 13 mporo npuBoay A.M. Jloil, - «y (pinocodchkux TOBIIKOBUX BUAAHHSIX
moyatky XX CT. MH HE BHUABILIEMO ITOHATTSA «cBiTornsay. Skorock
(GbyHAaMEHTAIBHOIO KOHIIENTYaJbHOTO 3HAYEHHS TEPMIH «CBITOIIIA» Y Pinocodii He
HaOyB, TpuHAiMHI 1Ie He HalOyB. Y TOroyacHii JyMill TOIIKMPEHOI Oyiia
MO3UTHUBICTChKA (pistocodis, sika Oyiia qaneka BiJ TOro, mod onepyBaTH PO3MUTUM 1
MeTaOpIYHUM MTOHATTSIM, SIKE BUTST HA CBIT pOMaHTH3M. J{ajnexkuM Bij] perentiiii boro
MOHATTS OyJIO TaKOX BILJIMBOBE CEpeJl 1HTEIEKTyalllB HEOKAaHTIAHCTBO: Y BIIOMOMY
cloBHUKY ¢imocodcbkux TepMiHiB Pynonbsda Alicnepa, sskuii He pa3 nepeBugaBaly i
JOpOOJISITH, TAKOXK HE BAPTO IIYKATH 3a3HAYEHOT0 TepMiHa. JIuie «bimocodist KUTTs»
B 0co01 B. JlinbTes He nuiile aana oMy Apyre *KUTTS B MOBHOMY KOJIi (Pi10COPCHKOro
CepelloBHUIla, ajie TPU I[bOMY BKJIaJla B HBOTO CBOEPIAHUI KOHIIENTYaJbHUM 3MICT.
oMy ¢inocody BaaBaIOCS TOEIHYBAaTH Y CBOi TBOPYOCTI TErelIbSHCTBO Ta
¢inocodito xuttsa. Came Bia lerens BiH 3amo4yaTKyBaB ICTOPU30BAaHY KapTHHY
PO3BUTKY IyXy, KOJU KOKHA €rMoXa BUPI3HAETHCA CBOIM PO3YMIHHSM I[IHHOCTEH,
CTHJIEM JKUTTS, CBITOBITHOIIIEHHSM, 1[0 y3arajJbHEHO MOXKHA BBA)XKATHU CBITOTIISIIIOMY
[177, c. 119-120]. Taka TeopeTUyHa HACTAaHOBA € BEJIBMH ILUIITHOO JIJIS TOCTIKEHHS,
OCKIJTbKM OpIEHTYE Ha BUSBIEHHS ICTOPUYHOI CHEHU(pIKK CBITOTISALY Yy 100y
mioOamizamii. Ilpy 1mboMy JOCHIAHUIBKY YyBary JOLUIBHO CIPSIMOBYBaTH Ha

BHU3HAUEHHS HOBOTO PO3YMIHHS I[IHHOCTEH, aHaIIi3 3MiH, 1110 B1I0OYBAaIOThCS y CTUIISIX
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KUTTS 1 CBITOBITHOIIEHHI CYy4aCHO1 JIFOJIUHH.

He MeHI BaXIuBUM IS TOCHIKEHHS € 1 Te, 1o B. JlinpTel, Ha BiAMIHY Bij
[".B.®. I'erens, 30cepemkyBaB yBary Ha OCOOMCTICHOMY BUMIp1 CBITOTJISTY 1 TOPYIIINB
MUTAHHS IIPO TUIU CBITOTJIAIIB SIK 1HTErpajdbHUX GopM xKuUTTs. CaMe 11el aclieKT CTaB
BHU3HAUYAIBHUM Y JOCHIDKEHHIX CBITOTISAY y mepiuiid monoBuHi XX cr. Le minkom
BIJINTOBIIAJIO 1 3aTaIbHUM ITI3HABAILHUM HACTAHOBAM, 1110 CKJIAIHACS 3 CAMOTO TTOYATKY
MOSIBU TEPMIHA «CBITOIJISII», OCKUIBKH «OCHOBHUH mporiec HoBoro wacy, - sik iforo
y3araipHIoe M. ["aligerrep, - miakopeHHs CBiTY K Kaptuam» [175, c. 52]. 1 mani BiH
nosicHioe:  «CIOBO  «KapTHHa» O3HA4a€ Temep: KOHCTPYKT VYSBIEHHA, IO
onpenMeTHioe. JltoquHa GopeTbes TYT 3a MO3MIII0 TAKOTO CYILIOT0, KOTPE YChOMY
CylIoMy 3ajae Mipy 1 nepeanucye HopMmy. OCKUIBKU ISl MO3MINS 3a0e3Meqy€eThes,
CTPYKTYPYETbCSI 1 BUPAKAETbCA SK CBITOTJIAN, HOBOEBPOIECUCHKE CTABJICHHS 0
CYIIOTO TIPH CBOEMY PINIydOMYy pPO3TOPTaHHI TEPETBOPIOETHCS y PO3MEKYBAHHS
CBITOTJISIIIB, TPUYOMY HE SIKMX 3aBTOJIHO, & TUIBKHM THUX, KOTP1 BCTUTJIM 3 OCTAHHbBOIO
PIIIYYICTIO MOCICTU KpaiHiI MPUHIIUIOBI MO3UIIT, MOXKJIUBI JIJIsI HOBOi JIFOJHWHH...3
1€ 60poTh00I0 cBiTOrIAAIB HOBHIA Yac TUIBKY 1 BCTYIA€E y PIIIY4Hd 1, TpeOa AyMaTH,
HaWOLIBII 3aTSKHUN B1IPi30K CBOET icTopii [175, ¢. 52]. bopoThba cBiTOrIs 1B, SIKa 3a
laiinerrepom crana xapaktepHoto pucoro HoBoro vacy, He Biiyxae i1 1oHUHI. BoHa
3HAXOAUTh MPOSB Yy CTBOPEHHI PI3HOMAHITHUX THUIIOJOTIA — €noX, KYyJbTyp,
ocobucrocreit Tomo. Ilepemory *x y 1iii 60poTHOI MOXKE OAEPKATH TOM CBITOTJIS,
KWW € HAaUO1IbII MEPEKOHIMBUM Y TIJIaH1 OSICHEHHS B3a€MO3B'SI3KY 1HAMBITyaIbHOTO
CBITOTJISIY 3 ICTOPUYHUM KOHTEKCTOM. Llelt BUCHOBOK HiMeIbKoro (hitocoda cTaB s
HAaC BU3HAYAJIBHUM 1 Mpu OOpaHHI TEeMHU JOCHIHKEHHS 1 Ha YCIX eTamax Moro
PO3rOpTaHHS.

Ane oOpaHHS TaKOTO PAaKypCy IOCHIKEHHS, y CBOIO 4epry, mnepemdadano
3BEpPHEHHS 10 JOPOOKY, OTPMMAHOIO MpU PO3pOoOIL TUIONOrIT CBITOrSAIB. I TyT
MEpIIICTh, 3HAYHOIO MIpPOI0, HaJIGKUTh Takox B. Jluibrero. 3ocepeauBIINCh, HA
PO3KPUTTI 3B'SI3KY 1/J€alli30BaHUX THUIIB CBITOTJSAAIB 1 3 1/€albHUMHU THUIIAMU
0COOHMCTOCTI, BIH 3alponoHyBaB ¢igocodaM CBOEPIAHUN BaplaHT «IICUXOJOTIT

MeTadi3uKm», IPO IO MHIIE BiAOMHMN mociaigauk ictopii ¢imocodii B. Prog [178, c.
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115-123].

OTrxe cBiTOIIAMA, AIMCHO, Ma€ 0araTo CHUJIBHOTO 3 1I€0JIOTIE€l0. A 3a IMEBHHUX
ICTOPUYHUX YMOB, 30Kpe€Ma THX, L0 CKJIAJINUCA y PaAsSHCBKI 4acH, 17I€0JIOTisl MOXKe
MparHyTH MiAMIHUTH co00t0 cBiTOrIsAA. ToMy y 90-X pokax XX CTOITTS, KOJHU Y CBITI
— SIK Ha 3ax0[l, TaK 1 y MOCTPaJASHCHKUX KpaiHaX — MOCHIMINCh TEHJEHIUI 10
npobiemMa CBITOTJISIY MoYyaia BUTHUCKYBATHUCH 13 MPOCTOPY HAYKOBUX JOCIIIKEHbD.
Ane motpeba y ¢dopMyBaHHI CBITOIVISINY, SKUH OW BIANOBIAAB «IyXOBI dacy»
3anummiachk. Ajke, sSIK Iye BIYYHO 3ayBa)kuB 13 1[poro npuBoay A. lBeiinep, —
JUIsL CYCHIIBCTBA, SIK 1 OKPEMOI JIOJIMHU, JKUTTS O€3 CBITOTIISIAY — II€ MaTOT€HHE
MOPYUIEHHS BUIIOI 31aTHOCTI 10 opieHTalli. Oco0auBOi rOCTpOTH 115 NoTpeda Haly1a
YHACJIJIOK THUX CBITOTJIIIHUX TpaHcopmaliid, mo BiAOyducs 1 MPOJAOBKYIOTH
B110yBaTHCS Mijl BILIMBOM MPOIECIB Iio0amizalii. Aje TeOpeTUYHE OCMUCICHHS IUX
TpaHcopMmarliii 1 ChOTOJIHI 3AIMIIAETHCS 1€ JTAJIEKO HE BUPIMICHOI TEOPETUYHOIO
po0JIeMOIO.

Toii daxT, mo Oyap-sKe CBITOPO3yMIHHS (a TAKOXK CyCHUIBHUMN YCTpiH, 3aBJIIKU
SKOMY BOHO ()OpPMYETHCSI) HE € BIYHUM Ta HE3MIHHUM, OUIBIIICTh YCBIJIOMIIIOE HE
oapaszy. Tyt, oueBuaHo, ciig noroautucs 3 B.I1. AHapyiieHKOM, 10 «IepeciuHa
JTI0IMHA, MOXKE W HE JyXe IIMOOKO po3yMmie, aje HaJa3BHYalHO TOHKO BIAYYBae€ 1
MEPEKUBAE «IyX €MOXW» OXOIUTIOIYM HOoro Oe3mocepeqHiM KyJIbTypo- 1
KUTTETBOPEHHAM» [179, c. 22]. Ante «po3yMIHHS «IyXy €MOXW» SIK OJIBIYHOI MYyIPOCTI
icTOpii 1 ChOTOJICHHS, MYJIPOCTI, SIKy HaJIeKUTh nepenati» [179, c. 23] maiOyTHIM
MOKOJIHHSAM TIOJISITAa€ Y BUSBIIEHHI TPAaHUYHUX OCHOB CTaBJICHHS JIOJUHU JI0
JTIACHOCTI, B YCBIJIOMJICHH1 LIUICH, iJeaniB, cMHUCITYy OyTTd JTOAWHU. TuUM camMum
MOETHYETHCA B OJHE IJIE MOMJIMBICTH PO3YMIHHS <«JIyXy €MOXW» 1 PO3B’S3aHHS
CBITOTJISITHUX TIPOOJIEM.

OTrxe cBiTOIIAA, AIMCHO, Ma€ 0araTo CHUJIBHOTO 3 1JI€0JIOTIE€l0. A 3a IEBHUX
ICTOpUYHUX YMOB, 30KpeMa THX, IO CKJIAIKCS Y PAaASHCHKI YacH, 17I€0JIOTiSI MOXKE
MparHyTH MiAMIHUTH cOOO0I0 CBITOIIISAA. AJle moTpeda y popMyBaHH1 CBITOTIISLY, IKUM

OU BIAMOB1JIaB «IyXOB1 Yacy» 3aJUIINIAchk. AJKe, K Ay’e BIYyYHO 3ayBaKUB 13 LIbOTO
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npuBoay A. IlIBedmep, — I CyCHUIBCTBa, SK 1 OKPEMOI JIFOJIUHHU, KHTTS 0e3
CBITOTJISIY — 1€ TATOT€HHE MOPYIIIEHHS BHIIOI 3aTHOCTI 10 opieHTarii. OcobiuBoi
rOCTpOTH Il moTpeba Halyla yHACHiAOK THUX CBITOTVIATHUX TpaHchopmarlii, 1o
B1IOY/IMCS 1 TIPOJIOBXKYIOTh BiIOYBAaTHUCS TiJ BILUIMBOM IPOIECIB Tiio0amizaiii. Ae
TEOPETUYHE OCMUCIIECHHS IIMX TpaHc(opmalliif 1 CbOTOAHI 3ATUIIAETHCS I1IE AAJIEKO He

BUPILLIEHOIO TEOPETUYHOIO IPOOIEMOIO.
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SECTION 9. PUBLIC INTERNATIONAL LAW

9.1 O cozpanuu I'00anbHOro ¢GoHaa 3a cYeT CPeACTB KOH(PHCKOBAHHBIX 3a
TPAHCHALMOHAJIbHbIE HAJIOTOBbIE NMPECTYIVIEHUS: HEKOTOPbIE TeOpeTU4YecKue u
NPAKTH4YeCKHE BOMPOCHI

B CHIA Vopasnenue mno 6opsbe ¢ (UHAHCOBBIMU MPECTYIICHUSIMHU
MunucrepctBa @®unancoB CIIA (OunCEH) - Obulo co3gaHO MO PEIICHUIO
[TpaButenscTBa CIIIA 1 KOMIIETEHTHO B Cpepe MPOTHUBOICHCTBUS OTMBIBAHHIO JICHET.
Bo-niepBbIX, 1aHHOE YTIpaBieHUE peain3yeT HOPMbI, KOTOPbIE HAIIpaBJIeHbI HA 0OpbOY
C OTMBIBAaHUEM JICHET, U 00s3bIBaET OaHKU U HEOAHKOBCKUE (PUHAHCOBBIE OPraHU3aluN
COCTaBJISITh OTYETHI M XpaHUTh JOKyMeHTbl [180]. OHM mnpegHasHadeHbl IS
JAIBHEMNIIIET0 HCIOJIb30BAHMS YIIOJTHOMOYEHHBIMM OPIraHAMM, B TOM 4YHUCIE JUIA
OTCIICKUBAHUS JIEATEILHOCTH MPECTYIMHUKOB M JBM)KCHHUS UX aKTUBOB (HE TOJIBKO
JIEHEKHBIX CpPEJCTB, HO W mpoyero umymiectsa). Kpome toro, 3to YmpaBiieHue
o0OecrieynBaeT  yIMOJHOMOYEHHBIE  OpraHbl  Pa3JIMYHBIMH  AHAJTUTHYECKUMU
Marepuaniamu, CBUJETEIbCTBYIOIIMMU O COCTOSIHUM (puHaHCOBOM cucteMbl. C 2013
roga ®unCEH 3aHnMaeTcsi BONPOCaMU BUPTYaJbHBIX BAIIOT U IPOTUBOACHCTBUS UX
HCIIOJb30BAaHUIO B TOM YHKCIJIE B TPAHCHAIIMOHAIBHBIX HAJOTOBBIX MPECTYIUICHUSX.
Tak, HampuMmep, eciid onepaTopbl BUPTYaJIbHBIX JEHEr («MalHOPbI») OOMEHHUBAIOT
OUTKOMHBI Ha JeHbru, oHu mnomanexar peructpanuu B OuHCEH. Tem cambim
ABTOMATHYECKH T€, KTO TaK HE JIeJaeT, MOXKET MOHECTH OTBETCTBEHHOCTH [181].
Kpome Toro, mannoe ympaBieHue (Kak M €ro aHaJord B JAPYrHX TOCYJapCTBax)
akKymyJnupyeT uHbopManuo u obecrieuynBaeT WHGOPMAIIMOHHOE B3aUMOJICHCTBUE
KaK C HaUWOHAJbHBIMH, TaK WU C MEXIYHAapOIHBIMH OpraHaMu aHaJOTUYHOMN
KOMIIETEHLIAH.

OuHCEH pabGoraer Ham co3maHueM W YKpEIUIEHHEM MEXaHW3MOB OOMeHa
uHdpopmanuer B MI0OanbHOM MacmTabe, a TakKe BOBJIEKAET, IMOOMIPSET M
MOJJIEPKUBAET MEXAYHAPOIHBIX MAapTHEPOB B NPUHATUU HEOOXOIMMBIX Mep IO

CO3/IaHUI0 PEXKUMOB [IJIi OOpbOBI C OTMBIBAaHMEM JIeHET, (HUHAHCUPOBAHUEM
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Teppopu3Ma U Jpyrumu (puHancoBeiMH npectymieHusMu. @uHCEH pabotaer c
[IPaBUTENBCTBAMU MHOCTPAHHBIX FOCYAApCTB JUIS MPEIOCTaBICHUS PEKOMEHIALNN 1
PYKOBOJICTB IO BOIIPOCAM IMOJIUTUKH, AHAJIUTHYECKOrO OOYYEHHS, TEXHUYECKHX
KOHCYJIbTAIMM W IOAJMEPKKM IIEPCOHANA Il CONEUCTBUS BHEIPECHHUIO PEKHMMOB
60pBOBI ¢ OTMBIBaHUEM JIeHeT U puHaHcupoBaHueM Teppopusma (II0J] / @T) Bo Bcem
mupe. PunCEH nonnepxuBaer AByCTOpOHHUE U MHOroctopoHHue ycunus CLIA no
OOBEIMHEHUIO YCWIMM C JpyrMMHU CTpaHamMM B OOpbO€ C TpaHCHALMOHAJIBHOU
MPECTYMHOCTHIO [ 182].

JUia paspeleHusl yka3aHHbIX MpoOJieM HeoOXOIuMbl (PUHAHCOBBIE CPEICTBA.
ABTOp npeJiaraeT peuTh BOIPOC Ha CPEICTBA, KOH(PUCKOBAHHBIE N3-3a COBEPLICHMUS
TPaHCHAIIMOHAJIbHBIX HAJIOTOBBIX MPECTYIUICHUI.

IIo onenke Opranuzanuu OKOHOMHYECKOTO COTPYJHUYECTBA W PA3BUTHUS
(O3CP), noTepu OT HEyIJIaThl HAJIOTOB PAa3HBIMA KAMIIAHUSIMU B MUPE, COCTABJISIOT
okomo 100-240 mapa. nomn. B rox [183, C. 185].

Hanee, B OOCP noarsepxkaaroT o ToM, uyTo: « C 2009 o 2018 roa, B ToM uucie
Oylaroapsi 3TOM CTPYKType, B MUpE ObUIM PACKpPBITHI OpIIopHble akTUBbl 500 THIC.
YEJIOBEK, YTO NPHUHECIIO CTPaHAM «IBaJUaTKW» nopsnka 95 mupa. espo. Ho Tosbko
YacTh HAJIOTOIJIATENBIIUKOB PACKPBUIN CBOM AKTUBBI 100POBOILHOY [184].

Kpowme Toro, no nanaeiMm Menuakommnanuu biaymoOepr (Bloomberg), ucnonb3ys
pazIM4HbBIE MEXAaHHW3MBbl OT YKJIOHEHUs yIuiaTel HajmoroB kammnanusmu CIIHA B
opIIOpHBIX 30HaX, yuepo gocturaet Oosee 695 mupa. aomn. CIIIA B rox [185].
Harpumep, 60 Mipa. €eBpo B roJl - CTOJIbKO HEYIJIAUEHHBIX HAJIOTOB TEPSIIOT CTPAHBI
EC u3-3a opmopubix cxem [186]. K coxkanenuro, mogo0HOM CTaTUCTUKN B OTKPHITOM
noctyte no ctpanaM CHI' u EADC e umeercs.

Hpyroii mpumep, B CIIA «mepBbiii 0OBUHUTEIBHBIN TPUTOBOP 32 YKIOHEHHUE OT
yIJIaThl HaJIOroB Ha OcCHOBe «llaHaMckoro apxuBa», NOACYIHUMBIA, &3-JIETHUU
Xapanba Moaxum ¢don nep ['ombu, cpeau mpouux, npu3Haid ce0s BUHOBHBIM B
3aroBOpE € LENbI0 YKIOHEHHUS OT yIUIaThl HAJIOINOB, OTMBIBAHUU JIEHET U 3JIEKTPOHHOM
MomieHHrn4ecTBe. OH corjiacuicsi BepHYTh 3,4 MWUIMOHA JOJJIApOB M YIUIATHUTH

JOTIOTHUTENBHBIN 1ITpad» [187].
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Bo ®pannuun, B 2020 romy Obul BO3MEIIEH YIepOd OT HaJIOTOBBIX
paBOHAPYIICHUH B OI0JKET rocyaapcTra B paszmepe 106 muH. epo. [188].

B 2020 roagy Kazaxcrany Obu1 Bo3MeleH yuiep0 B pazmepe 13 miapa. TeHre ot
HaJIOTOBBIX IpecTyIuieHuit [189].

B 2020 rony B Poccun matepuanbHbIil yuiep0d OT IPeCTyIUIEHUH, CBSI3aHHBIX C
HAJIOTOBBIMU MPECTYIJICHUSIMHI, HA MOMEHT BO30Y>KIACHHS YTOJIOBHOTO Jiejia COCTaBMUII
58,8 mupa. pyo6neit [190].

Bunnum, kKakue orpoMHbIE CyMMBI yliep0Oa HaHOCSTCS SKOHOMUKE CTPaH.
Ha ocHOBaHMM NPOBENECHHOIO KCCIENOBAHUS Mbl MPUILIM K CIECAYIOIINM
BBIBOJIAM:

- CYUIECTBYET HECKOJIbKO (POPMATOB B3aUMOJIECUCTBHS B MHTEPECYIOIIEH Hac
chepe. OTO, BO-NEPBBIX, OPraHU3ALMOHHOE B3aMMOJCICTBHE B paMmkKax Ooisee
KPYIHBIX U BaXHBIX MEKIYHAPOAHBIX OpraHu3anuil (Hanpumep, B pamkax OOH win
OO2CP), BO-BTOpBIX, HH(POPMAIMOHHOE B3aUMOJICUCTBUE (OT O3BYyUYHMBAHUS
COOTBETCTBYIOIIMX MpodsieMm B pasznuudbix CMMU 10 akueHTUpoBaHUST Ha HHX
BHUMaHUSI B paMKax palOOThl MEXIYHAPOJHBIX OpraHu3anuii), B-TPETHUX,
mpaBOTBOpYeCcKasi paboTa (BbIpaOOTKAa CTaH/IAPTOB M KOHKPETHBIX MPABOBBIX aKTOB,
KOTOPbIE MOTYT JIEeYb B OCHOBY MEXJTYHAPOIHOTO UM HALIMOHAIBHOTO PETYJIMPOBAHUS

O00pBHOBI ¢ TPAHCHAITMOHAILHBIMU TIPECTYIUICHUSIMU );

- paboTa MEXIYHapOAHBIX OpraHu3anuil He OyaeT cToyib 3(p¢dexTuBHa 0€3
B3aUMOJICUCTBUSI C HAIMOHAJIBHBIMU OpraHaMU AaHAJOTMYHOW KOMIIETEHIIUU
(marmpumep, ¢ OuaCEH). Bwmecte ¢ Tem, ycuwiaus Jaxe CTOJb Ba)KHBIX
MEXIYHAPOAHBIX MEXKIPABUTEIBCTBEHHBIX OpTaHM3aIluii OyayT HEMONHBIMA H
Hed(D(PEeKTUBHBIMU  0€3 MEXKIOoCyJapCTBEHHOTO COTpPYyIHUYECTBa (B pa3HBIX

dbopmarax).

- 7151 O0PBOBI C ITUM SIBJICHUEM, HEOOXOIUMO MIPUHATHE CIIEUAIBHOM
KoHBeHIMM, peryIupyromiei yupekIeHns, OCHOBaHHUS, pa3Mep M METOJIMKH pacueTra
u (yukauonupoBanus [nmobampHoro ®onma B Oopbde ¢ TpaHCHAIMOHATBHBIMU

HaJIOTOBBIMH IIPCCTYIVICHUAMMU.
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- MEXaHU3Mbl pa3zfelia KOH(PHCKOBAHHOTO HMMYILECTBA OT COBEPIICHHBIX
TPAaHCHAIIMOHAJIBHBIX HAJIOTOBBIX MPECTYIUICHHH MOTYT OBITh peaJiM30BaHbl MyTEM
3aKJIIOUEHUSI COOTBETCTBYIOIIMX JOKYMEHTOB O pa3jiefic KOHPHCKOBAHHBIX aKTHBOB,
MEXIy rocyJapCcTBaMHu.

ABTOp Ha MOCTOSTHHOM OCHOBE OyJeT MpeasiaraTh TaKHMe€ MEphL, 10 TeX Iop,
noka He OyAeT MPHUHITA, COOTBETCTBYIOIIAs KOHBEHIIMA O co3aaHuu ['mobGaabHOTrO
@doH/la HA YHUBEpPCAIbHOM ypOBHE M HE OyAeT 3amyllleH MEXaHU3M peaau3aluu

JaHHOTI'O IIPOCKTA I10 6opL6e C TpaHCHAIMOHAJIbHBIMH HAJIOTOBLIMU ITPCCTYIIICHUAMU.
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SECTION 10. THE CIVIL PROCESS

10.1 Cyn sik 000B’A3KOBHI eJIeMEeHT HUBLIbHUX MPOLECYaJIbHUX MPABOBIIHOCUH

AKTYalbHICTh TEMHU JOCTIIHPKEHHS 3yMOBJICHA TUM, 1110 (hOpMYBaHHS MPaBOBOi
JIep>KaBH, PO3BUTOK 3acajl TyMaHI3My Ta IEMOKpPAaTU3My B YKpaiHi, €BpOIHTETpalliiiHi
MPOIIECH CYYacCHOCTI HAroJIONIYIOTh Ha HEOOXIMHOCTI MIABUINEHHS POJI Cydy Y
CYyCHITBHOMY KHUTTI TrpomaisH. HeoOxigHICTh mMOKpalleHHs 3acaj 3J1HMCHEHHS
LMBUIBHOTO CYJIOYMHCTBA 3BEPTA€ yBary Ha HEOOXIJHICTb BHUCBITJIICHHS MHUTAHHS
MPABOBOTO CTaTyCy CyAy, SIK HEOOXIHOr0o Cy0’€KTa IIMBUILHO-MPOLIECYaATbHUX
MIPaBOBITHOCHH.

3anpoBa/KeHHsT AIMCHO €(pEKTMBHHX MEXaHI3MIB 3aXHUCTy IpaB, CBOOOJ Ta
1HTepeciB Oe3mocepe/IHIX YYaCHUKIB IMBUIBHUX MPABOBIAHOCUH B YKpaiHi MoTpedye
JIOIIJIBHOTO HAyKOBOTO BIJAMpPAIIOBAHHS TEMATHKU IIMBUILHOTO MPOIECYaTbHOIO
CYJIOUMHCTBA.

CynoBa Blaga — 1€ JISUIBHICTh BCIX CTBOPEHHUX Y JepXkaBl CYJIB, sKa
peanizyeThbes 3 I0MOMOTOI0 MPUTAMaHHUX 1M 1 3aKOHOaBYO 3aC001B 3 METOIO BILJIUBY
Ha MOBEIIHKY Cy0’ €KTIB MpaBa Ta CYCIIbHI BITHOCUHU 32 YYacTIO X cy0’ekTiB. [y
BUKOHAHHS TIOKJIaJICHOI Ha Hel (QyHKIII cyaoBa Bjaja HaJUJICHA BIIATHUMH
MOBHOBAXEHHSMU 1 3ac00aMM MPUMYCY 10 BUKOHAHHS NPUUHATUX HEIO PIlIECHb.
30KkpemMa, KOHCTHTYIINHOIO 3acajol0 CYJOYMHCTBA € O0OB’S3KOBICTh BHKOHAHHS
plIEHHS CyAy, 1110 BUMarae Bij Aep>KaBHUX OPraHiB, MOCaJ0BHUX OCI0,yCiX rpoOMaisiH
HEYXWJIbHOTO MIJKOPEHHS BEJIIHHIO CYA0BOI BJIaIu.

Tpeba Takox BpaxoByBaTH T€, IO caMe CyJ € OpraHoOM, Ha KU MOKJIaJCHO
(GyHKIIII0 TpaBOCYAAs Y IIMBUIBHUX CIpaBax. 3a3HAYEHHUM OpraH HE TUIbKU 3aXUIIA€
mpaBa Ta 1HTEPECH YYaCHUKIB IUBILILHUX MPOIECYATbHUX MPABOBIAHOCHH, a IIE ¢
3a0e3nedye CTablIbHICTh CHCTEMH ITUBLITLHO-TIPOIIECYATbHUX 3B’ SI3KIB B JiepkaBi. Yci
3a3HaueHl (PAKTOPU JIEMOHCTPYIOTh BaXKJIMBICTh CYJy SIK HE3aMIHHOTO €JIEeMEHTa
IIMBUIBHUX MPOIECYATTbHUX BIJHOCHH Ta HEOOX1THICTh JETAIBHOTO aHAI3y aCIEKTIB

1oro (yHKI10HYBaHHS, TOCWJIAI0YUCh HA YNHHE 3aKOHOJJABCTBO Y KpaiHH.
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Cepen cyyacHUX BITUM3HAHMX Ta 3apyODKHUX BYEHHUX OCOOJIMBOi YBaru
nOoTpeOYIOTh Ti, UHi TOCTIIHKEHHS CIIPSMOBaH1 Ha IUBUIBHE MPOlIeCyalIbHE MPaBo, CY/
B KOHTEKCTI LIMBUILHOTO MpOLieCy, HOro mpoOJieMHl acleKTH iICHyBaHHS Ta BIUIMB Ha
HalllOHAJIbHE MpPaBO YKpaiHU B KOHTEKCTI €BpoiHTerpamii. Y il cdepi JOLIIBHO
Buninutu JI. [Iputuka, K. I'ycaposa, M. Illakapsn, /1. Jlycnenuka, M. ["apieBcbky, K.
[TanuBony, M. I'ma3koBy, A. JlaBTtan, M. Mup3osna, /[. Yewory, H. Ko3znony, O.
Komicauk, I'. Tumuenko, €. Yecorcbkoro, O. UYuctsakopy, B. Kammampkoro, O.
Yepusik, M. I'apieBcoky, A. Paguenka, H. Jlecw, B. Kydepa, O. KiBanosa Ta iHIIuX.

[Tix yac 3miiiCHEHHS IPaBOCY 1S B [IUBUIBHKUX CIIpaBax, CyJl Ta 1HII YYaCHUKH
[IMBUIBHOTO MPOIIECY 3/IIMCHIOIOTh BEJIMKY KIJIBKICTh MPOIECYATbHUX A1i, BCTYAI0UH
y BITHOCUHHU M1 co00t10. Cy10Ba Bliajia 3aiiMae 0COOJIMBE MICIIE B CUCTEMI JE€P>KaBHOI
BIIau. B3aemois cy0BO1 BIaau 3 HIIMMHU TUIKAMU BJIaau B YKpaiHi 371HCHIOETHCS
Ha OCHOBI “ MEXaHI3My CTPMMYBaHb 1 IPOTUBAr’, IKUW TOJIATAE Y TOMY, IO OpPraHu
3aKOHOJIaBUO] BJIAW BIUIMBAIOTH HAa CYAM, CTBOPIOIOYH JIJII HUX 3aKOHOJABUY 0azy
TISTBHOCTI.

BnacHe, rojioBHe NpPU3HAYEHHS CYJOBO1 BJIaJli — BUPIIICHHS BIIHECEHUX
3aKOHOJIABCTBOM JIO i1 KOMITETEHIIIi TPaBOBUX KOH(IIKTIB, K1 BUHUKJIA Y CYCIILTBCTBI.
Tomy cynoBa Biajga B CHCTEMI JEp’KaBHOI BJaJM € PIBHO3HAYHOIO, PIBHONPABHOIO,
MapUTETHOO.

CynoBa Biana QpyHKITIOHY€ Ha 3acajax:

— HE3aJIEKHOCTI

— CaMOCTIHHOCTI

— BIJIOKPEMJICHOCTI

— BUKJIFOYHOCTI

— I 3aKOHHOCTI

CynoBa Bliajia € HE3aJI€XKHOI, BTPYUYaHHS OyIb-SIKUX JEP’KaBHUX OpraHiB, MOCATOBUX
oci0 B ii AISUIBHICTH € HempunmycTuMuMm. IIpu BupileHH1 cripaB Cyjl KepyrThCs
BHYTPIIIHIM TEPEKOHAHHSAM, OOIPYHTOBYIOYM BIJIMOBIHE pIIIEHHS JOKa3aMu
MTOTAHMMH CTOPOHAMH Y CITPaBI.

CaMOCTIMHICTb CyIOBOI BJIaJI1 O3HAYAE:
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- CYJId HIKOMY He T1J3BITHI 1 MalOTh JJIs 3[1HCHEHHS Cy10BUX (YHKIIHN yCc1 He0OXi1Hi
MOBHOBAXCHHS, TIKUMH HAJIJICHI 3aKOHOM;

-Cy/IOBI pillIeHHSI HE MOTPEOYIOTh MOMEPEAHbOI 30U YU 3aTBEPIKCHHS OYIb-gKOi
M0CaI0BOT 0COOM 4M JIEP>KaBHOTO OpPraHy;

- BUPOK, pIIIEHHS, MOCTaHOBAa YU yXBaja CyAy, AKi HaOpaaud 3aKOHHOI CHIIU €
000B’SI3KOBUMHU JIsI aJIpecaTiB, MalOTh JJIsi HUX CHJIy 3aKOHY 1 € 00OB’SI3KOBI IS
BUKOHAHHSI Ha TepuTOpii YKpainu;

- IISTBHICTD OPTaHiB JI3HAHHS, TOCYIOBOTO CIACTBA, MPOKYPAaTypH HE MiAMIHSE
TISUTBHICT

FOpucnukiisi cyqiB MOMIMPIOETHCS HA BCl MPABOBITHOCHHU, SIKI BUHHUKIH Y
nepkaBi. SIKII0 B pa3i CIOPY 3 MPaBOBIIHOCHH Mae€ IMPaBO 3BEPHYTHUCS IO CYIY,
KOMIIETEHIIIE€I0 SIKOTO € PO3B’SI3aHHSI TAKOrO CIOPY 1 Cya HE BIIPaBi BIIMOBUTH B
PO3IJIA/IL 1 BUPIIIEHHI TAaKOr'O CIIOPY HA MIJCTaBl JUIIE TOrO, O ii BUMOTH MOXYTb
OyTH PO3IJIIHYTI IHIIMM OPraHOM Y JOCYAOBOMY HOPAJIKY.

XapakTepHOI0 OCOOJMBICTIO CYJIOBOi BJIaJuW € CYBOPO perjlaMEHTOBaHUN
3aKOHOM TIPOIIEC, MOPAJIOK 11 3IMCHEHHS.

OTtxe, cy10Ba BlIajia:

1) 3niiicHIO€ 0OCOONIMBUI BU I€pKaBHOT AISUIBHOCTI (3/11IHCHEHHS PABOCY1J1A);

2) € HEe3aJIeKHOI0, CAMOCTIMHOI0, BUKJIFOUHOIO, BIJIOKPEMJICHOO, M1 13aKOHHOO TJIKOIO
BIIAIH.

3) peanizyeThCsi 32 BUBHAYEHOIO 3aKOHOM TPOIIEAYPOIO.

Cyn — 11e KOHKpETHUH Jep>KaBHUM OpTraH, FOPUCIUKIIIS SKOTO MOIIUPIOETHCS HA
BU3HAYCHE aMIHICTPATUBHO-TEPUTOPIAIbHE YTBOPEHHS;, CTPYKTYpHE YTBOPEHHS
30poitnux Cun Ykpainu ( rapsizoH, perioH, Bua 3CY ); cnopu 1 copaBu, IIO
MIJUISITalOTh  PO3TJSAY CYJOM  BIAMOBIAHO 1O MOro creriamizamii  (cucrtema
Creliali30BaHUX CYAIB ).

CynoBa cuctema ooy 1oBaHa 3a MPUHILIMIIOM TEPUTOPIATBHOCTI — BOHA MTPUCTOCOBAHA
710 aIMIHICTPATUBHO — TEPUTOPIATILHOTO YCTPOIO CY1y, a JIUIIE CIpUsI€E ii.
B Vkpaini nie aBa Buau cyaiB — Koncruryuiinuii Cyn Ykpainu Ta cyau

3arajbHO1 FOPUCAUKIIIT, TPU IIOMY CYyJIM 3arajIbHO1 FOPUCAUKIIIT YTBOPIOIOTH CUCTEMY
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cyniB, a Koncturymiinuii Cyn YkpaiHu — e AMHUN OpraH KOHCTUTYIIHHOT FOPUCIUKIIIT
B YKpaiHi.

[Tocunatounce Ha cT. 17 3akony Ykpainu «IIpo cygoycTpiii Ta cTaTyc CyAaiB»
cUCTeMa Cy/I1B 3arajibHO1 FOpUCAMKIIT BiamoBiaHO 10 KoHnctutyiii Ykpainu OyayeTbes
3a MPUHITUIIAMA TEPUTOPIATBHOCTI, CIeIiai3amii Ta IHCTaHIIMHOCTI. B cBOIO uepry,
CUCTEMY CYIIB 3arajibHOT IOPUCAMKITIT CKJIaIal0Th:

- MICIIEBI1 CyIH;

- amnessAMiigl cyau;

- BUIII CIIEI1aTi30BaHil Cy/IH;
- BepxoBuuii Cyn [191].

HaiiBuiyM cyJOBUM OpraHOM Yy CHCTEMI CYJIB 3arajJibHOi FOPUCIUKIIL €
BepxoBuuit Cyn. BpaxoByroun 3a3HaueHe, MUTAaHHS PO3YMIHHA CYIy $IK Cy0’€KTa
LIMBUIBHUX MPOUECYAIbHUX BIJHOCHH Ta (PYHKIINA, 110 BUKOHYIOTHCA B MPOLECI
pO3MIISTy Ta BUPINICHHS MHUBIIBHUX CIpPaB € aKTyaJbHUM Ta BaXXJIUBUM, 00 CyA
HAJIIJICHUI HE JIMIIE MPOIeCyallbHUMHU MpaBaMH, a 1€ i 000B’sI3KaMU MIOJI0 THIITUX
YYaCHUKIB MPOIIECY .

ITocunarouncek Ha HaBEJICHE BUIIE, CIII JINTH TAKUX BUCHOBKIB:

[{uBiTbHE  CYJOYMHCTBO €  BCTAaHOBJICHHMM  HOpPMamH  IHBIIHHOTO
MPOIECYyaTbHOTO 3aKOHOJABCTBA MOPSIOK, BIAMOBIIHO IO SIKOTO CyJ Ta YYaCHHUKHU
npoiiecy 6epyTh y4acTh B PO3TJIAIl Ta O€3MocepeIHbOMY BUPIIIeHH] cripasu [192].

[{uBiIbHUN TIpPOLIEC, B CBOIO 4YEpry, SBISE COOOI CYKYMHICTH Pi3HUX (opM
3aXMCTy TMOPYIIEHUX, HEBU3HAHUX a00 OCIOPIOBAaHUX TMpaB, CBOOOJ Ta IHTEPCIB
¢BuYHUX 0ci0, TpaB Ta 1HTEpECiB IOPUAMYHUX OCIO, 1HTEPECIiB NepKaBH, SIKUN
BKJIIOYA€ UMBUIbHE CYJAOYMHCTBO, a TaKOX aJbTEpPHATHBHE BHPILICHHS CIOPIB,
30KpeMa, TPETEHUCHbKUMU CyJJaMH, 3a Y4acTiO MeJiaTopa TOUIO.

[{uB1JIbHE CyTOYMHCTBO € OJTHUM 3 BUJIIB CYJI0BOI0 3aXucTy npas. Cepes IHILNUX
(dbopM 3aXHCTy IpaB € TaKI:

- anMinicTpatuBHAM 3axucT (cT. 17 LK Ykpaian);
- 3axucT HoTapiycoM (cT. 18 LK Ykpaiun);

- 3aXMCT CBPONENCHKUM CYAOM 3 MPaB JIFOINHH.
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[Tocunarounce Ha crartio 3 ILIIK VkpaiHm 1uBUIBHE CYJOYMHCTBO
3aiicHIoeThCs BianoBiaHo 10 Koncrurynii Ykpainm, LIITK Ykpainu, 3akony Ykpainu
«IIpo mi>kHapoAHE TPUBATHE TIPABOY, 3aKOHIB Y KpaiHH, 1[0 BU3HAYAIOTH OCOOJIMBOCTI
PO3IIIAly OKPEMHUX KaTeropii crpaB, a TaKOXX MIKHAPOJHHX JTOTOBOPIB, 3roja Ha
000B’sI3KOBICTh AKMX HajaHa BepxoBHowo Pamoro Ykpainu. Cepen iHIIUX 3aKOHIB
Vkpainu cmin takox HazBatu Taki: «[Ipo cymoBuii 36ip», «IlIpo BukOHaBUe
OpoBa/KEHH» Ta iHII. OKpemMi HOPMHU IUBUILHOTO MPOLIECYalTbHOTO IMpaBa, IO
PErIaMEeHTYIOTh YC1 BIIHOCHHHM MK CyO’€KTamMH, IPUCYTHIMH Yy CIpaBi, HAIUISIOTH
KOXHOI'O0 y4YacCHUKa IPOLECY CaMOCTIMHHMM KOMIUIEKCOM IpPOLECYajJbHUX IpaB Ta
060B’s13kiB [193].

3aranpHa OCOOJIMBICTh LMBUIBHUX MPOLIECYaJbHUX BIJHOCHH IMOJSITAE Y TOMY,
IO 3TIJHO 3@ 3aKOHOM CYJy BIJABEJCHO TOJOBHY pOJb Y BHKOHAHHI 3aBJaHb,
MOCTaBJICHUX Tepe] IUBUIBHUM CYJOYMHCTBOM. TakoXX CIiJ BpaxoByBaTH Te, IIO
[IUBIJIBHE MPOLIECyalIbHE CYJJOYNHCTBO, B CBOIO YEPTy, IPYHTYETHCS HAa TAKMX 3aCaiax,
SIK 3aKOHHICTb, PIBHICTh BCIX YYaCHHUKIB CyJOBOTO MPOILIECY MEPE] 3aKOHOM 1 CYJIOM,
3a0€e3Me4eHHs I0BEJIEHOCTI BUHU, 3MarajibHICTh CTOPIH Ta CBO0OJIa y HaJlaHHI HUMU
CyJly CBOiX JIOKa31B 1y JOBEJCHHI Mepe CyA0M iX MEePEKOHINBOCTI, HaJJaHHS TIpaBa Ha
3aXMCT, TJIACHICTh CYJOBOTO MpOIECY Ta HOro moBHE (PIKCYyBaHHA TEXHIYHUMU
3acobamu, 3a0e3MeUeHHs anesiitHOro Ta KacallifHOrO OCKap KEeHHsI PILIEHHS CYy,
KpIM BHUIIAJIKiB, BCTAHOBJICHUX 3aKOHOM, OOOB'SI3KOBICTh PIIIEHb CY/Ty TOIIIO.

Cyn € OCHOBHMM Ta OJHOYACHO OOOB’S3KOBUM €JIEMEHTOM ILUBUIBHUX
MpoliecyaIbHUX MPAaBOBIIHOCHH, OO HE3QJIEKHO BiJl MMPUCYTHOCTI 1HIMUX CYO’€KTIB
IpoLeCy CyJl € HasBHUM 3aBXKIM Ta BUKIIOYHO HA HHOTO IOKJIAJEHO BUKOHAHHS
OCHOBHOTO 3aBJaHHS IMBUIHHOTO CyJOYMHCTBA. TakoXK Cya BHUCTYIAE SIK y49aCHUK
OpOLECyabHUX BIJHOCMH Ta OJHOYAaCHO SK BJQJHUN OpraH, HaJIUJIeHUN
MOBHOBAXEHHSIM BHPILIYBAaTH OKpPeMi MPABOBI MUTAHHS, SIKI MOXYThb BUHUKHYTH Y
3B’SI3KYy 3 PO3IJISIIOM KOHKPETHOI cripaBu. OOcsT mpaB 1 000B’SI3KiB Cyly BITHOCHO
KOXKHOTO Cy0’€KTa MPOIeCyaaTbHUX BIIHOCHH BCTAHOBJICHO 3MICTOM HOPM IIUB1JILHOTO

MPOIECyaTbHOTO TIpaBa BiAMOBIIHO 13aJIEKHO BiJI LIJIEH y4acTi 0cCOOM B IIPOIIECI.
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OpHak MU BBa)KaeMO, 1110 Ha Cy4aCHOMY €Talll pO3BUTKY CYCIUIbCTBA, IUBLIbHI
criop (y HaUIIMPIIOMY 1X PO3YMIHHI) BII3HAYAIOTHCS CKIIAIHICTIO Ta HAIlIapyBaHHSIM
PI3HUX BiIHOCHH, 110 W CIOPUUYUHSE CYNEPEYHOCTI Y BUOOPI «KOMIETECHTHOTO» CYIIy.
Tomy BuWmaeTbCs HEOOXIMHICTh IMTH IHIIMM MIISIXOM, OOpaBIIM HE YITKICTh Y
BHU3HAUCHH]1 IOPUCIUKIIII, a 3aMpOBaUBIIA MOKJIHUBICTH 1 MpaBWiia albTEPHATHBHOI
fopucaukiii. Taka ies pO3BUBAETHCS BITUM3HSIHUMH JIOCIITHUKAMU,l, HAa Hally
TyMKY, CIPOMOXKHA y pa3l peai3alii rapaHTyBaTh 0Oco01 MpaBo Ha JOCTYI J0
MPaBOCY/IS Ta HA «CyJI, BCTAHOBJICHUI 3aKOHOM». 3Ba)Kar04M Ha i1 MPOTPECUBHICTD,
HEOOXIJTHICTh CUCTEMHOI'O aHalli3y Ta BHUBYCHHS, BOHA CTaHE MPEIMETOM HaIIuX
MOAAIBIINX JTOCTIHKEHB 1 Iy OJTiKaIIiil.

Otxe, mig yac mepeOylIoBH CYJIOBOI CUCTEMHU YKpaiHU CHiJi KOHCTaTyBaTH
MPUKIAAHY HEOOXITHICTh IMEPEOCMHUCIICHHS pOJIi CyQy B IIMBUIBHOMY MPOIIECI.
[IponiecyanpHl mpaBa Cyay IOB’s3aHl 3 MOro KOMIETEHII€I0, TUM CAMUM BOHHU €
000B’s13kaMu Tiepe1 AepKaBolo 1 cycniibcTBOM. Cy1 B CBOIN AiSIIbHOCTI 3000B’ I3aHUI
CTBOPIOBAaTH HEOOXiTHI YMOBH JJIsI BCEOIUHOrO 1 MOBHOTO JOCIHIKCHHS OOCTaBHH

CIIpaBH.
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SECTION 11. THE CRIMINAL PROCESS

11.1 Criminal procedure digitalization under COVID-19 pandemics:
opportunities and restrictions

CyuacHuii CBIT 3a3HaB ICTOTHMX 3MIH Yy BCIX CYCIUIBHUX c(epax: coIliaiabHIMN,
KyJbTYpHi, €KOHOMIUHIA Ta MOMITHYHIA. OCHOBHOIO MPHUYMHOIO, IO BHUKJIMKAIA
3MiHU ctajna maHaemis Koig-19 ta BBeJeHHS KapaHTHHHUX 3aXO0JiB Mailke y BCIX
KpaiHax cCBITYy. Pe3yibTatamMu KapaHTUHHUX OOMEXEHb CTaJld €KOHOMIYHI KpHU3H,
MOJITUYHA HECTAOIBHICTh, JOKOPIHHI 3MIHM B KOMYHIKaIliiiHINA cdepi, 110 TPOHU3YE
BCi cepu nisubHOCTI. KoMyHikaiis nepeiinuia B chepy HUPpOBUX TEXHOJOTIH, 10
BIUIMHYJIO 1 Ha KpUMIHaJbHUM mporec. Bia3HauumMo, 110 AiKUTATI3aIL
KpUMIHAJILHOTO TIpoIlecy moyajnack panime mnasaaemii Koin-19, a BBeaeHHs
KapaHTUHHUX OOMEXEHb JIHIIE MPUCKOPWIO Ta IHTEHCH(IKyBaJO M€ mpoIiec.
JlipxuTamizaiis cTajia MOIITOBXOM JO 3MIHU B CBIJOMOCTI JIFOJAWHM, ii COPUHUHSTTS
peanbHOCTI mo3a IubpoBuM abo iHbopMaliitHuM mpocTopoM. HalBaxiuBimmmmu
(dakTOpaMu TOCHMOAAPCHKOI [ISAJIBHOCTI Ta MIANPUEMHULTBA CTalOTh UU(POBI
TEXHOJIOT1i Ta MoclyrH, cepen sakux: [Hrepuer peueit (Internet of things), mryunwmii
iHTeeKT Ta MamuHHe HaBuaHHs (Artificial intelligence & Deeplearning), TexHomortii,
[0 TIPYHTYIOTbCS Ha mnOpuHOumi  posmnoaineHoro  peectpy  (Blockchain),
«IHTEJIEKTYaJIbH1» KOMILUIEKCH Ta pUcTpoi (Smart everything), cucremu KibepOe3nexu
(Cybersecurity), Benuki gani (Big Data), momoBHeHa Ta BipTyalibHa peajbHICTb
(Augmented & additive reality), cywacHi OioiHxkeHepHi TexHousorii (Biotech),
«XMapH1» KoMIT t0TepH1 oouncienns Ta ceppicu (Cloud computing), comianbHi Mepexi
(Facebook, Twitter), uudponi apiinuku (Digital twins), mudpoBi TEeXHOJOTIYHI
miatdopmu (arperatopu) [198]. ToBopsum mpo riobanmbHi mporecd IUGPOBOI
TpaHcopmallii, He MOKHa OMUHYTH yBaroro i Taky cdepy CyCniIbHUX BITHOCHH, SIK
KpUMIHAJIbHI TpolecyaibHl. AHali3 MPaBO3aCTOCOBHOI TNPAKTUKU Ta BEJIUKOI
KUIBKOCTI TIPOEKTIB 3aKOHIB, CIPSMOBAHUX Ha PErJIaMEHTAIlll0 TIEBHUX IHUTaHb,

OB’ A3aHUX 13 IU(PPOBOIO TpaHChOpMaIlI€r, CBITYUTH PO aKTYaJIbHICTh 3a3HAYEHOT
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npoOjieMaTuKU. Y HAyKOBIA CHIJTBHOTI BXK€ TPUBAJIMK Yac apryMEHTOBAHO
HAroJIOIIYEThCST HAa HEOOXIJHOCTI 3alpOBaKEHHS EJIIEKTPOHHUX JOKa3iB Yy
KpUMIHAIBHOMY TIPOLIECl; TPOTOHYETHCA PErJIAMEHTYBaTH HOBI MIAXOAH O
IIPOBEJICHHS OOIIYKY, ITOB’SI3aHOTO 13 BTPYYaHHSM JI0 €JICKTPOHHUX 1H(OpMaIIHUX
CUCTEM; OOIPYHTOBYETHCS HEOOXIMHICTh BIOCKOHAJICHHS HOPMATHBHOI MOAECII
3axX0MdiB 3a0e3MeueHHs KPUMIHAJIBHOTO MPOBADKEHHS (0COOJMBO TIOB’SI3aHMX 13

JOCTYIIOM 710 iH(pOpMaIlii, III0 MICTHTBCS Ha SICKTPOHHHUX HOCIsIX) Tomio [199].

TeopernyHoro 6a3010 AJ MPOBEACHHS HAYKOBOTO JIOCHTIIPKEHHS CTalld Cy4dacHI
HayKOBI POOOTH B Traiy3l KpPUMIHAJIBHOTO TMPOIECY, CTYMIIOBAHHS MOMJIUBOCTEH
IODKATAI3AIll KPUMIHAJIBHOTO Mpouecy B KpaiHax cBity. Tak, mng Toro, moo
MOJIETIITUTH POOOTY KOMIIETEHTHUX OpPraHiB, IHCTPYMEHTH HU(PPOBOTO KPUMIHAIBHOTO
MPOBA/PKEHHS YCHIIIHO 3aCTOCOBYIOTHCSA Yy HU3II KpaiH cBITy: BenukoOpuranis,
CayniBceka Apasis, IliBmenna Kopes, CIIIA, Kanana tomo. 3okpema, KpaiHu
€pponeiicbkoro Coro3y OJHI 3 MEPIIUX PO3MoYanu po3podKy cucrteM eCase 1ie Ha
noyatky 2000-x. Ha choro/iHi BOHM BXK€ MalOTh Y CBOEMY PO3IMOPSIKEHHI BEJIUUE3HY
Ta go0pe TmpoaymMaHy eNeKTpoHHy 0Oa3y nanux. OpHiero 13 KpaiH, Je
BUKOPHCTOBYIOTHCS €IIEKTPOHHI TEXHOJIOTIT y KpUMiHaIbHOMY Mporieci € Yexis, sika
TaKoX 3acTocoBye cucremy eCase. Tam yroBHOBaK€H1 MOJIIIEHUCHKI B OHIAH-PEXUMI
MOXKYTb CHIJIKyBaTH 32 BCIMa KPUMIHAJIbHUMHU MTPOBAKEHHSIMH, 110 BITHOCATHCS 710
iXHIX MAPO3IUTIB, a TAKOXK O0aYUTH MPOIEC BUKOHAHHS BCIX MOCTABJIEHUX HUMH a00
MPOKYpPOpaMH 3aBJaHb. ByJb-gKi 3MIHU 10 €JIEKTPOHHUX (aitliB CHCTEMH MOBHHHI
OyTH BUNpaBIaHMUMHU Ta BinoOpaxxeHuMu. [Ipm 1bOMy mnUTaHHSA ayTeHTU(IKAIT
BUPIIIY€ETHCS BUKOPUCTAaHHSM enekTpoHHoro nacropra [200]. Lle omnHiero kpaiHoro,
10 3aCTOCOBYE 1HCTPYMEHTH E€JIEKTPOHHOI'O KPUMIHAJIBHOTO Mpolecy € JIuToBchKka
PecnyOsika, /e ChOTOJIHI BiIOYBA€ThCS MEPEBEICHHS KPUMIHAJIBHOIO TMPOIECY 3
MarnepoBOro B eJIEKTpoHHUM dopmar. [lanepoBuii Ta e1eKTPOHHUM TOKYMEHTH MalOTh
OJIHAKOBY IOPHJWYHY CUJTy, OJIHaK TIepeBara HAJA€ThCS CaMe€ EJICKTPOHHIN
dopmi [201].

CyyacHl HaAyKOBIIl Ta OUIBIIICTH 13 MpPAIliBHUKIB MPABOOXOPOHHUX OPTaHiB

CTBEP/IKYIOTh, IO CHOTOJICHHI YMOBHU Ta HAYKOBO-TEXHIYHA €BOJIIOIiSI CTBOPIOIOTH
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noTpedy B OCy4YaCHEHHI Ta yJ0CKOHAJIEHH1 KpUMIHAJIBHOTO Tpoliecy. B nepiry uepry,
1€ CTOCY€EThCSI BBEICHHSI €JIEKTPOHHOI (POPMU KPUMIHATIBLHOTO MpoBakeHHs [202, c.
6,c.7,¢.8,c.9].

Bxkazani izmei, He 3BakarouM Ha CBOIO OYEBUIHY IMPOTPECUBHICTb, HE MAIOTh
OJTHOTOJIOCHOI MATPUMKH y HayKoBii mitepaTypi. Llupoke komno Buenux 3 kpain CH/I,
cepen skux A.A. bepexanin, K.I'. BiBuapyk, [.B. JlazapeBa, C.H. Kuszes,
T.A. CaBuyk Ta iHIII, BKa3ylOTh, IIO0 MWUTAaHHS BBEACHHS EJIEKTPOHHOI (dopMu
KPUMIHAIBHOTO TPOBADKCHHA TMepelyacHe, MNOoTpedye NeTalbHOrO TEXHIYHOTO,
MPOIIECYaIbHOTO Ta 3aKOHOJIABUOTO JOOIMpaIfoBaHHs. Tak, Ha TyMKy HayKOBIIIB, €-
MPOBA/PKCHHS ypa3jMBE JI0 HECAHKIIOHOBAHOTO JIOCTYNMYy Ta XaKepChKUX aTak,
noTpedye po3poOKHU MEXAHI3MIB JOJYUEHHS 10 MaTepialiB MPOBAKEHHS Oyb-SIKO1
noka3oBoi iHpopMmaitii (hoTo-, Bifieo-, ayio- 3alucy, ManepoBi JOKYMEHTH TOIIO), a
TaK0XX BUPIMICHHS MUTAHHS 100 HEMOXJIMUBOCTI (Uepe3 MOXUIMN BIK, HEBMIHHS
TOI10) a00 HeOaKaHHs YYaCHUKA MPOLIECY BUKOPUCTOBYBATHU €JIEKTPOHHI TOKYMEHTH,
OCKIJIbKM BOHO MOXE 3/1MCHIOBATHCS BUKJIIOYHO Ha JOOPOBUIBbHIM OCHOBI 1 HE MOXeE
Matu imrnepaTtuBHoro xapakrepy [207, c. 11, c. 12, c. 13].

Kputrnuno oriHO04M MO3UIlT HA3BAHUX BUECHMX, 3ayBXKHMO, 110 €JIECKTPOHHE
KpUMiHAJIBHE TIPOBA/DKEHHS HE € BITYM3HIHUM HOBOBBEACHHSIM YU JOBTOCTPOKOBOIO
MEPCIIEKTUBOI, a CKOpille 00’€KTUBHOK HEOOXIJIHICTIO, BBEJCHHS SIKOi B YKpaiHi
3HAYHO MPOCTPOYECHE.

OOrpyHTYBaHHSM TaKOi MO3UIIIT BUCTYIAIOTh HACTYIHI MOJIOKEHHS:

— mepexia OUThIIOCTI chep CYCHIbHOI JKUTTEMISTILHOCTI B OHJIAH-cepy, aKuit
CIPUYMHECHUM BBEACHHSIM KapaHTUHHUX 3aXOJiB Ta OOMEXKEHb dYepe3 MaHAEeMII0
KoBig-19;

— 3HAYHUW PO3BUTOK CBITOBOI Ta BITYM3HSHOI E€JIEKTPOHHOI KOMYHIKAIiitHOL
1H(MpacTpyKTypH, 10 BIAOYBCS B OCTaHHI JACCATHIITTS Y pi3HUX cepax CyCHIBHOTO
KUTTS (OCOOMCTE CIUIKYBaHHS, O13HEC, HaIaHHSI aAMIHICTPATUBHUX MOCIIYT, IepKaBHI
Ta TPUBATHI OH-JIIAWH CEPBICH, JOCTYN JO PEECTPIB, e-IACKIapyBaHHs, TECHICPHI
3aKyIIBJI TOLIO);

— 3Ha4yHE MOIIMPEHHS 1HGOPMALINHUX 1 TEIEeKOMYHIKAIHHUX TEXHOJOTIH Yy
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3JIOYMHHIN JisSIbHOCTI (TUTaHyBaHHsI, 301p 1H(dOpMaIlii, O0e3mocepe/IHE BUNHEHHS) Ta
OpOTHAIT KPUMIHAIBHOMY IIepeciiayBaHHIO (MPUXOBYBaHHS 3JI0YMHY, 30YT
BHUKpPAJCHOTO, (PIHAHCOBI TpaH3aKIlii 3a JOMOMOTOIO0 BiJAJAJIEHOTO JOCTYITY,
3aJIIKyBaHHS, IIIAHTAXK, PO3MOBCIOHKEHHS TAHUX TOIIIO);

— OIOpOKpAaTiA Ta 3acTapuIiCTh KPUMIHAIBHO-TIPOIECYATbHUX MPOIENyp, KOTpi
3/IaTHI 3araJibMyBaTd a00 CYTT€BO 3HU3UTU €(DEKTHBHICTh OyAb-sIKUX IHIIIATHB
HOBOCTBOPEHUX (peopMOBaHUX) MPABOOXOPOHHUX OPraHiB;

— MOXIJIMBICTh 3HHIICHHS, ITONIKO/DKCHHS, IMAMIHM a00 BHECEHHS 3MIiH J0
MarnepoBuX MpolecyalbHUX JOKYMEHTIB MICIIA iX CKJIaJICHHA SIK 0J1HA 3 (POPM MIPOTU/IIT
00’ €eKTUBHOMY 1 HEYIIEPEKEHOMY PO3Ci1yBaHHIO 3HUKHE;

— HeOaxkaHHs a00 HE3AATHICTh OKPEMUX TPOMAJSH YW IOCaTOBUX OCIO 0
BUKOPUCTAHHS €-TIPOBADKCHHS HE MOXXE MaTH BUpIIIAJIbHE 3HAYCHHS y MUTaHHSX
MPOLIEIYPHOIO  yAOCKOHAJIEHHS KPUMIHAJIBHOTO TEPECHiTyBaHHA. YKpalHChKe
KpUMiHAIbHE TPOIECyaTbHE 3aKOHOAABCTBO 3aIllPOBAIMIO 3MIIIaHU a00 YaCTKOBO
CJICKTPOHHUM KPUMIHAIBHUI Mpoliec, TOOTO ManepoBe MPOBAHKEHHS 3 eJIeMEHTaMU
€JIEKTPOHHOI (hiKcalli.

VY Oarathbox KpaiHax CBITy WHIe TMONIYK MOJENI HOPMAaTUBHO-TIPABOBOTO
PETYJIOBaHHS CYCHUIBHHX BIJHOCHH, IO BHUHHUKAIOTH Yy 3B’S3KYy 3 TEPEXOJOM IO
HM(pPOBUX TEXHOJOTIM. 3 Orisgy Ha 1€, OCHOBHOI METOI HOPMAaTHBHOIO
perynoBaHHs € (OpMyBaHHS HOBOT'O PEryJISTOPHOTO CEPElOBUINA, 110 3abe3mneuye
CHPHUSATIMBUN TIPAaBOBUH PEXKUM ISl BUHUKHEHHS Ta PO3BUTKY CyYacCHHX
TexHouorii [211].

[IpaBoBOIO OCHOBOIO [IJIsi 3alPOBAKCHHSI €JEKTPOHHOTO KPHUMIHAIBHOTO
MPOBaKEHHS B YKpaiHi BuctynatoTh Konctutyuis Ykpainu, KpuminaabHui KoJekc
VYkpainu Ta KpuMinansHuii mporiecyaibHUM KOACKC YKpaiHu, 1HII 3aKOHU Y KpaiHH,
a TakoXX YMHHI MDKHApOJHI KOHBEHIIli, JOTOBOPH, 3TroJila Ha 0OOB’SI3KOBICTh SIKHX
Hasana BepxoBHoro Panoro Ykpainu, ockiibku 3rigHo ¢T. 9 KoHCTUTYIIIT — 111 MpaBOBI
aKTH € YaCTHHOIO HAIllOHAJIbHOTO 3aKOHOIaBCTBa YKpainu [212].

Posrasaatoun npoOiaemMaTuky Hu(ppoBUX TEXHOJOTIN y TPAaBOTBOPUIN IISJIbHOCTI,

JI. Mapnak Buiiasie JBa acleKTH: CTBOPEHHS 3aKOHIB, IO PETYIIOITH chepy
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IM(PPOBUX TEXHOJIOTIH, 1 BIUTUB IU(PPOBUX TEXHOJIOT1H HA TPABOTBOPUY JISIIbHICTh Ta
il 3miiCHEHHS B yMOBax HU(PpoBOro po3sutky [213].

Buznauaroun mOHATTS qi/pKUTATIZAIT KPUMIHATIBLHOTO MPOIIECY CIifl 3BEPHYTUCS
710 BU3HAYCHB 3apyO1’KHUX BUCHHUX, SIK1 PO3YMIIOTH MiJ ITUM MTOHSATTSIM:

- 30ip rpOMaJCHKOT IYMKHU Yepe3 OHJIalH-(opyMH;

— pO3pOOKY 3aKOHOTIPOEKTIB 32 JOTIOMOTOI0 OHJIAHH-MEXaHI13MiB;

— KOOPJIMHAIIIIO0 OHJIAITH-KOHCYJIbTallIN 11010 3aKOHOITPOEKTIB;

— OHJIAMH-TOJIOCYBaHHS 3alIPOIIOHOBAHUX 3aKOHOIPOECKTIB,;

— HAQJAHHA OHJIAWH-JIOCTYNY [0 YMHHOIO 3aKOHOJABCTBA Ta 3a0e3leueHHs
TIIyMadeHHS YUHHOTO 3aKOHOAaBcTBa [214].

Jimkuranmizaiiss KpUMIHAIBHOIO MPOLECY HAJaBaTUME psAJl CYTTEBUX IEpeBar
ydacHUKaM Ipoliecy AOCYJOBOTO pPO3CHiAyBaHHA. Tak, OUiKyBaHa aBTOMaTHU3allls
poOOTH 31 3BepHEHHSIMU rpoMajisiH ((pyHKiioHyBaHHs call-entpis, chat-60TiB ToO1110)
3a0€3Me4YnTh MPUHIIMIIOBO HOBHUI PIBEHb OOCIYroBYBaHHS HacelleHHA. MOKJIUBICTb
€JIEKTPOHHOI (OpMHU TOAAUI/TIPUIOMY IMO30BHOI 3asBM Ta BCIX JOAAHHUX JO Hel
JOKYMEHTIB, 3aBIpEHHX €JIEKTPOHHHM IMIANMCOM I103MBayva, 36KOHOMHTH 4Yac yCIX
YYaCHHUKIB TIPOIECy Ta MIABHUINUTH SKICTh IMOJAHUX JIOKYMEHTIB, ajpke iX dopma,
CTPYKTypa, €JIE€MEHTH 3MICTYy 3aJaloThCsi  (POPMaNI30BAHOK  MPOrPAMHOIO
KOHCTPYKIII€0. 3aTIOBHEHHSI TaKO1 €JIEKTPOHHOI (JOPMU MOJIETIIIyE POOOTY MO3MBAYA,
a TaKOXX CBOEYACHO HArajye MoMy mpo HEOOXITHICTh TOTPUMAaHHS BCiX (OpPMaIbHUX
BHUMOT 11010 TEPMIHIB 1 MOPSAAKY MOAaYl TO30BY.

OxkpiM 11bOTO, €JIEKTPOHHA (PopMa MoAaul/IIPUHOMy MOBIIOMIIEHb TIPO 3JIOYUHU
3MO’K€ BUPIIIUTH TaKl MPUHIUIOBI MPOOJEMH, SIK HECBOEYACHA PEECTpAllis 3asiB;
cpoOu y TOM YM 1HIIMMA CMIOCIO YHUKHYTHU BIAMIOBIIHOTO O0MIKY, HAPUKJIIA, HIISIXOM
YMOBJISTHB 3a5IBHUKA, IEPEKOHAHHS B O€3MEePCIIEKTUBHOCTI CIIPABH Ta T. 1., 1[0 HEP1IKO
BUHMKAIOTh HA CTAJIli MPUIHATTS Ta peecTparllii 3asiBU PO 3JI0YHH.

EnexTpoHHa cucTeMa YMpaBIiHHS NPOBAKEHHSIMHU CIPOCTHTH JOCTYI JI0
PEECTPAIITHUX TOKYMEHTIB, CBITY€HB, PEECTPY 30p0i Ta HABITh B1IONTKIB MaJIBIIB, 110
J03BOJIUTH CIIAYMM Ta MPOKYypOpaMm ONEpPATUBHO OTPMMYBATH Ta BUBYATH BCl J€Tal

KpUMIHAJIIBHUX po3CaigyBaHb. [Ipu 1bOMYy MPOTHO3YEThCA, MO OlUdpyBaHHS
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MaTepiaiiB KpUMIHAJIBHUX MPOBAKEHb Ta JOKa3iB YHEMOXJIMBUTH BUNAAKU iX
nepenucyBaHHs a00 «BYACHOT0» 3HUKHEHHS — KOKEH KPOK B paMKaX KpUMIHAJIBHOIO
PO3CIIiTyBaHHS 3alICYBAaTUMETHCS Ta 30€pIraTUMETHCS B CUCTEMI.

Opnnak, BopoBakeHHs eCase CIpUSITUME ONTHUMI3allli MPOLECIB yIpPaBIiHHS,
no3ask mependadae YHUKHEHHS OUIBIIOCTI BHUI3HUX TMEPEBIPOK pPETiOHAIBHUX 1
MICIIEBUX TPOKypaTyp 3 OOKy MpOKypaTypH BHILOTO pIBHS Ta, SK HACIIIOK,
CKOpO4YeHHs TporioBux BUTpat Ta yacy [200]. I{e HaOyBae 0co6IMBOT aKTyaIbHOCTI Ta
BYKJIMBOCTI B MEPIoJ Al KapaHTUHHUX OOMEXEHb, BBEICHUX Y 3B’SI3KY 13 MaHEMIEI0
Kosin-19.

JIOIIIbHUM  TIpU  PO3MISAI  MOXKJIMBOCTEH Ta OOMEXKEHb JIIDKHTAM3IIL
KPUMIHAJIBHOTO TPOIECY, PO3IVIAHYTH TOCBLJ KpaiH CBITY, SIKI BUKOPHUCTOBYIOTH B
KpUMIHAJIbHOMY Tipotieci 1udpoBi TexHosorii. Tak, KpUMIHAIBHUM TIPOlieCyaTbHUMI
3akoH JIuToBchkoi PecryOmiku He «1epeoOTsKEHU» €IEKTPOHHUMH MPOLIETy PAMH.
3okpeMa, B KpuminaabHOMYy TmporecyaibHOMy Kojekci JIuToBchbkoi PecmyOmiku
nepeadaueHo: 37icHeHHS (oTo- Ta Bimeodikcalli, CKIagaHHS BiJIeOrpaMHU Ta
(oHOrpamMu, BUKOPUCTAHHS 1HIIKX 3ac001B Ta 3HapsaAb GikcyBaHHs. [Ipu npoBeneHH1
CHITUUX A1M CKIIQAatoThCsl MPOTOKOJM, B SIKUX 3a3HAYA€ThCS MPO MOPSAOK Ta YMOBHU
3aCTOCYBaHHA TEXHIYHUX 3ac00iB (cT. 179). Bukiuk ocodu MoxIuBHA 1O TeaedOHY
a00 3 BUKOPUCTAHHSM 1HIIKX 3ac00iB (4. 2 cT. 182). Bianosigxo no n. 4 4. 1 ct. 96 1o
JIOKYMEHTIB, SIKI MalOTh 3HAYEHHs JJI1 PO3CIIAyBaHHS Ta PO3IJISAY MPOBAKECHHS,
cepel 1HIIMX, HajieXKaTh: 3allMCU HA MArHiTHUX, Ja3epHUX Ta €JIEKTPOHHUX HOCISIX:
aymio- Ta BIJICOILIIBKA, KOMITAKT-AUCKH Ta 1HIII €JIEKTpOHHI Hocli iHdopmamii. VY
cT. 171 (momoHeHo 27.04.2004) Bperyb0OBaHO MUTAHHSA BUKOHAHHS €BPOMENCHKOTO
opziepa Ha apemT. [ToctaHoBa Ta BUpOK Ipo BUAady OCi0 Ha MmijcTaBl €BpONENCHLKOro
opJiepa Ha apemT 3rigHo 3 1. 1 1miei cTaTTi nepeaaroTbes GaKCUMUIBHIMHU 3aCO0aMH
a0b0 I1HIIMMHU HAJCKHUMH €JIEKTPOHHUMHU 3aco0amu, SKII0O BOHU TapaHTYIOTh
ABTCHTUYHICTh Ta JiHCHICTH nepenadi indopmarrii [201].

[Ile omHi€r0 KpaiHOIO, JIE€ 3aCTOCOBYETHCS CICKTPOHHUN KPUMIHATILHUN TIPOIIEC, €
Yexist. Opranamu kpuMiHanbHOI rocTulii y Yecobkiid PecnyOoini € mosmitisi, Aep>kaBHe

MpEeACTaBHUIITBO (MpoKyparypa) Ta cyd. [lomimis 31iliCHIOE PO3CIiAyBaHHS BCIX
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snounHiB [215]. KommereHiiiss  AepKaBHOro MpeACTaBHHUITBA  (IMIPOKYpaTypH)
chopmynroBana y cT. 80 Koncrurymii Yechkoi PecrmyOiku Ta mojsirae y 3iliCHEHHI
aume oAHiel  QyHKHii — myOJiYHOTO OOBMHYBAu€HHS y KPUMIHAJIBHOMY
npoBapkeHH1 [216]. [lepxkaBHuUil npeacTaBHUK (IIPOKYpOp) € €IUHOK 0C00010, 0
MMOBHOBAXEHb SKOI HAJICKHUTh BHECEHHS KPUMIHAJIHLHOTO OOBHHYBAa4YCHHS [0
cyny [217]. Yci oprann kpumMiHambHOI focTuIlii Yecbkoi PecmyOmiku MaroTh BiIacHi
€JIEKTPOHHI 1H(pOpMAIliliHI CUCTEMHU.

EnexTpoHHe KpuMiHalIbHE MPOBAKEHHS B 11K Jep)kaBl (PyHKIIIOHY€E Ha OCHOBI
Mozeni E-Case Management System (eCMS), 110 po3po6ieHa 4eChbKOI0 TOMIITEI Ta
BBejieHa B Jit0 y 2006 polii crioyaTKy Ha piBHI OJTHOTO Kparo, a OTIM 10 BCIM KpaiHi.
Po3pobka, oOcimyroByBaHHS Ta MOJEpHI3allisl CUCTEMH 3IIMCHIOETHCS TPYIOIO
MTaTHUX PO3POOHUKIB, SKI 3HAXOMATHCS TMPU TMONIIEHCHKIM mpe3uaii Ta €
npaiiBHukamMu nodinii (6 oci®, Hapasi mTaT po3muproeThes). IIpokyparypa
BUKOPUCTOBYE BkazaHy eCMS Ha mijcTaBi JOroBOpPY, MPU LBOMY IMOCTYTOBY€ETHCS
BJIACHUMHU CUCTEMAaMH, HE MOETHAHUMU 3 €JICKTPOHHUMU CUCTEMaMU TOJIIIIT Ta Cyy.
HesBaxkarouu Ha icnyBanHs E-Case Management System, TpoKypop CKEPOBYE A0 Cy1y
JOKYMEHTH (KJIOMIOTAHHSI MiJl Yac JOCYJO0BOTO PO3CIHiyBaHHS, OOBUHYBAJIbHUNA aKT
TOIIO) BUHATKOBO B MAariepOBOMY BHUIJISIAI.

EnexTpoHHe KpuMiHaiIbHE MPOBAKEHHS B Yexii (PyHKIIOHYE 3a JOMOMOIOIO
Intranet — 3akpuToi /17151 30BHINTHIX KOPUCTYBAYiB CYKYITHOCTI TEXHOJIOT1H JTOKaIbHOI
00UYHCITIOBANILHOI MEpEXk1 opraHizallii, po3po01eH0T Ha OCHOBI TEXHOJIOT1H rI100aIbHOT
mepexi Internet [218]. Tloka3oBo, 110 €JIEKTPOHHHM CETrMEHT KPUMIHAIBHOTO
MPOBA/KEHHS B YKpaiHi GyHKIIIOHYE 3a JIOMOMOTO0I0 TJI00alIbHOT Mepexi Internet, 1o
nae 3mory yBiiTu 10 €PJIP 3 Oyap-skoro KoM 1oTepa, Halat0uu CUCTEM1 THYYKOCTI.

JlocTyT 10 CUCTEMU € «KTOPU3OHTATILHUMY: TEPUTOPIS-Kpaii-peciyoitika. 14 kpaiB
MaroTh 20 LEeHTpiB 30epiraHHs JaHuX (CepBepiB), 3 AKUX IO LEHTPAIbHOIO CXOBHIIA
HAJXOJIUTh JIMIIE YacTHHA HEOOXIJHOI IS 3arajbHOJCPKABHOTO BHKOPHCTAHHS
iH(popmarrii. Taka po3mOPOIICHICTh YHEMOXKIIUBIIIOE 3arajbHOIEPKAaBHUNA MOHITOPUHT
Ta aHaji3 JaHUX IO BCIM JeprkaBi, aJKe HE ICHYE KOIHOT 0co0M, siKa Maia 0 TOCTyn

710 BCIiX €JIEKTPOHHUX KPUMIHAIBHHUX MPOBaKeHb [219].
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3 orysay Ha CEepiio3Hy CUTYAIlII0 3 MOUIMPEHHAM B YKpaiHi KiOep3710UYUHHOCTI,
HEOOX1THO TaKOX BpPaxOBYBAaTH OUIbII BUCOKHH PU3UK MOTEHIIMHOTO 3HUIIICHHS a00
BTpaTu LU(POBUX MaTepiaiiB ciifcTBa (y TMOPIBHSHHI 3 HEEIEKTPOHHHMH). 3a
CJIOBaMHM JIOKTOpa MOMITHYHUX Hayk, npodecopa O. CocHiHa, OyIp-aKuil BUJ
CJICKTPOHHOI KOMYHIKAIi 3 TOYKH 30py O€3MeKd BUKIIOYHO BpasjIuBUNl — 3a
JIOTIOMOTOX0 TEXHIYHUX 3aC00iB 3 KOMIT IOTEPIB MOKHA 3HATH OyAb-AKy iH(pOpMaIIifo:
«3BHYAlHO, ICHYIOTh CIIOCOOM 3aXMCTy, ajie CTOBIJACOTKOBOi TapaHTii, 10 BOHHU
CHpaloTh, HeMae. ChOTOAHI BUIBHUW PHHOK TEXHIYHHUX 3aco0iB 1U(POBOi
CJICKTPOHIKHU, Ha aJlb, HaJla€ KPUMIHAIBHUM CTPYKTypam JOCTYI JO BEIMYE3HHUX
00CSTiB JaHHUX Yepe3 CydacHi Mepeki komyHikarii» [220].

Tox 00’ €KTUBHI pU3UKK BUTOKY 1H(OpMaIlil BUMAaratoTh MOCTIITHOI yBaru 3 00Ky
Jep>KaBu 10 TIOCWJICHHS pIBHS KiOepOe3neKkn eIeKTPOHHOIO KPUMIHAIBHOTO
MPOBAKCHHA. Y JAHOMY KOHTEKCTI 3aJIMIIAIOTHCS aKTyaJbHUMH MUTAHHS 3aXUCTY
MEPCOHAIBHUX JaHUX TPOMAJISIH, X €JEKTPOHHUX MIAMKCIB Ta SiIm-KapT; HU(POBUX
cepBiciB Ta 0a3 JaHUX, CUCTEMHU HHU(PPOBOro JOKYMEHTOOOITY Ta KaHaIIB Iepesayi
iH(opmMmaiiii Toro. He MeHI BaXIMBOIO € pO3po0Ka A1EBOTO MEXaHI3MY ISl 3aXHUCTY
CJIEKTPOHHUX JIOKa3iB Bl MOXJIUBUX (anbcudikaiii TmiJ Yac KOIIIOBaHHSA,
JENOHYBaHHs ab0 OrJIsiAy eNEeKTPOHHOI 1H(POpMAIlii, a TAKOK CTBOPEHHS CHELlaIbHUX
MOCITYT 3 TIEPEeBIpKH HaaiiHOCTI udpoBux MaTepianis ciigctea [200].

BuBwatoun  mimkuranizamiro  KpuMiHameHOrO — mipotiecy, JI.A. Ilarpemrox
MPOTIOHY€E MPOBEICHHS MEBHUX 3aXO/1B 3311 MIJIBUILEHHS €()EKTUBHOCTI BKA3aHOTO
mporiecy [221]. 3ampomonoBaHi Taki KPOKH [JIsi IIEPETBOPEHHS KPHUMIHAIBLHOTO
IPOLECY Ha Cy4yacHY CUCTEMY:

1. 3anpoBajkeHHs €JNEeKTpOHHOT (ikcalli yciX MNpolecyalbHUX pIlIeHb Ta
IOpUIUYHUX (DAKTIB.

2. 3anpoBaJKEHHsI PIBHEBOI IHTErpaiii 3 JAEp>KaBHUMH, KOMYHAJIbHHUMH Ta
OKpPEMHUMH MPUBATHUMU peecTpamu 1 0a3amMu TaHUX NPO IOPUANYHI (PaKTH, 3HAYYIII
JUTSI KpUMIHAJIBHOTO TEepeCciayBaHHs, 3 (IKCAIl€I0 TOCTYIYy 1 Al yIOBHOBaXXKEHOTO
KOpHCTYyBaya.

3. HanaromkeHHs O€3KOHTAKTHOI €JIEKTPOHHOI B3a€MOJi MK CyO’eKTamu
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KPUMIHAJIBHOTO MepeciilyBaHHs (J€TEKTUBOM, CI1 UMM, IIPOKYPOPOM) Ta CYJ0M IIPH
1HIIIFOBaHH1, Y3TrO/PKEHHI Ta CAHKI[IOHYBaHHI MPOIECYaJTbHUX PIIIEHb.

4. Po3pobka mporpamu mo (HOpMYBaHHIO KPHUMIHAJIBHOTO IPOBAKCHHS, SKa
MICTUTHUME y COO1 aJlfOpUTM il (PyXy KPUMIHAJIBHOTO IMPOBAKEHHS) 3 MOMEHTY
MOYaTKy KpPHUMIHAJbHOTO TPOBA/PKCHHA J0 MOMEHTY BHUKOHAHHS BHUPOKY CYIY,
BKJIIOYAIOYH OJIaHKHU Ta MAOIOHU MPOLECyabHUX TOKYMEHTIB.

3aBAsSKY HAJIArO/I)KEHHIO O€3KOHTAKTHOI €JIEKTPOHHOI B3a€EMOJIiT MK Cy0’ €KTaMu
KPUMIHAJIBHOTO MPOIIECy, poOOTa OPTaHiB JOCYIOBOTO PO3CIiAyBaHHS, IPOKYpaTypH
1 Cyly HapemTi 3MoXe BHOYJyBaTHCh B OJHY JIiHIIO. [7es CTBOPEHHS €JIEKTPOHHUX
cucteM Tuny e-Case management system (eCMS) y cBiTI HE HOBa, BOHAa aKTUBHO
BUKOPUCTOBYETBHCS y MISJIBHOCTI NPaBOOXOPOHHUX Ta CYJOBHX OpraHiB KpaiH
€sponeiicbkoro CriroBapuctsa [204]. MOXIHMBOCTI JAOMYYEHHS 10 EICKTPOHHHUX
KPUMIHAJIIBHUX MPOBA)KEHb JOKYMEHTIB B €JIEKTPOHHIA (opMi, BIAOMOCTEH MpPO
OTpUMaH1 J0Ka3u, B TOMY 4YHCIi (OTO-, KIHO-, BIIEO3MOMKY, a TaKOXK 1HII (hailiu Ta
porpaMHi MPOAYKTH JIOCHIDKYIOTh 1 3apyOikHi BueHi A.D. AGmynBarnieBa [222],
JI.T'. Xammymina [223], O.B. Tynasceka [224].

Boanouac, BiTun3nsiHOI0 CTpateri€ro He nepeadadyeHo Miui KOMILIEKC MUTaHb,
MOB’SI3aHUX 3 IHILIIOBAaHHSAM, Y3TOJKCHHSIM, MPUUHATTAM Ta (PiKcalli€ro pillieHb,
J03BOJIIB  Ta 3/AIMCHEHHS KOHTPOJBHUX [OBHOBAaXEHb 332 KPUMIHAJIBHUM
MIPOBA/PKEHHSAM, 30KpeMa IIIIXOM HOTO MEepeBIpKH Ta HaTaHHS €JIEKTPOHHUX BKa31BOK
0e3MmocepeIHbO y CUCTEMI, TIOCTYY JI0 ACP>KaBHUX PEECTPIB 1 0a3 JaHUX.

ToOTo0, HE 3BaXkarO4M Ha 3aIllJIAHOBAHE CITPOIEHHS KOMYHIKaIlli Mi>X OCHOBHUMH
JAHKAMH CTOPOHU KPUMIHAJIBHOTO MEPECHiyBaHHs, MUTaHHSA €(EeKTHUBHOCTI TaKoOi
JUSITBHOCT1 3HOBY BIJIIMIILIN HA JPYTUM ILJIaH.

B.1. KopbyTsik [225], nocnimkyoun mpo0aeMu BBEICHHS €IEKTPOHHOTO JI1aJIoTy
y KpUMIHaJIbHOMY MPOBAKEHHI, BKa3zye, 10 MEpeXiJl 10 eNeKTPOHHOI (GOpMH yCiX
MpoIeCyalbHUX JIOKYMEHTIB (TIPOTOKOJIIB, TIOBIJIOMJICHb, BHKJIHKIB, TIOCTaHOB,
MOBITOMJICHb TIPO Mi103py, OOBUHYBAJIBHOTO aKTy, TOIIO) CHPHUATUME: 3MEHIIICHHIO
TEPMIHIB MIATOTOBKM WM BUKOHAHHS JOKYMEHTIB Ta KUIBKOCTI PYTHHHHX ONEpalliii;

MPUCKOPEHHIO PYXy JOKYMEHTIB Ta iX CBO€YACHOTO PO3TIISAY; 3a0e3MeYeHHIO
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€(EeKTUBHOTO KOHTPOJIO BUKOHAHHS 3aBAaHb 1 MPUUHATTS PIlIeHb; MIABUIIECHHIO
e(eKTUBHOCTI pOOOTH SIK OKPEMHUX ITOCATOBUX 0C10, TaK 1 OpraHy B IIJIOMY; 3HUKEHHIO
BUTpaT HAa PO3MHOXKEHHS, mepemady 1 30epekeHHs Oe3nidi KOomiil mamepoBHX
JOKYMEHTIB; 3a0€3MEeUeHHI0 MPOo30pOi Ta OINEepaTUBHOI B3a€EMOJIl YYACHHKIB
JOCYZIOBOTO PO3CIiyBaHHS; ICTOTHIN €KOHOMIT 4acy Ta KOIITIB TOIIO.

[linTpuMytoun BKa3zaHi TepeBaru ADKUTAMI3aIil KPUMIHAIBHOTO MPOIECY,
BBa)XKa€EMO, 1110 BBEJICHHSI €JIEKTPOHHOIO J1aJI0Ty 3/IaTHE IT1IBUIIUTH BiATOBIIAIbHICTh
yCIX JJAHOK PO3CTIAyBaHHS Ta HANAroJuTH €(EeKTUBHUU KOHTPOJIb. 30KpEeMa, Taka
Mpolelypa YHEMOXIMBUTH ICHYIOU€ Ha TMPAKTHUIl «CBABULUIA» CYJIOBUX Ta
MIPOKYPOPCHKUX OPTaHiB y 3A1MCHEHHI AISJIBHOCTI IO KPUMIHAIBLHOMY ITPOBAKEHHIO
Ta MPUBEJE iX Y BIAMOBIAHICTD JI0 3aKOHY.

Tak, cydacHi BuU€H1 3alpOMNOHYBaJM BEKTOPH MiJDKUTANI3allli KPUMIHAIBHOTO
nporiecy B Ykpaini [199]. Tlepmuii Bektop 1udpoBoi TpaHchopmallii JT0CyI0BOTO
pO3CIITyBaHHS, a caMe: BJOCKOHAJEHHS HAI[lOHAJIBHOT MOJEIl BHUSABJICHHS
KPUMIHAJIbHUX TIPABOMOPYIIIEHD Ta 1X PO3KPUTTA.

B Vkpaini oJiHi€10 3 TOJOBHUX JACP>KaBHUX 1HIIIATUB cTalla mporpama «JlepxaBa
y cMapThoH1», sika iependavae 10 2024 p uudposy Tpanchopmaitiro 100% myOmiaHmX
MOCIYyTr, JOCTYIHUX TpoMajsiHaM Ta Oi3Hecy. BkaszaHe cTajlo OCHOBOK st
OOTpYHTYBaHHS APYroro BEKTOpPY — i€l cTBOpeHHs IudpoBoi miargopmu aJis
B3aeMOIii Cy0’€KTIB KPHMIHAIBHOTO TMpoBakKeHHs [226]. BueHi BBakaroTh, IO
CTBOPEHHSI TaKOi TIaTGOpMHU MOKE CTaTH JOIATKOBOIO TAPaHTIEI0 3a0€3MeUCHHS MpaB
Ta 3aKOHHUX 1HTEPECIiB 0COOHM i Yac IOCYI0BOTO PO3CIiAyBaHHS, OCOOIUBO Y 3B’ 3Ky
3 HAsSIBHICTIO Y MPAaBO3aCTOCOBHIM MPAKTHUIIl (PaKTIB MiIMIHA OOIITYKY «I00POBUIBLHIM
OTJISIIOM; TTPOBECHHS 30BHIITHBOTO CIIOCTEPEKEHHS 32 0C000I0 0€3 3aKOHHUX Ha TE
MJICTaB; PO3MOBCIO/KEHHS B Mepexki [HTepHEeT nepcoHanbHOI iH(popMaIlii, OTpUMaHOi
IT1]T Yac JI0CYJ0BOTO PO3CIIiIyBaHHI6; HE BIAKPUTTS YaCTUHU MaTepialliB JOCYI0BOTO
PO3CIiTyBaHHS y Mpolleci peatizailii HopMatTuBHUX npunucis cT. 290 KIIK; 3uumenHs
(GakTUYHUX JaHUX, [0 CBi4aTh TMPO HEBUHYBATICTh 0OCOOM Yy BUYWHEHHI
KPHUMIHAJIBHOTO MTPaBOTIOPYIIICHHS TOIIIO.

Tperiii BekTOop — 1€ BIOCKOHAJCHHS HAI[IOHAJBLHOI MOJEIi BHSIBJICHHS
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KPUMIHAJIBHUX MPaBOMOPYIIEHb Ta iX PO3KPUTTS. 3 OISy HAa OKpPECIEHI BHIIE
ACIEKTH JIOTTYHUM MPOJIOBKEHHSIM HAIIIOTO JTOCIIKEHHS TOBUHHO CTaTH BU3HAUCHHS
MOKJIMBUX HAIPSMIB aIanTaiii KpUMiHAJIBLHOTO TPOIECYaTbHOTO TOKa30BOTO MpaBa
110 IUPOBUX peajiiii CbOroJICHHS 1 BUKJIUKIB HAHOJIMKYIOT0 MaHOyTHROTO 3 OTJISA Ty Ha
Te, Mo (opMyBaHHA T0Ka30BO1 1H(OpMAaLi HEPO3PUBHO 3B’SI3aHO 3 MOTCHIIIHHUM
OOMEXEHHSIM MpaB 0COOH, a OTXKE, BAKIIMBUM € HaJIe)KHE HOTO periaMeHTyBaHHS.

CrBopennst 1udpoBoi miaardopMu s B3aeMOJAll Cy0’€KTIB KpUMIHAJIBLHOIO
MPOBA/UKEHHS] — YETBEPTHM BEKTOp ONTHMI3alii MipKUTaNi3alii KpUMIHAIBHOTO
npouecy. KpumiHaibHa npoliecyanbHa AiSUIBHICTD SIBJISIE CUCTEMY 3aCHOBaHMX Ha
3aKOHI JIii Ta MPOIeCyalbHUX PIllIeHb, K1 31HCHIOIOTHCA OpraHaMu JIep>KaBH 1 BCIMa
ocobamu, sKI OepyTh y4yacTb B IPOBAKEHHI, TOMY IOCTYNOBIM LudpoBizamii
MIJUISITalOTh  BCl I Ta TpOIECyalibHI pIlIEHHs 0ci0, sKi OepyTh yd4acTh Y
KPUMIHAJILHOMY MPOBaJDKEHHI [227].

BoueBuap, 0qHUM 13 HaOpsIMIB JIJKUTaII3alli KpUMIHAJIBLHOTO MPOIIECY Mae
CTaTH CTBOpeHHs IUdpoBOi MmIaThopMu JIsi B3a€MOJIl CyO’€KTIB KpUMIHAIBHOI
MpOoLIECYaIbHOI AISUIBHOCTI, OCKUIBKH 1€ JACTh 3MOTy 3a0€3M€UUTH MPABOBHM PEKUM
TPAHCIIAPEHTHOCTI KPUMIHAILHOTO TPOIECy, TOOTO HOro MpO30pOCTi, «BIIKPUTOCTI»
JUTSl YYACHUKIB KPUMIHAJIBHOTO MPOBAIKEHHS.

BBaxaemo cinymnum migrpumata ayMky T.H. KameneBoi [200], sika cTBEpIKYE,
10 BIIPOBA/KEHHSI CUCTEMHU E€JEKTPOHHOIO KPUMIHAIBHOIO MPOBAKEHHSI J103BOJISE
IIMPOKO BUKOPUCTOBYBATU CHEIliaJIbHI aITOPUTMHU JJISi TPUUHATTS TPOIECyaTbHUX
pimens. [Ipu 1bOMy OCHOBHI MepeBaru MTYYHOTO 1IHTEJIEKTY MOJSTal0Th Y TOMY, 110
BIH BHKJIIOYA€E KOPYMNIIHHY Ta €MOI[IHYy CKJIaJOBl, CYBOPO JOTPUMYETHCS
3aKOHOJIABYMX PAMOK 1 BUHOCHUTH IIBUKI PIIICHHS HAa OCHOBI OOpPOOKM BEIMYE3HUX
MacHUBIB JIaHUX. AJie 3 1HIIOTO OOKY, TPAaJUIIMHHUKA JOCBIJ BUBUCHHS Ta PO3KPUTTS
KPUMIHAJIBHUX CHpaB ICTOPUYHO [OBIB BaXXJIMBICTh 3aCTOCYBaHHS YHIKaJIbHHUX
E€MOIIIHO-KOTHITUBHHX 310HOCTEN Ta KOMIIETEHIIM 0CcOOH, IO 3AIMCHIOE CIIIA4l Ta
MPaBO3aCTOCOBHI (QYHKIII].

Po3rasHyBIIM pi3HI BEKTOPU Ta HAOpSIMHU JIDKUTATIZAIIT  KPUMIHAIBHOTO

mpoucecy, 3a3Ha9umo, 1o HaNOJIBII BaKITUBUMH 3dBJdHHAMHU bOT'O IIPOLECY €:
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1. Po3poOka HaykoBO OOIpyHTOBAHOTO MOHSTIHHO-KAaTEropiaabHOrO arapary
CYTHOCTI €JI€KTPOHHOT'0 KPUMIHAJIBHOTO MPOILIECY.

2. YnockoHaneHHs (pyHKIIOHATY €IMHOTO PEECTPY TOCYAOBUX PO3CIHiTyBaHb,
ABTOMAaTHU30BaHOI CUCTEMHU JOKYMEHTOOOITY cyay, €IMHOr0o AEp>KaBHOIO PEECTPY
CYJIOBHUX pillIeHb, aBTOMAaTU30BaHUX 1HQOPMAIIITHUX MOIIYKOBUX CHUCTEM OpTraHiB
JOCYZIOBOTO PO3CIiAyBaHHS.

3. Po3poOka mMOCHIZIOBHOrO  IUIaHY  3alpOBAPKEHHS  €JIEKTPOHHOTO
KPHUMIHAJIBHOTO MPOIIECY.

4. BIOCKOHaJE€HHsSI IOJIOKEHb YMHHOTO 3aKOHOJABCTBA B cdepl peryssmii
IIPaBOBMX BIIHOCUH LI0JI0 CTBOPEHHS 1 BIPOBA/IKEHHS €JIEKTPOHHOTO KPUMIHAJIBHOTO
pOIIECy.

5. TlpodeciitHa TIArOTOBKA MPEACTABHUKIB MPABOOXOPOHHUX OPTaHiB 3ais
M1JIBUIICHHS €(PEKTUBHOCTI €JIEKTPOHHOI'O0 KPUMIHAJIBHOTO MPOLIECY.

6. CTBOpeHHs cucteMu 1HGOpMaIIiHOI Oe3neku 1 KibepOe3neKku eIeKTPOHHOTO
KPUMIHAJIBLHOTO MPOIIECY.

OT1xe, IIKUTANI3a11s KPUMIHAIBHOTO MPOIIECY B CYUYaCHUX YMOBaX 0OyMOBJICHA
3MIHOIO CYCIUJIbHHMX BIIHOCHMH BHachigok maHaemii Koin-19 Ta BBeacHHs
KapaHTHHHUX OOMEXKEHb, PO3BUTKOM CYYacCHOTO EJIEKTPOHHOTO CYCIIJIbCTBA Ta
TEHJEHUIAMH BIPOBAKEHHS 1H(POPMALIITHO-KOMYHIKAIIMHUX TEXHOJOTIH B YyCIX
cycniuibHUX cdepax. [imxuTamizaiis KpUMIHAJIBHOTO TMPOIECY € BaXIHUBUM
HaIlpsiIMOM TOJIOJIAaHHS TMPOTHAIl KPUMIHAJIBHOMY TMEPECHiIyBaHHIO, TOJO0JAHHS
KOPYMIIIHUX CXEM, 1110 HasiBHI B KPUMIHAJILHOMY TPOIIECI Ta CKOPOUYCHHS YaCOBUX Ta
MarepialbHUX BUTpAT, fAKI TOB’si3aHI 3 ICHYIOUOK OIOPOKPATUYHOI CHCTEMOIO

KPUMIHAJIBLHOTO MPOIIECY.
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SECTION 12. THEORY AND HISTORY OF STATE AND LAW

12.1 Compétences des hauts fonctionnaires Francais

Les hauts fonctionnaires de la France jouent des roles cruciaux : ils gerent les
efforts des employés de I’organisation, ils démultiplient la présence de la direction sur
tout le territoire, dans tous les domaines d’action de I’Etat et avec tous les partenaires
et les clients de I’Etat. Ils répercutent la vision, les buts, les orientations et les directives.
Ils garantissent la cohérence de ’action.

Une des étapes franchies pour développer le leadership dans la fonction publique,
entreprise par le gouvernement francais, a consisté a cerner les compétences et les
qualités que doit posséder le dirigeant pour mener a bien sa mission.

Par le biais d’un profil de compétences a partir duquel seront recrutés, formés et
évalués les hauts fonctionnaires, le gouvernement peut s’engager pleinement dans un
cadre de gestion axée sur les résultats car malgré la décentralisation du pouvoir
décisionnel, le gouvernement peut compter sur des leaders répondants de la cohérence
de ses actions, porteurs de ses objectifs et de ses valeurs. Ce profil tient compte du
contexte spécifique de la fonction publique en France, des nouveaux aspects de la
gouvernance qui introduisent la maitrise de nouvelles compétences, notamment en
réponse aux citoyens qui exigent une reddition de comptes sur la facon dont sont
utilisés les deniers publics. Ce profil embrasse I’ensemble des compétences et des
qualités requises pour évoluer dans la haute fonction publique frangaise [272].

Les compétences sont définies et opérationnalisées en indicateurs
comportementaux. La justesse de la définition accolée a une compétence est
primordiale. Elle doit couvrir la totalité¢ de son univers de contenu et refléter la réalité
du travail d’un titulaire d’un emploi supérieur de maniere a assurer la pertinence des
indicateurs comportementaux qui en sont tirés. Ces derniers indiquent de quelles facons
la compétence se manifeste en champs d’action selon les taches et les responsabilités
des hauts fonctionnaires. Ils ne sont pas mutuellement exclusifs puisque certains

indicateurs peuvent, dans quelques cas, refléter plus d’une compétence. Ces indicateurs
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comportementaux pourront se décliner en comportements précis, en fonction de la
réalité particuliére d’un poste ciblé [273, p. 11].

Analysons ces compétences.

1. L’adaptabilité : - Face a I’'imprévu, il faut de plus en plus étre capable de réagir
vite et bien ; pour cela, il faut comprendre ce qui se passe dans le monde qui nous
entoure. - L’adaptabilité ne doit pas €tre passive ; le cadre doit se faire proactif ; il lui
faut une forte capacité a décrypter des signaux discrets et I’information pertinente dans
I’infobésité qui nous entoure ; il lui faut imaginer les choses qui ne sont pas des
prolongements de ce qui se passe actuellement et en faire la juste interprétation. - Il
aura un esprit critique trés développé : il remettra continuellement en cause les « vérités
» de toujours, il pourra avoir du recul par rapport au présent et aux idées du jour. - |l
faut des gens qui ont des parcours trés variés : internationaux, diversité des
administrations, prive etc. ; il faut varier les expériences et avoir eu des expéeriences
dans le prive pour vivre la mobilité professionnelle essentielle a une bonne formation.
I1 faut pouvoir s’adapter au contexte, a I’environnement, aux personnes. - Il faut une
attitude d’esprit faite de souplesse afin d’adapter certaines dimensions des solutions
générales aux cas d’espéce, car les problemes varient selon chaque type de terrain.

2. La capacité de négocier : - Comme gestionnaire de programmes, dans les
relations avec les usagers, le gestionnaire doit étre un acteur treés impliqué dans
I’interaction : il admet, comprend, traite, plaide, ouvre des compromis, se met a la place
de I’usager. - Pour négocier, il faut avoir une vision, savoir €couter, étre ouvert d’esprit,
pouvoir repositionner les choses dans un paradigme différent et savoir communiquer.

3. La mesure du rendement : - Les gestionnaires supérieurs doivent apprendre a «
opérationnaliser » la poursuite de leurs objectifs, a préciser les quoi et comment des
grands principes : « Pourquoi les ingénieurs arrivent-ils a le faire 4 I’Equipement, tandis
que cela semble si difficile a ’Education nationale, a la Sécurité sociale ou a I’Industrie,
par exemple ? », dira un gestionnaire de I’Education.

4. Le leadership : - Le leadership est présenté par les interviewés comme une
compétence tres multidimensionnelle qui implique le charisme, [’audace, la

détermination, le sens pratique, le sens des valeurs, I’entrepreneurship, le sens critique,
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I’ouverture au changement et un fort sens de I’identité. - Le gestionnaire de I’avenir a
de I’autorité, la vraie, c’est-a-dire du leadership parce qu’il inspire les autres plus qu’il
ne les commande ; par sa conduite exemplaire, il les entraine avec lui, leur enseigne la
valeur des choses. - 11 est capable d’inspirer des équipes, de les mobiliser, de les animer
et de leur faire produire des résultats ; c’est un esprit provocateur qui teste la limite des
gens pour les pousser au maximum. - Il ose fixer une direction qui se justifie et n’a pas
peur de le faire. - I s’exprime en termes de mobilisation par des objectifs plus que par
I’autorité. - 1l a le courage et la perspective pour faire des choix qui ne sont pas toujours
¢vidents ; cela exige un référentiel qui peut inclure une certaine formation
philosophique portant sur les valeurs et une certaine conception du service public. - Il
n’a pas peur de prendre des risques, il a un esprit d’entrepreneur ; pour cela, il faut des
tempéraments volontaires et modestes a la fois. - Il cherche des solutions la ot il y a
des probleémes. Sa personnalité comptera ainsi que sa capacité d’innovation, de projeter,
sa volonté de régler des problémes et pas juste de les regarder. - Il a un esprit critique
trés développé, est capable de remettre en cause les « vérités », de prendre du recul par
rapport au présent et aux idées nouvelles. - Il est trés structuré intellectuellement et
psychologiquement ; il sait ce qu’il est, ou il va ; il est capable de vivre a 1’aise dans
des cadres flous ; il ne craint pas de paraitre impertinent ou atypique. Il a a structurer
autrui, il doit savoir dire oui, non, parfois les deux. Il doit étre mentalement structuré
autrement que par la stricte obéissance a la régle de droit.

5. La gestion du savoir : - Il n’y eut aucune mention de compétences spécifiques
dans les entretiens, outre une seule mention générale touchant la capacité de lire les
évolutions des taches et de déterminer les profils pertinents a ces taches.

6. La gestion des ressources humaines : - Les compétences mentionnées touchent
la franchise, I’ouverture, la lucidité, le bon jugement, les rapports interpersonnels et le
courage. - C’est un esprit ouvert qui provoque et accepte la discussion avec son équipe
et avec les autres services ; il pratique la franchise et la transparence du discours. - Il
est compétent pour recruter les bonnes personnes et repere bien le potentiel des gens. -

I1 a une forte capacité a gérer I’informel, si important dans les relations humaines. - Il
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n’a pas peur de prendre des décisions difficiles en matiére de personnel : récompenser,
reconnaitre, se séparer de collaborateurs.

7. La gestion des réseaux : - Il sait animer des réseaux en composant efficacement
avec des ¢éléments diversifiés. - Il travaille en équipe, donc il écoute, consulte, délégue
et décide. - Il sait anticiper les enjeux dans des environnements complexes. - Il peut
partager I’information sans étre inquiet.

8. L’innovation : - Il est ouvert d’esprit, ne voit pas les choses avec le prisme
traditionnel, il cherche a faire I’analyse critique des idées regues et des fagons de faire.
- Il fait preuve de créativité et peut générer une vision claire de ce qui est a faire. - Il
sait interpréter les situations pour en dégager une vision stratégique. - Il réagit aux
situations en termes stratégiques. - Il sait comment prendre des risques.

9. L’apprentissage continu : - Il est désireux d’apprendre continuellement et
d’innover. - Il est humble, ouvert et réaliste. - Il n’a pas peur de se connaitre et
d’admettre ses besoins. - Il est ouvert a I’apprentissage et a I’innovation ; il utilise des
approches diversifiées adaptées a son stade de développement, etc.

10. Des gens qui peuvent « livrer » : - Le cadre est compétent en gestion de projet,
car il est méthodique et rigoureux. Il peut gérer des projets depuis leur conception
jusqu’a leur évaluation, en passant par leur mise en place. - Il sait organiser, donc
visualiser I’ensemble, les composantes, les étapes, les séquences de contribution, etc. -
Il porte attention a la forme des choses ainsi qu’aux détails. - Il manceuvre bien avec
son tableau de bord ; il voit I’'importance relative des indicateurs ; il est constant dans
son attention. Réaliste, il ne trafique pas les chiffres, mais s’intéresse a leur
signification profonde. - Il sait changer de point focal pour son attention selon les
besoins : il peut zoomer (se concentrer sur le micro), tout comme travailler au niveau
macro. - Le cadre est de plus en plus un responsable de projet ; la notion de chef de
projet existe maintenant a co6té de celle de chef de service. - Le cadre doit pouvoir
générer une vision, puis savoir passer a 1’étape de I’opérationnalisation. Il doit étre
proche du terrain et avoir une communication authentique avec sa base.

11. La communication : - Il est capable de voir les choses significatives et de
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«parler vrai » aux gens (le contraire de la langue de bois). - Il a une bonne capacité de
vendre ses idées, de se projeter. - Il sait faire partager les diagnostics, expliquer,
décomposer logiquement les situations.

12. Les initiatives réalisées : - Un programme de veille sur I’évolution des
compétences désirées. - Un centre spécialisé de formation et de développement. - Un
programme de partage des meilleures pratiques. - Des supports concrets a la gestion
par résultats. - La mise sur pied de séminaires thématiques. - La création de clubs par
appariement.

Ainsi, pour assumer les roles et les responsabilités de la modernisation de
I’appareil publique les cadres supérieurs frangais doivent posséder des compétences
suivantes : I’adaptabilite, la capacité de négocier, la mesure du rendement, le leadership,
la gestion du savoir, la gestion des ressources humaines, la gestion des réseaux,
I’innovation, I’apprentissage continu, pouvoir « livrer », la communication, les

Initiatives réalisées.
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12.2 Key functions and features of different types of law in Ukraine in the 16-17th
centuries

Legal legislation in Ukraine in the 16-17th centuries is a complex symbiosis of
several systems that coexisted and interacted in almost all territories of future Ukraine
but of course the degree of manifestation and predominance of one of them was
determined by many aspects - territorial, administrative, national and social factors.
First of all, it should be noted that customary law is the original source of laws and
norms of any legal system. Customary law accumulates all the customs, rules and laws
formed over a long period of time and honed by the constant using by certain society.
Customary law norms are most firmly engraved in the minds of those who obey it,
because its authority is maintained not only externally by the rulers of the community
and state, but also at the family level. Because it expresses the norms formulated and
supported by the most influential ancestors, social, religious or national leaders, which
can often be superior to more variable government entities. Therefore, accordingly,
there is a layer of legal terminology, which reproduces the realities of the original
"national” law, which may exist within a separate, but over time, usually flows into the
national system. Or a synonymous series is formed with the subsequent displacement
of the less convenient variant, or specialization of each of them. Extremely interesting
in this regard is the interaction of legal systems formed on the basis of religious beliefs
of different churches and denominations. Thus, during this period, Armenian and
Jewish law are defined in a separate way. Documents of individual national
communities are initially created in the national language, but when used as part of
imperial entities, they must be adapted to the language of the universal or dominant
system of law. During the existence of the Commonwealth, this language was Latin, to
a lesser extent - Polish; the Russian language remains in use only in territories where
the legal primacy of the Lithuanian statute has the least influence. In such
circumstances, when Latin is the most "convenient" for writing legal documents,
especially for the creation and translation of new special legal terms, because the use

of Latin becomes a good way to avoid unilateral oppression (because formally the
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language of conquered peoples is not oppressed). Latin became a kind of lingua franca
of the Middle Ages — a supranational to some extent unifying language of multinational
Europe. This is also true for the Polish-Lithuanian Commonwealth, where initially the
strengthening of the role of Latin was associated in particular with the catalysis of
Catholic influence. Later in the middle of the 18th century on the contrary it was a
counteraction to the Polish-Catholic expansion to abolish the Polish language. At that
time in order to strengthen its power and increase the influence of Orthodoxy, the
Russian Empire had initiated an increase in Latin-language documentation which
replaced Polish-language documentation. In particular, this fact is described by a
famous French scientist Daniel Beauvoir — researcher of the history of relations
between Ukraine, Russia and Poland in the 19-20th centuries [228].

Some Ukrainian territories since the 14th century were part of the Grand Duchy
of Lithuania — Volyn, Chernihiv-Sivers'kyi, Podillya, Kyiv and Bratslav. It retained
practical autonomy so usual way of life wasn’t changed. The nationwide principle of
tolerance "do not move the old, do not introduce the new" allowed a fairly calm as for
that time existence of a powerful empire and created all the prerequisites for ethnic
preservation and development. At least the Rus territories almost completely retained
power and legal status, authentic religious and cultural freedom. The Old Rus language
(which is almost similar to the Old Ukrainian and Old Belarus languages) had the status
of the state language, so it was used to create the vast majority of literature and
documentation. Over a period of time, however, the situation has changed. Irreversible
changes were initiated by the Union of Krewo, concluded in 1385, which united the
territories of the Grand Duchy of Lithuania and the Kingdom of Poland for the first
time. But this unification did not lead to much significant changes in the political or
cultural situation of the Ukrainian territories. Although it is worth noting the decrease
in the level of "omnipotence™ of the princes and the supremacy of the Polish nobility
compared to the Lithuanian. Two centuries later the final federal unification as a result
of the Union of Lublin in 1569 (unlike the personal dynastic Union of Krewo, which
primarily aimed at resolving common foreign policy interests — securing borders and

strengthening positions in countering Teutonic Order attacks). It determined the
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persistence of the Polish crown to ensure the unity of the administrative, economic,
political and judicial areas throughout the territory of the Polish-Lithuanian
Commonwealth. But the intention of unification was formally realized earlier through
the introduction of judicial and administrative reform of 1434-1435. Despite further
attempts to unify all functioning systems of law of the Polish-Lithuanian
Commonwealth, in particular, in the Ukrainian lands, the desired unity during the 16-
17th centuries was not achieved. As for Ukrainian law the largest and most significant
attempt to unify all acting systems of law was initiated and implemented only in the
first half of the 18th century. An extremely important step in the further historical
progress of Ukrainian law was the emergence of a consolidated code of Ukrainian law
— "Rights on which the Little Russian people are judged". It has been preparing for 15
years and was completed only in the middle of the 18th century. As a result of the
commission’s work more than 530 articles and 1,600 points were concluded. They
covered the regulated, correlated, systematized norms of almost all branches of law. O.
Kistyakovsky was the first who studied this code and it was published in 1879 with
extensive comments (five lists (variants) were used as a material). The next edition of
the text (as early as 1997) contained a description and analysis of ten currently known
lists of documents (all of them are stored in Ukrainian and Russian archives). In
particular in Ukraine lists copied in the 18th century. Excerpts from "Rights..." which
were stored in the Kiev-Pechersk Lavra — they were the first to fall into the field of
research, and numerous documents related to the code), as well as studies of the sources

on which "Rights..." were based".

In the 16-17th centuries it was possible to join the achievements of European
legal, natural, socio-political science first of all through the study of Latin and in order
to be heard (more precisely to read) it was necessary to write using Latin. When it is
about a legal documentary of that period. Of course, any document to be approved and
to be recognized outside the state in which it was created should be written or
duplicated in Latin. Therefore, not the largest, but extremely important was a group of
internationally important documents, in particular, treaties and agreements concluded

by the Cossack with the Swedish kings, Polish, Lithuanian and later Moscow (or
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Muscovite) leaders. It is worth noting here that the few documents written in Swedish
were incomprehensible to the majority of the Ukrainian side, so in this case Latin was
indispensable. For relations with Lithuanian princes, of course, the Old Rus language
was more understandable and convenient to use. First of all, the largest group of
documents was settling Polish-Ukrainian contacts. Interestingly that not so long time
later in the 18th century the leaders of the Russian state approved the role of Latin as a
document-making language to level the importance of the Old Polish language, which
at that time became widespread in most Ukrainian territories that were part of the
Polish-Lithuanian Commonwealth. Thus, the "struggle of two imperialisms™ gave a
new impetus to the development of Ukrainian Latin terminology. Of course, the main
array of Latin-language materials created in Ukraine are documents for the settlement
of social and legal relations. Relationships of people of different status, nationality and
professional affiliation. According to the researcher of medieval and early modern
Latin Mironova V. M. in the official legal environment Latin was most often used ex
officio (judges, members of the judiciary) and in everyday professional use (among the

secular and ecclesiastical elite and lawyers) [229].

It has already been noted that Latin did not become "new" for Ukrainian office
work after the adoption of the Lublin Union — in the 15th century. It was partially used
in the Kholm, Podlasie and Polissya chancelleries of the Galicia-Volyn principality.
After the formation of the Polish-Lithuanian Commonwealth the Latin language along
with Old Rus language became used in Volyn and Podolia. It was noted a number of
reasons that led to the Latin-Old Ukrainian bilingualism of act texts and identified the
results of the interaction of Latin and Old Ukrainian languages in the act language at

the morphological and syntactic levels.

The reasons for this phenomenon were: the level of education of court clerks (type
of school and the opportunity to acquire knowledge abroad), the time of use and
prevalence of Latin in specific offices, psycholinguistic factors — "the predominant
primacy of the function in the dynamics of language interaction” logical and

morphological categories of the native language which determine the specifics of his
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thinking to a form that is "foreign™ to him and not vice versa and therefore act Latin
captures mutual relationships but predominantly formally Latin reflection of logical-

morphological categories of Old Ukrainian.

But the lexical and semantic character of the Latin-language document in Ukraine
Is also changing. As Matvienko A. M. notes in the preface to the "Volyn Letters" court
offices’s clerks, of course, assumed violations of the official language use conventions
sometimes adding "living" vernacular elements to the text of documents [230]. Such
documentation primarily reflected the life of the inhabitants of a certain area, so the
content of these sources provided to some extent the involvement of elements of
vernacular, which differed depending on social status, level of education, ethnicity of
the native speaker. In addition, the well-established, largely terminologized lexical
tools of clerks could not always satisfy the need to define specific realities or

phenomena.

In the conditions of not very mobile information exchange the precedent cases of
definition and use of new or infrequently used tokens together with the existing
situation of multilingualism created all grounds for supplementing the legal language

with innovations and spreading terminological synonymy.
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12.3 Activity of community courts as an alternative form of judicial proceedings

Cyuacna pedopma (HyHKITIOHYBaHHS BITYM3HSHOI CyI0BOI CHCTEMU 1 TIPOIICTyPH
PO3TJIISAY 1 BUPIIICHHS MTPABOBUX KOH(IIKTIB MPU3BEIH JI0 BEJIUKOI 3aBaHTAKEHOCTI
CYJJ1iB, HU3bKOTO PiBHS MPUUHITUX CYJOBHX PIIICHb, & TAKOXX MOCUJIUJIO I11€ OLIBIITY
HEJIOBIPY 10 TIPEJACTaBHUKIB CyJOBOi Biaau. Takwii CTaH pedei JaB MOIITOBX IO
MOIIIYKY HOBUX aJIbTEPHATUBHUX CIIOCOOIB BUPIIIEHHS MPaBOBUX KOHQPMIKTIB. OHUM
13 MOXJIMBUX aJbTEPHATHUBHHUX CMOCOOIB BUPIMICHHS MPOOJEeM B CYJOYMHCTBI €
BIJIHOBJIEHHSI  JISJIBHOCTI  TOBAPUCBKUX  CYAIB, SKI  po3rysigany  ApiOHI
MPaBOMOPYIICHHS 1 TAKUM YHMHOM 3a0e3IeuyBaii BiJICYyTHICTh Mepe3aBaHTaKEHOCTI
CYIJIB, JaBaJl MOXIIMUBICTh BCEOIYHOIO 1 BMOTHMBOBAHOTO MPUNHATTSA PILICHHS B
CKJIQJTHUX MPABOBUX KOH(DIIKTAX.

ToBapuchKi cyiu Ha TepUTOPii YKpaiHU YTBOPHIUCS B MEPIIT POKU CTAHOBJICHHS
paasHcekoi Biaaau. Jexkper PHK YPCP Big 12 yepBHst 1920 poky "IIpo poGiTHMUI
JTUCIUIUTIHApHI ToBapuchki cymu" [231]. BusHauaB mnopsjiok opraHizamii Ta
TISTBHOCTI, KITBKICHUH CKJIaJ] Ta CTPYKTYPY, IpaBa Ta 000B'I3KH YJIEHIB TOBAPUCHKOTO
Cyldy, a TakOX BHUJU IOKapaHb, Kl 3aCTOCOBYBAJIMCS /10 MOPYIIHUKIB TPYAOBOT
TUCIUTUTIHU. POOITHHYI NUCHUIUTIIHAPHI CyAM TMEPEBAXKHO PO3TIIANAIU CIPaBU PO
MOPYIICHHS JUCHUIUIIHK TIpalll, Je30praHizaifilo BHPOOHUIITBA TOIIO. 3T0JIOM
MOBHOBAXEHHS ITUX CY/IiB OyJIO pO3IIMPEHO CIIpaBaMu PO HEMPUCTONWHY MOBEIIHKY B
IPOMAJICBKUX MICLSIX, TPO HE3HAUHI MPUBJIACHEHHS KOILTIB MiANPUEMCTB Ta YCTAHOB.
3a BUMHEHHS IIMX MPOCTYNKIB CyAW MOTJIHM TNPU3HAYUTH TOKAPAHHS Y BUTIIAMII
3HIDKEHHSI 3apOOITHOI TUTaTH, TIEPEBEICHHS Ha HaBa)X4l MPUMYCOBI Ta MOHAAYPOUHI
po060TH, YB'I3HEHHSI B TPYAOBUX Tabopax. SAK BUKIFOUEHHS, POOITHUYI JUCHIUILTIHAPHI
CyJIY MOTJIM NIEpe/IaTH CIIpaBy 110 BIIICHKOBOTO TpHOyHAIY.

OpHak 3acTOCYBaHHS TOBAapUCHKUMHU CyJaMU JKOPCTKUX 3aXOJiB OO
MOPYIIHUKIB MO3UTUBHUX PE3YyJbTaTIB HE N1aj0. 3BUYAHO CTajl0 MEHIIE MPOTYIIiB,
3ami3HeHb Ha poOOTy, IHIIMX MOPYLIEHb yYMOB Mpalll, aje ¢ He BIUIMHYJIO Ha
MIJBUILEHHS PiBHA pe3ynbTaTiB mpaii. [[puuynHOI0 HU3bKOI MPOAYKTHUBHOCTI IMpalll

OyJu BiICYTHICTh MaTepiaJIbHOro a00 MOPaJIbHOTO CTUMYJIFOBAHHS pe3yJIbTaTIB Mpalli.

167



HERMENEUTIC OF LAW AND PHILOSOPHY OF JURISPRUDENCE

ITocranoBoro Panu MinictpiB YPCP Ne2563 Bin 22 ceprias 1950p. Ionmoxenns "Ipo
POOITHUYI AUCIUILIIHAPHI CyIu" BTpaTuio cuiy [232].

VY kinmi 60-x pokiB XX ct. YkazoMm Bix 15.08.1961p. Ilpesunis BP YPCP B Ykpaini
BIJIHOBWJIA JISUTBHICTh TOBapUChbKuX cyaiB. IlepeBakHo 1X mdisibHOCTI Oyiia
OPOTWIEKHA POOITHUYUM JUCHUIUTIHADHUM cyAaMm. Tak, TOJOBHE Yy pOOOTI
TOBAPUCHKUX CY/IIB € 3aM00ITaHHS MPABOMIOPYIICHHSIM, BUXOBAHHS TPOMAISH IIIITXOM
iX MepeKoHyBaHHS MiJl 11€10 TPOMAJChKOTO BIUIMBY, CTBOPEHHS HABKOJIMIIHIMU YMOB
HETEPIUMOCTI JI0 TIOPYIICHBb TPYAOBOI TUCIHMIUTIHA, IO OYb-SIKINX aHTUTPOMAJICHKUX
BUMHKIB [233].

ToBapuchki cyau OyJu HaJIJIEHI JOBIPOIO KOJEKTUBY, OyJIM BUPa3HUKAMH HOTO
BOJI Ta MaJld BIANOBIAANBHICTH Mepea HUM. TOBapUCHKI CyIH CTaJIU PI3HOBUIOM
IPOMAJICBKUX CY[IB, SIKI CTBOPIOBAJIUCS 3 METOI0 PO3TJISAY 1 BHUpPIIIEHHS APIOHUX
MPaBOBUX KOH(IIKTIB, fIKI HE 3auilaroTh CYTTEBHX NpaB JIOAUHH. OCHOBHUM
MpU3HaYeHHSIM (PYHKIIIOHYBaHHSI HOBOCTBOPEHHX TOBAPUCHKHUX CYJIIB — BHUXOBAaHHS
JOJIeH NIUIIXOM MIEPEKOHAHHS Ta TPOMAJICHKOTO BIUIUBY.

B 0CHOBY A1s7IbHOCTI HOBUX TOBAPUCHKUX CYAIB OyJIM MOKJIAAEH] TaKl MPUHLINIIA,
SK: BUPOOHUYO-TEPUTOPIAIbHUM, AOUUIBHOCTI, BUOOPHOCTI Ta MIA3BITHOCTI CYIIIB.
ToBapuCbKUM CyaM, IK OpraHy npaBocy s, Oy MpUTaMaHHI Ti K MPUHLIKIH, 11O 1
JUIS CY[IB 3arajibHOi OPUCAUKINI. 30Kpema, - BUOOPHICTb, HE3AJEXKHICTh CYIIIB,
BIIKPHUTICTH CYJIOBOT'O PO3IJISITY, YCHICTh CYJIOBOTO MPOIIECY.

VY Tlonoxenni "IIpo ToBapuceki cynu Ykpaincekoi PCP" Big Bim 23 Gepes3us
1977p. N1852 3akpimitoBaiocss YTBOPEHHS JIBOX THIIIB TOBAPUCHKUX CY/IIB:
BHUPOOHHNYOTO (yTBOPIOBABCS 3a MiCIleM pOOOTH, HaBYaHHS SKIIO KiIbKICTh
MPaIOYMX Ha MIAMPUEMCTBI CTaHOBUTH He MeHIe 50 oci0) 1 TepuTopiagbHOro (3a
MiCLeM MpOoXUBaHHS). TexHiuHe 00CIyroByBaHHs (YHKI[IOHYBaHHS TOBapUCHKHX
Cy/I1B TIOKJIaJa10Cs Ha aIMIHICTpalliio MiAIPUEMCTB, YCTAHOB, OpraHi3alliii, )KUTJIOBO-
eKCIUTyaTallliHuX opraHizaiiid, abo 00’€HaHb CIIBBJIACHUKIB OaraTOKBapTUPHUX
OynuukiB. [IpaBoBYy momomory TOBapHChKMM CyAaM HaJaBald OpPraHW IOCTHIIII,

npokypatypu Ta cyny. HOpuaumyHow miTepaTyporo, HOPMATUBHO-TIPAaBOBUMHU Ta
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3aKOHOJAaBYMMM aKTaMH TOBApPUCHKI CyJIu 3a0e3nedyBaUCs aJMiHICTpalli€o, ado
poQCIIIKOBUM KOMITETOM HiAIPUEMCTB, YCTAaHOB, OpTaHi3aIliil.

Jlo ckiamy TOBapHCHKOTO Cyy OOMpaiy TPOMAaJsiH, SKi 3a CBOIMH JiJIOBUMH U
MOPAJIbHUMU SIKOCTSIMH CIPOMOXH1 YCITIIIHO BHPINIYBAaTH 3aBJaHHS, MOCTaBIICHI
nepea TOBapUChKMMH cyaamu. KanammartiB oOWpany BiIKPUTHUM TOJOCYBaHHSIM
OUTBIIIICTIO TOJIOCIB Bijl MMPUCYTHIX Ha 300pax TPYAOBOrO KOJEKTHUBY ITiAMPUEMCTBA
CTpPOKOM Ha 2 poku. KiIbKICHUHM CKJIaJ] TOBAPUCHKOTO Cyly CTaHOBUB 5 0ci0. I3 yncna
oOpaHMX YJICHIB CyAy OOHMpaBcsl ToJiOBa, 3aCTYNHUK TOJIOBU Ta cekperap cyay. He
MEHIIIE OJTHOTO pa3y Ha PiK roJ0Ba TOBAPUCHLKOTO CYY 3BITYBaB PO MISUIbHICTD CYIY
Ha 3arajbHUX 300pax TPYy/I0BOTO KOJEKTUBY.

UJieHH TOBAPUCHKUX CYIIB, SIKI MPUKAMaM aKTUBHY y4acThb B PO3TJISIl CIpaB, a
TaKOX B MPOBENCHHI NPO(PUIAKTUYHOI pOOOTH B TPYJIOBUX KOJEKTHUBAX, CEPE
CTYJIEHTIB BHUIIMX Ta CEPEIHIX CHEellaJbHUX HABYAJIBHUX 3aKJIAJIB 32 MICLUEM
MPOKUBAHHS TPOMAJISH, MIJJISITAIA 3a0X0YEHHIO 3 00Ky MPOQCHIIKOBOTO KOMITETY
abo aaMiHICTpallii MiAMPUEMCTBA, YCTAaHOBH, OpraHizalli, abo opraHaMu MiCII€BOTO
CaMOBpSITyBaHHS.

ToBapucbkuM cyaam Oyiu MiICYAH] CIPaBH MPO:

1. nopymieHHs: TPyAOBOi JUCUUIUIIHU: TPO HECYMIIIHHE BUKOHAHHA poOIT abo
MPOCTIN BHACIIIOK HECYMJIIHHOTO CTaBJICHHS IMpalliBHUKA 10 CBOiX 0OOB'S3KIB;

2. HEJJOTPMMAaHHS BUMOT OXOPOHH TIpari;

3. TIpo BTpaTy, MOLIKOKEHHS 00JIaTHAHHSI, IHBEHTapIO, IHCTPYMEHTIB, MaTepiasliB
Ta 1HIIOTO JIeP>KaBHOTO abo0 TPOMAJCHKOTO MaifHa BHACTIAOK HECYMIIIHHOTO
CTaBJEHHS OCOOM /IO CBOIX OOOB'SI3KIB, SKIIO II€ HE TATHE KPUMIHAIBHOI
B1JIIOB1JAJILHOCTI;

4. mpo camMOBUIbHE BUKOPHCTAHHS B OCOOMCTHX IUIAX, HAJIICKHUX JIEPKABHOMY
MIAIPUEMCTBY, YCTAaHOBI, Oprasizalii, KOJTOCIy, 1HIII KOONEpaTUBHIM Ta IHILINA
IrPOMAJICHKIM opraHizailli, TpaHCIIOPTHUX 3ac001B, CUILCHKOTOCIOAAPCHKOI TEXHIKH,
BEpCTaTIB, IHCTPYMEHTIB, CAPOBUHH Ta 1HIIIOTO MaifHa, SKIIO IIi /i HE 3aMOISUTH [IUM

MIAIPUEMCTBAM, YCTAHOBAM i OpraHi3allisiM ICTOTHOI IIKO/IH;
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5. aMOpaJibHy TMOBEJIHKY B TPOMAACBKUX MICLSIX (PO3MUBAHHS AJIKOTOJIBHHUX
HAIloiB, JIpIOHE XYJIraHCTBO; JAPiIOHE pO3KpadaHHs JepKaBHOTO ab0 IPOMaJICHKOIO
MaifHa);

6. Mpo BUMHEHY BIIEPIIIE KPAIIKKy MAJIOIIHHUX MTPEMETIB CIIOKUBAHHS 1 TOOYTY,
110 3HAXOSITHCS B OCOOMCTIN BIACHOCTI TPOMAJISH, Y pasi, KOJU 0co0a MPUTITHEHA 710
BIJIMOBIAAILHOCTI ¥ IOTEPIUININ € YJI€HAMH OJHOTO KOJIEKTHBY;

7. mpo o0pa3sy, HakJjer, mo0oi i JIerki TUIECHI YIIKOKEHHS, 1[0 HEe CIPUYMHUIN
po37aay 3I0pOB's, SKIIO 111 JiSTHHS BUYMHEHI BIIEPIIE, PO JIUXOCIIB'S;

8. Mpo HEBUKOHAHHS a00 HEHalie)KHE BUKOHAHHA OaThbKamH, OIIKYHaMH a0o
MIKJIyBaJIbHUKaMHU OOOB'SI3KIB II0JI0 BUXOBAHHIO JITEH; MPO HEIOCTOMHEE CTaBJICHHS
10 0aTbKiB, HETIJHY MOBEAIHKY B CIM'(; IPO HETOCTOMHE CTABJIEHHS 1O >KIHKHU; PO
VXWJIEHHS XBOPUX Ha XPOHIYHMM aJIKOroJli3M BiJl JIKYBaHHS B JIKYyBaJlbHO-
NPOQPUIAKTUYHHUX 3aKIaJaX OXOPOHHU 3/10POB'S;

0. mpo TCyBaHHS >KHTIOBHX Ta HEXKHUTIOBUX MPHUMIIIEHh W KOMYHAJIbHOTO
YCTaTKyBaHHS; PO HEJOEP>KaHHS MPABUIT IPOTUIIOKEKHOT OE3MEKH;

10. PO TOPYIICHHS TPaBWUJ BHYTPIITHBOTO PO3MOPSIKY B KBapTHUpaxX W
T'YPTOXKUTKAX, MPO CIIOPHU MEMIKAHIIIB 100 BUKOPUCTAHHS MMiICOOHMX MPUMIIICHbD,
JOMOBUX CIIy0, OIUTaTH KOMYHAJIBHUX TMOCIYT, OIJIATA BUTPAT MOTOYHOTO PEMOHTY
MICITh 3aTaJIbBHOTO KOPUCTYBaHHS;

11. IpO TOPSAJIOK KOPUCTYBaHHS OYIIBISMM, IO CTAaHOBJSTH CHUIBHY
BJIACHICTH JIBOX a00 JEKIIbKOX I'POMAJsiH, MPO MOJIJ MailHa KOJTOCHHOTO ABOPY W
BUJILT 3 KOJITOCITHOTO JBOPY, MPO MO MaifHA MIX TOJPYXOKAM 3a 3r0JI0I0 CTOPIH,
MDK SIKUMHU BUHUKIIA CyTIepeyuKa, Ha PO3TJis]l CIIPaBu y TOBAPUCHKOMY CY/Ii;

12, OpoO TICYBaHHS JEPEB Ta IHIIMX 3€JIEHUX HACAKEHb; MPO CTATHEHHS
30UTKIB, 3aMoAISTHUX JPIOHUMH JIICOTIOPYIICHHSIMH, BUYMHEHUMH BIIEpIIE, SKIIO
30UTKH HE nepeBUlytoTh 30 kpO. 3a 1IF0UUMH TaKCaMHi OOYUCIICHHS PO3MIPY CTSTHEHb
3a IIKOJY;

13. PO MAHOBI CYTIEPEUYKH M1k rpOMaJITHaMH Ha cyMy 110 50 kpO. mpu 3roi

YYaCHHKIB CIIOPY Ha PO3IJIAJl CIPABU B TOBAPUCHKOMY CY/II.
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3aciiaHHs TOBapUCHKOIO Cyy, MOB'SI3aHUX 3 PO3MJISIIOM CIIPaBH, MPOBOJASITHCS B
HepoOouuii yac. CrpaBu po3rIAIal0ThCs MyOJIIYHO Y CKJIaAl HE MEHIIIE TPhOX YJICHIB
TOBApPUCHKOTO CYyAY, TPOTE B YCIX BUMAAKAX YMCIIO iX TOBUHHO OyTH HETIAPHUM.

['onoByrouMii 1 4J€HU TOBAPUCHLKOIO CYJIy HE MOXYTh OpaT ydacTi B pO3IJIsii
CIIpaBH, SKIIO XTO-HEOYAb 3 HUX € MOTEPHiINM, YYaCHUKOM ITUBIILHO-TIPABOBOTO
CIIOpYy, POAMYEM IOTEPIIOro, yYacHWKA ITMBUILHO-TIPABOBOTO CIOpPY abo ocoow,
OPUTSITHYTOI /10 TOBapHCBKOTO Cyay, CBIIKOM, a TaKOX NPU HASBHOCTI I1HIIMX
o0cTaBWH, 0 JAIOThH MIJCTABy BBAXKATH, IO TOJOBYIOUNN a00 WICHH TOBAPUCHLKOTO
Cyay MOXKYTh OyTH OCOOMCTO 3aiHTEPECOBAaHMMHM B HACIIIJIKAX BUPIIICHHS crpaBu. B
[IUX BHUIIAJKaX BOHU 3000B's13aHI 3asBUTH CAMOBIABIA. 3 IMX JK€ IIACTAaB BIABIJ
rOJIOBYIOUOMY 1 4YJI€HaM TOBApUCBKOrO CyJly MoOKe OyTH 3asBICHH 0cC00010,
MNPUTSATHYTOIO JIO TOBAPUCHKOTO CYIy, MOTEPHUIMM 1 YYaCHUKAMH IIUBLIBHO-
MIPaBOBOTO CIIOPY.

[IutanHsT TIPO 3a/JI0BOJICHHSI 3asBJICHOTO BiBOJY a00 BIJIMOBJICHHS B I[bOMY
BUPIIIYETHCS BCIM CKIIAJIOM TOBAPUCHKOTO CYAY, IO PO3TIIAAE TaHy CIIPABY.

3a pe3yibTaTaMHU PO3TJSY CIpPaB TOBAPUCHKI CyAM MOTJM 3aCTOCYBaTH TaKi
3aco0u BIUTMBY: 1) 3000B's13aTH My0JIIYHO TMPOCUTH MPOOAYEHHS Y TOTEPILIOTO abo
KOJIEKTUBY; 2) OTOJIOCUTH TOBAPUCHKE MOMEPEIKEHHS; 3) OrOJOCUTH I'POMAJCHKHIMA
ocy[l; 4) OroJIOCUTH IPOMAJICHKY JOTaHy 3 OMy0JIIKyBaHHSIM a00 0e3 onmyOIiKyBaHHS B
mpeci; 5) HaKJIacTH rpoioBuit mrpad; 6) nepeBecTd BUHHOTO Yy IOPYIIEHH] TPYAO0BOi
JUCHUTUIIHY BIITIOBIAHO 10 YMHHOTO 3aKOHOAABCTRBA PO MPaIfio Ha MEHIII OTJIauyyBaHy
nocaay; 7) MOPYIIUTA TIEpel KEPIBHUKOM IMiANPUEMCTBA, YCTAaHOBHU, OpraHizarlii
MUATaHHS PO 3BUIBHEHHS BIAMOBIAHO JI0 YMHHOTO 3aKOHOJIABCTBA IMPAIIBHUKA, SIKUN
BUKOHY€E BUXOBHI QyHKIIIT a00 poOOTY, OB's13aHy 3 O6€31ocepeiHiM 00CIIyrOByBaHHIM
TpOMIOBUX a00 TOBAPHUX I[IHHOCTEH SKIIO TOBAPUCHKUN Cya 3 ypaxyBaHHSIM
XapaKTepy BUMHEHHX L1€10 0COOO0I0 MPOCTYIIKIB BU3HAE 32 HEMOKIIUBE JOBIPUTH 1il 1110
poOoTty Haxani. HeoO6Xi1HO 3a3HAYUTH, 1110 TOBAPUCHKI CYIU IPOTSTOM BChOT'O MEPIOTY
CBOE€1 JISUTBHOCTI IOCUTh PIAKO 3aCTOCOBYBAJIH JI0 MOPYIIHUKIB TPYAOBOT TUCIUILTIHUA
TaKi 3aX0/¥ BIUIMBY, SIK: TIOPYIICHHS Tepe]] KEPIBHUIITBOM IIMPUEMCTBA, YCTAHOBH,

opraHizaiii Tpo 3BUIbHEHHS, a00 TepeBeJeHHsS Ha IHIIy poboTy. Sk TpaBuUiIO
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3aCTOCOBYBAJIMCS 3aX0A1 BUXOBHOT'O BILIMBY 3 METOIO NMEPEBUXOBAHHS MOPYIIHUKA B
CEpelliHI TPYI0BOTO KOJIEKTHUBY.

Buxonsuu 13 aHamizy opranizailii Ta MOBHOBa)XEHb TOBAPUCHKUX CY/AIB, MOXKHA
3pOOUTH BUCHOBOK, 1110 TOBAPUCHKI CY/IH, K MPEACTAaBHUIIbKUI OpraH rpoMaiChbKOCTI,
MaloTh CBOi 0coOiuBOCTI: 1) € opranom rpomaacbkocTi; 2) QyHKIioHye B cdepi
yOopaBiiHHA Ta B cdepl mpaBocynas; 3) MOXYTh YTBOPIOBATHCS Ha TIiCTaBi
BUPOOHUYOTO Ta TEPUTOPIATBLHOTO MPUHIIMIIIB; 4) CIIPAaBH PO3TIIAIAIOTHCS B BIIKPUTO
B IIPUCYTHOCTI TPOMAJICHKOCTI 3 JOTPUMAHHSIM MPOIIECYATbHOTO 3aKOHO/1aBCTBA.

Pa3oM 3 TuM, roBOpsiYM PO MOKIIUBICTh BIAPOIKEHHS TOBAPUCHKUX CY/1B, BAPTO
BIIEPILly YEepry IMEperjsHyTH IX IOPUCAMKII. 30Kpema, HeoOXiJIHO 30epertu
MOBHOBAKEHHS IOJI0 3aXUCTY MpaB MPaIliBHUKIB. JlOCTIKYIOUM TPUINHHA Ta YMOBU
BUMHEHHS JUCLUIUIIHAPHOTO MPOCTYNKY YaCTO BUBJSUIUCSA MPOPAXYHKH B JISIIBHOCTI
YIOPaBIIHCHKOI JIAHKM MIANPUEMCTBA, YCTAHOBHU, opraHizamii. B Takux cutyarisx
TOBAapUCHKI Cy/H BUIIPABIOBYBAJIM MPAL[IBHUKIB, SIKI HOPYIIWIU TPYAOBY TUCLHUILIIHY,
a TaKOX MOB1IOMJISUTH KEPIBHUKIB MIAMPUEMCTB MPO TaKi MPOPAXYHKH.

B pansucbkuii nepioa B 30poiinux Cuiax TakoxK AisUTH Cyau oQilepCchKol 4ecTi.
3rigno [Tonoxxenns "IIpo ToBapuckki cyau uecti odinepiB y 30poitanx Cunax CPCP"
Big 25 BepecHs 1980p. cyau decti odinepiB € BUOOPHUM OpraHom odinepcbkoi
rpomajacekocti y 30poitHux Cuiax CPCP, 3aBIaHHAM SKMX € OXOpOHa 4YecTh Ta
TiAHICTh  O(IiIEepChKOro 3BaHHS, HaJaBaTH aKTUBHY JOMOMOTY KOMaHAUpam
(HayanmpHUKaM) y BHUXOBaHHI O(QILEPCHKOro CKJIagy B JIycli BUMOI MOPAJIBLHOIO
KOJICKCY, CyBOPOro 1 TOYHOro aoTpuMaHHs KoHCTUTyIli Ta 3aKOHIB, BIMCBKOBOI
MPUCSTH, BIACHKOBUX CTAaTyTiB 1 HakasiB, CIPHUATHA 3TYPTYBaHHIO OQIlEpCHKOTO
KOJIEKTUBY CTBOPEHHS B HhOMY OOCTaHOBKM HETEMMMOCTI 10 TOPYIIHHUKIB BIHCHKOBOI
mucruturiay [235]. KepiBHUIITBO TOBapUCHKUM CyIOM YecTi odilepiB 3/1HCHIOBAB
HAYaJIbHUK BIACHKOBOT YaCTHHM, YCTAaHOBH, 3aKJaay, B SKHX YTBOPIOBABCS CYII.
KoMananp HamaBaB MOBCAKICHHY JOTIOMOTY Y CTBOPEHHI HAJCKHHX YMOB MJIs
TISUTBHOCT1 CYJy, OpraHi3oByBa HaBYaHHS OQIlepiB, SKI BXOIWIM IO CKIATy CYIY
yecTl odinepiB. Cynu yecTi odiliepiB YyTBOPIOBAINCA B MOJKAX 1 HA KOpaOJSIX - JUIs

pPO3IIIAly TPOCTYNKIB Ta MPABOMOPYIICHb MOJOAIMMHU oOdilepaMu; B AMBIZIAX 1
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BIICBKOBO-MOPCHKHX 0a3ax - JJIsl PO3TJIsy NPOCTYNKIB Ta MPABOMOPYILIEHb CTAPIIN3
odirepiB; B KOpIycax, apMisx, GIOTUIIAX Ta GJIOTIB, BIMCBKOBUX OKPYTax, BIHCHKOBO-
HABYAJIBHUX 3aKJIaJax - AJI PO3MIIALY IPOCTYIIKIB Ta MPAaBONOPYIIEHb MOJOIINMU Ta
OKPEMHUMHM CTapIIUMH OdillepaMH.

KOpucaukiisi ToBapuChKHUX CyAiB 4ecTi 0dilepiB MOIUPIOBATIACh HA CIIPaBH IPO:
NPOCTYNKH, SKI HE TiAHI 3BaHHA odQilepa; MOpylieHHs odilnepaMu BiCHKOBOT
JUCIUIUTIHM Ta TPOMAJICBKOTO TOPSIKY; HEI0OpOCOBICHE BiAHOIICHHS odiliepa a0
ciry»k00BuX 000B'SI3KIB; HE T1/IHY OBEAIHKY O(ilepa B ciM'il He BAKOHAHHS 000B'S3KIB
M0 BUXOBAHHIO JITEH; CKOEHI 0(illepoM MPABOMOPYIICHHS, Kl 32 3aKOHOM MOXYTb
OyTH TepelaHi Ha PO3TJISL TOBAPUCHKOMY CYJy; MOPYIIEHHS 3aKOHOJABCTBA IPO
OXOpPOHY TPHUPOAM, SIKIIO Il Jli HE nepeadadyaroTh KPUMIHAIBHOI BIJIOBIIAJIBHOCTI.
Cyn posrisijae cripaBy, Kl 3aKpUTI B KpUMIHAILHOMY TTPOBAIPKEHHI 1 3T1JTHO 3aKOHY
nepeiaHi Ha po3rJsi] TOBAPUChKOMY Cyy uecTi odinepa.

ToBapuchki cyau yecti odinepiB ckiaaganucs 13 7-9 oci0: ajist Moioamux odinepis
- KaHIUIaTH OOMPAIIUCS 3aralIbHUMHU 300paMHi MOJIOIINX Ta CTapIIuX O(IlepiB, a s
cTapiux oQiuepis - 3aralbHUMHU 300pamMu crapmux ogiuepis. o ckinagy cyay decti
Mosioamux odinepiB Mornu Oytu obpani 1-2 crapmn  odinepu. Komanmupu
BIICHKOBUX YaCTHH, BINChKOBUX HaBYAJIBHHMX 3aKJIAJ(iB Ta YCTAHOB Ta iX 3aCTyIMHUKH
70 ckiaay cyny He ooupanucs. [{o ckiamy cymy moriau Oytu oOpaHi odilepu, siki
MPOCITYKWJIM B OJIHIM BIMCHKOBIM YacCTHHI HE MEHIIE 6 MICSIIB 1 KOPUCTYIOTHCS
MOBAarol0 B KOJICKTHUBI, CIYXUTh MPUKIAIOM O€310raHHO1 MOBEIIHKU IO CIIY>KO01, B
IPOMAJICBKUX MICIISX 1 B TTOOYTI.

300pu 0 BUOOpaM TOBAPUCHKOTO CYy 4ecTi O(ilepiB CKIUKAIUCI KOMaHIUPOM
300pu BBaXaJITCS TMPABOMOYHMMH 32 HAsSBHOCTI OUIbIIE TOJIOBUHHU 3arajibHOi
KUTBKOCT1 odirepiB. Y BUMAIKy HEMOXJIMBOCTI CKIMKATH 3arajbHi 300pu odilepis
BUOOpHU 10 Cydy MPOBOAWIMCA 300paMH MPEACTABHUKIB Bl KOXHOTO MiJAPO3ILTY
BiICbKOBOT yacTUHU. Bubopu 10 cyay BiaOyBanucs Ha MOYaTKy HaBYAJIbLHOTO POKY Y
36poitnux Cumax ctpokoMm Ha 2 poku. ['omocyBanHs Oyio Biakputum. OOpaHuM 10
CKJIaZy Cydy BBa)KaBCs KaHIUAAT, KM HaOpaB HaOUIbIIy KUIBKICTh TOJIOCIB, 32

YMOBH, SIKILIO 3@ HOT'O MIPOr0JI0CYBaJIO OUIbIIIE MOJOBUHHU MPUCYTHIX Ha 300pax.
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Cynu yecti odinepiB uepe3 pik micisi oOpaHHS 1 MO 3aKIHYEHHIO TEPMIiHY
MOBHOBA)XEHb 3BITYBaJM MPO CBOIO AISUIBHICTH mepen 300pamu odinepiB. 3arajibHi
300pH HOXKYTh TOCTPOKOBO MPHUIIMHUTH TOBHOBAXKCHHS YJICHIB CyNy, SIKIIIO BOHHU HE
BUIpaBaaiu AoBipu. [IUTaHHS PO BIAKIMK YJ€HA Cy1y BUPIIITYBAIOCS TOJIOCYBAHHSM.

Unenu cyay oOupainy rojioBy Ta 3aCTyMHHUKA TOJIOBU Cy[y, OOOB'SI3KH CeKpeTaps
YJIEHW CyAy BHUKOHYBaidu mo 4ep3i. CrpaBu B TOBApUCHKOMY CyJl 4ecTi odiuepa
PO3IUISA/Iaii Ha M1JICTaBl PIICHHS HAYaJIbHUKA BIMCHKOBOI YaCTUHU, K€ MPUHAMAIIOCS
3a BJIACHOI 1HII[IaTUBY Ha MiCTaB1 MOB1IOMJICHB JIep>KaBHUX OPTraHiB a00 rpOMaJChKIX
opranizaiiif, abo yxBaiau 300piB odilepiB Ha MiJCTaBl 3asBU MOTEPILIOro, abo
3anpono3uiliero camoro cyay. Cyza decti odilepiB po3riisiiaB ClpaBU y CKJIajl HE
MeHIe 3 oci0 (B Oyab-sIKOMY BHMIAJKY KUIBKICTh CYIJIB JJIs pO3rJsAy Majia OyTw
HEMapHOI0), SKUX TOJOBa CyAy 3alydyaB IO 4Yep3l, a TaKoX B MPUCYTHOCTI
oOBUHYBaueHoro odimepa.

[lepen movaTkoM pO3TISAY CIIpaBH CyJIOM TOJIOBa Cyay abo 3a Horo TOpy4eHHAM
OJIMH 13 4JIEHIB Cyay 3/1HCHIOBAaB IMEPEBIPKY OTPUMAHUX MaTepialliB, OMUTYBaB
0OBHHYBA4Y€HOI'0, MOTEPILIOr0, CBIAKIB, BUTPEOOBYBAaB HEOOXIIHI JTOKYMEHTH. 3a
pe3yibTaTaMu MEPEBIPKU CKIIAJaBCs 3BIT, B IKOMY 3a3HadasIucs (PakTUyH1 00CTaBUHU
CIpaBu, IPUYUHU CKOEHHS MPOCTYIKY, BIIOMOCTI PO OOBUHYBaueHoOro odiuepa. 3
pe3yJibTaTaMu  TIEPEBIPKM 1 BUCHOBKOM  O3HAMOMIIIOBaJIW  OOBHHYBA4YeHUH,
MoTepniInid, mo3usad. [lorepminuii i mo3uBay B mpasi OyJIT 10/1aBaTH KJIOMOTaHHS PO
JIOIATKOBY MEPEBIPKY OKpeMUX (PakTiB, Ta BUKJIUKY CBIJIKIB. Y BUIQJKy BIJIMOBHU Yy
3aJI0BOJICHHI KJIOTIOTAHHS TOJIOBa CyJly 3000B'I3aHHI 3a3HAYUTU MPUYUHU BIJMOBH.
BiamoBa ronoBu cyny He 1mo30aBiisijia mpaBa MOBTOPHOI M01auil KJIOMOTAaHHS TI1J] Yac
cyaoBoro 3acimanfs. CropaBa cyAoM posrisjanacs He Ounbiie 15 THIB 3 MOMEHTY
OTpUMaHHS crpaBu cyjaoM, CrpaBu mpo ApiOHE XYJIraHCTBO, ApiOHE PO3KpaaHHs,
IpiOHY CHIEKYJIALII0 pO3TIIsianucs cyaoc uecti odinepiB 10 10 AHIB 3 yacy OTpuMaHHS
JOKYMEHTIB cyaoM. Yac 1 micie 3aciiaHHsi Cyay BHU3HAUaJIOCs TOJIOBOIO CYIy 3a
IIOTO/UKEHHAM 13 HAYaJLHUKOM BIHCHKOBOI YAaCTHHH 1 3aBacHO MOBIIOMIISIIIOCS
odiuepcbkoMy ckiiany. [IpucyTHicTh OOBMHYBAY€HOI'O Ha 3aciiaHHI TOBAPUCHKOTO

cyny decti odinepiB Oyia 060B's13k0BoI0. ['0TOBYIOUMI Ta WICHH Cyy, SKI TIPSIMO 200
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OTIOCEPEIKOBAHO 3allIKaBJICHI B 3aBEPILICHHI CIIPaBH, 3000B's13aH1 3assBUTH CAMOBI/IBI]I.
[TutanHs BiABOAY (CaMOBIIBOY) BUPIITYBAJIOCS BCIM CKIIAJIOM CYy, SIKHIH pO3TJIs/iaB
cipaBy. Y BUNAJAKY, KOJHM MPUBUpPITKeel MUTAHHS MPO BIABIA JYMKH PO3TIUTHIUCS
MOPIBHY, TO YJIEH CY/y, II0JI0 SIKOTO 3aBJICHO BiJIBiJ, BBAXKABCS B1JIBEICHUM.

[Ticass BIAKPUTTSA 3aciaHHS TOJOBYIOUMH TEPECBIAUYETHCS y MPUCYTHOCTI
BUKIIMKAHUX JI0 CyAy o(ilepiB, po3'siCHIOE TpaBa 0OBUHYBAYEHOMY, TOTEPIILIIOMY Ta
MO3UBAYEBI: 3asBISATH BIIBOJW, OpaTH y4yacTb B JIOCTI/DKEHHI JIOKa3iB, 3asBIISATH
KJIOTIOTaHHs, 3ajaBaTH 3anuTaHHsA. [licns BupimieHHs opraHizaliiHUX MHUTaHb,
TOJIOBYIOUMI OTOJIONIYE CYTh MPOCTYNKY a0o0 TMpaBOMOPYIICHHS pPe3yJIbTaTu
MEePEBIPKU, 3aCIIyXOBY€ TOSICHEHHS OOBMHYBAU€HOI'O, MOTEPIIJIOr0, IMO3WBaya Ta
CBIJIKIB, pO3risiae HEOOXI1/IHI MO CIpaBl JOKYMEHTH. SIKIIO MM 4ac po3risiay ClpaBu
bYAYTh BUSBJICHI OOCTaBUHHU, K1 CBITYATh MPO HEOOXITHICTH MPUTITHEHHs odirepa
710 KpUMIHAIBHOI BIAMOBIAAIBHOCTI, CyJl 3BEPTAETHCS 13 KIOMOTAHHAM JI0 KOMaHIUPa
B1IICbKOBOT YaCTHHU PO HAMPABJICHHS MaTepiaiiB CIIPaBU BIHCHbKOBOMY MIPOKYPOPY.

B niporieci po3risiy cripaBu cekpeTap Bejie MpoToKoIl. B mpoTokoi 3a3Ha4aroThes
BiJTOMOCTI MIPO CKJIJ] Cy1y, CyTh CIIPaBH, Yac Ta MICIE PO3TIISINY, il CYAy, KOPOTKHMA
3MICT MOSICHEHb 1 BHUCTYIIIB, 3asBJICHI KJIOMOTAaHHSA 1 MPUUHATI MO HUM PIIICHHS.
[TpoToko MAMUCYETHCS TOIOBYIOUHUM Ta CEKPETAPEM.

ITo 3akiHYEHHIO PO3MIISTY CIPABH CY MMEPEXOIUTH 10 OKPEMOTO MPUMITIICHHS JIJIsT
NPUIHATTS PillICHHS. Y BUIAJIKY HEOOX1THOCTI OTPUMAaHHS JTOJATKOBUX BIIOMOCTEH
CyJ Ma€ MpaBo BIJIHOBUTH 3acilaHHS a00 MEpeHeCTHu Moro Ha iHmmMi 4yac. PimeHHs
TOBAPUCHKOTO CYly 4eCTl 0(ilepiB IpUIUMAEThCS OUIBIIICTIO T0sI0CiB. [Ipu mpiHATTI
pilIeHHST CyJ 4ecTi odilepiB KePYEThCs MIIOUUM 3aKOHOJIABCTBOM, YCBIJOMIICHHSIM
CBOI'0 TPOMAJICHKOTO 1 BIiCbKOBOT0 000B's13Ky. [Ipu BcTaHOBIEHH1 BUHU odiriepa cya
MIT 3aCTOCYBAaTH OJIHE 13 HACTYMHHUX BHUJIB TPOMAJCHKOTO BIUIMBY: MONEPEIKEHHS;
IPOMAJICEKHI OCY/I; TPOMaJIChKa JIoTaHa; 3BEPHYTHUCS 13 KIIOMTOTAHHSIM PO MOHMKEHHS
B 1ocajii, a00 y BIiICbKOBOMY 3BaHHI; KJIIOMOTAHHS MPO BijpazyBaHHs odilepa, siKui
HABUYAETHCSA 13 BHUINOTO HABYAJIBHOTO 3aKJaay; KJIOMOTaHHS NPO 3BUILHEHHS 13
Bi1MICBKOBOT ciTy>k0u. [leperik 3aX0/11B € BAYEPITHUM 1 CyJ] HE MaB IIpaBa 3aCTOCOBYBAaTH

1HIII 3aXOJIH.
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B pimenHi 3a3Ha4axThCA Yac 1 MICLIE PO3IJIAY CIpaBH, Ha3Ba 1 CKiajd CyAdy,
BIJIOMOCTI ITPO OOBHHYBAUY€HOT'0, 3MICT MPABONOPYLIECHHS, BUI TPOMAJICHKOTO BILIUBY,
abo BUNPABAAHHs, TEPMIH Ta MOPSIOK OCKap>KEHHS pilieHHs. PimieHHs MiANMUCYIOTH
BCl WiIeHU CyAy. SKIIO OAWH 13 4WICHIB CYIy HE 3ToJCH 13 NMPUUHATUM PIIIEHHSM,
PimeHHs orosouryeTscst Ha BiH Ma€e MPaBo BUKJIACTH MMUCHMOBO BJIACHY AYMKY, sIKa HE
OTOJIOIIIYEThCS, aJie IOJAAETHCS 10 CIIpaBH. PillIEHHS OTOIONIYETHCS HA 3aCiIaHHI CYTy,
a MOTIM Mepeiac KOMaHAUPYy BIMChKOBOI YaCTHHU. Bcl MaTepiaim cripaB 30€piraroThes
B mTall BIMCHKOBOI yacTWHM J[0 moramreHHs a0o0 3HATTS 3aXO0MdiB 3a0e3IeucHHS
IPOMAJICHKOT0 BIUIMBY, a MOTIM BOHHUIIJIATAIOTh 3HHINEHHIO. CyJq decti odirepin
MOBIJJOMJIFOE TIPO TPHUMHATI PINIEHHS MO CHOpaBaM, AKI HAAIWILIM Bl OpraHiB
Bi1IICEKOBOT MPOKYpaTypu ab0 BiiCbKOBOTO TpuOyHay, B 10 - 1eHHUIN TEpMiH.

Oditep, 1110/10 SIKOTO TOBAPUCHKUM CYJIOM YeCT1 OPilepiB MPUHHATO PIIIICHHS, MaB
IIPaBO OCKAPKUTH oro npoTsiroM 7 nHiB. Ckapra po3risianacs 10 7 HIB, a y BUIIAJIKY
MPOBEICHHSI TIEPEBIPKU O CKap3l - 70 15 aHiB. K0 KOMaHIUP BIMCHKOBOI YaCTUHU
BBa)XaTHME CKapry 0OTpyHTOBAHOIO, 200 caM BUSIBUTH, 1110 PIIIEHHS CYly CYTIEPEUYHTh
3aKOHY, a00 OOCTaBMHAM CIIPaBH, TO BiH BIMIHS€E MOMNEPEIHE PILICHHS 1 HAIPaBIISIE
CIIpaBy Ha HOBUH PO3IJIAJ CYJOM YecTi o(ilepiB, 3aKpUBAE IPOBAKEHHS 110 CIIPaBI.
IHCTUTYTY BIiICEKOBHX CYA1B 0(ilIepChKOI YECTI Aa€ MiACTaBU CTBEPKYBATH, 1110 CYAU
odiuepchbkoi 4YecTl MpU PO3rJsSAl CHpaB 1 MOCTAHOBJIEH! PIMIEHHS KEepyBaJIUCA
MNPUHIMIIAMU  TIPABOCYJAsS, SKI BIJIMOBIJAIOTh Cy4YacHHMM BHUMOTaM B cdepi
CyJIOYMHCTBA. BiIHOBIEHHS MAiSNIBHOCTI CyIy OQIUEPChKOi YeCTI JAacTh 3MOTY
CIIPOCTUTH 1 IPUCKOPUTHU TIPOLIETYPY PO3TISAY CIIPaB, @ TAKOK PO3BAHTAXKUTH CYJIU
3arajJbHOl IOPUCAMKINT BIJ HAAMIPHOI 3aBaHTaKEHOCTI. lle TakoX MOKpalMThH
e(EeKTUBHICTh B3a€EMOJII Ta KOOpJWHAII 1 OpraHiB BIMCHKOBOi IOCTHINT 1
3a0€3MeunTh 3aKOHHICTh 1 AUCHUILIIHY B 30poiHux Cuiax. 30UTbIINTE KaapOBHIA

MOTEHII1aJ1, M1JIBUIIUThL PIBEHb MPABOBO1 OCBITU cepell 0(ilepiB.
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12.4 Historical regularities of application of prevention in law

Preventing legal conflicts is the most effective way to ensure rights and legitimate
interests. Always, if the violation is detected earlier, it is easier to correct it. Over time,
the possibility of easy removal of the root cause one by one disappears unnoticed. It is
necessary to eliminate problems in time, but it is not always possible, due to lack of
time and other circumstances. The best solution is to anticipate developments and
direct them so as to minimize the risk of unpleasant surprises, preventing conflicts.
This principle is the essence of prevention in law, which has a wide arsenal of means
and methods of influence.

It should be noted that prevention in law performs one of the important functions
— it is the prevention of those offenses that are directed against human rights and
freedoms. Therefore, "the creation of an effective mechanism is a guarantee of
minimizing threats to national security of Ukraine, which is especially relevant in the
current challenges that our state is facing” [236, p. 346]. In addition, "focusing on
human needs and interests and reflecting them in such formulations as "human-
centeredness in law", "humanism of law", "anthropologization of law", is especially
relevant in modern conditions of human development" [237, p. 55], and prevention in
law, of course, is one of those elements that ensure the stable existence of the above
concepts.

Many historians, lawyers, sociologists point out that a deep and close to
objectivity explanation of the functions of any social phenomenon requires the
identification of the appropriate function and structure of this phenomenon, coverage
of the conditions of the object under study, the connections that it is characterized by
consideration of the object in the dynamics [238, 239, 240, 241, 242, 243, 244]. From
the standpoint of this approach, we consider the historical patterns of application of the
preventive method of management, the tasks that were solved with its help, the goals
that were achieved.

From time immemorial, man has been trying to predict future events and creating

the conditions to avoid the most obvious threats. This ensures peace and security of
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life. Historically, man has always been forced to do so by the variability of living
conditions and the lack of any other means of protection than the ability to remake the
environment according to his needs. To survive, man had to develop his mind.

Awareness of this fact by the ancestors of mankind can be called the starting point
of the history of modern civilization. It is the need to successfully resist adverse
environmental factors, including by preventing them, led to tribal unification, the
creation of tools, domestication of animals, the invention of agriculture and livestock,
development of new lands, consolidation of social communities, complicating social
ties, forming modern society. Taken together, these interconnected processes can be
seen as the execution of an evolutionary program to prevent the main threat — to prevent
such a coincidence that could lead to the complete physical destruction of homo
sapiens.

Many scientists, thinkers of antiquity, the Middle Ages, the Renaissance, modern
times, modern history and modernity have noted the importance of working on a
preventive way to manage social processes. Law has long been used as the main
effective measure to prevent crime and prevent breaches of agreements. Crime, as a
violation of the rules and customs of the community, is undoubtedly a heavier offense
than failure to comply with private agreements.

In the past, criminals violated not some abstract norms of behaviour, but specific
rules set by the leader of the community, the people together with their assistants. The
crime was thus nothing more than an appeal against the right of the supreme power.
And, as such, was punished quickly and severely, usually with corporal punishment up
to the destruction of the perpetrator. And the contract was concluded between equal
subjects, its violation did not threaten the established order and the need for severe
persecution did not follow. This was usually followed by a fine sufficient to satisfy the
plaintiff's claims. The supreme ruler, who performed the arbitral function, was limited
to his own benefit and the concomitant satisfaction of the interests of the plaintiff. The
property of the person found guilty changed hands; there were no opportunities to

appeal the decision.
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These algorithms allow us to draw two conclusions. First, historically, the main
severity of punishment has been the public danger of the act. Secondly, already in
ancient monarchies specific methods of preventive moral influence were used. This is
intimidation by penalties for committing crimes and widespread use of property
liability for failure to fulfill obligations. We see that prevention was used as an effective
means of ensuring the stability of power, maintaining the uniformity of life and
preventing anarchy.

This is reflected in all available memos of the law of the past. Prevention measures
in antiquity shed light on the cuneiform rules of the inventors of the Sumerian wheel
(second half of the IX century BC), ancient Indian philosophy and the laws of
Buddhism (3rd millennium BC), Taoist political and legal institutions of ancient China
(2nd millennium BC), information on the legal norms of Ancient Egypt (XXI — XVI
centuries BC), the Code of Laws of King Hammurabi (middle of the XVIII century
BC), the Roman Laws of the XII tables (451 — 450 years BC), legal code of Ukrainians
"Russian Truth" (XI — XII centuries) and others.

Separately note the law of ancient Greece. The laws issued in Greece did not
constitute a single code because there was no single state in its territory. Greece was a
conglomeration of a dozen independent city-states, whose development and culture
were always at about the same level. An interesting feature of Hellenic society is the
functioning democracy. If in the eastern despotisms the adored supreme power was
personified by the ruler alone and inseparably, in the Greek polises the bearer of power
was the people. Rather, the part of the Greeks that was free people — the aristocracy,
merchants, soldiers, artisans, peasants. Laws were formulated on behalf of and at the
will of the free population by its representatives.

The legal norms of the Hellenes also include corporal punishment and material
sanctions. Policy states governed the people through laws that expressed the will of the
ruler (usually it coincided with the will of the citizens). In order to protect the
established order and eliminate encroachments on their power, the rulers used the most
brutal methods to intimidate the people. Mentions of the need for intimidation can be

found in Aristotle and Plato.
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According to Aristotle, the main means of preventing crime — the mental impact
on those prone to crime. Aristotle writes that a prudent legislator "must restrain bad
instincts by regular threats of severe punishment, since most people obey necessity and
punishment more than advice and the voice of honour". Plato says that the laws in the
state should be drafted in such a way as to "deter from crime those who may become
criminals™.

For many centuries, the threat of imminent terrible punishment has been used as
the main means of crime prevention. In the Middle Ages, punishment became
particularly severe. Murder, rape, theft, betrayal of the emperor, arson, fraud, suspicion
of witchcraft were punishable by death in agony — burial alive in the ground, wheeling,
quartering, burning alive, etc. [10, 54 — 55 pp]. The population was in a state of constant
fear for their lives and property. This applied not only to merchants, artisans and
peasants. Feudal lords and their entourage were also not protected from aggression by
larger rulers.

A more effective method of prevention was described later. The English
philosopher John Locke found that crimes can be effectively prevented when education
is properly organized. This idea was developed in the XVIII century by the great French
thinkers Voltaire, Rousseau and Montesquieu. They argued that a person is not born
wrong and prone to harm others, and that this is what upbringing does.

This problem is elaborated in detail in the work of the Italian educator Cesare
Beccaria "On Crimes and Punishment" (1764), who echoes Montesquieu's view that
crime is always better prevented than punished. Cesare Beccaria was an outstanding
lawyer with extensive practice. This allowed him to make legal generalizations and
conclude that the educational impact on a person, the assessment of his actions by
family and friends is a means that can exclude crime. Thus arose the doctrine of a new
method of prevention, the opposite of mental pressure. A new way of preventive
activities is education and social control, in which the family and the immediate
environment are a single system. Interestingly, the effective prevention of antisocial
behaviour through persuasion and education, some peoples have mastered on their

own.
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At the end of the XVI century on the wooded islands beyond the Dnieper rapids,
in the territory that at that time was called Ukraine, there were settlements of people
whom neighbouring peoples called "Cossacks", which in Turkic means "guard" or vice
versa — "robber”, as well as "attaboy", "adventurer". So other peoples designated free
armed people who did not recognize the power of the feudal lord, and lived in their
own voluntary system.

The emergence and prosperity of the Ukrainian Cossacks were due to the
following factors. In 1569, as a result of the Union of Lublin, Poland and Lithuania
united into a single state. The result was the spread of Polish public order, magnate and
noble land ownership, the attack of Lithuanian, Polish and Ukrainian feudal lords under
their control on the middle Dnieper and Eastern Podillya, complete enslavement of the
people in the lands west and east of the Dnieper. The protests were seen as an
encroachment on the existing order and were punished extremely severely. In such
circumstances, there could be no question of restoring the rights of serfs.

The most courageous and determined people began to flock to the mouth of the
Dnieper. Here they were engaged in cattle breeding, hunting, fishing, salt production
and fought with the Tatars. Fighting with the Tatars was inevitable because the
commonwealth government did not have sufficient forces to protect Ukraine's southern
borders. The attacks of Polish-Lithuanian feudal lords were also a constant threat to the
Cossacks, many of whom were disturbed by the free status of the Cossacks. With
weapons, the Cossacks defended their lives and freedom, built wooden fortifications —
"Sich".

At the end of the XVI century, the Cossack towns were united into Zaporozhian
Sich. The Cossacks united voluntarily, the life of the Sich society was built on self-
government and complete general equality. Atamans were chosen from among the
most courageous, valiant and prudent, especially the Cossacks valued luck in battle.
Cossack officers had full power: they could execute and pardon, set military goals,
dispose of public funds, but the decisions must be tested at a general meeting of the

Cossacks. At the Cossack council, each of the Cossacks could show the shortcomings
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of the proposed solution, give their counter-proposals and even question the honesty of
the leaders, if he could provide evidence of their words.

Sich customs and orders, such as the education of personal prowess in battle and
the celebration of military success, free discussion and reasoned criticism of the
decisions of the atamans, unanimous approval of the goals of the General Cossack
Council, the importance of everyone's opinion, rejection and inadmissibility of
arbitrariness, maintaining a prosperous spiritual atmosphere made Zaporozhian Sich
one of the best social organizations of its time.

The customary law of the Zaporozhian Sich contains a combination of different
methods of prevention: both proof of inevitable cruel punishment and friendly
educational and persuasive influence were used (for example, public discussion of the
damage caused, to enhance the effect). Theft in the Sich was considered a shame to all
the Cossacks. The culprit was tied to a pole and everyone who passed by was obliged
to hit him with a stick next to him. When the crime provoked general condemnation,
the perpetrator could easily be beaten to death during the day. The debtor, unable to
repay the debt, was tied to a cannon, where he sat until one of his friends agreed to pay
for him (a kind of imprisonment). Murder was punishable by a cruel death — the
murdered and the living murderer were buried together. In the campaign for "weak
service" the culprit was either sewn into bullets and thrown into the river, or, "planted
in the square or in the field," shot with bows or pistols. During the fighting, the
Cossacks were forbidden to drink alcohol.

And the intimidation worked effectively. The severity of punishments in the Sich
was directed only against incorrigible criminals. In addition, the Zaporozhian
community was interested in preserving good soldiers, so bail for their hut (Sich
structural unit) or priests was widely practiced. Church punishments were used:
repentance and atonement for sins (in the form of some temporary restrictions). Church
repentance was carried out in the form of a public rebuke at the general meeting and
an oath to those guilty that they would no longer be arbitrary.

The Cossacks were formed and operated in such a harsh environment, where any

additional human or material resources, any economy could determine military success
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or defeat. The severity of living conditions served as a clear indicator of the
effectiveness of management methods, a filter of all the superfluous, impractical and
not quite effective. Therefore, the institute of prevention in the customary law of the
Cossacks has absorbed the most successful technique of influence and has formed an
effective combination of methods of intimidation by punishment and friendly public
persuasive and educational influence. This allowed preventive methods of ensuring
order and law in the Zaporozhian Sich to become a fast, efficient and appropriate
system of legal relations, which provided not only strict discipline and performance of
regulatory and protective functions, but also high flexibility in dispute resolution and
in each case individuality of responsibility.

The following example of the application of prevention methods in the ethnic
system concerns the peoples of the Caucasus. Researcher of culture of Dagestan D.A.
Kurbanova writes that in the Caucasus "traditions of friendship and brotherhood with
other peoples play an important role in the prevention of crimes against the individual
— the customs of friendly mutual assistance, customs that enhance a person, cultivate
honesty, devotion, modesty, customs of friendly hospitality, respect for women, to the
elderly and seniors" [246].

Similar customs and traditions are typical for other peoples, but in the Caucasus
the form of their manifestation has a specific national character. In the best customs,
legends of the past, in the samples of epic heroes embodied noble ideas of duty, honour
and dignity of man, strong qualities of the people's spirit, able to unite and elevate to
feats. This is due to the fact that the way of life of the mountaineers is characterized by
openness, strong family, neighbourly, friendly ties and relationships. In the Caucasus,
it is still customary to give newborns the names of their martens. This is considered the
highest law of respect and friendship. The ancient folk custom of hospitality brings
peoples together and serves the cause of educating workers in the spirit of friendship
and fraternal relations.

At the same time, the custom of blood revenge was not dictated by the fury of the
population, nor its bloodthirstiness, propensity to violence, to bloodshed. Being a

characteristic institution of a society with a poorly developed statehood, which
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inherited many features of patriarchal and tribal relations, this custom performed
Important preventive functions, minimized encroachments on human life. Thus, the
people, who did not have significant achievements in traditional science, economics,
politics, independently mastered the successful application of the best way to prevent
crime, combined it with their own identity.

Social control of relatives and friends is not only an additional reserve in the fight
against crime, but also the most humane type of prevention, because it is based on the
method of persuasion. The purpose of this method is not to intimidate with punishment,
but to achieve mutual understanding, to explain the negative consequences, both for
others and for the person prone to crime. Social control of relatives and friends is not
only an additional reserve in the fight against crime, but also the most humane type of
prevention, because it is based on the method of persuasion. The purpose of this method
Is not to intimidate with punishment, but to achieve mutual understanding, to explain
the negative consequences, both for others and for the person prone to crime.

In Europe, ideas about crime prevention by methods of education and persuasion
developed in the works of prominent scientists, including E. Durkheim, E. Ferry, R.
Tarde and many others. In Ukraine, the idea of legal prevention was formulated by
M.P. Chubynskyi, A.O. Kistiakivskyi and other scientists. However, despite the fact
that prominent scholars have argued the priority of prevention over punishment with
convincing arguments, the criminal policy of most countries today still takes as a basis

the principle of individual state revenge on the offender for his crime, i.e. punishment.
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12.5 3anaapabl TAJIKbLIAY KYKBIK FTepMeHEeBTHKACHIHBIH Oip acnekTici peTinae

['epmeneBTHKAa (EHOMEHOJIOTHSIMEH, AHTPOTMOJOTHUAMEH KOHE KYKBIKTHIH
CHHEpPreTHKaChIMEH KaTap Ka3ipri 3aMaHFbl 3aH SJ[iCHAaMachlHa *aTajabl. benrineHrexn
dbuocodUsIIBIK TOHEP, 3aHrepiepaiH MiKipiHiIe, XX FachIpJblH asfbl MeH XXI
FACBIPABIH OAChIHIIAFBl KYKBIKTBIH JaFapbIC YKaFdaibIHA Kayar OOJbIN TaObLIA kI,
ojlap KYKBIKTBIH TaOWFaThbIH JKaHA Ke3KapaclleH Kapayfa, OHBIH HETI3T1
MHCTUTYTTAPBIHBIH TOKBIPAY >KaFJalblHAH MIBIFyFa MYMKIHAIK OCpETIHIIKTEH >KOHE
3aHHBIH MOHIH 3€pTTEyAET1 3aMaHayu >KaFJlailjiapra ColKec KeJIeTiH KaHa TCUIAepl
tanan ere anazasl [247]. KykpikTaHy canacbiHa FepMEHEBTUKAHBIH Maia 00ybIMEeH
’KOHE HET13/IeyIMEH, OHbIH KYKBIFbIH OUTy >KOJIBIHAAFBI QJE€YETIH KOJIJaHA OTBIPHIIL,
TEOPETHKTEP aJaMHBIH MOTHBAITUSACH KaHIal OOJATBHIHIBIFBI Typajbl MoCENelepi
HIeNIyTe JereH YMITIIEH OalIaHbICThIPa/Ibl, OFaH OAMIaHBICThI OJ1 3aH 1l 0ACHTBLUTBIKKA
aTybl KepeK.

byn Ttocinml KeHIHEH KOJIAaHYAbIH HETi31 IOPUCIPYICHIUSHBIH OacTamKbl
MakcaTbhlHa 3aH MPAKTUKACBIHBIH TalalTapblHa jkayarl Oepy Typalibl Kbl CEHIM
Oonabl. 3aHrepiepre Oy TOCUIAIH FBUIBIMU Kypaiaapbl OYpPhIHHAH KaJbIITACKaH
’KOHE 1C JKY31HJIe ©31H COTTI ChIHAKTaH OTKI3TeHi Jie ocep eTTi. bexenmi 3aHrepiep,
KYKBIKTBIK TIO3WTHUBHU3M aHBIKTaFaHAal, 3aH FBUIBIMBIHBIH OJIICHAMACH JKOFAPBI
OacTtaMa acThIHIA KaJbIITAaCKAHABIFEIH Kapaasl [248], o KaTaH IparMaTHKaJbIK
CUTIATBIMEH EpeKIleJIeHEel JKOHE KYKBIKTHIK KYOBUIBIC VFBIMBIH aHBIKTay/daH,
TaHbUIFAH KpUTEpUIJIEpre COMKeC OHBIH KIKTEJIylHEH, OHbIH alipbIKIIa Oerijaepi MeH
CUTIaTTaMaiapblH OenriieyaeH Typaabl. [103UTUBHU3MHIH COTTUIII OHBIH KYKBIKTHIK
KYOBUIBICTAp/IbIH MOHIH OipKaTap KapanabiM YFbIMAAp apKbUIbl aHBIKTAYIbIH
YKAKTAYIIBICHI KoHE O€JICeH]Il OTKI3YIIiCi OOJybIMEH allJIbIH-alla aHBIKTAJIbI, OJiap
KYKBIK KOPFay OpPTaHBIHBIH OHBI *KY3€Te achIpyAblH HAKTHI KOJIaHOAIBI MaceeIepiH
eIy 1€ 3aH HOpMaJlapblH JKaKChl, TEPEH TYCIHyTe apHaiFaH [249].

3aHabl KOJJaHy OHBIH MAa3MYHBIHBIH MarbIHACBIH TYCIHOECTEH MYMKIH €Mec.

KonpanpicTarsl %oHE MYMKIH O0JIaTHIH KaHa 3aHIbI TAIKbLIAY, JKanmsl xxoHe Epekire
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OeJIMIHIH HOpMaJapblHBIH MOHIH TYCiHY, COHBIMEH KaTap OipkaTap TepMUHIEPII,
KBIJIMBIC KYpaMBbIHBIH Oaraiay OelriiepiH TYCIHY YIIiH ©T€ MaHbI3/IbI.

KyKkbIK HOpMamapelH TalKblIay — MEMJIEKETTIH KY3bIPETTI OpraHAapbIHBIH
KbI3MET KOHE KOFaMJIbIK YIBIMIApAbIH, )KEKEJIETeH a3amMaTTap/IblH IIbIH MOHICIH/ETI
KYKBIK HOpMaJapbIHBIH Ma3MYHBIH TYCIHYT€ apHajifaH. Tankpuiay mpoIecinae HopMa
OpEKeTTEpiHIH KaFJaibl, KYKbIKTHIK KaThIHACTBIH MYIICIEPIHIH 3aHIbl KYKBIKTAphl
KOHE MIHJETTEpl OeNriJieHel, COHbIMEH O1pre KYKbIK HOpMaJIapbIHBIH YHAFaphIMbIH
Oy3FaHbl YIIIIH 3aH]IbI XKayalKepIIUTIK MeJIIIepl KopceTiiei.

Tankpuiay KyKbIK HOpMaJIapbIHBIH 1CKE aChIPBUIYBIH TOJIBIK JKOHE KaH — JKaKTbhl
KYPri3y, aTKapy OpraHJapbIHbIH KbI3METIHE, COT XKOHE MIPOKypaTypa opraHiapbiHia,
a3aMaTTaAPbIHBIH KOHE YUBIMIAPbIHBIH ©3€P1HIH, 3aH]Ibl KYKBIKTApbl MEH MIHAECTTEPIH
OpBIHJIAY KE€31HJIe KaMTaMachI3 €TUTyl KaxeT 0onaapl. CoraH OailllaHbICThI, TAJIKbLIAY
KYKBIK HOpMaJIapbIHBIH OapJIbIK 9PEKET €TETIH ayMarbIHa O1p *KaKThl TYCIHYT€ KOHE
KOJIJIaHyFa BIKIAJ )KacalIbl, op TYpIIl KOFaMIBIK eMip asChIHAAFbl 3aHIBLUTBIKTHI YKOHE
O1pKeNKl KYKBIKTBIK TOPTINTI KAMTaMachl3 €TeIl.

KyKbIK HOpManapblH TAJIKbUIAYIbIH €K1 OaFrbIThl Oap: aHbIKTAY (63 TYCIHII) )KOHE
Tyciuaipy (6ackara TYCIHIIPY).

KyKbIK HOpMaTapbIHbIH MOHIH aHBIKTAY, OHBIH TaJa0bIH AYPBIC TYCIHYTE KaXKeTTI
anrpl wapT. KykplK HOpManapbIH TYCIHIIPY TEK COJI Ke3/€ SIFHU, TYCIHY IPOLECIH/E
OHBIH Ma3MYHBIHJA TyciHOeymrmk kesmecce. OHmai Jkarmaima, KYKBIK
HOpPMAaJIapbIHBIH MOHIH IIBIH MOHICIH/I€ KOCBIMINIA TYCIHAIPY KaxeT Oosiansl. bapibik
KYKBIK HOpMajapbl aHBIKTATIabl, aJl COMJICY JKOHIHICT1 IOJJIIK Typajbl, He OoyiMaca
KYKBIK HOpMaJjapblH KYHJCNIKTI iCTe Maijaliany Typajbl Kelicreyurikrep Oosnca,
KOChIMIIIAa TYCIHAIPY KaXeTTirl Tyaibl. COHBIMEH, KYKbIK HOpMAaJlapblH aHBIKTAy,
OapibBIK >KaFdaiiia OHBIH Ma3MYHBIH TYCIHAIpY emec. Tankpuiay 3uSTKEpIIiK
(MHTEIUIeKTyalIbl) KBI3METKE JKaTaJabl, OJ TPOIEC Ke3iHIe FBUIBIMH TYPFBIIaH
KYKBIKTBIH TE€pPEHIPEeK KacueTi OiTiHe/l, 00bEKTUBTI XKOHE KETIMA1 TYPFhIIaH KYKBIK
HOpPMaJIaPBIH/IaFbl YUFAPBIM OastHIaIa b,

TankpuiayAbIH THIMILTIT, TaJKbUIAYIIBIHBIH KYKBIKTBIK CAHACHIHBIH JEHIeHiHEe

OainanbpicThl Oonannl. KyKBIKTBIK CaHa JICHTeHl >KOFaphl ajaM, TYCIHCe, KYKBIK
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HOpMaJIapbIHBIH Ma3MYHBIH TYCIHAIpCE, COFaH caill KYKbIK Oy3ymiblaap a3 0oJajbl,
KEKE aJJaMHbIH KYKBIFbI MEH OOCTaHIbIFbI TOJBIFBIPAK KaHAFATTaH IbIPbLIA/IbI.

Tankputayga epekiie poiiAl  apHailbl 3aHTepiik JalbIHABIFBL  0ap, 3aH
FBUTBIMIAPBIHBIH JKETICTIKTEPIH TEPEH MEHIEePIeH KOFaphl 3aHIbUIBIK MOJICHUETI Oap
agamaapra Oepinmemi. 3aHrepiepAiH KociOM MalbIHABIKTAPBIHBIH JICHICHIHEH KOl
Kargaiiia KYKbIKTBI TYCIHIIPY >KYMBICBIHBIH Camachl KepiHendi, TYPFbIHAAP IIbIH
MOHICIHJIE KYKBIK HOpPMAaJapbIHBIH MOHIH, OJIAPJBIH YHUFapbIMIApbIHBIH 197 ICKe
ACBIPBUTYBIHBIH KOKET EKCH/IITIH TYCiHE/I.

TankpuiayabplH HET13r1 TOCUIAEP] — KYKBIK HOpMaJlapbIHBIH Ma3MYHBIH aHBIKTayFa
apHaJIFaH.

1. 'pamMmaTHKANBIK TaTKbUIAY — KYKBIK HOPMaJIapPBIHBIH MOHIH TPaMMAaTHUKAIIBIK
TOCUIZIE KOJJIAHBIN, OHBIH MOHIH (TYNHYCKAChlH) Tainjanm TyciHy. MyHpaaii
TaJKbpUIAYIaFbl KAKETTUTIK, KaHAal ce3aepie, conemMaepae KYKbIK HOpMallapbIHbIH
runoTe3achl (00JKal), AUCHO3ULMSICHI JKOHE CAHKIMACHI KYPBUIFAHIBIFBIH O1TyiMi3
kepek. On yIIiH, J>KEKEeJereH Coe3/AepIiH MaHbI3bl OeNTUIeHel, OJap/bIH
IrpaMMaTHKaJIbIK HBICAHBl TYCIHAIpUIEAl, Olp — OIpiHIH apchIHAAFbl OalllaHbICTap
oenrineneni. Conan KeiliH, HOPMaHbl KYPaWThIH COMIEMHIH TPaMMAaTHUKAJIBIK >KOHE
MOHJ1 Kypambl TyciHAipiienl. KyKblK HOpMAachblH TIpaMMaTUKAJBIK TalKblUIayza,
KEKEJIETeH aTayjap/blH MaHbI3bIH OUTyre apHaiibl TOKTay KaxkeT. JlereHmeH, 3aHza
Keiibipeynepine epekiie MoH Oepuieni (MbIcasibl, Jlaya3bIMABl ajaMm, KiHOCI3
KOOIpJIeHYIIN, JQJIeNeMeNiep KoHe Tarbl Oacka). OHjail atayjnapabl TYCIHAIPY, Ko
Kardaiga, 3aHAapAblH ©31HJe kKoHe 0acKa HOPMAaTHUBTIK — KYKBIKTHIK aKTiiep/e
tycinmipieni. KykplKk HOpManapblH KOJJaHy Ke3/e, op TypJi MaHbBI3JAaFrbl KeIl
NalaHbUTATBIH aTyJapabIH TIKEIeH KYKBIKTBIK — IIBIFAPMAIIbIIBIK OpPTaHBIHBIH
©31MeH OeJNTUIEHIeH IIbIH MOHIH OuTyl KaxkeT. OHCBI3 3aHAbI ICTEPl TepiC HIelryre
OKeJI COFybl MyMKiH. HOpMAaTHUBTIK — KYKBIKTBIK aKTUIepJe apaHaiibl aTayjiap KeH
naianaHbplIagbl, oJap op TYpJli TEXHHUKA, FHUIBIM, ©OHEp cajajapblHaH OOJajbl.
Onapasl ayphIC TYCIHY YIIH, CO3IKTEPre *XoHE MaMaHAApJbIH KOMETIHE CYHEHY
KaXKerT.

2. XKy#teni Tankpuiay —JereHiMi3 KYKBIK HOpMajapblHBIH Ma3MYHBIH 0Oacka
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HOpMaJIapMEH CaJBICTHIPY apPKbUIbl TYCIHIIPY >KOHE OHBIH COJIApMEH OailjlaHbICHIH
aHbpIKTay. OpOIp KYKBIK HOpMalapbl, KYKbIK >XyHeciHiH Oip Oeiiri »oHe Oacka
HOpMaJjapMeH Oipirin 9peKeT eTei.

CoHnbIKTaH, OCNTil KYKbIK HOpMAaJIapbIHBIH Ma3MYHBIH TYCIHY YIIiH, OHBIH
Oacka HopMaapMeH JIOTUKAJIBIK OaillaHbICHIH TYCIHY KaxeT. EH anabpiMeH, Ma3MyHbI
KarblHAH TaJKBUIANTBIH HOpMallapMeH OaimaHbIcThl Tanmpay OenrineHenmi. Oiira
aJNaThlH HOpCE, KaHJail HOPMATUBTIK — KYKBIKTBIK aKkTie (3aHaa, KayJIblaa, *KapJbIKTa
’KOHE Tarbl 0acKa), 0J1 KaHAai OpbIH anajsl. Erep, o1 HopmMa KOChIMITIA 3aH aKTUIEPIHAC
Oosca, OHBIH 3aHFa He Oonmaca 0acka, YJIKEH 3aHJbBUIBIK KyInl Oap akTire cai
EKEHJIITIHE KO3 JKETKI3y KaXXeT. Op TYpJi KYKbIK cajalapblHbIH HOpMalapbIMEH
CaNBICTHIPBUTYBI MYMKIH.

KyKkpIK HOpManapblH KOJIJAHBUIATHIH OpraHjap YIIIH, XYHell TaJIKbLIayablH
YJAKeH MaHbI3bl Oap. On 3aHAbl icTepal AYphIC Oeiyre KaKeTTl »arjail »acaubl.
Meicainbl, apHaiibl 9CKEpU MaIMHAHBI XKYPri3y TOPTIOIH Oy3FaHABIKTaH, KbIJIMBICTHIK
’KayarkKa TapTaThblH HOPMaHbl KOJJIaHy YIIiH, KaHJal TOPTIN Oy3bUIFaHBIH Oenriiey
KaxeT. On yuiiH, 6acka HOpMAaTUBTIK aKTiIepre KapaiiMbi3, ce0e01 OHBIH TOPTIO1 COHIA
KepceTutreH. JKanmsl anFanaa, )KyHemiK TaIKblIay KapblM — KaThbIHACTIEH O1p — OipiHe
Toyenl, KYKbIK HOpMalapbIMEH PeTTENreH, KOFaMIbIK KaTbIHACTApPMEH KaMTaMachl3
€TIJITEH.

3. Tapuxu — cascu Tannay — KYKbIK HOpMaJIapbIHBIH MaKCAaThIH MIHJETIH, COJ
e3/iepl KaObUIaraH KE3€HJIET1, TapUXU Karaailiap/ibl 3epTTey apKbUIbl TYCIHIIPY.
Tapuxu — casicu TyCiHy/Ie KQXKETT1 HOPCE, OHBIH TEPEHIEe KETETIH dJICyMETTIK OaFbIThIH
KOHE KYKBIK HOpMaJapblH MaKCaThlH 3€pTTEy KEpEeK, OHBIH HAKThl KaObLITaHFaH
XKarJgalbelH 0Ty KakeT. MyHai skariail, HopMaJIap/blH SJEyMETTIK — CasiCi MOHIH
amIbplll  KOPCETYre MYMKIHIIK Oepenmi, OHBIH HETi3iH aJaMTepIIiiik Ma3MYHBIH
KepceTe/Il.

Tapuxu — casicu Tanmay, KYKbIK HOPMaJapbhlH JQJ KOHE AYPHIC iCKe achIpyFa
KOMEKTecCe/I1, KOJIaHy Ke31HJIeT1 3aHAbUIBIKTHIH OY3bLTybIHA TeXEY 00Jaabl.

KyKbIK HOpManapblH TYCiHyA€ OapiblK KOPCETUINeH TICUIAEp/l MaianaHy

KaxeT. Onap/pl O1piKTIpI KOJIAaHY, TATKBLIIARTHIH KYKBIK HOPMaTapbIHBIH MOHIH JIO
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KOHE JIYPBIC TYCIHYTE *Kar/ai »Kacaupbl.

4. KykbIK HOpMajapblH TaJKbUIAyJbIH HOTHXesepl. KyKplK HOpManapbiHa IIeK
KOTBIH JKOHE TapaTyIIlbl TAJIKbLIAYJIap.

KyKbIK HOpManapblHBIH Ma3MYHBIH TYCIHY, OJIapJbIH TOJIBIK >KOHE 19N 1CKe
acChIPBUTYbIHA OKeTyl MiHAETTI. TaNKplIayIbIH HOTHXKECIHAE KYKbIK HOPMaJaphbl TOJIBIK
TYPJET1 aHBIKTBHIKTA KOHE MOHI OeNriii 00Iybl KaXKeT.

MarbIHaHbBIH AUKBIHBIFBl — HOPMaHbIH Ma3MYHBIH TEPEH TYCIHY, TaJKbLIayIbIH
HOTHXKECIHJIET1 9p TYPJIl CEHIMCI3IIKTIH KOKTHIFBI.

MarbiHaHbIH O€NTuIiri — >KacajfaH KOPBITHIHABUIAPJBIH HETi31Hae, O1p, He
OipHellIe MIeM IIbIFapyFa *K0Jl 06pMENTIH, KYKbIK HOpMalapbIHBIH Ma3MYHIapbIHbIH
HAKTBIIBIFBI.

Tankpuay IbIH HOTHIKEIIEP1, MOTIH/IET1 HOpMaIap IbiH KepiHiciMeH (3aHHBIH CO31)
KOHE OHBIH IUbIH MOHICIHJErT Ma3MyHAApbIHBIH (3aHHBIH pyXbl) apachblHIAFrbl
KaThIHaCTapFa OalJIaHbICTHI TYpJepre OemiHe/l.

KeGinece, mbIH MOHIHIETT KYKBIK HOpPMaJapbIHBIH MOHIH CO3 apKbUIbI TYCIHYTE
00J1a]1bl, HOpPMaHBIH aHBIK TYPJAET1 MOTIHIHE cail 00ysl KaxeT. OHail TaJKbUIay bl
ce30e — co3 Tajkbulay — jaemn araiael. Ce30e — co3 TaaKbuiayJa, KYKbIK HOpMaslaphl
TOJIBIFBIMEH OHBIH MOTIHIHIH Ma3MYHBIHA cail Kelielll (3aHHBIH CO31 MEH pyXbl Oip —
O1piMEH 1971 KeJel).

Erep TyciHy HOTWXKECIHIE, IIBIH MOHICIHIAETT Ma3MyHBI OHBIH MOTIHJETI
KOPIHICIHEH Kemjey 00Jjica, TalKbLIayJbl MIEK KOOUIbl (IIEKTEeyIll), AEN aTau[bl.
MyHpnaii 3aHHBIH PYyXbl KoHE 3aHHBIH ce3i. lllekTeymn TIKbUIAybl, HOPMaHBIH
MOTIH/IEP1 OHBIH Ma3MYHBIMEH TOJIBIK COMKECTEeH IIPIIIEII.

Erep, TyciHy HOTHXKECIHJE HOpMaJIapblH IIbIH Ma3MYHbl OHBIH MOTIHIHIE
KeHey 0oJica, OHJ]a OHBI TapaTyIIbl TAJIKbLIAY A€M aTaiiapl. MyHaa 3aHHBIH PYyXBI,
3aHHBIH co3iHe KeH. byran mbican petinae KoncrerynusHbiH 60a0bIH aliTyFa 00J1a/1bl,
OHJIa COTTap TOyeJcCi3, TeK 3aHFa OarblHaABl — JAeniHreH, KoHCTeTymusHbIH Oy
0aObIHIAFbl TIBIH MOHIHJIET1 3aH aTaybIHBIH Ma3MYHBI, OHBIH CO3/iK KOpiHICIHE
KaparaHJa KeH.

CoHbIMEH, IIEKTEeY >KOHE TapaTy TalKblaayJapbl IIIbIH MOHIHIETT KYKBIK
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HOpMaJIapbIHBIH Ma3MYHBIH TOJBIK COKECTEHAIPE/l KOHE HOPMATHUBTIK — KYKBIKTBIK
OarITeIH MATIHIHAE )T )Ka3bUIa Ibl.

KyKpIK HOpManapblH pecMH KOHE PECMU €MEeC, HOPMATHBTI JKOHE Ka3zyasbi
TaJKbUIAy. 3aHFa KOCBIMIIIA aKTLIEp.

KykplIK HOpMalapelH TYCIHYZE, JKOFapbila KOPCETUITCHNICH, OJap/IbIH
Ma3MVYHBIHBIH aHBIKTBIFBI, OCITUIIN TOJBIK €MeCTIriH Oaikaimpiz. On op Typui
cebenTepMeH TyciHAipiaeal. Meicanbl, azamMaTTapAblH 3aHMEH TaHBICTHIFBIHBIH
KETIMCI3/IIT, KoM KaFJaia KYKbIK HOpMaJIapbIH TYCIHAIPYT€ KUBIHABIK TYFhI3aIIbl,
MbICaliFa KeWOip Ke3meri Ke3JeceTiH 1C  JKY3IHAerlh KYKBIK  KOJJIaHYIaFbl
KaWIIbUIBIKTappl aiiTyra Oonazbl. COHJIIBIKTAH, KaXKETT1 JKaFjaiia >karaTbiHAap
KYKBIK HOpMaJapblH TaJKbUIay — TYCIHAIPY >OHE OJIApAbl J9J 1CKE acChIPyJIbl
KaMTaMachl3 €Ty, 1C KY3IHJEri, acipece ojapJibl KOJJaHy MPOILECIHIer! KaTeIiKTi
KiOepMenl.

KyKbIK HOpManapblH TYCIHAIDY — IIBIH MOHIHJErT KYKBIK HOpMajlapblHbIH
Ma3MYHBIH allyfa OaFbITTalIFaH HYCKayJiap HE YChIHBICTAp.

KyKbIK HOpManapblH TYCIHAIPETIH CyObeKTiIepre OailJIaHbICThI, TaJIKbLIAY
TYCIHAIPY eKire OeJiHe/Il:

1. Pecmu;

2. Pecmu emec;

Pecmu Tankpuiay — KYKBIK HOPMaIApPBIHBIH TEK KY3BIPETTI OpraHIapbIMEH
Tycingipineni. Oa HopMaHbl KaObUIJaFaH opraHAapAbIH OapibIFbIHBIH MIHJETI OOJIBIMN
Tabbutanel. PecMu Tankpuiay apHaiibl akTIIEpAe KapHsUlaHabl, SFHU KY3bIPETTi
opraHJap/IbIH MIbIFapaThIH OacrackiHaa 00aabl (KayJibl HYCKay KoHE Tarbl 0acka).

Pecmu Tankpiiaynap e31epiHIH KeJyiemjepiHe OailIaHbICThI HOPMATHUBTI JKOHE
Ka3yauib/li (*KEKeJIEreH) OOJIbIN eKire OemHe .

HopmaTuBTik Tankpuiay — Oenrii HopManapibl HE KYKBIK HOpMalapbiH
KOJIIAHATBIH JKEeKE aJJaMMEH OpTaHJiap/AblH MIHAETTI TYPAErl peCMH TYCIHIKTEMeNepi.
Onpait TycCiHAIpY, TaJdKbUIAHATHIH KYKBIK HOpMajapbIMEH OapiblK Karmaiiapra
tapatbuiafbl. CoraH CoMKec, OHBIH TajdaObIH OMIpAE IYpPhIC, OIpKaKThl KYprizity

KaMTamachl3 eTijemi. PecMu TanKbutaybl, COHBI IIBIFAPFAaH OpPTaHHBIH ©31 Oepyi
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MyMKiH. OHzail Tankbulay ayJeHTUBTIK MbicanFa, [Ipe3suaeHTTiH ©31 LIblFapraH
XKapiblKKa ©31HIH TYyCiHIK Oepyi. COHbIMEH Karap, HOpMajapjabl peCMHU TaJIKbLIay,
COHBI HIBIFApFaH OpTaHJapIbIH ©31MEH KYpri3iryl MyMmkiH. OHaail skaFaaiiia, onapra
KOPCETUITeH HOpMaJlapAbl TYCIHAIPYre apHaiibl ©KIIETTUIIK Oepineai. Mbicamsl, 3aH
IIBIFAPYIIBI  OpraH, COFaH cail aTKapyllbl OWIIIK OpraHiapblHa, ©31 IIbIFapFaH
3aHAapAbl TYCIHIIPY JKOHIHIE TarchkipMa Oepe anansl. ApHaibl OKUICTTIKTEPIHIH
HET131H¢ MUHHUCTPJIIKTEP KOHE BEJOMCTBAJIAP/IbIH YKIMET IIbIFApFaH HOPMATUBTIK —
KYKBIKTBIK HOpMaJap bl TYCIHAIpYTE KYKBIKTaphl 0ap. Mbicainbl, Kap:kbl MUHHUCTIp1 031
IIBIFApFaH MEMJICKETTIK OFO/UKETTI TyciHaipce, EHOek MUHHCTIpI €HOEK KOpPBIH
naijanany Typajbl TYCiHIK Oepei.

Ka3zyanbai Tankpuiay — HaKThl 3aHbI 1ICT1 Kapay Ke31Her1 KYKbIK HOpMajlapblHbIH
Ma3MyHbIHA TYCIHIK Oepy. OHiail TanKplIayIbIH Ka3yalb/l JeH alThUTybl, OJ1 TEK COJI
HaKThl OKHMFa (Ka3yacka) OailmaHbicThl. Kasyanbai TankbliayAblH KaXETTI TEK COJI
yaKbITTa KEPEK, erep TOMEHT1 KYKbIK KOJIAHYIIIBI OpTraHAapAbIH MIEHIiMi HAKThI 3aHIbI
ic Oo#bIHIIA AyphIc OoiNMaca, 3aHfa Kaumbl Oojica. CoHbIMEH Oipre, ojap coll
HOPMaHbI KOJIIaHaThIH OacKa OpraHaapra yJiri 00Jaibl.

HopmaTtuBTi »KoHe Kasyasibal TYCIHAIpYJIEp, ©31HIH Ma3MyHAapbl OOMBIHIIA
COTTBIK OHE SKIMIIIIK TAJIKblIayFa OOJIIHEe 1.

COTTBHIK TaJlKbpUIay — KYKBIK HOpPMaJapbIHBIH MOHIH COTTapiblH TYCIHIIPYi.
KyKbIK HOpMaJIapbIH COT KBI3METIHJIE AYPHIC TYCIHY — OHBI OIpKEJNKi MaiganaHy/ bl
KamTamacel3 etreai. MemuekeTTiH JKoraprbl COT oOpraHiapblHbIH, TOMEHI1 COT
opraHjiapblHa, COT TPOLECIH/IE TyaThlH a3aMaTThIK J>KOHE KBUIMBICTBIK 3aHJIbI
naianany Typajibl TYCIHIKTEPiHIH YiIKeH MaHbI3bl 0ap. XKoraprel CoT opranaapbIiHbIH
Owiirt OapibplK COTTApFa MIHJETTI JKOHE TYCIHAIPUINEH KYKbIK HOpMalapblH
KOJIZIaHATBIH OpraHapMeH, Jlaya3bIMa alaM/iapFa Ja TiKeJel KaThIChl 0ap.

OKIMIIUTK TaJKbUIay — KYKbIK HOPMaJIAPbIHBIH MOHIH aTKAPYIIbl OHE OKIM
HIBIFAPYIIBI OpraHapMeH Tyciaaipityi. OHgai Tankpiiay 6ackapy, eHOCK, oJIeyMETTIK
KayincizaeHaipy kaHe 6acka Macesenepre apHaiaibl.

Ozi"e OepuIreH Ky3bIpeTTepiHe OalIaHbICThI, XKEPTUTKTI ©31H - 631 0ackapy

oprasjapbl e3/epl MbIFapFaH KYKbIK HOpMaJlapblHa TYCIHIK Oepyre KYKbIKTaphl Oap,

191



HERMENEUTIC OF LAW AND PHILOSOPHY OF JURISPRUDENCE

OHJIaFbl KYKBIK HOPMaJIapPBIHBIH OPEKET1, TEK COJI ayJaH, Kajla ayMarbIMEH IIIEKTEIITeH.

PecMu Tankpuiaynapabl akTijiep HBICAHBIHAA, COFaH cail Ky3bIPETTi opraHaap
mbiFapaabl. PecMu TanmkpliayblH 3aHABl KYII, COHBI IIBIFApPFaH OPTraHIapibIH
OKUIEeTTIriHe OaianbicThl. O akTuIep/e, TYCIHAIPYJIepMEH KaTap, 1epbec Hopmaiap
HE JKEKeJlereH yirapbiMaap 0o0mysl MyMKiH. Ocbutapra OaiIaHBICTHI HOPMATHBTIK
aKTUIePAl JQJICI3AIK JKOHE TYCIHIKCI3MIKTEp >KOWBUIAIBI, COJl aKTUIEPIl 1C KY3iHIE
nananany >KeTUIIpe TYCeIl.

KpIIMBICTBIK 3aHIBI TYCIHIIPY YOKIJIETTI MEMJICKETTIK OpraHaapIbiH, KOFaMIbIK
WHCTUTYTTAPJIBIH KOHE JKEKEJIeTeH a3zamMaTTap.lblH HOpMaslapjblH HAaKThl Ma3MYHBIH

YFBIHY JKOHIHJIET1 KbI3MET1 00JIbIT TaObLIa Ibl.
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12.6 InTepnperanisi npaBa ik 6araToacneKTHOI CTPYKTYPH

CyuacHe TIpaBO B HOBOMY THUCSYOIITTI HAOyBa€e HOBUX, MPUHITUIIOBO BIIMIHHHUX
pHUC, 10 BUKJIMKAHO MAaCIITAOHUMH TJI00aTi3alifHIMH 3MiHAMH, SIKI BHMAararoTh,
30KpeMa, aJeKBATHOTO 3a0€3MEUYCHHS MPABOIMOPAIKY, 30€pEKEHHS 1 3MIIIHEHHS
byHIaMEHTAIBHUX IOPUAWYHUX I[IHHOCTEH, MaKCHMaJbHOTO PIBHSA IPaBOBOI

KyJbTYPH TOILIO, PO3YMIHHSI CyTHOCTI IIpaBa Ha0yBa€ 0COOJIMBOTO 3HAYCHHS.

[Tomryk cydacHUX MiAXO/IB JI0 MpaBa, MEPErJsil Ta aHAMI3 YK€ BIIOMHUX y Teopii
IpaBa, a TaKOXX PO3poOKa HOBUX MOJIEJEH MPaBOPO3YMIHHS — II€ HaWBaXKJIMBIIII
HayKOBI HalpsIMU JIOCIIIKEHb, SIKI MOTPIOHO MPOBOAMTH Ha NUIAXY (POpMyBaHHS
CydacHoi Teopii JepaBu 1 mpasa. [Ipoiiec nepeocMuciieHHs: 0araTbOX HOPUANYHUX
NOHSATh, 30KpEMa IpaBa, BHU3HA4Yae (POpPMYJIOBaHHI N pO3pPOOKY OCHOBHHUX
TEOPETHUYHUX KOHCTPYKIIIH 1 MOJIEeNeil MPaBOBOrO PEryJIIOBaHHS.

AHami3 cy4yacHOI IOpUJIMYHOI JIITepaTypyd 3acBITYUB, HI0 MiJ Yac PO3TISAY
BAXJIMBHUX NMPOOJIEM 3arajilbHOTEOPETUYHOI HayKH, aKI[EHTYIOUM yBary Ha MUTaHHIX
MI3HAHHS CYTHOCTI MpaBa, aBTOpPH MyOdiKalid AEMOHCTPYIOTh MOJIAPHI MO3MULII B
METOJOJOTIYHUX TIAX0JaX JO MPaBOPO3YMIHHS, NPOIMOHYIOTh BJIACHI MOJEII
IHTErpaTUBHOIO MPABOPO3YMIHHS, 3aCHOBAHI HA TEOP1i MPUPOJIHOTO MpaBa, Ha CUHTE31
PI3HMX MIAXOAIB 0 MpaBa abd0 3axXUIIAIOTh MO3ULIT KIACUMYHOTO HOPUIUYHOIO
MO3UTHBI3MY B KOHTEKCT1 BUBYEHHS PI3HUX MpoOsieM Teopii 1 dinocodii mpasa.

MopepHizallis 1paBOBOi  JOKTPUHU  HE3AJIEKHOI  YKpAaiHCBKOI  JepikaBu
o0OyMOBJIeHa, HacaMIepe I, 3MIHOIO CYCHIJIbHO-TIOMITUYHOI MapagurMu, aJanToBaHOl
110 HOBHX rio0amizamiitauX yMoB XXI cT. Y 11bOMy KOHTEKCTI Nepe;] FOPUCIIPY ICHLII €0
MOoCTa€ HEOOXIAHICTh JOCIIKEHHSI PO3YMIHHS CYTHOCTI ITpaBa, ab0 MpaBOpPO3yMIHHS
K OJHI€T 3 KIIIOYOBHUX, MOYATKOBUX, BUXIJHUX KAaTEropid y IOPUIUYHOMY 3HAHHI.
[Tomryk cyyacHuUX MIAXOMIB JI0 PO3YMIHHSI CYTHOCTI MpaBa, SKOMOTa IJIHOILIOro
OCMHUCJICHHSI HOTO POJTi Ta MPU3HAYECHHS Y CYCIIbCTBI, IEPETIISA 1 IPYHTOBHHIA aHaI3
B)KE€ ICHYIOUHX TEOPii MpaBa, a TaK0K BUPOOJICHHS HOBUX KOHIICTIIIIN TPaBOPO3yMIHHS

€ BOXXJIUBUM €TarloM y TPOLECI PO3BUTKY CyYaCHOI BITYM3HIHOI MPABO3HABYOI HAYKHU.
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[TmropanizM miaxoAiB 10 MpaBa 1 pI3HOMAHITTSA KOHIEMIIN HOro mi3HaHHS CTalld
00’€KTUBHOIO TEHJCHIIIEI0 3AIMCHIOBAHMX JOCIIKEHBb Y Teopii mpaa. OcoOmBO
aKIEHTY€ETHCS Ha MPABOPO3YMIHHI K OJHIN 3 HAMBaKJIMBILMINX MPAaBOBUX KaTETOpIH,
110 BiJI0Opakae 0JTHOYACHO SIK MPOIIEC, TaK 1 Pe3yJbTaT IIJICCIPIMOBAHOTO T13HAHHS
Ta CHOPUUHATTSA TpaBa, OIIIHKY Ta CTaBJICHHS 10 IMpaBa SK 10 CHEeIU(IIHOTO
COLIIaNIbHOTO sIBUIIA. [HTEepec cydacHOi IOPUAMYHOI HAYKH 10 MPaBOPO3YMIHHS
JIETEPMIHY€EThCS HE JIUIIE KOJIOM YUCIEHHUX 00’ €KTUBHUX 1 Cy0’ €KTUBHUX MPUYMH, A
M IJIKOM KOHKPETHHMMH 3aKOHOMIPHOCTSIMHU. ICTOpHMYHMI aHai3 TeHEe3W MHUTAHHS
MPaBOPO3YMIHHSI Y CHUCTEMI IOPUJIUYHOTO 3HAHHS JA€ MIJACTAaBU BBa)KaTH, IO IS
KOXXHOTO ICTOPUYHOTIO €Taly pPO3BUTKY CYCIIJIBLCTBA XapaKTepHa aKTUBI3aIlis
HAyKOBUX 3YCHWJb, CIPSIMOBAHMX HAa PO3BUTOK KOHKPETHUX  KOHIICTIIIIH
npaBopo3yMiHHs. [laHiBHI HUHI YSBICHHS PO MPABOPO3YMIHHS MIJIAI0THCS KPUTHIIL,
TPUBAIOTHh TOIIYKA HOBHX TEOPETHYHHX KOHIICIIIIA MPaBOPO3yMIiHHS, OKpEMi 3 HUX
yepe3 HayKOBY HECHPOMOXKHICTh 3a3HAIOTh (lacko, KaHyTh y HeOyTTd. OJHak,
JUCKypC TpUBAa€ 1 TeNmep 3arajbHOBHU3HAHO, W0 Ha (OpMyBaHHS THIIIB
MIPaBOPO3YMIHHSI HAWOUIBIIMKA BIUIMB CHPaBWIM TO3UTUBI3M, IOCHATYypali3M Ta
ni6eprapHuii comionorizm. KoxHa 3 WX KOHIIETIIIH MPOTIOHY€E CBOE OaYeHHS CYyTHOCTI
mpaBa Ta TPABOBOi MIMCHOCTI, MPOTE KOJHA 3 HUX HE MOXKE TMPETCHIyBaTH Ha
aOCOJIFOTHICTh ICTHHM, IO TMOB’SI3aHO, MEPEAYyCIM, 3 OCOOJIMBOIO CKJIAIHICTIO 1
OaraTorpaHHICTIO 00’ €KTa AOCTIHPKEHHS — MpaBa.

VY yac po30ynoBu YKpaiHu K JEMOKPATUYHOI, TPABOBOI JiepKaBU Bi0YyBa€EThCs
pedopMyBaHHS MPaBOBOi CUCTEMU. ToMy mpobiieMa MPaBOPO3YMIHHS Ma€ HE TUIbKU
3HAUHY Mi3HABAJIbHY 1 TEOPETUYHY IIHHICTh, a W MPAKTUYHY, aJKE HAJI3BUYAITHO
BAXKJIMBO 3aKOHOJABIEBl Y MPaBOTBOPYIM HISIILHOCTI BPaXOBYBaTH JAOMIHYBAHHS Y
CYCIUIBCTBI ONTUMAJIBLHUX THITIB MPABOPO3yMIiHHA. YCBIJOMIICHHSI TOTO, IIIO MPaBO
MOKE BHpaXaTUCS Y pi3HUX (popmax OyTTs, AO3BOJUTH Kpalle 3pO3yMITH NPABOBY
MaTrepito, CHPOTHO3YBaTH 1 PO3BUTOK Y MalOyTHHOMY 1 YHMKHYTH TOMUJIOK Y
MPaBOTBOPYIH 1 TPABO3aCTOCOBHIM MiSUTBHOCTI.

[Ipore, ciix 3ayBa>KUTH, IO OTOTOKHEHHS MOHAThH «IPABOPO3YMIHHS 1 «IIPaBO»

€ HEKOpPEKTHUM. Y naediHilii OCTaHHE TIyMAYUThCS SK KOMIUIEKCHE TMOHSTTS, IO
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OXOILITIOE 1 ICTOPUYHI TTepeIyMOBH, 3aKOHOMIPHOCTI BUHUKHEHHSI Ta PO3BUTKY IpaBa;
CTPYKTYPY, O3HaKHu, PYHKIIT Ta MPUHIIMIIH IIpaBa; MPaBOCBIIOMICTh; IPAaBOBIHOCHUHU;
CHIBBITHOIIICHHS MpaBa SIK CYCHUIBHOTO SIBUIIA 3 MOPAJUII0, 3aKOHOM, MpaBamH 1
CBOOOJIaMU JTIOJIUHU, BJIAJI0I0, MTOJITUKOI, FOPUANYHOIO MPAKTUKOIO TOIIO.

Ennukioneanyna iHTepnpeTanisi npaBa B 00’ €KTUBHOMY acCIeKTi MOJAETHCS Y
BY3bKOMY Ta HIMPOKOMY PO3yMiHHI. ¥Y MepIIOMy MpaBO PO3TISAAAETHCA K «CHCTEMA
3arajJbHOO0O0B’SI3KOBUX, (OpMaIbHO BH3HAYEHUX HOPM, BCTAHOBJICHHUX Ta
3a0e3MnevyBaHuX CHIIOIO JepXKaBH 1 CIPSIMOBAHUX HA PETYJIOBAHHS MOBEIIHKH JTIOIEH
Ta 1X KOJIEKTHUBIB Yy BIJIMOBIJHOCTI /10 MPUHHATUX B JIAaHOMY CYCHIJIBCTBI MPaBUII
COIIJIbBHO-€KOHOMIYHOTO, TMOJITUYHOTO 1YyXOBHOTO XHUTTs». OO’€KTUBHE MpPaBO Y
IIMPOKOMY 3HAY€HHI — 1€ «...[PABOBI MOIISIAM Ta MO3HUIII1, [0 BUPAXKAIOTH COLIAJIbHI
1HTEpeCH 1 3aKpIIJIeH] B CUCTEMI CYyCHUIbHUX MPABII MOBEAIHKH, SKI BCTAHOBJICHI Ta
3a0€e3MeueHl AEP:KaBOIO 1 PETYIOI0Th CYyCUIbHI BiTHOCUHWY [257, ¢. 732]. ¥ Takomy
BU3HAUEHH] CHUHTE3YIOThCS TMPABOPO3YMIHHS y BUIVISAI TPABOBOI  17€0JIOT],
MIPaBOCBIJIOMOCTI, MPABOBUX KOHIICMIIIII Ta HOPMH TIpaBa, 110 BBOASITH HOPMATUBHY
MIpY CYCIJIbHOI OBEAIHKHU.

AHaJti3 pI3HOMaHITHUX HAYKOBHX ITIAXOIB 0 BU3HAYCHHS I[bOTO TEPMIHOTIOHATTS
naB MoxJiuBiCTh M. Ko3100pi 3poOuTH, Ha HAll NOTJIs], MPABUILHUNA BUCHOBOK, IO
3MeOUTBIIOTO  MPABOPO3YMIHHS  PO3TIIATAETHCS SK  KATETopis JTOKTPUHAIBHOI
MPaBOCBIJIOMOCTI, TOOTO HAyKOBA KAaTEropis, 110 MOB’A3Y€ThCA 3 HAYKOBUM IMI3HAHHAM
npaBa [254, ¢. 13]. Ll nymMka meBHOO MIPOIO 3HAXOJUTh BITOOPAKEHHS Y Te31, SIKY
BHUCYHYB OJIMH 13 HaWBIJIOMIIINX TEOPETUKIB MpaBa Ha MOCTPAIASTHCHKOMY MPOCTOPI
C. AnekceeB, SIKUi TMUIIE, 0 «IIPABOPO3YMIHHS € TIEBHOIO, Hacamrepe]l HayKOBOIO
KaTeropi€ro, IO BiJOOpakae Mpolec 1 pe3yibTaT LUIECIPSIMOBAHOT PO3yMOBOT
TISTBHOCTI JTFOJIUHU, [0 MICTUTH MI3HAHHS MPaBa, HOTo OIIHKY Ta CTaBJICHHS JJ0 HHOTO
SIK JIO IILJIICHOTO colianbHoro ssuima» [250, c. 169].

[{isikoM cripaBeJIMBUM 1 IOPEUHUM, SIK BUJAETHCS, CII1J] BBAXKATH 3aCTEPEKCHHS
M. Ko3zrob6pu. Bignatoun HamexHe 3yCHIUIAM Ha3BaHHWX Ta IHITUX aBTOPIB PO3KPHUTH
MOHATTS MPABOPO3YMIHHS SIK MPOLEC 1 Pe3yabTaT UIJIECHPSIMOBAHOI PO3yMOBOI

HAYKOBOI IIsTHOCTI, CIIPSIMOBAHOI Ha MI3HAHHS, CIIPUMHSTTS i OLIIHKY MpaBa, y4eHUH
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BBakae, 1110 HE BapTO NepeOiIbITyBaTH 3HAaUYCHHS HAyKH Y pO3yMiHHI npaBa. He Tibku
TOMY, 10 OPMYBaHHS KaTeropii «IpaBOpO3yMiHHS» MPOUILIO CKIAAHUM HUISX BiJ
1HMBITyaJIbHO 3a0apBIEHOTO, 3aCHOBAHOTO HA OCOOMCTOMY JIOCBI/Ii, PO3yMiHHS ITpaBa
JI0 Cy4aCHOTO PAIliOHANI30BAHOTO 1 CUCTEMAaTU30BAHOTO WMOro BHKJIAAy, SKOMY MU
crpaB/ii 3000B’s13aH1 Hay1li. | HaBITH HE TOMY, 0 HAyKa HE BCECUJIbHA, BOHA HE MOXKE
7T BIJMIOBI/I HA BCl MTUTAHHS, K1 TOPOKYTHCS JKATTIM. A TIEpeIyciM 3 OrJIsiay Ha
T€, IO MPaBo SK (PEHOMEH He MOXke OyTH 3p03yMIJIMM BUKIIIOYHO HA OCHOBI HAYKOBO1
napajgurMu 3 i Opi€HTAIll€l0 HAa Takl Kputepii, K 00’ €KTUBHICTh, TOCTOBIPHICTH,
BepU(DIKOBAHICTh, MOMJIMBICTh MPAKTUYHOTO BIATBOPEHHS PE3yJbTATIB TOIIO.
Buxoasuu 3 iux y3araiasHeHnb, M. Ko3roOpa BBaXkae, 1110 CTaBJICHHSI JIIOJIEH 10 TpaBa,
MOT0 OCMUCIICHHS i1 OLIIHKA BU3HAYAIOTHCA HE TUIBKH 1 HABITh HE CTUIBKU HAyKOBUMU
MIPKYBaHHSIMH, CKUJTbKH I[IHHICHUMHU YCTAaHOBKAMHU Ta YSBICHHAMH. AJDKE III€ 3 YaciB
aHTUYHOCTI BIZIOMO, 1110 MIPaBO € HE JIUIIIE HAYKOI0, @ i MUCTEIITBOM, BOHO I'PYHTY€ETHCS
HE TIIbKW Ha 3HAHHI, a ¥ HAa MEBHUX CYCIUIbHUX 3araJIbHOJIOJCHKUX I[IHHOCTSIX —
piBHOCTI, cBOOOMI, cmpaBeaauBOCTI Tomlo. LliHHOCTI ) — 1 mepemyciM cdepa
CBITOTJISITY, IKUW € CIOCOOOM HE BUBYEHHS 1 MOSICHEHHSI (DEHOMEHY OYyTTs, 30KpeMa
mpaBa, a WOro JyXOBHOTO OCBO€HHS, iHTeprpeTalii. Ha BigmiHy BiJl HayKOBOTO
3HaHHA, fSKE HE Ma€ 3ajekaTd BIJl 17ealiB 1 MOMVISAIB TI3HAIOUOTO CyO’€KTa,
CBITOIJIAI/IHE CBITOCHPUUHATTS € TIEIO CBOEPIIHOIO JYXOBHOIO MPHU3MOIO, YEpE3 SIKY
MIPOITYCKAETHCSI 1 MEPEKUBAETHCA OTOUYIOUHH CBIT, @ TOMY HE MO>KE ITPETEHIyBaTH Ha
JIOCTOBIPHICTS [5, c. 13-14].

AHani3 pi3HUX MO3UILIA Ja€ MOKIUBICTh BUIIJIUTH Y 3MICTI MPAaBOPO3YMIHHS J[Ba
KJIFOYOB1 aCIEKTH:

1) TeopeTUuHUM, MO XaPaKTEPU3YEThCS SK CYKYMHICThH 1€ Ta IMOJOXKEHb, II0
MalTh 3aBEpUICHUN XapakTep, € OOrpyHTOBAaHWMHM, OPIEHTOBAHMMHM Ha TNaHIBHE
VSBIEHHS TIPO HAYKy, BPaxOBYIOTh 3arajbHONMPUUHSATHI CIOCOOM TEOPETUYHOTO
OOTpYHTYBaHHS Ta XapaKTepU3y€ThCs IEBHUMH METOaMH. TakuM YMHOM, HayKOBUMN
3MICT KOHLEMIIIM CTACHOBUTH iX HayKOBAa I[IHHICTh, BpaxXyBaHHS 1CHYIOUMX HAYKOBHX
171e¥, MOXKJIMBICTh OOTPYHTYBAaHHsI BIACHOI HAYKOBOI MO3MUIII{, @ TAKOX 3aCHOBaHICTh

Ha CUCTEMI 3arajJbHONPUUHITHX METO/IB, SIKI XapaKTEPU3YIOThCS K METOI0OT 1S,
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2) 11€0JIOTTYHHH, 1110 00YMOBIIFOETHCS HASIBHICTIO PI3HOMAHITHUX MTPABOBUX IIK1JI,
K1 MalOTh TUTIOPAJIICTUYHUN XapakTep Ta HaJar0Th MOKJIMBICTh BUBUWUTH HE JIUIIIE
npaBo AK 0araToacmeKkTHY KaTeropiro, a i chopmysroBaTH HAMpPAMU MPAKTUIHOTO
BTUICHHS TIPaBOBUX IIPHUIIMCIB; 1JICOJOTIYHUM 3MICT MPABOPO3YMIHHS XapaKTEpU3ye
MpaBO SK EJIEMEHT IIPABOBOI 1/I€0JIOTIl, SKa 3PEIITOI0 € EJIIEMEHTOM 1JCOJIOoTii
CYCIILILCTBA Ta BH3HAYa€ acmekTd (YHKIIOHYBaHHS TMpaBa sK 3aco0y HaJaHHs
CYCHIJILCTBY PUC CHCTEMHOCTI.

Sk 3a3nauvae T. linuy, HayKOBl IOPUAWYHI JOCITIDKEHHS JAEp>KaBHO-TIPABOBUX
IHCTUTYLH, SIK MPABUJIO, 3aCHOBYIOTHCSI HA TEOPETUUHOMY aCIEKTI MPaBOPO3yMIHHS
AK 3ac00y y3arajabHEHHS NOTJsAIB (PiocodiB, Jep:KaBHUX JiA4iB Ta HAYKOBIIIB 1100
Ti€i KOHKPETHOI MPOOJIeMH, sIKa JOCHIKYy€eThesl. OJIHAaK, HA CbOTOJIHI JOLUIBHUMU €
aKTHBI3alllsl 1 3aCTOCYBAaHHS 17/€OJIOTIYHOTO AaCIEKTy NPAaBOPO3YMIHHSA SIK OCHOBU
IHCTUTYIIIITHOTO ~ JTOCIIJDKEHHSI JIEPKABHO-NIPABOBUX KAaTEropid 1 sBUII, WIO
3aCHOBYIOThCS Ha BIJNOBIJHUX IIKOJIaX MPaBOpo3yMiHHs [253, c. 91].

O4eBHUIHO, AJIs LILOTO HE OOIUTHUCS 0€3 XapaKTEepPUCTUKU O3HAK MPaBOPO3yMIHHSL.
Ha wHamy payMmky, JOCUTh BHainy cOpoOy 3I1MCHUB PpOCIHCBKHI TPaBHUK
A. CxopobarartoB, sSikuif BBaXxae, 110 MPaBOIi3HAHHS MaE:

1) xareropianbHO-MI3HABAJIBHBIA XapakTep; II€ O3Hauvae, MmO led QeHoMeH
B1100pakae MiJICYMKH, HAYKOB1 pe3yJbTaTH Mi3HAHHS 3arajlbHUX 3aKOHOMIPHOCTEH
MpaBa, BUCTYIAI04H y JAHOMYB JaHOMY KOHTEKCTI Hal3arajabHIIIoK (opMoro aHaizy
3HaHb; NPABOPO3YMIHHA CTBOPIOETHCA ULUISIXOM PO3BUTKY IMI3HABaJbHUX AaKTIB
JIF0JICHKOT HAYKOBOI JISUTHHOCTI;

2) 3araJbHONPABOBUM XapakTep; 1€ MIATBEPIKYE, IO 3MICTOM Kareropii
BUCTYTAIOTh, MO-TIEpIIe, 3HAaHHS PO MPaBO, PO 3aKOHOMIPHOCTI HOTO CTaHOBJICHHS,
PO3BUTKY, (YHKI[IOHYBaHHSI y CYCHUIBCTBI, MIJIAI0UYM aHAJI3y SBHILA, IO MalOTh
JIUIIEe TIPAaBOBY MPUPOY; MO-APYTe, 11 3HAHHS MalOTh HAWBUIIUI CTYMiHb a0CTpaKIIii,
TOOTO CHOpSIMOBaHI Ha JOCHIIKCHHS 3arajJilbHUX ICTOTHUX 3aKOHOMIpPHOCTEH
OHTOJIOTTYHUX CYTHOCTEH MpaBa;

3) HayKOBHI XapakTep KaTeropii; 1e nepeadoayvae, 1o 3HaHHS, K1 € B Hik, TOBUHHI1

BIJIOBIJIATH KPUTEPIIO HAYKOBOCTI, TOOTO OYyTH JIOTIYHO 1 00’ €KTUBHO ICTUHHUMU B
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Til CHCTEMI HayKOBO-TIPAKTUYHUX 3HAHb, SIKUM BOJIOJII€ KOHKPETHA HAYKa;

4) TeopeTUUHUHN XapakTep; 1€ BimoOpaxkae (PyHKIIIOHYBaHHS KaTeropii B Mpoiiect
Mi3HaHHS, TOOTO MPAaBOPO3yMIHHS Ma€ TEOPETUYHY MPUPOIY, TOOTO CIPSIMOBAHE HE
Ha OTpuMaHHS (aKTIB, a HAa BHUABJICHHS BHYTPIIIHIX 3B’SA3KIB 1 3aKOHOMIPHOCTEH
MIPaBOBOI JIIHCHOCTI, 1110 HE MPEACTaBIeH] 0€3M0CePETHBO Y EeMITIPUIHOMY CITPHMHATTI
MK (paKTaMU Ta IHITUMH KaTerOpisiIMU MPaBOBOI HAYKU;

5) iHTerpayibHUN (CUHTETUYHHUI) XapakTep; I1e BIJOOpaKaeTbCs Yy TMOEIHAHHI
TISUTBHICHUX Ta PE3yJIbTAaTUBHUX €JIEMEHTIB, TOOTO MPABOPO3YMIHHS € OJTHOYACHO 1
IIPOLIECOM MI3HAHHS CYTHOCTI MpaBa, 1 pe3yIbTaTOM HOro TEOPETUYHOTO OCMUCIIECHHS
[256, c. 12-13].

['HOCeonOoriYHMil  aceKT MpPaBOPO3yMIHHS 3BOAMTHCS JO BUKOHAHHS HH3KU
¢bynkiii. HaiiBaxxJIMBIIIMMU 3T HUX € TaKi:

1) pyHKIIi HAYKOBOTO OOTPYHTYBAHHS IPaBa; caMe Y KOHTEKCTi PO3BUTKY JIOT1YHO
3aBEpIICHOT0 KaTEerOpiiHOTO amapaTy MUCIHUTHCS PO3BUTOK MPABOBOI HAYKH, METOIO
AKO1 € TIOBHE B1JJ0Opa)KEHHS 3aKOHOMIPHOCTEH pO3BUTKY CBOTO MPEIMETY — IIpaBa;

2) cBitorysiiHa (hyHUIS; ii TpU3HAYEHHS! OyTH OCHOBOO 3B’ SI3KY MTPABOPO3YMIHHS 1
MPUIHATOT B JAHOMY CYCHUIBCTBI TOJITUKH 3 ypaxyBaHHSM JTyXOBHUX TpPaJUIIIN
CYCIJIbCTBA;

3) yrwriTapHa (QYyHKIS; BOHA BHSIBISETHCS Yy CHCTEMaTH3allli MNpaBOBUX
IIHHOCTEH, a TaKOX y TMepeBipil 00 €KTHUBHOI ICTUHHOCTI B KOHTEKCTI ICHYIOYHX
cnoco0iB Mi3HAHHS MPABOBUX MPIOPUTETIB (L[IHHOCTEM), SIKI HA IEBHOMY €Tarll CBOTO
PO3BUTKY KOHKPETHE ICTOPHYHE CYCHIJICTBO BBa)XKa€ HEOOXITHUM IIOCTaBUTH SIK
byHaamMeHT o0y I0BU CBOET TPABOBOI CUCTEMH 1 OpraHi3allii MpaBoOMOPSIKY;

4) eBpucTtUyHa (PYHKIIIS; BOHA CIYXUTb OCHOBOIO PO3BUTKY HayKH MpO MpPaBo,
JIOCSITHEHHSI HOBOTO PIBHS TI3HAHHS TPAaBOBOI MIWCHOCTI; y MeXax i€l (QyHKIi
MPaBOPO3yMIHHS Ta 1HIII HAYKOBI KaTeropii BUCTYMAIOTh 3aCO00M BIAKPUTTS HOBUX
ICTUH, PyXy 10 aOCOJIOTHOI ICTMHM HUIIXOM BHSBJICHHS HOBUX 3aKOHOMIPHOCTEH
npaBa;

5) opranizatopcbka (DyHKIIISI; i BUKOHAHHSI CTa€ MIATPYHTAM JJIsI BUPOOJICHHS

HayKOBUX OCHOB MPAKTUYHOT IOPUANYHOT AisUTbHOCTI [256, c. 13].
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Bxkasyroun Ha 3Ha4€HHsI THOCEJOTIYHUX acleKTiB mpaBopo3yMinHs O. JlecT mia
BHUBUCHHSIM TIPaBa PO3YMI€ «CUCTEMATUYHE 1 LIJIECTIPSIMOBaHE HAOYTTS 1 MOMOBHEHHS
3HaHb MPO MPABO B MIPOLIEC] HABYAHHS 1 TPAKTUYHOT AISUTBHOCTI PO eCitHUX IOPUCTIB,
BUKJIaJa4iB 1 HAYKOBUX CIIBPOOITHHUKIBY», TOOTO HIETHCS MPO 3MICT Ta PO3BUTOK
npodecitHOro 1 JOKTPUHAIBLHOTO PIBHSA TMpaBocBimoMocTi [255, C.217]. Takum
YMHOM, BU3HAYAIOTHCS TPH PIBHI Mi3HAHHS MPaBa, KOKEH 3 SKUX MO0-CBOEMY BILUIMBAE
Ha (hOpMyBaHHS ITPABOPO3YMIHHS.

[lepmmii — mnpakTHYHA IOPUCHPYIEHIlSA, TOOTO 3HAHHSA TMpaBa B Mii Ta
BUKOPUCTAHHS LIMX 3HAHb Yy MPOIIECi BUPIMICHHS KOHKPETHUX CYCIIJIbHUX MHUTaHb.
Opunuyna nisibHICTh TOTpeOye MOeAHaHHS aOCTPAKTHOTO 1 KOHKPETHOTO,
BUOKPEMJICHHSI TPABOBOTO aCMEKTy OyAb-siKoi MpoOIeMH, IO PO3TIIAIAETHCS,
y3arajJbHEeHHS Ta Kiacu@ikalii pi3HOMaHITHUX IOPUIWYHO 3HAYYIIUX SBUII, MOIIH,
(akTiB.

Jpyruii — TOCTyIOBUM PO3BUTOK IIPaBa, IMPOLEC YCKIAJHEHHS IPABOBOI CUCTEMH,
0 MPU3BOAUTH JO MEBHUX TEOPETUYHUX y3arajibHEHb 3HaHb Mpo mpaBo. OJNHaK,
MosiBa TEOPii MpaBa cTajia MOXJIMBOKO TIIBKH TOJI1, KOJIM MPABO, K MacmTad 1 HopMa
CBOOOM, TONIMPUIIOCS HA BCIX JIIOJICW, BUHUKIA 3arajbHa TEOpis IpaBa, sKa
Oa3yBajacs Ha 3aKOHOAABCTBI Ta MPAKTUYHIN IOPUCIPYAEHIIII.

Tpetiii — HaliBUILIMI pIBEHb MI3HAHHS MpaBa — Qinocodid mpasa, MO OCMHCIIIOE
MpaBo SK COIlaTbHUN (DEHOMEH, KUl € CKJIaJI0BOI0 YaCTUHOIO KYJIbTYPU Y KOHTEKCTI
IIMBUTI3AI[iIHHOTO PO3BUTKY, Ma€ B CBOIM OCHOBI i7ieay Ta IIHHICHI opieHTarlii [6, C.
220-222]. Otxe, BCi Tpu piBHI Mi3HAHHA MpaBa TMOB’S3aHI 3 MPABOPO3YMIHHSM, a
MPaBO3HABCTBO CTA€ CIPABXHBOIO HAYKOIO TOJ1, KOJU JOCIIKY€E HE JIUIIIE JIFOJICHKE,
a W TpuUpoJHE Hayajlo IpaBa, TOOTO KOJIM, BHPIIIYIOUH OCHOBHE MHUTAHHS
MPaBO3HABCTBA, BU3HAE, 1110 TIPABO € BUTBOPOM HE JIUIIIE JIFOJICH, a 1 IPUPOJIH.

[I{o6 mpaBUIILHO 3pO3YMITH POJIb 17€1 TPUPOIHOTO MpaBa y MOA0JaHHI MPABOBOTO
BOJIFOHTAPU3MY, HEOOXiTHO MPaBUIHLHO BU3HAYUTH, IO caMe € MpaBo. TyT IOpedHO
3BEpHYTH yBary Ha Te, 10 a0COFOTU3YBAaTH TPABOPO3YMIHHS, HAJJaBaTH HOMY TTEBHOI
KaTerOPUYHOCTI € HEKOPEKTHUM, aJKE 1€ MOXKE TIPU3BECTH JJO HETATUBHUX HACHIIKIB

HE JIMIIe B Teopii mpaBa, a ¥ y MpaBo3acTOCOBHIN mpaktwuil. [Iporec po3yMiHHS
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CYTHOCTI IIpaBa Ma€ OYEBUTHUN PENATUBICTCHKUNA XapaKTep, 110 03HAYa€ BIIHOCHICTb,
YMOBHICTh 1 CyO’€KTHUBHICTh Yy TIPaBOPO3yMiHHI, apKe BIACYTHS  sIKach
3aranbHONpUiiHATa (€aMHA a00 00’€KTHBHA) ICTHHA. 3 LBOTO MPUBOAY POCIHCHKUN
HaykoBelb O. bepexxnoB nuie: «Bcs npobiieMa npaBa B HAHIIMPIIOMY 3a 3MiCTOM
CEHC1 IIbOTO CJIOBAa — 1€ B MEPIILY Yepry i Mo CyTi 3aBXKAU TIIbKUA MUTAaHHS HAIIOTO
MpaBOPO3YMiHHA. AJDKE Yy BIAaCHOMY 3Ha4yeHHI CJOBa TaK 3BaHa IIPaBOBa
npoOJieMaTrKa (1110 OXOTUTIOE, 3BUYaHO, 1 TUTaHHS MPAKTUYHOI peatizallli Tak 3BaHuX
MIPABOBHX HOPM) € MPOAYKTOM HAIIOI CBIJOMOCTI, pe3yJbTaToM Bil0OpakeHHS Ta
COLIAIbHO-CY0 €KTUBHOI ~ IHTEpIpeTalii  peajbHO  ICHYIOUMX  COI[aJIbHUX
3aKOHOMIPHOCTEH, TEHACHIIIH, 3B’ I3KiB, BIIHOIIEHB, IPOTHPIY TOIIO» [251, ¢. 343].
Xoua 11e, Ha Hallly TyMKY, HQATO COPOIIECHUM MIAXiJ 10 PO3YyMIHHS 3a3HAYCHOI
Kareropii, ajge, Aaroud MOAIOHI A0 3a3HAYEHUX BU3HAUYCHHS MOHATTA IpaBa, KOKHA
JIIOJIMHA BUCJOBIIIOE, TI0JIa€ BIACHE MPABOPO3YMIHHS, CBIM MOrJSA] Ha Pi3HI (GOpMH
B1IOOPaYKEHHS 1 BUPAXEHHS PEAJIbHO ICHYIOYMX SIBMIL, TOOTO Hallla CBIJOMICTh HE
TUTBKH BigoOpaxae o0’ €KTUBHHM CBIT, a i cTBOpIoe Horo. [IpaBo — 11e Hacammepen
pe3yibTaT HAIIOro cy0’€eKTUBHOTO po3yMiHHs. [lomixk Tum, Ha nymKy O. bepexHoBa,
OCHOBHE ITPaKTHUYHE Ta TEOPETUYHE 3HAUCHHS MPABOPO3YMIHHS 1 IIpaBa IMOJIATAE HE B
TOMY, 4TO LI€ OAHa 3 POpM BIAOOPaKEHHSI 1 BUPAXKEHUS PEaIbHO ICHYIOUMX SIBUII,
pedel (L€l acmeKT aBTOp BBaXKa€ IPYTOPSIHMM), a BJIacHE B TOMY, IO Halla
CBIJIOMICTB — y (pOpMi IMPABOCBIIOMOCTI — HE JIMIIIE BiT0Opakae 00’ EKTUBHUH CBIT, a it
cTBoptoe Horo. IIpaBoBi sBUINA K MNPOAYKT CBIJIOMOCTI, KOHCTPYKI[S KOXHOI
MPaBOCBIJIOMOCTI — II€ PE3YJIbTAT HAIIOi IHTEepIIpeTalli, Cy0’ €KTUBHOTO PO3yMIHHS, a
TOMY 1€ 3aBXKJIM IIOCHh HEaJeKBaTHE, HETOTOXKHE, 1 B IIbOMY PO3YMIiHHI JEII0 HOBE,
MOPIBHSHO 31 «CTAHAAPTHUM» YCBIIOMJIEHHSIM peanbHUX aBuIl [251, c. 344].
OCKUIBKY TIPaBO TPAAMIIIIHO HATICKUTH A0 (haKTOPIB COIIaTLHOTO PETYIIOBAHHS 1
HOTO CITiJi BBAKATU «PETYIATOPOM» CYCHUTFHUX BiAHOCHH, OJHAK, HA MEPECKOHAHHS
€. barnas, po3yMiTd Lie MOXHa To-pi3HOMY. HaifyacTimie mpaBo TpakTyeThCs SK
KOMILJIEKC OOOB’SI3KOBHUX 1 3aXUIICHUX MOXIIUBICTIO JEPXKABHOTO MPUMYCY TPaBUII
MOBEJIIHKY, BCTAHOBJICHUX B1J] IMEH1 JIepKaBu. Take po3yMiHHSI € IOBOJI1 3pYUYHUM, ajie

3aHaATO cruporieHnM. OUeBUIHO, MPUHWHATI W BUTOJIONICHI MpaBuiia cami mo cobi He
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JI0Th, HIYOTO HEe perynioloTh. «I1[00 BOHU peanbHO BU3HAYAIU MOBEAIHKY JIFOACH, —
BBa)ka€ YYeHHUM, — MOTpiOHA BIJIMOBIIHA aKTUBHICTh 5K 3 OOKy caMUX CyO’€KTIB —
BUKOHABI[IB HOPMATHBHUX BUMOT, TaK 1 3 OOKY COMIaJIbBHUX CTPYKTYp — BiJ THX, IO
(hOopMYITIOIOTE HOPMH, J0 THX, 1110 KOHTPOJIIOIOTH Ta 3a0€3MeUyI0oTh y PI3HUHN CIOCI0 1X
BHUKOHAHHS; KPIM TOTO, MOTPi0H1 BIAMOBIIHI OpraHi3aiiiii, iHGopMaliiiHi, KyJIbTypHI
Ta 1HII KOHKPETHI MEepeayMOBH, 0€3 HAsBHOCTI AKUX (paKTUYHA peaizallis MmpaBuil
HEMOJXKJIMBA. SIK YMHHUK PEaIbHOTO 1 CUCTEMHOIr'0 BIUIMBY Ha COILIAJIbHY MOBEIIHKY
JOJIeH, TIpaBO HE MOKE HE OXOIUIIOBATH Il Ta IHIINI E€JIIEMEHTH, 0€3 SKHX IPOIIEeC
IIPAaBOBOI'O PETYJIIOBaHHsS O0'€KTUBHO HE MOXKe OyTW 3/1HCHEHUIl, a caMe IPaBOBE
perymoBaHHsS — Matu wictie. [TomiOHMI IiTICHO-KOMIUIEKCHUM TOTJISA] Ha IPaBo
J03BOJISIE YSBUTH MPaBO AK KOHKPETHUW THII, CHOCIO COLIaJbHO-HOPMATUBHOTO
PEryJIIOBaHHS 1 YHUKHYTH HaJIMIPHO CITPOIIEHOTO TIyMau€HHS OHSTTS «IpaBoy [252,
c. 15].

JlocmipkeHHsT CTaHy 1 TEpCIEeKTUB PO3BTKY CYYacHOTO  BITYM3HSHOIO
[PABOPO3YMIHHS JIO3BOJINTH PO3MIMPUTH MEXI1 Mi3HAHHS aKTyaJbHUX Hpo0ieM
MIPaBOPO3YMIHHS 1 BU3HAYUTH HAWONTUMAIBHINIY KOHLEILII PO3YMIHHS CYTHOCTI
npaBa y CUCTEMI IOPUAMYHOTO 3HAHHS.

[IpaBOpO3yMiHHS € OJIHIEIO 3 HAWBAXKIIMBIIIUX MPaBOBUX KaTeropii, 10
BijloOpa)kae OJJHOYACHO 1 MPOIEC, 1 pe3yJIbTaT LUIECIPSIMOBAHOIO Mi3HAHHS IpaBa,
HOTO CIIPUAHSATTS, OIIHKY Ta BIJHOIIICHHS JO MpaBa SK 10 CHenu(igHOro comiaabHO-
KyJbTYpHOTO SIBUILA. ICHy€e Tpu piBHI MI3HaHHS MpaBa, KOKEH 3 SKUX BIUIMBAE HA
(dhopMyBaHHS IPABOPO3YMIHHS: MEPIIUI — MPAKTUYHA IOPUCTIPYACHIIIS, TOOTO 3HAHHS
mpaBa B Jii Ta BUKOPUCTAHHA IIMX 3HAHb Yy TIPOIIECI BUPIMICHHS KOHKPETHUX
CYCIIJIPHUX TMHTaHb;, NPYTHH — PO3BHTOK MpaBa, MPOIEC YCKIAIHEHHS MPaBOBOi
CUCTEeMH MPHU3BOAUTH O TEOPETUYHHMX Yy3arajbHEHb 3HAaHb IPO NPaBO; TPETIH —
¢dinocodis mpasa, U0 OCMUCIIIOE MPABO SIK COLIaTbHUN (PEHOMEH, SIKU € CKJIaI0BOIO
YaCTUHOI KYJbTYPH B KOHTEKCTI LMBLII3AIlIHHOIO PO3BUTKY, MA€ B CBOil OCHOBI
171eaIu Ta I[IHHICHI Opi€HTAITi.

Pi3HOMaHITHICT, TIyMau€HHs TEPMIHY «IpaBo» OOYMOBIIIOE YHCIEHHICTh

HAayKOBUX KOHIICTIIN MPaBOpO3yMiHHS, CHOPMOBAHMX Yy pi3HI Yach 1 PI3HUMHU
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[UMBUTI3ALISAMA. Y TIPOIECI TPUBAJIOTO IMOIIYKY THIIK MPAaBOPO3YMiHHS c(hopmMoBaHi
(3anexHo Big pi10codCchbKOTO PyHAAMEHTY iX OCMUCIICHHS) Y paMKaX TPhOX OCHOBHHX
HAIPSIMIB — TIO3UTHUBICTCHKI (JIET1CTCHKI), TPUPOTHO-TIPABOBI (FOCHATYPATICTHYHI) Ta
corrioyioriydi (J1i6epTapHO-TIPaBOBi) KOHIIEIIIII].

OCKiTBbKH MPaBO — COIliaJIbHE SIBUIIE, MPOAYKT JKUTTEAISUIBHOCTI CYCHIIBLCTBA, TO
IpolecH MOoro mi3HAHHS XapaKTepHU3YIOThCS OCOOTUBOCTSIMH, MPUTAMAHHUMU
METOMIOJIOri TYMaHITApHUX HAayK, MPEAMETOM BHUBYEHHS SKUX € JIIOJWHA 1
CYCIIBCTBO. TOMYy pO3yMiHHS TpaBa € HE CTIIbKA TEOPETUYHHUI MPOIEC MPOLec
MI3HaHHS MpaBa, a pajillie IHTYITUBHOTO, Cy0 €KTUBHOTO, BHYTPIITHBO-OCOOUCTICHOTO
OCSITHEHHS TIpaBa.

Po3yMiHHS nipaBa noJiArae y COpuiHATTI HOTO TaKUM, IKUM BOHO € B PEaJIbHOMY
KUTTI, aJICKBAaTHUM TOMY, SIK BUHHUKJIO NpPaBO, SIKOIO € HOro CTpyKTypa, SIK BOHO
BUSIBJISIETBHCS Y TIOBCSIKIEHHOMY JKUTTI T4 MOXKE CTaTH B MPUT0J11 KOHKPETHIH JIFOAHHI.
Kareropist npaBopo3yMiHHSI OXOIUTIOE BC1 ICHYIOU1 YSIBJICHHS PO T€, 110 K CTAHOBUTH
coboro mpaBo. IIpaBopo3yMiHHS — NEBHA TEOpPETHMYHA KOHCTPYKILIiS, SIKa ICHYE Yy
CBIIOMOCT] JIIOJMHU Ta JONOMAarae 3po3yMITH KOHKPETHI SBHIIA OO’ €KTHUBHOI
nivicaocTi. L{e poOUThCS 3a TOMOMOTOI0 MOHATTS MTPaBa, SIKe 3aJI€KHO B1J ICTOPUIHOTO
KOHTEKCTY TI03Hayae CBOOOMAY, CIpaBEIJIUBICTh, MpaBuja, OallaHC OCOOMCTHX 1
CYCIUIbHHX 1HTEPECIB, @ y HOBITHIH 1CTOPII - L€ 1 MEBH1 MOTPEOH, BIIHOCUHU, TOUYTTS
(emorrii), BUMOTH Cy0’€KTIB.

CTpykTypa mpaBOpO3YMIHHS CKJIAA€ThCA 3 00OB’A3KOBUX €JIEMEHTIB: Cy0’€KTa
(rpoMaasiHUH, IOPUCT-TIPAKTUK, YUYCHUN-TIpaBO3HABEIb), 00’ €kTa (IIpaBo, IOPUANYHA
HOpMa, 3aKOHOJABYMM aKT) Ta 3MICTy NMPAaBOPO3YyMIHHA (3HAHHS CyO’€KTa MPO HMOTo
npaBa Ta 00OB’SI3KH, iX OI[IHKA 1 Cy0’€KTUBHE CTaBJIEHHS J0 HUX).

[TpaBoMipHUM BH3HAHO TIOJIOKEHHS, 32 SKHUM TPABO BBAXKAETHCS
TEOPETUYHOI0 KOHCTPYKIIIEIO, IO ICHY€ Yy CBIJJOMOCTI JIIOIMHU Ta JOTIOMAarae
3pO3yMITH JIeSK1 IBUILA 00’ €EKTUBHOI IIHCHOCTI. L{is1icHe 3HaHHS PO MpaBo, OJIep KaHe
32 JIOMOMOTO0 MDKIUCIUIUTIHAPHOTO CHUHTE3Y, OXapaKTepU30BaHO dYepe3 Taki
acnexktd. CydacHi TeHJEHIl yHiBepcami3auli Ta YyHidikamii mpaBa, a OTXKe 1

MIPaBOPO3YMIHHS, sIKI CPOPMYBAUCS 1 PO3BUBAIOTHCS B yMOBAX 3araibHOIJIAHETAPHOT
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rio0anizalii, JOCUTh BHPA3HO BHSBISIOTHCA HacaMIilepe]] y HaMaraHHi BHUPOOUTH
3arajibHUi, BCEOXOMHHMHM MiaXig 10 (EeHOMEHY IpaBa, IMpU IboMY 30epirarodu
HEJJOTOPKAHHOIO 1 HEMTOPYIITHOKO 11€10 TIpaBa.

B yMoBax, konM CBITOBI 1HTerpalliiiHi MPOIECH CYMPOBOKYIOTHCS MIUPOKOIO
MIPABOBOIO 1HTETPALIEI0, ¥ CYyYaCHOMY BITYM3HSHOMY IPABOPO3YyMIHHI pOOIATHCS
cpoOu TMOJ0NIaTH KOPJOHH OKPEMHUX KIACHYHUX THUIIB MPaBOPO3YMIHHS 1
chopMyBaTH IIIJIICHY MPABOBY KOHIICMIIIO OUIBII KOHIIEHTPOBAHOTO, BCEOCSIKHOTO
BU3HAYCHHS TMpaBa Ta NPABOBUX SBWIN. Taka KOHICMIS IMOBUHHA HE TPOCTO
IHTErpyBaTH OKpeMI aclieKTH OyTTs MpaBa, a i IPyYHTYyBaTUCS Ha IHTEpIIpeTaIlii mpasa
K 0aratoacreKkTHOI CTPYKTypH, 3a0€3MEYUTH CHUHTE3 THX CKJIAJIOBUX IIpaBa, SKi
XapaKTEPHU3YIOThCSA PI3HUMH, HEPIAKO aIbTEPHATUBHUMH YW HaBITh KOHKYPEHTHUMU
MPUPOHO-TIPABOBUMH, HOPMATHBICTCBKUMHU Ta COLIOJOTIYHUMHU KOHUEMIIAMH 1

TEOpIsIMU IIpaBa.
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12.7 OxopoHa nepcoHAJbHUX JAHUX SIK HEOOXiTHICTh CYYaCHOI0 YKPAiHChKOTO
CyCHiIbCTBA

CBiTOBa CHUIBHOTA 3arajioM, K 1 OUIBIIICTh CBITOBUX JEpXKaB CTPIMKO
pO3BUBAIOTHCA B cdepl IHPOpMalLIMHUX TEXHOJIOTIH. YKpaiHChbKE CYCHUIBCTBO, SK 1
Jep’)kaBa HE € BUHATKOM. Y HIBUJIKOMY IPOIIEC I[LOTO PO3BUTKY TOCTPO MOCTA€E

MUTaHHS HE TUIbKY BUKOPHUCTAHHS OCOOMCTHX JIAaHMX 1HJIMBIJA, aJie ¥ IXHIM 3aXHUCT.

OcTaHHIM YacoM JaH€ NHTAaHHA CTaJO0 CIPaBXHIM BHUKJIMKOM JJIS HAIIoi
nepkaBd, OCOOMMBO ISl  CYO’€KTIB, B €KOHOMIYHIA  JISJIBHOCTI  SKUX
BUKOPUCTOBYIOThCS TIEPCOHANIBHI aHl TpomaisH Ta xkuteniB €C. Piu y npuitHATTI Ha
TepeHax €C HOBOro HOPMAaTUBHOIO AKTYy — 3arajnpHoro Permamenty 3axucry JlaHux -
GDPR (General Data Protection Regulation) Bin 27 xBitHs 2016 poky, 110 0o3Ha4ae
HOBI MpaBUJIa MOBO/XKEHHS 3 IEPCOHAIIbHUMU JAHUMHU.

Ha cboropHimHiii JeHb MOXKHa TOBOPUTH MPO TE, IO Yepe3 HU3bKHUI pPIBEHb
MpaBoOBOi 0013HAHOCTI TPOMAJIHU YacTO BIJAOYBa€ThCcsl MpOOJIEMHU, MOB’s3aHl 13
3aXMCTOM BIIACHUX TIEPCOHATBHUX JaHUX. 3BHUYAlHA IIOJIMHA, SKa BHCTYIAeE
YYaCHUKOM 1H(MOpMAIIHHUX BIJHOCHH, MIAMUCYIOYU PI3HOTO POJY JTOKYMEHTH alo
MepErJIsAalour CaiiTh B Mepexi [HTepHeT, HEP1IKO BUMYIIIEHA CTaBUTH ceO€ y HEpIBHI
MpaBa, y MOPIBHSAHHI 3 IHIIOK CTOPOHOIO, a MOJEKYIU MOTPAIILE€ Yy CBOEPIAHY
3aJIeKHICTh SKOTOCh «TOBApUCTBAa». OpraHizaiii, cynepmapkera, OaHKa TOIIIO.
Heo6i3Hana oco0a HaBITh HE YsBISE, KUM 1 3a]U1s1 4OTO 1i IEpCOHAlbHI AaHl OyAyTh
BUKOPHUCTaHI, TPOJAI0YH 32 KOMIUKU KOHp1AeHIIHHY iHpopMartito, HezmiuenHi ¢aktu
ImaxpacTBa, OpraHizoBaHa 3JIOYMHHICTh HAA3BUYAMHO 3aroCTPHIIA MPOOIeMy
MPaBOBOTO 3aXUCTy NpaB (PI3UYHUX OCIO, Yepe3 BHUCOKY AKTHBHICTh KOPHCTYBaulB
COIIAIbHUX MEPEK Y popMyBaHHI 6a3 MepCOHANBHUX TaHUX. [ 0CTpoIo cTae mpodiema
CTBOpPEHHS CHCTEMU 3aKOHOJABCTBA, siKa O cTaja aJleKBaTHUM PE3yIbTaTOM Cy4aCHUM
€KOHOMIYHHUM Ta COLIaJbHO-IIPABOBUM PeallisiM, IO PETYJIIO€ 3aXUCT TMEPCOHATBHUX
JaHUX.

JlocnipkeHHIo Tpo0JieM 3aXHUCTY MePCOHATBHUX TaHUX MPUCBITUIN CBOT pOOOTH

BiTun3HsHI BueHi: O. B. Koxanosceka, B. I1. [Tanitok, P. O. Credanuyk, A. B. [Taziox,
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O. O. Kyminiu C. A. bensukin, B. I1. IBancekuii. A mounHarouu 3 Apyroi MoJOBUHU
XX cropiuysi BUHUKIIA HarajJbHa MoTpeda OXOPOHM MPUBATHOTO KUTTA B yMOBax
po30ya0oBH 1HGOPMAIIHHOTO CYCHIbCTBA 1 MPOBITHUMH HAyKOBISIMU Y 11 cdepi,
cTanu Taki 3apyOixkH1 BueHi sik: [Ipocep V., Paad Y., Crpemxonm C., @pigman VY.,
[Iloiiom JI., Yekc P. Ta inmmi.

VY HaykoBiii miTepaTypi, € 6araTo miATBEPIKEHBb TOTO, IO 3 IaBHIX-/1aBeH IPABOBI
CHUCTEMH PO3pOOJISIIA 3aCO0U ISl 3aXUCTy J0OpOro iMeHi 0CcoOHM Bij| MOIIUPEHHS
HEJOCTOBIPHUX, a IMI3HIIIE, TaKOX JOCTOBIPHUX, ajié IHTUMHHX BIJOMOCTEH, IO
BiOMBajgocs Ha Ao0pomy imeHi ocobu. Ilpore, B CUIBCHKOTOCIOIAPCHKOMY
CyCHUIbCTBI, KOJM 1H(OpMaIis TMepeaaBanacs Bid-Ha-BiY, MpaBOBa CHUCTEMa
3aJ10BOJIbHSIACS MIHIMAJIbHUM BTPYYaHHSIM y PEryJIIOBaHHS 1H(OpMaLIiHOTO 00Iry,
OCKIJIbKH CYCIUJIBCTBO MOTJIO JIETKO OTOTOKHUTU O€3BIJIMOBIANIbHE MOIIMPEHHS Ta
3MYCHUTH, «3paJHUKa» a00 «OpexyHa» BIANOBIIATH 3a CBOI CIOBAa HAKJIAJCHHSIM Ha
HBOT'O COIIATBHUX CaHKIIiH [258].

[IpaBo3naBens P.Ctedanuyk, BBakae, 110 Taka CYCIUJIbHA 3alllKaBJICHICTh
OCOOMCTHUM >KHUTTSM IHIINX, BAHUKAE Yepe3 MEBHI 00OCTaBUHU, a CaM€ PO3YMIHHS TOTO,
110 11e: «...J0BoJ1 cnernudiuna chepa. Amke chepa IpUBaATHOTO KUTTS BUSHAYAETHCS
MOHATTAM  ocoOucToi cBOOOAM (I3MUHOI OCOOM Ta HE MOXKE 3a3HaBaTU
0€311epEeMOHHOT0 BTPYUYaHHs 3 O0OKY 3aKOHOIABIIs, OCKIJILKH TICHO CITIBBIAHOCUTKCS 13
chepamMu JIFOACBKOI JKUTTENISUIBHOCTI, SIKI 3HAXOMAThCA 3a MEXaMH IPaABOBOTO
PETYIIIOBaHHS. CKJIQIHICTh MMO3UTHBHOTO 3aKOHOABYOTO BPETYJIOBAaHHS NPUBATHOTO
YKUTTS JIFOJUHU TOJIATaE, TIEPII 3a BCE, y BU3HAUCHHI Ta BCTAHOBJICHH] MEXK, K1 3 TOUKH
30py MOpaJbHUX 3acaji CYCIUILCTBA € JOMYCTUMUMU 1 HE OyAyTh PO3TISAATHCH SK
HEIMpaBOMIpHE BTpy4YaHHs 3aKkoHOAaBLd...» [259, C. 325].

[3 po3BuTKOM 1H(MOPMAITIHHUX TEXHOJIOTIM Ta 3aC001B 0OPOOKHU TaHWX BUHUKIIA
HEOOXITHICTh MPABOBOI0 O(POPMIIEHHS 3aXUCTy IpaB (Pi3WYHUX 0Ci0 Bij 37T0BKUBAHb
0J10 0OpOOKM Ta BUKOPUCTAHHS NMEPCOHAIBHUX JMaHWUX. TakuM YMHOM, 28 YepBHS
1996 poxy Oyno mpuitHato Koncturyniro YkpaiHu, mo TapaHTye 0cobaM 3aXHCT
nepcoHanbHuX AaHuX [260]. ¥ ct. 32 KoHCTUTYIIIT CTBEPIKYETHCS, IO HIXTO HE MOXKE

3a3HABaTU BTPY4YaHHS B MOro mpWBaTHE 1 CIMEHHE KUTTSA, KpIM BHUMAIKIB,
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nependaueHnx KoHcrutymieto Ykpainu. 3a00poHs€TbCcs 30upaHHs, 30epiraHHs,
BUKOPHUCTAHHS Ta MOMIMPEHHs KoHDiaeHI1HOI 1HpopmMaIllli mpo ocoly 6e3 i 3roawu,
KpIM BHITaJIKIB, BA3HAYCHUX 3aKOHOM. | Ha OCHOBI ITUX MOJIOKEHB Ta JIs iX peaizaiii,
Oyno npuiiHATo 3akoH Ykpainu «lIpo 3axuct nepconanbHux nanux». Came neit HITA
MOKJIAB MOYaTOK (hOpMyBaHHsS B YKpaiHi MPaBOBOi KaTeropii — «IepCoOHaIbHI TaH1».

OcHoBHa poib y (OpPMyBaHHI HAIIOHATHLHOI MOJIETI MEXaHi3My IPaBOBOTO
3aXMCTy TEPCOHAJIBHUX JaHMX JIOJUHU W TPOMAJSHUHA PO3KPUBAETHCI 4Yepe3
Koncturyito Ykpainu Ta depe3 HOpMaTUBHO-TIPABOBI akTu €Bpomneiicbkoro Coro3y.
VYV tekcri Koncrutynii VYkpaiHu BIACYTHE BHM3HAUEHHS IPO IMPaBO Ha 3aXUCTY
NEPCOHANBHUX JIaHUX, ajJie TaKa BIJICYTHICTh HE O3HAUae€, 10 ICHYE MepelKoaa s
BU3HAHHSA IIOTO MPaBa MPeIMETOM KOHCTUTYIIITHOTO 3aXHUCTY, OCKIIBKH TaKUI 3aXHUCT
nepen0aueHuil KOMIUIEKCOM IOJ0XKEHb KOHCTUTYLUIMHUX HOPM po3a. 2 OCHOBHOTO
3aKOHY.

ToMy, po3risgar0dM CHCTEMY HAI[lOHAJbHOTO 3aKOHOJABCTBA, SIKA CTOCYETHCS
00poOKM, 3aXUCTy, TapaHTyBaHHS Ta KOHQIIEHIIHHOCTI MPUBATHUX JaHUX IIPO
moauHy MoxkHa, BUokpemuTH Taki HITA: Konctutyuis Ykpainu, 3akoHun Ykpainu
«IIpo 3axuct mnepcoHanbHUX  gaHux», «lIpo  iH(popmalio»,  pilleHHS
Koncruryniinoro Cyny Ykpainu (nam — KCVY), konugikaniiiHi akT TOI0. 30Kpema,
BiAMOBIHO 710 npaBoBoi no3ullli KCY, «...3a00poHsA€ThCS HE Nule 30upaHHs, aje i
30epiraHHs, BUKOPUCTAaHHS Ta MOMKUPEHHs KOoHD11eHiiHO1 iHpopMmailrii mpo ocoly 6e3
il momepeaHbOi 3rojid, KpIM BUINAAKIB, BUBHAYEHUX 3aKOHOM, 1 JIMLIE B IHTEpecax
HaI[lOHAIBHOT OE3MEeKH, CKOHOMIYHOrO J100OpoOyTy, mpaB Ta cBoOOM MoauHu [264].
Huwmu x pimenasmu KCY Bu3HadeHo, 110 10 KOHOIICHINHHOIT 1HPpOopMaIlii, HaJexaTh
TaKl CBIIUEHHA IPO 0COO0Y SIK OCBITa, CIMEWHMI CTaH, PENiriiHi BNOJ0OAaHHS, CTaH
3I0pPOB’s, aTa 1 MiCIle HapOKEHHS, MATHOBUH CTaH, Ta 1HIII MEPCOHAJIbHI JIaHI.

Binomo, 1110 B paBoBY 1CTOPIiIO BIIEpIlie BU3HAYEHHS IEPCOHATIHUX JAHUX OYJI0
chopmynvoBaHo y Konsenuii Pagu €Bponu «IIpo 3axuct ocid y 3B’S3Ky 3
aBTOMATU30BaHOI0 00POOKOIO MEePCOHATBHUX AaHUX» Bia 28 ciunsg 1981 poky Ne 108,
JI€ 3a3HAYEHO, 10 «IEPCOHANBHI AaHl — 1e 1H(opMallis, 1110 CTOCYEThCS KOHKPETHOI

ocobu abo Takoi ocodu, sika Moxe OyTu ieHTHudiKoBaHa» [262].
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MixHapo/Ha CHIUIBHOTA CTBOpWJA IJIy CHUCTEMY 3aKOHOJABCTBA IS
KOH(]1AEHIIIMHOCTI, JOTPUMAHHA Ta 3aXUCTy MEPCOHAJIBHUX JaHUX. A B YKpaiHi, sKa
He € wieHoM €C 11 €BpOINeNChKi CTaHIapTH MarOTh PEKOMEHIAIIHUI XapakTep,
OJIHAK TOBUHHI BpaxOBYBaTHCS NPH 3aXHCTI Ta 0OpOOIl MEPCOHAIBHUX IaHUX.
Crorogni Konpenmuist PE€ Big 1981 p. 3anmumiaerbcs OCHOBHUM JOKYMEHTOM, IO
BH3HAYa€ MDKHAPOJIHI MPUHIIUIIK MPaB 1 CBOOO JIIOJAWHU 13 3aXHCTy MEPCOHAIBHUX
JaHUX.

Ha nanry mymky, i1 mepcoHaTbHUMU TAaHUMH CJTiJT PO3YMITH OY/Ib-5K1 BIIOMOCTI
Y CYKYITHICTh B1IOMOCTEH 1po Pi3uuHy 0coOy (CyO’€KT TaHUX ), siKa 11IeHTU(]IKOBaHA
a00 Moke OyTH KOHKPETHO 1/IeHTU(IKOBaHA 3 ypaxyBaHHSIM il IEPCOHATBHUX JaHUX.
Croau BIJHOCSTH IMEHA, MOILUTOBI aapecH, JaHl MPO MICIE3HAXO/KEHHs, (pakTopu
G13UYHOI, TEHETHUYHOi, PO3YMOBOi, EKOHOMIYHOi, KYJbTYpHOI 1JE€HTUYHOCTI,
KOH(Q1eHIIHY 1HpopMarliito, 1o 3adiKCOBaHA EJIEKTPOHHUMHU Ta OyIb-IKUMU
IHIIMMU HOCISIMU. BU3Hau€HHs IIMPOKE 1 JOCTAaTHBO YITKO JIa€ 3p03YMITH, IO HABITh
IP-agpecu kopucTyBadiB Tak0kK MOKYTh OyTH EPCOHATILHUMU JJAHUMHU.

Takox, BapTO 3a3HAYMTH, IO NMPU OpUUHATTI 3akoHy Ykpainu «IIpo 3axuct
MEPCOHAILHUX JaHUX» OYJ0 BUKOPHCTAHO €BPOMEUCHKUN MIAXIA 10 PO3YMIHHS
KaTeropii NepcoOHATbHUX JaHHX.

JlocipKeHHsl MUTaHb MPABOT0 PEryJIOBaHHS Ta 0OPOOKH MEPCOHATBHUX JTaHUX
po 0co0y MOCUTH PETENIbHO BPEryJbOBaHI MDKHAPOJHUMU aKTaMHU. AKTYaJIbHICTh
[[HOTO MHUTAHHS 3yMOBIIOETHCS THM, IO MpaBa 0COOU MIOJ0 MEPCOHANBHUX JaHUX €
CKJIa/I0BOIO YaCTUHOIO (P)yHJaMEHTAJIbHUX MPaB JIFOAUHU.

VYcs €Bpornelicbka cucTemMa 3aKOHOJABCTBA PO OXOPOHY MEPCOHATIBHUX JAHUX
0a3yeThCs HA MPABOBIN MpaKTHUIll KpaiH €Bporeiicbkoro Cor3y, CyJ0BUX BUCHOBKaX
€BpONENHCHKIX CIIBTOBAPUCTB, MIXKHAPOTHO-TIPABOBUX AKTIB IIOJI0 3aXHUCTY TPaB 1
CBOOO/T JTIOIMHU.

BpaxoByroun cTaHaapTH €BpONEHCHKOIr0 T0CBIY B cPepi 3aXUCTy NePCOHATBHUX
JaHUX, y PO3POOI HAIIOHATHFHOTO 3aKOHOJABCTBA IMOJO0 OXOPOHU MEPCOHATBHUX
JAHUX, BapTO 3BEPHYTH yBary Ha: KOMIUIEKCHY OI[IHKY METOJIB 1 3ac00iB 0OpOOKH

MEePCOHAIbHUX JTaHUX Ta MPUBECTU iX y BIAMOBIAHICTH 10 BUMor GDPR; BaxmmBo
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PO3pOOUTH BHYTPIIIHIO MOJITHKY 3aXUCTY JJAHUX; 3alPOBAIUTH 3aXO0H 110 OpraHizarlii
CUCTeMH KOH(QIICHIINHOCTI (HAJIaroAUTH TMpOoIeC JAOKYMEHTYBaHHS Ta OOpOOKH
BioMocTel) Tomo. OjHaK, MOXXHA BWIUINTA TO3UTUBHUNA MOMEHT Yy TOMY, IO
IPOCTIIIE AOTPUMYBATUCS €IUHMX BU3HAYCHUX MPABUJ 3aXHCTY 1 0OpOOKM JaHUX
micas yxBaneHHs: GDPR, anix BpaxoByBaTH HalliOHaJIbHI BUMOTU KOKHOI OKPEMOi
kpainu €C.

[TimcymMoByrOYM BHIIE CKa3aHE, MOXKHA TIMTH BUCHOBKY, 110 aHaJI13 YKPaiHChKOTO
3aKOHOJIAaBCTBA MPO 3aXHWCT IMEPCOHAIBHUX JaHWX Ta 3aKOHOJABCTBA CYYaCHUX
PO3BUHYTUX €BPOINCUCHKUX  JEp)KaB Ja€ 3MOTY 3a3HAYUTH, IO JUIS ITOBHOTO
MIPUBEJICHHS HaIlIOHAJILHOTO 3aKOHOJIABCTBA Y BIAMOBIAHICTH 31 cTaHmapTtamu €C
MOTP1OH1 JOAATKOBI OpraHizalliiHO-IIpaBoOB1 3aX0AH 11010 BJOCKOHAJICHHSI KOHTPOJIIO
3a BUKOHAHHSM 3aKOHIB 1 IMiI3aKOHHUX aKTIB Y IT1H raigy3l Ta JOIMOBHEHHS iX 3MICTY 3a
MojensiMu MixkHapoaHoi Ta €Bporneiicbkoi KOHBEHIIIN Mpo 3aXUCT MEPCOHATBHUX

JaHUX, YXBaJIEHUX y HOBITHIN yac {upextus €C.
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12.8 BUHMKHEHHSsI Ta PO3BUTOK Teopii moainy aep:xxaBHoI Bjaaau B YKpaiHi

3100y TTs YKpaiHOIO JepKaBHOI HE3AIEKHOCTI 00YMOBHIIO HEOOX1THICTD TOLTYKY
ONTUMAIbHOI MOJENI BJAAd, B OCHOBY SIKOi OyJ0 TIOKJIAACHO KOPIHHI 3MIiHH
MOJIITUYHOTO T2 EKOHOMIYHOTO )KUTTS, TOOY0Ba IEMOKPATUYHOI Ta IPABOBOI Iep>KaBH,
OCHOBOIO SIKOi € TIOJILT JAeprKaBHOI Biaau. JlocaimkeHHs Teopli MoAUTy BIaJu MPORIILIO

HE OJ[HY ICTOPUYHY €MOXY 1 TPUBAE J0 TEHEPIUTHHOTO Yacy.

Po3mexxyBaHHS €IMHOI JepKaBHOI BJIaJAM Ha TPU BIIHOCHO CaMOCTIHHI 1
HE3aJIe’KHI CKJIaJIOBl 3amo0ira€ MO>KJIMBOMY 3JIOBKMBAHHIO BJIQJI0I0 1 BUHUKHEHHIO
TOTATITAPHOTO YIPABIIHHSA JEp)KaBOIO, HE TMOB'I3aHOro mpaBoM. KoxkHa 3 muX
CKJIQJIOBUX BJIaJIM 3aiiMa€ CBOE MICIIE B 3arajibHii CUCTEMI Jiep>KaBHOI BJaJu Ta BUKOHYE
BJIACTHBI TUIbKH il 3aBIaHHA U QYHKIII.

Teopiss moauty nepkaBHOiI Biaau B YKpaiHi po3BUBajacs Ha T CBITOBOTO
MIPOCTOPY, MPOTE MaJjla CBOi OCOOJMBOCTI y 3apOJIPKEHHI, CTAHOBJICHHI Ta 3araJilbHOMY
PO3BUTKY.

[lepioauzaliis 3apo/KEHHs Teopii MOAUTY JepKaBHOI Blagd B YKpaiHi

CKJIQJIAETHCS 3 O MEPIOJIiB:

1. icHyBaHHS KHsDKO1 iepskaBu — KuiBebkoi Pyci (X cr. — X1V crt.);

2. Ko3albKko-reTbMaHcbka 100a (cepenuna XVII cr. — XVIII cr1.);

3. 3pyiHyBanHa ['erbmaniuau (XIX cT. - mod. XX cTomTTS);

4, paasiHCbKui niepioa (moyaTok 20-x pokiB XX cT. 10 KiHIlA 80-X pOKiB);

S. po30yz0Ba He3zanexxHoi AepxaBu (movyarok 90-x pokiB XX cr. 1 10
CBOT'OJICHHS).

[lepmmii nepioa 3apoJKEHHsI TE€Opli MOJULY JIEp>KaBHOI BIaau B YKpaiHl csrae
yaciB KuiBcekoi Pyci, ko Ha Biue yKJIaJaaucsi JOTOBOPU MIXK KHS3EM 1 HApOAOM,
KHSI3€M 1 JIPY)KUHOIO, 10 BifoOpakeHo, B pi3HHUX penakmisix «Pycwekoi [lpasmm».
TorovacHe Biue MpaBOMIPHO PO3IIIAAATH SIK «OPTaH MPsSIMOTO HapoIompaBcTBay [266,
c.6], sIkuii BUpIITYBaB CIpPaBH BCHOTO KHA3IBCTBA B IIJIOMY, PO3TJISIIaB MUTAHHS TPO

oOpaHHs KHS31B Ta YKJIaJeHHS 3 HUMHU 10oroBopiB. CtBopeHHs «Pychkoi [IpaBan», sk
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NEPIIOro MUCAHOTO JOKYMEHTA, 1€ EPIIMK KPOK Ha IUISIXY CTBOPEHHS IE€MOKPATU3MY
Ta MapjJaMeHTapu3My YKpaiHChKOi JepyKaBu.

[epiox Ko3aIbKO-TETBMAaHChKa 100U XapaKTEPU3y€ETHCS PO3BUTKOM TEOPii MOALTY
Jep>KaBHOT BJaaM, L0 3HAWIUIA CBOE BIJOOPaKEHHS B KOHCTUTYLIMHOMY I1aKTi
npuiinatum [1. Opnukom Ta Horo cniBpoOiTHHKamMu A. BoitHapoBcbkum, I'. I'epriixom
5 xBitHS 1710 p.

KoHncturymiiHuii makT cKiajgaeTecs 3 mnpeamOynu Ta 16 maparpadis, ae
copMyIbOBaHI TOJOBHI MPHUHLMIN JAEpKaBU. AHaNI3 IMIOCTOr0 maparpady, nae
3aKJIa/ICH] TPUHIIMIM YIIPABIIHHS Ta JIISJILHOCTI OpraHiB JIep>KaBHOI BJa/H, CBIIUUTH
PO YITKUI PO3MOJUT Tpalli, NMpU OpraHizamii yrpaBiIiHHS BilicbkoM. OCHOBOIO
KOHCTUTYIIII € 1/1es pO3MOAULYy BIaJM Ha 3aKOHOJIaBUy, BUKOHABUy Ta CYJOBY.
3akoHOJaBYa Biaja HaleXuUTh Pani, ujgeHaMu SKOI € TOJKOBHUKH, 31 CBOEIO
CTapUIMHOIO, COTHUKH, «T€HEPaJIbHI paJHUKH B1J BCIX MOJIKIB» Ta «11ociu Big HuzoBoro
Biiicbka 3amopi3bKoro Uisi CIyXaHHsS 1 OOrOBOPEHHs CHpaB, 00 B3SITH aKTUBHY
y4acTb» [266, ¢.9].

Opnuk BU3HA4ae MOPSAAOK 30upaHHs Paau — Tpudi Ha pik: B ciuHi (Ha Pi3aBo
Xpucrose), kBiTHI (Ha Benukaens) 1 xoBTHI (Ha [lokpoBy), a Takox 3a pIIICHHSIM
reTbMaHa. Bci BaymBi feprkaBHI CTIpaBy reThMaH Ma€e MOTIEPEAHbO Y3TOKYBaTH, «Ha
BJIACHUI pPO3CYJ HIYOrO HE TMOBMHHE HI TIOYMHATHCS, HI BHUpINIYBaTHUCS, Hi
3aiiicHIoBaTHCS» [266, ¢.10]. JlisiIbHICTh TeThMaHa ITi1aBaiach KOHTPOJIFO, KPUTHIII Ta
Oyna 1iakoM obMmexxkeHow B cdepi (diHaHCiB. ['eTbMaH ycyBaBCsl BiJ KEpPIBHHUIITBA
BIlICbKOBOIO Ka3HOI0. byna oOMexeHa 1 cyioBa Biiajia reThMaHa, OCKUIBKM TeThbMaH «HE
MOBUHEH KapaTu caM...[3 BIacHO1 HIIIaTHUBH 1 TOMCTH, aJie TaKe MPaBOMOPYIIEHHS — 1
YMHUCHE, ¥ BumaakoBe — mae miansratu (posrisay) ['enepanbnoro Cyny, skuil i
MOBUHEH BUHECTH PIIICHHS HE MOONaX/MBE M HE JIMLEMIpHE, a Take, SKOMY MYCHUTb
M1JKOPUTHUCS, SIK IEPEMOKEHUI 3aKOHOMY [266, ¢.31].

BuznauanpHoto pucoro OpiMKOBOTO TaKTy, € IYHKTH, KOTpl OOMEXyBajiu
reTbMaHChKy BJaJly Ha KOPHUCTb CTApIIMHCHKOI pajd — CBOEPIIHOTO KO3aIbKOTO
napJaMeHTy, 0 SKOTO MajH YBIHTH He JIMIIe TeHepalibHa CTapIIMHA Ta TIOJIKOBHUKH, a

1 TIpeICTAaBHUKHU TIOJIKIB — BiJ] KOSKHOTO 10 OJTHIHM 3aCiTy)eHiil 0coOi.
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Benuky nenty B po3BUTOK YKpaiHCHKOI JAEPKABHOCTI BHIC Mepioj 3pyHHYBaHHS
['erbmaniuuu, npotsirom sikoro Kupuino-MedoniiBcbke TOBapUCTBO, PO3POOHIIO
«MOJIENTb CYCHUIBCTBA» [266, ¢.39], mo O0a3yeTbcsi Ha 3acamax CBOOOIM Ta
nemokparuzmy. Onun 13 uneHiB Kupuno-MedoniiBcbkoro ToBapuctsa I'. AHApY3bKHiA
po3pobuB «Hauepku Konctutyii PecyOunikuy» [267], 3aKk/1aBII0i IPUHLIUAIN PO3MOILITY
BJIQ/IM, SIK HEBIJl'€MHI KOMITOHEHTH CTAaHOBJICHHS YKPATHCHKOT IEP>KaBHOCTI.

CnagkoeMiieM TMOJITHKO TPABOBUX KOHIICMINN KUPWIO-MedOIIiBIIB CTaB
M. I'pyumieBcbKuii, SIKHH aKTHUBHO BKIIIOYMBCS B OOTrOBOPEHHS KOHCTHUTYIIIMHOTO
nutanHs. [lonituko-npaBoBi gymku M. ['pyiieBcbkoro Oyiu cripsMOBaH1 Ha CTBOPEHHS
MPE3UACHTCHKOI PECITyOIIiKH, J€ 3aKOHOJIaBuy BiIay 00iiiMae pajia mpeCTaBHUKIB Ta
ceHat. BukonaBuy Bnaay oOiiiMae nmpe3uaeHT BeeykpaiHChKOI CIUIKHY, 110 0OUPAEThCS
BCIM HapooM 4epe3 1uredicuut [268, ¢.368-380] Ha 6 pokis.

CynoBa Biaja NpejicTaBieHa B pecrmyOuill CcyaamMu Ta CyAasMu. Tum camum,
M. T'pylieBCbKUN TMIIKPECTIOBAB HEOOXIAHICTh ICHYBaHHS B MPE3UJICHTCHKIN
pecnyOuiil NPUHIMITY MOAUTY BIAAW 3 MOJAIBIIUM PO3MOALIOM MEX MOBHOBAKEHb
KOXHOI 3 ii pI3HOBHIIB, Ta BCTAHOBJEHHSIM HEOOXIJHOI CHCTEMU CTPUMYBaHb Ta
MPOTHUBAT.

[Teprri peanbHi KPOKU y CIPaBl KOHCTUTYIOBAHHS CYCIUIBHO-TIOJITUYHOTO KUTTS
B Ykpaini 6ymu 3po6neni Lientpansroro Panoro. Ii wotupu yriBepcanu cranu, no cyTi,
KOHCTUTYLIHHUMU akTamu. CyTTeBe 3HAUeHHsS Ha TOW dYac Mama 1 Jlekmaparris
I'enepanbHoro Cexkperapiaty llenTpansHoi Paau, T00TO Jlekmapaiiss mnepioro
yKpaiHChKOTO ypsimy. ['onoBHe 11 3aBAaHHS TOJSATANO y TpaHcopMallii MOpabHOT
Bnaau, Ky mana llentpanbna Pana, y myOaidHO-TIpaBOBY 3 UITKUM PO3MEKYBaHHSIM
MOBHOBAKE€Hb KOXKHOT'O CEKpeTapcTBa (MIHICTEPCTBA) IIOAO YIPABIIHHS B1AMOBITHUMHU
rajgy3siMd HapoJIHOTO rocroaapctsa. [lo meBHoro vacy, sik 3a3Haudanocs B [lexmnapariii,
rojoBHUM 3aBAaHHsIM LlentpanbHoi Pagu Oyno 00'eHaHHs YKpaiHCHKOI IEMOKpATIi Ha
3acafiax JIMIIE HAllOHAILHO-IIOMITUYHUX JoMmaranb. OJHAK €KOHOMIYHE W COIlaJILHE
CTaHOBHILE MOTPeOyBalO BIJIMOBIIHUX YIPABIIHCHKUX i, ski W Oynu 3poOieHi

I'enepanbaum CekperapiatoM LlenTpansHoi Pagu.
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Orxe, llentpansbHa Pana mneperBoproBanacss Ha 3aKOHOJABYMM OpraH, a
['enepanbuuii CekperapiaT — Ha OpraH BUKOHaBYOI BJIa/IH.

Tpetim YHiBepcaiom Oyna mporosomieHa Ykpainceka Haponna Pecmy6uika, e
IIPU3BEJIO JI0 MPUCKOPEHHS MPOIIeCy CTBOPEHHS BJIaCHOT KOHCTUTYIIT. M. ['py1ieBcbkuit
chopMyBaB TOJIOBHI YAaCTUHM MPOEKTYy KOHCTHUTYIII, 3HAYHA KUIbKICTh SKHX
CHpsSIMOBYBajiach Ha HEOOX1IHICTh MOJALTY Mpali B JepKaBHOMY MEXaHi3Mi 32 TPhOMa
OCHOBHMMHU (YHKIISIMU: 3aKOHOJIaBYOI0, BHMKOHABUOI Ta CYJOBOW. YeTBepTHii
VYHiBepcan BHU3HAB JepKaBHY He3alexHICTb YKpaiHchkoi Hapomnoi PecrmyOmikwy,
IIPOTOJIOCHBILH JPKEPEIIOM JIEPKaBHOI BJIaAX HAPOI.

[TapanensHo 3 mum LlenTpanbha Pama mpairoBana Hajg npoekToM KoHCTUTyil
YHP. Koncrutyiiist yBiOpana B cebe HJOCSITHEHHS HaIlIOHAIBHOI Ta CBITOBOI MOJIITUKO-
npaBoBOi  AyMKdH. ABTropu JaHoi  KOHCTHTYIiI OpONOHyBaJld  CTBOPEHHS
napJaMEeHTCHKOI peCITyOJIiKH, JIe BCS BJlajia HAICKHUTH HapoaoBi [269, ¢.150-161].

Koncrutyuis YHP He Oyna nocniioBHOIO Ta AOCKOHa00. HenomikoMm € Te, 1o
Koncrurynis YHP He nepenbavana cucteMu CTpUMyBaHb Ta IpOTHBAr, sika O
rapaHTyBajia €peKTUBHY peaii3aliio Teopli NOILTY BIaIH.

HoBuif momroBX AOCHIIPKEHHS Ta BJOCKOHAJIEHHS MPOOJEMH pPO3MEKYyBaHHS
3aBJIaHb Ta PYHKIIII PI3HUX JAep>KaBHUX OpraHiB OyJio MPOJOBKEHO 32 YaCiB PaJTHCHKO1
BIaJM. 3 II€I0 METO OyJIO PO3MoYaTo KOHCTUTYLIMHUN TPOLEC, SIKUM 3aKIHYMBCS
MPUAHATTSIM YOTUPHOX KOHCTUTYIIIH. CHUIBHOIO PUCOIO YCIX PASHCHKUX KOHCTUTYIIIN
€ X cnenudika, a came: Mupoke GopMyIHOBaHHS 3aBJaHHs JUKTATYpH MpoJIeTapiaTy Ha
MEPCIEeKTUBY, OCOOJMBOCTI ii PO3BUTKY, 30KpeMa 3a3Hauajocs, IO JUKTaTypa
mpoJeTapiaTy He Oyae ICHyBaTW 3aBXIM, MICIS MPHUAYIICHHS EKCIUTyaTaTOPChKUX
KJIaciB moTpeda B ii ICHYBaHHI BiAmaje.

Binkunaroun OyprkyasHud mapiiaMeHTapu3M, 3aCHOBHUKH PansHCHKOI aepkaBu
BIIKMJIAJIM TUM CaMHM TEOPII0 1 MPaKTUKy pO3MOALTY BJaja, SKa, Ha iX IYyMKY,
BUKOHYBaJIa  COIllaJlbHE 3aMOBJICHHS IMaHyr4oi Oypikyasii, 3abe3nedyBalia
eKCIUTyaTaliio NIMPOKUX Mac TPYASIIUX.

[Toennanus B pykax Pajn 3akoHOAaBYMX 1 BUKOHABUMX MOBHOBAXEHb, HA TYMKY

PAISTHCHKUX 17I€0JIOTIB, KITFOY /IO BUPIMIEHHS BCIX MATaHb JEPKaBHOTO Oy 1IBHUIITBA.
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[TpuitHATTS BCIX PaASHCHKUX KOHCTUTYLIA TEBHOI MIPOK CHPUSIO MNPOSBY
3araJibHO1 TEHJICHIIIT 10 IEMOKpaTHU3allii CyCIiJIbHOTO KUTTS, 110 3yMOBUJIO 3pOCTaHHS
MOJIITUYHOI aKTUBHOCTI HapoAy YKpaiHM y MparHeHHI 0 HE3aJeKHOCTi, MOOYIOBH
CIpaB/ii JEMOKPATUYHOI, MPABOBO1, COIIAILHOT 1€ KaBH.

[Tepion po30ym0oBU HE3AICKHOI JEp>KaBU PO3MOYABCS 3 MPUUAHATTS Jlekmaparii
mpo aepxkaBHui cyBepeHiTeT (1990 p.), AKTa MPOTOJIOMICHHS HE3aJISKHOCTI YKpaiHH
(1991p.), mo cramu (GyHIAMEHTAIBHOI MPABOBOIO 0a3010 IMPOBEACHHS HAYKOBOI
pO3poOKH BYEHBb MPO HEOOXIIHICTH ICHYBaHHsS Teopli MOMALTY AEp)KaBHOI BIagdl B
VYkpaini. [lana Teopis 3Hailmwia cBoe BioopaxkeHHs B crarti 6 Koncrurymii Ykpainuy,
3aKpIMUBIIY MO IEP>KaBHOI BJIaId HA 3aKOHO/IaBYy, BUKOHABYY Ta CYJIOBY.

OpnHak, caM TEpMIH «IOJAUT BIaJAW» € YMOBHHUM, OCKUIBKHA €JHICTbH JEpPHKaBHOL
BJIQJIM BUPAKAETHCS B €IMHUX IUIAX Ta 3aBJAaHHSAX CHPSIMOBAHUX HA BUKOHAHHS
PI3HUMH METOJAaMU Ta B PI3HUX (opMax €IuHOI (PYHKIII AEp>KaBHOTO YIPABIIIHHA.
Bipno Bigmiuae M. LIBIK, «TouHllme Tpebda rOBOPUTH MPO PO3MOILT HE BIAAHU, a il
GyHKIIA Ta TMOBHOBAaXEHb MK JIEPKaBHUMM OpraHaMH, PO3MEKYBAHHS TOJIOBHUX
HaIpsIMIB JISUTBHOCTI, 1110 3/IIHCHIOIOTHCS €IMHOIO JIEp:KaBHOIO cuctemoro» [270, c.61].

CydJacHa MOMITHKO-TIPABOBOI TEOPisl MOJUTY JEp>KaBHOI BIaJU TPYHTYETHCS Ha
KOHCTUTYLIHHOMY PO3MOALUI JEPKABHOIO arnapary Ha 3aKOHOJaBYy, BUKOHABUY Ta
CYJIOBY BJIaJly, IIpH IIbOMY KOXHa 3 BJaJ (YHKIIOHY€E TUIbKH Y BU3HAUEHIH il cepi, €
CaMOCTIWHOIO Ta He3aJIeKHOIO Bif 1HIIOI. KoXKHa 3 Bi1aj € B3a€MHO MiKOHTPOJIBHOIO 1
M1JI3BITHOIO 110 BIIHOIIEHHIO /10 1HIIUX. B3aemois nependayae HassBHICTh «1HCTUTYTY
MOCTIMHUX TPEACTAaBHUKIB» OIHUX OpraHiB BJIaJAW B I1HIINX, «CHCTEMATHYHOI
NPUCYTHOCTI IPE3UICHTA, YWICHIB ypsIy Ha MapJaMeHTChKHX 3aciganusax» [271, c.162].

Teopito moniny BiIaad, SK MNPOAYKT OaraTOBIKOBOIO JIOCIHIJKEHHS BUCHUX,
HEOOX1THO PO3MIISIIaTH Yepe3 PO3MOIUT Tpalll Y CYCHIIbCTBI, IO CYMPOBOIKYETHCS
palioHaIbHUM PO3MOJIIOM 3aBJaHh MK OpraHaMu Jep:kaBHOI Biagu. OCHOBHOIO
METOI0 MOAUTY JEp>KaBHOI BJIAAW — MParHeHHs 3amo0IirTH MOKJIMBOCTI y3ypITyBaHHS

BJIaay Ta MMOoAAJIbIIC 3JI0BXXHMBAHHS HCIO.
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