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SECTION 1. ADMINISTRATIVE LAW, ADMINISTRATIVE PROCESS
DOI 10.46299/1SG.2021.MONO.LEGAL .11-7-17

1.1 HanpaBJjieHusl ¥ yCJIOBHSA JETMTUMHU3ANNM MHTEPHET-PECYPCOB B YKpauHe
KaK CpPeCTB MacCOBOM HH(pOPMALUU

B rnaBe mpemsioxkeHO M OOOCHOBAHO 3aKOHOJATENbHO BBECTH «MSTKYIO»
peructpaunto Marepuer-CMU B Ykpaune, Korga Ux rocyJapCTBEHHas perucTpanus
OCYULIECTBJISIETCSL HAa TOOPOBOJILHOM OCHOBE, OJJHAKO OTCYTCTBUE TaKON pEerucTpaluu
JUIIAeT TaKWX HE3aperucCTPUPOBAHHBIX paclpocTpaHuTenell uHbopMaluu JIbIoT U
npedepeHuii, MPUCYIINX 3aPETUCTPUPOBAHHBIM CPEACTBAM MACCOBOW MH(OpPMAIIIH
(CMN). IIpennaraercs 3akoHbl «O0 MHPOPMAIMOHHBIX areHTcTBax» (cT. 35), «O
MEeYaTHBIX CPEACTBAaX MaccoBou mHpopmarmu (mpecce) B Ykpaune» (ct. 42), «O
TEJEBUJECHUU U PAAUOBEIIAHUW» (CT. 67) IONOJHUTH OrOBOPKAMM, YTO MPE3yMIILUS
JOCTOBEPHOCTH  MHGOpMAIMM  PACHpPOCTPAHSIETCS  MCKIIOUMUTENIbHO Ha Ty
uHpOpMalMIo, KOTOpash TOJy4deHa W3 3aperucTpupoBaHHbIX uHTepHeT-CMU.
Cuuraem, 4TtO 3TO 1DOI 10.46299/1SG.2021.MONO.LEGAL.I1-7-1701bHOM PETUCTPALUU.
IIpennoxeno perucrpanuto Murepuer-CMMU yperynupoats 1o Mojenu 3akoHa «O0
UHQOPMALIMOHHBIX ~ areHTCTBax»  (C  y4eToM  OCOOEHHOCTEH,  MPHUCYIIUX
pacnpocTpaHeHuto uHopmanuu B cetu UHTEepHET).

Takum oOpa3om, LeTbI0 JAHHOTO MarTepuala SBISETCS pa3pad0TKa METOI0B
«MATKOTO» MpaBoBOro peryaupoBanusa Murepuet-CMU B Ykpanue.

[Ipu pemieHMM NOCTaBIECHHOW 33a/1a4d aBTOPbI UCXOJAT U3 TOrO, YTO OCBOCHUE
HOBBIX HMH()OPMAITMOHHO-KOMMYHHUKAITMOHHBIX TEXHOJOTHUH SIBIISETCA OCHOBOM
COLIMAJIBHO-PKOHOMHYECKOTO M HAYyYHO-TEXHUYECKOT0 Mporpecca — MH(popMaTu3auu
obmectBa [1]. B wactHOCTH, B 3akone Ykpaunsl (mainee — 3Y) «OO OCHOBHBIX
MPUHILINUIAX Pa3BUTH HHPOPMAIIMOHHOTO o01iecTBa B Ykpaune Ha 2007-2015 roas»
OPU3HAHO, YTO OJHHUM W3 TJIABHBIX NPUOPUTETOB YKpPAUHBI SIBIISIETCS CTPEMIICHUE
IIOCTPOUTh OPUEHTUPOBAHHOE HA HWHTEPECHl JIIOACH, OTKPBITOE i1 BCEX H
HaIpaBJIeHHOE Ha pa3BUTHE MHPOPMALIMOHHOE 00I1IECTBO, B KOTOPOM KaK/IbIii MOT OBl

CO31aBaThb N HaKallJIMBATb I/IH(I)OpMaIII/II-O " 3HaHUA, UMCTh K HUM CBO6OI[HBII>1 JOCTYVII,
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[I0JIb30BaThCsl U OOMEHUBATHCS UMH, YTOOBI 1aTh BO3MOKHOCTh KaX0MY U€JIOBEKY B
IOJHOW Mepe peanu30BaThb CBOW IOTEHLIMAJ, CIOCOOCTBYSl OOIIECTBEHHOMY H
JUYHOMY Pa3BUTHIO M MOBBIIIAsl KAYE€CTBO KMU3HU (M0 cocTostHuio Ha 01.11.2020 stot
aKT CUMTaeTcs JACUCTBYIOUIM U He nepecmaTtpuBaics [2]). Bmecre ¢ tem, pas3Burue
MH(POPMALIMOHHOTO OOIIECTBA HE TOJBKO OTKpPHIBAET OONbIIME BO3MOXKHOCTH, HO
OJTHOBPEMEHHO TIOPOXKIAET Cephe3HbIe MPOOJIEMbl OTHOCUTEIBHO HOPMHPOBAHUS
JESATENIbHOCTH 10 pacnpocTpaHeHuto nHpopmauuu B cetu MHtepHet [3]. IlonsaTHO,
YTO B JIEMOKPAaTHUYECKOM IPaBOBOM TOCYJapCTBE, I'Ni€ NMPU3HAH MPUOPHUTET IpaB U
cBOOO/ uYeloBeKa M TIpaXKAAHWHA, JIOObIE OrpPAaHUYEHUs] HATAJIKHWBAIOTCS Ha
Bo3paxkeHus. Hanpumep, OonbmimHcTBO MHTEpHET-CMU M uX npodeccrnoHanbHbIX
OOBEAMHEHUH BBICTYNAIOT KAaTErOPUYECKH MPOTUB 00sA3aTEIBHOW pPErucTpaluu
uHTepHeT-CMU n3-3a onaceHuii OTHOCUTENBHO OTEHIIMAIBHBIX YIPO3 CBOOO/IE CI0BA
[4]. OmHako He caeayeT 3a0bIBaTh, YTO MPaBa U CBOOOIBI OJTHUX 3aKAHUMBAIOTCS TaM,
r7ie OHM HA4YMHAIOT BPEIuTh IpaBaM U cBoOoaam npyrux. E. [omy® cooOmaer, uto
MHOTHE 3KCIEpPThl OTMEYAET OMACHOCTh HCIIOJIB30BAHMS COLIMAIBHBIX CETEH Kak
UCTOYHUKAa HWH(OpPMALMK, TOCKOJbKY HMEHHO TaK Ha3blBa€MbIE HOBBIE MeEaHa
ABJIIETCS OJHUM M3 CaMbIX PacCHpOCTPAHEHHBIX CIIOCOOOB PaCIPOCTPAHEHUS JIOKHOM
uHpopMaiuu u eiikoB. OTMeUaeTCs, UTO B OCIEIHEE BPEMsI BCE YaIle KIIACCHUECKHE
CMMU nonb3y1oTcs COLCETSIMU Kak epBorucToYHUKaMH [S]. To ecth, paHO WM IO3HO
npo0sieMy YyperyJaMpoBaHHUs paclpocTpaHeHuss HHpopMauuu B cetu VHTepHeT
MPUIIETCS pelaTh.

Cornacho cratbe 34 KoHcTUTYLMH YKpanHbl, KaX/a10My FapaHTUPYETCs IPABO
Ha CBOOOY MBICJIM U CJI0BA, Ha CBOOOIHOE BBIPAKEHUE CBOMX B3IJIAJIOB U YOS KIEHUI.
Kaxnapiii wumeer mpaBo cBOOOJHO coOMpaTh, XpaHWUTh, MCIOJIb30BaTh H
pacnpocTpaHATh HHYOPMALIHIO YCTHO, TUCBbMEHHO JIMOO MHBIM CIIOCOOOM — I10 CBOEMY
BbI0OPY. OCyYIIIECTBICHHUE 3TUX MPAB MOXKET OBITh OTPAHHUEHO 3aKOHOM B MHTEpecax
HAI[MOHAJILHOU 0€30MaCHOCTH, TEPPUTOPHAIBHOMN LIETOCTHOCTH MM OOIECTBEHHOTO
HOpsAKa C LEIbI0 MPEAOTBpAIEHUsT OECIOPSAAKOB WM MPECTYIUICHUH, A OXpaHbl
3M0pOBbSl HACENEHHUs, JJIA 3allUThl pemyTalud WIM TpaB JpYrux JIHIl,

penoTBpalleHs pa3rianieHus: tHGOpMaIiK, MOTYyYEHHON KOH(PUACHIIUATBHO, UIH
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oOecrieueHus: aBTOpUTETa U OECHPUCTPACTHOCTH MpaBOCyAusi. ITU POPMYIUPOBKU
OTpa)xarT Jyalu3M TpaB M o0s3aHHOCTEM B cdepe cBOOOABI CaMOBBIPAXKEHMS,
COrJJaCHO KOTOpOMY (Ayalu3My) YyKa3aHHbIE IpaBa TapaHTUPYIOTCS, HO MO2ym
noonexcams onpeoenennvim ozpanuuenuam. Cormacho 4.1 cr.2 3Y «O6
nH(}OpMAIUN), OCHOBHBIMH MTPUHITUTIAMU MH(GOPMAITMOHHBIX OTHOIIICHUN B Y KpauHe,
B YACTHOCTH, OTPEACIICHbI: JOCTOBEPHOCTh U MOJTHOTA HHPOPMAIIUH;, IPABOMEPHOCTH
MOJIy4EeHHsI, UCIIOJIb30BaHUS, PACIPOCTPAHCHUSI, XPAHEHUS U 3alIUThl HUHPOPMALIUK;
3aIUIIIEHHOCTh JTUYHOCTH OT BMEIIATEIbCTBA B €r0 JIMYHYIO U CEMEUHYIO >KU3Hb.
OOmiee mnpaBuwiao 1o oOpamieHu0 ¢ uHGOpMaIMend u3JIokeHbl B 4.2 cT. 302
I'paxxmanckoro komekca YkpauHbl: «Qu3zuueckoe Jauyo, pacnpocmpansioujee
ungopmayuro, 06s3aH0 yoeoumucs 6 ee 0ocmogeprocmu. Puzuieckoe 1Yo, KOMopoe
pacnpocmpaunsiem  uHopmayulo, NOJNYYEHHYI0 U3  OQUYUATLHBIX UCMOYHUKOS
(ungopmayus  opeanod  20Cy0apCmMeeHHOU  GlACMU,  OP2AHO8  MeCmHO20
CaMOynpaenenus, Oomuemovl, CMEHOSPAMMbL U M.N.), He 0053aHO Nposepimv ee
00CMOBEPHOCMb U He Hecem OmEemCmMEeHHOCMU 6 Clyyde ee ONpPOBepI’CEeHUs.
Duzuueckoe UYO, KOMOpOe pACNpOCMpaHsem UHGOPMAYUIo, NOJIYUEHHVIO U3
0QUYUATLHBIX UCMOYHUKOS, 0053AHO 0elamb CCbLIKY HA makou ucmouyHuk». UTtaxk,
uHopMaIus, UCXoasIas 4epe3 opuIMaIbHble UCTOYHUKH OT OPTraHOB BIIACTH, B
4aCTHOCTH, O(QUIIMATBLHBIC CTPAHUIIBI TAKUX OPTaHOB B ceTw MHTEpHET, cumTaeTcs
JIOCTOBEpHOHM, M (U3MYECKOE JMII0 HE JOHKHO OTBEYaTh 3a IOCIHENCTBUS
pacnpocTpaHeHusi TakoW wuH(popmanuu. Bo Bcex Apyrux cioydasx HWMEHHO Ha
du3nUecKoe U0, pacpocTpaHstollee HHHOPMAIUIO, BO3JIAraeTCsl OTBETCTBEHHOCTh
3a ee paclpOCTpaHEHHE. DTO KACaeTCs JIaXe TeX CIy4aeB, Korjaa (pu3nuecKoe JIUIO
pacnpocTpaHseT YK€ CO3MaHHYI0 KEM-TO JpyruM HWHGOPMAIMIO, B TOM YHCIE
cpeacrBamu cetu MHTepHeT [6].

Bmecte ¢ tem, cormacHo cT.42 3Y «O mneyaTHbIX CpEICTBAX MacCOBOM
uHdopmaruu (mpecce) B YKpawHe», pPENaKius, >KYPHUIUCT CPEACTBA MAaCCOBOM
uHpopMallMM HE HECYT OTBETCTBEHHOCTHM 32 NyOJNUKALMIO CBEJICHUM, He
COOTBETCTBYIOIIUX JIEUCTBUTEIbHOCTH, YHUKAIOIINX YECTh U JOCTOMHCTBO Ipa)KaaH

141 OpFaHPIBaHI/IfI, Hapyliaromux IIpaBa W 3aKOHHBIC HWHTCPCCHI TI'paXKaaH HWIN
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NPEICTaBIAIONINX CO00M 370ynoTpedaeHue CBOOOION JEATEABLHOCTH TMEeYaTHBIX
CpElICTB MacCOBOM MH(OpPMAIIMU U TMpPaBaMH KYypHAIUCTa, €Cciau: 1) 3TH CBeIeHUs
noYyueHvl OM UHGOPMAUUOHHBIX A2EHMCHE VN OT yupeauTens (coyupeaureneil);
2) OHU cojiep:KaTcsl B OTBETE HA 3aIpOC Ha MH(OPMAIIUIO, TOJaHbI B COOTBETCTBUU C
3V «O nmoctyne k myOoanyHONW HHGOPMAIIUUY, WK B OTBETE HA OOpaIlleHUE, TOJTaHHOE
B cooTBeTcTBUH ¢ 3Y «0O0 oOpamieHun Tpaxman»; 3) OHU SIBISIIOTCS JOCIOBHBIM
BOCIIPOU3BEJCHUEM MYOIUYHBIX GLICHIYNIEHUII WM COOOIIEHU CyOBEKTOB
BJIACTHBIX TOJHOMOYWH, (DU3NYECKUX W MOPUIAWYECKHX JUI; 4) OHH SBISIOTCS
JOCJIOBHBIM BOCIIPOU3BE/ICHUEM MATEPHUAIIOB, ONYOAUKOBAHHBIX OPY2UM NEYAMHbIM
Cpeocmeom mMaccosoil uHgopmayuu co CCbUIKON Ha HEro; 5) B HUX pasrialiaercs
TaiiHa, KOTOpasi CIEUUaIbHO OXPAHSIETCA 3aKOHOM, OJTHAKO 3TU CBEICHUS HE OBLIM
MOJIy4eHbl JKYPHAJIMCTOM HE3aKOHHBIM IyTeM; 6) 3aKOHOM  MPEAYyCMOTPEHO
OCBOOOKICHHNE WJIM HETIPUBJICUEHUE K OTBETCTBEHHOCTHU 33 TaKUe ACHCTBHUS.
Cornacho ct. 35 3V «O0 nH(pOpMAaLMOHHBIX areHTCTBax», HH()OPMALIMOHHOE
areHTCTBO, CYOBEKThl JEATEIbHOCTH MHPOPMALMOHHBIX AareHTCTB HE HECYT
OTBETCTBEHHOCTH 3a paclpoCTpaHEHHE HH(POpMaIUU, KOTOpask HE COOTBETCTBYET
JNEHUCTBUTEILHOCTH, YHW)KA€T YECTh W JIOCTOMHCTBO Tpa)KAaH W OpraHu3alui,
HapyliaeT HMX TpaBa M 3aKOHHbIE HWHTEPECHl WJIM TMPEACTaBIsieT Cco00il
37m0ynoTpedieHne cBOOOAON AESITENIbHOCTH UH(DPOPMAIIMOHHBIX areHTCTB U MpaBaMH
KYpHaJUCTa, eciu 3T1a uHpopMmauus: 1) noryuena om opyzux ungopmayuonnvix
A2eHmMCmMeE uiu Cpeocme Macco6oi uH@opmayuu W SBISIETCS JOCIOBHBIM
BOCIIPOU3BEJCHUEM MATEPHANIOB, OIYOJIMKOBAHHBIX ASTUMHU AareHTCTBaMU WIH
CpelcTBaMH MaccOBOM HMH(pOpPMAILIMM, JIaXe €CIM OHU ObUIM ONPOBEPTHYTHl B
COOTBETCTBHUM CO CTaTbeil 33 HacTosiniero 3akoHa; 2), 3) — Kak B COOTBETCTBYIOLIUX
nyHkTax cT. 42 3Y «O medaTtHbIX CpeacTBax MaccoBoil mHbopmaiuu (mpecce) B
VYkpauney»; 4) aBisieTcsi pe3yJabTaTOM BHECEHUSI W3MEHEHUW, COKpaIllEHUW WU
pPEeIaKTUPOBAHUS MPOIYKIUU UH(POPMAIIMOHHBIX areHTCTB, OCYIIECTBICHHBIX 0€3 nX
BEIOMa PACHpPOCTPAHUTENIEM WM MOTpeduTesneM HHPOpMALUK;, S5) 3aKOHOM
MPEeTyCMOTPEHO OCBOOOKJIEHHE WM HEMPUBICYCHHE K OTBETCTBEHHOCTU 3a TaKHE

nectBusa. Takum 00pa3oM, ’TH HOPMBI MPEAYCMATPUBAIOT PACIIUPEHHBINA MEPEUCHb
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OCHOBaHWM Juisi OCBOOOXKJEHHS OT OTBETCTBEHHOCTHM 3a OOHApOAOBaHHE
HEMPOBEPEeHHON MHGOpPMAIMK: KaK M0 UCTOYHUKAM HH(POPMALMM, TaK U MO KPYTy
pacrnpocTpaHuTeNneid — HE TOJBKO MOJTYYEHHOH OT O(HIMAIbHBIX JIUI[ CYyOBEKTOB
BJIACTHBIX TMOJHOMOYMM, HO M TMoJdydeHHOW oT aApyrux CMMU, um He TOIBKO
paclpoCTpaHUTEAIMA — (PU3NYECKUMHU JIMIIAMH, HO U HenocpenctseHHo CMU.
HazoBeM 3T HOpMBI Mpe3yMIIuedl AOCTOBEpHOCTH HH(opMmaiuu. B ycrnoBusix
pacnpocTpaHeHusi MpakTuku, korga mHorue CMM, B ToM uucie ne4aTHbIE,
pacnpocCTpaHsT (IEPENevaTbiBalOT) MaTepuaibl C HMHTEPHET-PECYPCOB, B TaKHUX
CMMU, B cityyae NpeTeH3uil K JOCTOBEPHOCTH TaKUX MaTEpHAJIOB, BOZHUKAET COOJIa3H
cchuTaThCsl UMEHHO Ha CT. 35 3Y «O06 uHbOpMalMOHHBIX areHTCcTBax», cT. 42 3Y «O
MEYaTHBIX CPeNCTBAaX MaccoBoil mHpopmanuu (mpecce) B YKpauHe», MPUPaBHUBAS
MaTepHalibl, nepeneyaTaHibie U3 MHTEpHET-pecypca, K Takoil, YTO MOJTy4YeHHas OT
CMU w/unu uHbOpMaUMOHHBIX areHtcTB. Tak, B pemeHun ot 05.05.2011r.
EBponetickuii Cya no npaBam yenoBeka (nanee — ECITY) no neny «Penakius razeTsl
«IIpaBoe neno» u IllTexkens NpoTUB YKpauHbD» pacCMOTpPEHA CUTyalus, KOTJa 3Ta
razeta (rnaBHbii pepakrop — Illtexens JILW.) nepeneuarana u3 WMuTepHera
UH($OPMAIIMOHHbIE MaTepUaJIbl, KOTOPbIE BIIOCIEACTBUM OKA3aJIUCh HEAOCTOBEPHBIMH.
3a 9TO raszera Obula TMpHUBJIEYEHAa K OTBETCTBeHHOCTH. B obOpamenun B ECIIY
3asIBUTEIN CChUIAINCH HAa NMPUBEIAEHHYIO BbIlIE, coraacHo cT. 42 3V «O medaTHbIx
cpenctBax maccoBo uHpopmamuu  (mpecce) B YKpauHe», MPE3yMIIIHUIO
nocroBepHoctr uHpopmaru. PaccMmotpeB a1y curyanuto, ECIIY (mo Ttekcty
pemienuss — Cyn) npumien K CISAYIOIMMM BbIBOJAAM  (BBIAEIEHO aBTOPAMHU
(https://zakon.rada.gov.ua/laws/show/974 807):

«60. Cyo ommeyaem, umo yKkazamHas nyonuxkayus oOvlia O00C106HBIM
60cnpou3eedeHuemM Mamepuand, 3a2pyHceHHo2co u3z obujedocmyntou Humepnem-
eazemvl. Ona cooeporcana CCoLIKU HA UCMOYHUK MAmMepuana u KOMMEHmapuu
Peoakyuu, 8 KOmMopwix OHA POpMaIbHO OUCMAHYUPOBATLACH OM COOEPHCAHUS.

61. Yxpaunckoe 3axonodamenbcmeo, 6 uacmuocmu, 3axkon Yrpaumvr «O
NeYamubix CpeoCmeax mMaccosol ungopmayuu (npecce) 8 Yxkpauney npedocmasisem

ACYypHAIUCMaAmM uMMyHumem om 2pa9fCaaHCKOﬁ 0MEEemMCcmMeeHHOCMU 3A OO0C/IOBHOE
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gocnpousgedenue mamepuand, onyoaukoganHozo 6 npecce. Cyo obpawaem eHumanue
HA Mo, YMmo 3mo NoJoJACeHuUe 8 00WeM niane COOmeemcmeayem e2o no0xody K c60000e
JHCYPHANUCINO8 PACHPOCMPAHAMb 8bICKA3bIBAHUS, COENIAHHbIE OPYUMU.

62. O0naxko 6 coomeemcmeuu ¢ noO3uyuell HAYUOHAIbHLIX CYO008, MAKOU
UMMYHUMEmM  JHCYPHAIUCO8 HE€ PACHPOCHMPAHAEMCA HA  60CHPOU3EedeHue
mamepuana uz Humepnem-ucmoyHuKos, KOmopwvle He 3apeUCMPUPOCAHbL 6
coomeemcmeuu ¢ 3axonom Yrpaunvl «O neuammuvix CcpeoCmMEaAx Macco8ou
ungopmayuu (npecce) 8 Yrpauney». B céasu ¢ smum Cyo ommeuaem, umo 6 mo 8pems
He Cyuiecmeosand HAUUOHATbHBIX HOPMAMUGHBIX AKMOE NO 20CY0apCmEeHHOl
peaucmpayuu Mnmeprnem-uzoanuii...

sekosk

64. Oonako, npunHumas 60 GHUMAHUe poib, Komopyw ucpaem Humepnem 6
KOHmMeKcme npogheccuoHanbHOU 0esimelbHOCMU CPeoCcms MAcco8ol UuHgopmayuu, u
€20 8aNCHOCMb OJi 00We20 OCYWeCmaBle sl NPpaea Ha c80000) 8bIPANCEHUS MHEHUS,
Cyo cuumaem, uymo omcymcmeue Ha HAUYUOHATLHOM YpPO8HE OOCHAMOYUHOU
3aKOHOO0amenbHoll 0a3vl, KOmopas Ovl NO3BOJANA HCYPHATUCMAM UCHOIb308AMb
nonyuenuyro uz Humepnema ungopmayuio Oe3 0O0A3HU HAPBAMbCA HA CAHKYUU,
CePbe3H0 NPEnAMCmEyem npecce uspamov C0I0 POb «CMOPOHCe8020 NCd
obwecmeay. Ilo muenuro Cyoa, noinoe uckuoduenue makou ungopmayuu us cgepoi
npUMeHeHUs 3aKOHOOAMENbHbIX 2aPAHMULL HCYPHATUCTICKUX C80D00 MOdHCEem CAMO No
cebe  noeneyb  HEenpagoMepHoe — BMeulamenbcmeo 8 80000y  npeccwl,
eapaumuposannyro cmamoeti 10 Konsenyuuw.

Takum obpazom, no mMuenuto ECIIY, mpaBoBoe perymupoBanue MHTepHET-
pecypcoB kak CMU nomxHO OBITh, M 3TO HE TOJHKO HE OTPAHUYMBAET CBOOOIBI
pacnpocTpaHeHuss MH(pOpMalMu, a HAoOOpOT, MOBBIIIAET YPOBEHb TapaHTUH IS
noJyib3oBareiel 3roil uHpopmanmein. OJHOBPEMEHHO TMOBBIMIAETCS M YPOBEHb
OTBETCTBEHHOCTU TakuX 3JIeKTpoHHbIX CMMU 3a HapylleHue 3aKOHOAATENbCTBA B
chepe CMU. Bmecte ¢ TeM, 3TOT BOIpoC B YKpauHe HE peIIeH J0 cux mop [4], a
OTCYTCTBHME TaKOr0 peryJupoBaHusi MO3BoJiAeT MHTEpHET-pecypcaMm, Iaxe TeM,

KOTOPBLIC CYHMTAIOT cebst pCCHCKTa6€HBHI>IMI/I, IMOJITHOCTBIXO HIHOPUPOBATH JTI00BIe
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IpaBUa KyPHAJIMCTCKON U M3AATENIbCKOW 3TUKH [6]. IIpu mpaBoBON HEPEIIEHHOCTH
Bonpoca peructpaunu MHTepHer-mznanui, «lleHTp neMoKpatnu M BEPXOBEHCTBA
IpaBay CUNTAET HauboJee ONTUMAIBHBIM JJIS TOTYYSHHSI JOMOJIHUTEIbHBIX TapAaHTH
KYPHAJIUCTCKON JAESITENbHOCTH [UIsi paOOTHUKOB TaKUX W3JaHUN PETUCTPALUIO
WHTEPHET-U3JaHNi B KayecTBe MH()OPMALIMOHHOTO areHTCTBA, YMPOLIAeT AOCTYI K
MpU3HAHUIO paOOTHUKOB areHTCTBA KypHanuctamu [ 7]. Takum 00pazom, B YCIOBHUSX,
KOI'JlJa CTOPOHHMKHM CBOOOJBI CJIOBA NPEMATCTBYIOT MPEANPUHUMAEMBIM IONBITKAM
BBEJICHUSI TPABOBOIO PETYJIMPOBAHUS PACIPOCTPAaHEHUS HHPOpPMAIMH B CETH
WMHTEpHET M CUUTAIOT NOKYIIEHHWEM Ha 3TH CBOOOMBI, NPEIAraeTcsl «MSITKOe»
BHEJpEHUE B YKpauHe IpaBoBoro peryiaupoBanus CMU B cetu MHTepHeT, Korna
rocynapctBeHHasi peructpamusi Uarepuer-CMU ocymecTBisieTcs Ha 1OOPOBOIBHBIX
Ha4yaJax, OJHAKO  OTCYTCTBUE  TaKOM  pErucTpanuv  JUMIIAeT  TaKuX
HE3apETUCTPUPOBAHHBIX PACIpPOCTpaHUTENeH MHGOPMALMU JBIOT U IpedepeHui,
npucymux 3apeructpupoBanubiM CMU. [IpuBeneHHble B 3TON cTaThe COOOpaKEHUS
U NPEAJIOKEHUs BOIUIOIIEHBI aBTOpPaMM B pa3paOOTaHHBI MMM IPOEKT 3akoHa «O
BHECEHHH U3MEHEHHUI B HEKOTOPBIE 3aKOHOJATENIbHBIE aKThl Y KPAUHbI OTHOCHTEIIBHO
3alUThl [IpaB I'Pa)K1aH U rocyAapcTsa B cepe MHPOPMALMOHHBIX OTHOLIEHUI». B
gacTHOCTH, npennaraercs cT. 35 3Y «O0 uHpOpMaIMOHHBIX areHTCTBaxy, cT. 42 3V
«O meYaTHbIX CpelIcTBaX MaccoBoi nHpopmanuu (mpecce) B Ykpaune», ct. 67 3Y «O
TEJIEBUJCHUN W PAJHOBEIIAHUW» JONOJHUTH OrOBOPKAMM, YTO IPE3yMIILHS
JOCTOBEPHOCTH  HMH(OpMAMU  PACHpPOCTPaHSAETCS  UCKIIOYUTETBHO Ha Ty
UHPOpMAIMIO, KOTOpas TMOJy4eHa U3 3aperucTpUpoBaHHBIX HHTEepHET-CMU.
CunTaem, 4TO 3TO MOBBICUT MHTEPEC K TAaKOM NOOpPOBOJIBHON perucrpanuu. Kpome
TOT0, CYUTAEM, YTO YPOBEHB JIOBEPUS K paCIIPOCTpaHAEMOI HH(POPMALIUU MOXKET OBbITH
HOBBILIEH 00s3aTEIbHBIM pa3MEIICHUEM Ha IVIaBHOM MHTEpHET-CTpaHule MHTepHeT-
CMMU BbIXOZHBIX [JAHHBIX W3JaHMs: 1) Ha3BaHWe W3AAHUS; 2) Yy4YpPEAUTEINb
(coyupenurenu) 3) pamMuIng U MHALIMAJBI peakTopa (TIaBHOTO peaakTopa); 4) aapec
penakuuu, u3aarens, Tunorpaduu; 5) cepusi, HOMEp U aTa BbAAYU CBUJETENIBCTBA O
rocyJapcTBeHHOW peructpauuu; 6) wusgarens (cousparenu). OIHOBPEMEHHO

npeajiara€TtCda IOBBICUTh YPOBCHDL FapaHTHﬁ AJs1 UL, B OTHOLICHHMHM KOTOPBIX
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pacnpocTpaHsieTcss MHpOpMalys, Hapyllarolias MpaBa M HWHTEPECHl TAKUX JMII, a
MMEHHO: YCTAaHOBMUTb, UTO TaKuE€ JMIAa MMEIOT IpaBO Ha OTBET JAaXKE B cCllydae
BocpousBeneHuss uHpopmaruu u3 apyrux CMU. 10 moMoKeT yMEHBbIIUTh TaKHUe
HETaTUBHBIE NPOSABIEHUS, KOT1a 10 croBopy MHorux CMMU Beaercst nHpopMamoHHas
aTaka Ha ONPENEJICHHBIX JIMIL WIM YYPEXKAEHUS CO B3aMMHBIMHU CCBUIKAMHU JIPYT Ha
npyra. IIockoiapKy Ha JaHHBIM MOMEHT B Y KpauHe CJIO0KWIIACH PAKTUKA PETUCTPALUU
uHTepHeT-CMU 1o wmozenn wMHQOPMALMOHHBIX AareHTCTB [7], MpensiokeHo
peructpanuto uHTepHET-CMMU 3aKOHOAATENbHO yperyaupoBaTh o moaenu 3Y «00
MHPOPMALIMOHHBIX  areHTCcTBax»  (C  YYeTOM  OCOOEHHOCTEH,  MPUCYLIUX
pacnpocTpaHeHuto nHpopManuu B cetu HTepHeT).

Heobxonmumo oOpaTuTh BHUMaHHE, YTO HEYPErYJIMPOBAHHOCTb JIAaHHOM
po0JIeMbl CO3AET NpsMble HHPOPMALIMOHHBIE YIPO3bl 0€301aCHOCTH TOCY1apCcTBa U
obmectsa. Tak, I'. [louentos [8] coobmaet, uto ['e6 [TaBnoBCcKuiA, mpeCTaBICHHBIHN
«Komcomonbckoil mpaBaoi» Kak «BeTepaH HH(OPMAIMOHHBIX BOWH», 0co00e
BHUMAHHUE yJeseT pa3iudyHblM VHTepHeT-npoekTaM, paccMaTpuBas HX Kak
u7ealbHbI MHCTPYMEHT JJIS 3allyCKa B MACCOBOE CO3HAHME HEOOXOIUMBIX CIO’KETOB.
On rosopur: «TpaguuuMoHHBIE CpeACTBA MaccoBOM HMH(OpPMAIMM  HECYT
OTBETCTBEHHOCTh 32 pacnpocTpaHsieMble UMHU cBeneHHs. CIyxu ke, Nepelarolnecs
yepe3 HWHTepHeT, — aHOHUMHbIE. HO 1NOTOM Tras3eThl, TEJEBHUJECHUE MOJYyYaroT
BO3MOKHOCTb CCblIaThcsl Ha MIHTepHET. To eCTh MPOMCXOAUT HACTOSIIEE OTMBIBAHNE
Tak Ha3biBaeMoll "uepHoil" uHpopmanmu. Panee ¢ 3TON «uepHOW» HHPOpPMAIUH
MO’KHO OBLIO CZIeNaTh TOJIBKO "cepyro” — pacpOCTpaHATh €€ B KyJlyapax, He OOJIbIIIE.
Tenepp ecTb BO3MOXHOCTb OTMBIBATh JIFOOYIO A€3UH(POpMALIMIO J00enay.

A.Murtenko [9] Takke OTMEYaeT, UYTO OTCYTCTBUE MEXaHU3MOB
roCy/IapCTBEHHOI'O KOHTPOJIS 3a PaclpoCTpaHEHHEM MH(POpMALUU 4Yepe3 UHTEPHET-
CaliThl BBI3BIBAET CTPEMHUTEIHHOE YyBEIWYeHHE O00beMa COOOIICHHUN OOIIEeCTBEHHO-
MOJINTUYECKOTO COAEpX aHUs (AHOHWMHBIX, JOCTOBEPHOCTb KOTOPBIX BBI3BIBAET
COMHEHUS, IPOBOKAIIMOHHOTO U OTKPOBEHHO NMPOTUBOIIPABHOTO XapaKTepa), KOTOphIe

TyOmupyroTCs TpaguiimoHHbIME oTedecTBeHHBIMU CMU ¢ cchuikoif Ha UHTEpHET.

14



THEORETICAL AND PRACTICAL RESEARCH IN LAW

YnomsuyTeiid Beiie E. ['omy6 [5] moguepkuBaeT, 4yToO KOrAa KIACCHUUECKHUE
CMMU nosb3yroTcst COLCETSIMHU KaK MEPBOUCTOYHUKAMH, U MPHU ATOM JKYPHAJIUCTHI U3
JICHOCTU WJIM OTCYTCTBHS OIBITa HE MPOBEPSIOT JTOCTOBEPHOCTH MH(POpMAIUH, dTa
HEempoBepeHHasi UH(opMalKs MONaJacT Ha TEJIEBUIEHUE M PACIPOCTPaHAETCS Ha
MAacCOBYI0 ayauTopuio. HeocrmopuMbIM SABISETCS ONACHOCTb PACHPOCTPAHEHUS
JIO)KHOM HMH(pOpPMAIMK B YCIOBUAX WH(MOPMALMOHHONW BOWHBI, KOTOpPAsl SIBISETCS
4acThI0 THOPUHOM BOWHBI, KOTOpYIO Poccust BeaeT npoTuB YKpauHbl. ITO BIUSET HE
TOJIKO Ha TPa)XJTaHCKOE HaceJeHUEe YKpauHbl, HO M JEMOOMIM3YET BOCHHBIX,
3aIMIIAOINIMX CBOIO CTpaHy. Bee aTu TexHonoruu naBHo otpadbortansl. McciaenoBanus
MOKa3bIBAIOT, UTO JIFOJM CUUTAIOT Han0oJiee BAXKHBIMA UMEHHO T€ TEMBI U MPOOJIEMBI,
KOTOpBIE aKTMBHO OCBemIaloTcst u oocyxaarorcss B CMU. Takum o0pa3omM MOKHO
[[EJICHANPABICHHO KOPPEKTUPOBATh MPEJCTaBIEHUsT oOO0lecTBa — (PaKTUUECKH
(GhopMHUPOBATH HOBYIO PEATTBHOCTb.

[To madopmariu caiita StopFake, moxHbIE HOBOCTH pacIpOCTPAHSIOT, TIPEKIE
Bcero, poccurickue CMU. Ykpannckue xe CMU MOTyT THpaXXUPOBATh JIOKb, €CITA HE
THIATENTFHO MPOBEPAT UCTOYHUK HHPOpMaIK. IMEHHO MO3TOMY KypHAIHCTaM CTOUT
0COOEHHO BHUMATEIHHO MPOBEPATHh MHPOPMALIUIO U3 COIMATBHBIX CEeTed, YTOOBI HE
CTaTh mnepeHocunkamu (QeiikoB. VMIMeHHO mpoBepka M 00pabOTKa MOJYyYEHHOU
uH(pOpMaLMU SBJISETCS OJHOW M3 oOs3aHHOCTEH KypHanucta. COOCTBEHHO, TEM H
JTOJDKHBI  oTiM4aroTcss TpaauinuoHHble CMM oT conualibHBIX CETed M CaWTOB-
arperaTtopos.

A. bensiit [10] mpoBen wucciaegOoBaHWE HCTOYHUKOB TOSIBICHHS (PEHKOBBIX
pPEUTUHTOB YKpaWHbl 10 SKOHOMHUYECKOMW HAJAEKHOCTH WIM O€30MacHOCTH
npoxkuBanus. Hanpumep, nepBoHadansHo catT «Numbeo» 00Hapoa0Basl «CBEISCHUS
0 SIKOOBI KpaifHE HU3KOM PEUTUHIe M TATOBON KPUMUHOTEHHOM CUTyalluu B Y KpauHe
Ha ()OHE BCEX €BPOIENUCKHUX CTpaH. A OTHeIbHBIE TOpoa, Takue Kak Oxecca u J{nerp,
3aHMMAIOT B 3TOM aHTUpedTuHre ropoaos 12 u 13 mecro. «HoBocTh» mnomyunina
JIOBOJIBHO Cephe3HBIN pe3oHaHc B CMI.

Bmecte ¢ Tem, mccrneqoBaHue MOKas3alo, YTO B OMYyOJMKOBAHHOM PEUTHHTE

OTCYTCTBYIOT MCTOYHUKU J@HHBIX M UX Bepudukanus. OTCYTCTBYIOT KpPUTEPHUH
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NOJCYETa M KOJUYECTBEHHBbIE MOKa3aTenau. OTMedaercs, 4TO HU OJHO CEPbE3HOE
U3JlaHhe HE CchulajJoch Ha pecypc «Numbeo» B MyOJHUKanuUsX, CBS3aHHBIX C
MCCTICIOBAHMUSIMU B 00JTACTH KPUMUHOTCHHOU CUTYAIUH.

Pe30HHO peAnooxKuTh, 0TMEYAET aBTOP UCCIEAOBAHUS, YTO TPUIMHON TaKUX
(elKOBBIX HOBOCTEH SBISETCS HMCKYCCTBEHHOE CO3JIaHUE TPEJCTaBICHUA 00
MHBECTULIMOHHOW  HEMPHUBIICKATEILHOCTH YKpPaWHbl, TOCKOJIbKY HWHBECTHUIIUU,
OCOOEHHO [IOJIFOCPOYHbIE, B CTpaHy C HHU3KHUM YPOBHEM O€30MaCHOCTH U
CTaOMIIBHOCTH MaJIOBEPOSITHBI. 3aTO HAMOOBIIINE PUCKU B YKpauHe, C TOYKH 3PCHUS
(buHaHCOBOM cTabMIIBHOCTH, UMeNu MecTo B 2015 r.. B T0 ke Bpemst nocieanue 3 roja
no OOUIENPUHATHIM MHUPOBBIM pEUTHHTaM YKpauhHa HMMEET IO0JIOKUTEIbHYIO
TEHJCHIMI0  pa3BuTUsl.  Tak,  aBTOpPUTETHbIE  PEUTHUHIOBBIE  AreHTCTBA
CBHJIETEIIbCTBYIOT, YTO HECMOTPS HA MPOJOIKAOIIYIOCS BOOPYKEHHYIO arpeccuro
JeCTaOMIM3UPYIOIIee BIUSHUE CO CTOPOHBI P®D, CBS3aHHBIA C 3TUM HEJIETaIbHBIN
obopor opyxwus, nmanaemun COVID-19 u cBsi3aHHYI0 ¢ HEW SKOHOMUYECKYIO
peueccuto, Onarojaps ycwiusm cucteMbl MBJI U npyrux mpaBooXpaHUTENbHBIX
OpraHoB 65 % HaceneHHs CUUTaeT YKpauHy 0e30MacHbIM MECTOM JJI PO KUBAHHUSL.
O10 HeHaMHOTO Xyxe nokasateneil Coenunennoro Koponesctsa (70 %), Utanuu u
Opanuuu (71 %), bonrapuu (72 %). B 2017 rony B cpennem o EC B 3TOT nokazaTenb
coctapnsin 82 %. He crour 3a0biBaTh, yKa3bIBa€T aBTOpP HCCIEIOBaHMUS,
aHTKUPOBAHHOCTH HEKOTOpbIX CMU, KoTOpie TUpaXXUpyIoT (HEeKOBbIE PEUTUHTH C
COMHHTEJIbHBIMA UCTOYHUKAMH — 3TO OJIUH W3 KIIOYEBBIX (PAKTOPOB BEACHHS NIPOTHUB
YKpauHsbl )K€CTKON THOPHUIHON BOMHBI.

Takum oOpa3oM, B YCIOBHUSIX, KOIJla CTOPOHHHUKH CBOOOJIbI TPOTUBSITCS
MOTIBITKAM BBEJICHUS MPABOBOTO PETYJIHUPOBAHUS PacHpOCTpaHeHUs WHGOpMAINK B
cetd UHTEepHET M CYUTAIOT 3TO MOKYIIEHUEM Ha 3TU CBOOOIbI, TPEAIAraeTCs «MSATKOE
BHeJIpeHUE B YKpauHe npaBoBoro peryiaupoanuss CMU B cetu MuTepHer, korga
rocyfapctBeHHasi peructpamusi Uarepuer-CMU ocymecTBisieTcss Ha 1OOPOBOIBHBIX
Hayajgax, OJHAKO  OTCYTCTBHE  TaKOW  pErucTpaldd  JIMIIAeT  TaKUX
HE3apEeTUCTPUPOBAHHBIX PACTIPOCTpaHUTENeH MH(POpPMANUK JILroT W TpedepeHIIuii,

npucyiux 3apeructpupoBanasiv CMU.
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N310%eHHOE HCCIIEI0BAHUE TPUBOAUT K CIEAYIOIIUM BBIBOJAM.

1. ECIIY He cuWTaeT MNPUHATHE HAUMOHAJIbHBIX HOPMATHBHBIX AKTOB IIO
rOCy/IapCTBEHHONW PETUCTPALMd WHTEPHET-U3JaHUM HapylIeHUEM CBOOOJBI CIIOBA.
IIpy ycnoBuMm HaIEKAIIETO MPABOBOTO PETYJIMPOBAHUS Takas pErucTpaius,
HA00OpPOT, YCHJIHMBACT TapaHTUU JEATEIbHOCTH >KYPHAJIUCTOB M PACIIUPSET KpPYyT
uH(pOpMaLMU, K KOTOPOH MOKHO MPUMEHSITh MPE3YMIILHUIO JTOCTOBEPHOCTU — MPH
OJIHOBPEMEHHOM MOBBIIEHUN OTBETCTBEHHOCTH TaKuX Nurtepuer-
pacrnpocTpaHuTeNel 3a paclpocTpaHeHHEe HeHaAIexalied nHPopMaIum.

2. IlpensioxeHo 3aKOHOATENIBHO BBECTU «MATKYHO» PETUCTPALIMI0 MHTEPHET-
CMMU, xorga rocynapctBeHHasi peructpauusi Marepuer-CMU ocyiiecTBisieTcs Ha
I00pOBOJIBHOM OCHOBE, OJHAKO OTCYTCTBHE TaKOW PETUCTPALMU JIMIIAET TaKuX
HE3apEeruCTPUPOBAHHBIX PACIPOCTPaHUTENEH HH(POpPMALMK JILIOT U TpedepeHIuii,
npucymux 3apeructpupoBanibiM CMU. B gactHoctu, npeanaraercs ct. 35 3Y «O6
MH(POPMALIMOHHBIX areHTcTBax», cT. 42 3Y «O meuaTHBIX CpPEACTBAX MAacCOBOM
uHpopmaiuu (npecce) B Ykpauney, cT. 67 3Y «O TeneBUACHUN U paguoBEIIaHUI)
JOTIOJIHUTh ~ OTOBOPKaMH, 4YTO  MPE3YMIIUS  JTOCTOBEPHOCTH  HH(OpMAIUH
pacnpoCTpaHseTCs MCKIIOUMUTENbHO Ha Ty HH(OpMaluio, KoTopas IMOJydeHa W3
3aperucTpupoBaHHbIX UHTEPHET-CMU. CuntaeM, 4TO 3TO MOBBICUT UHTEPEC K TAKOU
noOpoBosbHOM  peructpammu. lIpemmokeno  peructpamuio  uHTepHET-CMU
3aKOHOJIATEIBLHO YperyiaupoBath 1o moaenu 3Y «O0 uHhopMaIlMOHHBIX areHTCTBAX»
(c yueToM 0cOOEHHOCTEMH, MPUCYIINX paclpocTpaHeHuto nudopmanuu B UnTepHeT).

3. PexoMeHnnyercss  3apeructpupoBaHHbIM ~ MHTepHET-CMMU  pa3zmemiarsb
CBEJIEHUsI O CBOeH o(dUIMAIbHONW perucTpalru B KayecTBe HHGOPMAIMOHHOTO
areHTCTBa Ha COOCTBEHHOM CaiiTe, YTO TMOBBICUT YpPOBEHb JOBEpUsi K

pacnpocTpaHsieMOol UMU UHGOpMaIUH.
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1.2 Teopernuni mnUTaAaHHA NYOJIYHOrO AJAMIHICTPYBAHHSA  KYJbTYPHO-
iHopmauiiiHoi cdepu B Ykpaini (3apyOizkHMii 10CBIiX Ta BITYM3HAHI peaJtil)

XapakTepu3yrouu IPUANYHY CUTYAIlil0 Cy4acHOT YKpaiHH y Tamy3sax KyJIbTypH Ta
iHpopMallii, ciaia BIAMITUTH HAA3BHYAWHY CKJIAIHICTh 1 CYNEPEWIMBICTh KyJIbTYypPHO-
1H(OpMaIIIHHOTO MPOCTOPY KpaiHU, B SKOMY BiJIOMBAIOTHCSA SIK OKpEMi perioHaIbH1
0CcOOJMBOCTI 1 TEHAEHII1T, 00YMOBJIEHI CUCTEMOIO OpraHizailii 1 ()yHKIIIOHYBaHHS Pi3HUX
CyO’€KTIB COMIATLHO-KYJILTYPHOI TISTTHHOCTI Ha MICIISIX, TaK 1 3aralbHOJICPKaBHI, TaKi,
0 MAalpTh 3arajJbHOYKPAiHCBKY MpoOJeMaTHKy. 3HayHa 4YacTHHA OCTaHHIX
chopmyBanacs BHACIIOK TMPOBEACHHSA MOMITUKO-eKOHOMIYHUX pedopm  Oe3
ypaxyBaHHS COLIIAJIbHO-KYJIbTYPHHUX aCIIEKTIB, a TAKOX MOTPeO 1HGOPMAIITHOTO KUTTS
VYkpainu. O3HaueHa CUTyallisl € BU3HAYAIbHOIO JIJIsl 3aKOHOJIABYOTO PEryJIOBaHHS Y
BIJMOBIHIN 0071aCTi, PO3POOKM MPIOPUTETHUX HAMPSIMKIB JIEP’KaBHOI KyJIbTypHOI (Ta
1H(dOopMaIIiiHO1) TOJITUKHU Ta 1i peami3allii B Mpoleci MSUIbHOCTI JepyKaBHUX OpPraHiB
[11, c. 47]. lle moTpeOye MEPEOCMHUCIECHHS MOKTPUHAIBHUX OCHOB ITyOJIYHOTO
aJMIHICTpYBaHHSI Ta BU3HAYCHHS MOTro HOBUX (YHKIIN B 1H(OpPMAIIHHO-KYJIBTYpHIN
cdhepi 3 METOO MiABUIIICHHS SAKOCTI Ta €(h)eKTUBHOCTI JTISJILHOCTI OCTAaHHBOTO, a TAKOXK
(dbopMyBaHHS 1 BTUICHHS B )KHUTTS HOBOI I€P’KaBHOI MOJIITUKH Y 111l LIApHHI.

CroromHi miepe]; YKpaiHCBKOIO JIepKaBoOk0, 30KpeMa Tiepes] OpraHaMu Jep KaBHOT
BJIaJIM Ta MICHEBOTO CaMOBpSAyBaHHS, CTOSTh MPIOPUTETHI 1 CTpATEeTiyHi 3aBJaHHS,
rOJOBHA Me€Ta SKUX TMEPEeTBOPUTH KyJIbTypy B [I€BUM IHCTPYMEHT peani3allii
MOJIITUYHUX 1 COIlaJIbHO-eKOHOMIYHUX pedopm. OpHak peamii cBig4aTh, IO
CTpaTeriyHi 3aBJaHHS BITYM3HSIHOI Taly3l KyJbTYpH 3 POKYy B pIK, Ha >Xajb,
3aJMIIAIOThCS  (POPMATBPHAUMH 1 HE BHKOHYIOTBCS dYepe3 HHU3KY HEBHPIIICHUX
poOJIEMHUX MUTaHb 1 pi3HOTO poay dakTopis [12, c. 50].

JluHamigaui miporiec Tiiodasmizamii y CBiTI IUKTYE TIABUINECHI BUMOTH JI0 SKOCTI
myOJIIYHOTO aAMIHICTPYBaHHS, IPIOPUTETHUMH HAIIPSIMKaMU SIKOTo MoBUHHI cTaTH: (1)
nouryk e(eKTUBHUX 3ac001B 1 METO/IB PEryiIiOBaHHs 1H(GOPMAIIHOI Ta KyJIbTypHOI
cthep cycninbeTBa; (2) hopMyBaHHS €JMHOTO KYJIbTYPHO-IHPOPMALIITHOTO MPOCTOPY;
(3) cTBOpeHHs MO3UTHUBHOIO IMIDKY OpraHiB JIepKaBHOI BJIaay Ta YIMpPaBIiHHA I

MIBUIICHAS JOBIpM CYCHUIBCTBA 10 MyOmiyHOi Biamu; (4) BCTaHOBJICHHS
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KOHCTPYKTUBHOTO JMiajloTy MDK JEpXKaBOK 1 TPOMAJSHCBKUM CYCIIJIBCTBOM IS
BUPIIIEHHSI  COIIlaJIbHO 3HAYYIIMX TPoOJeM, 3axUCT I1HTEPECiB CYCIHiJIbCTBA,
0cOOMCTOCTI, JepKaBH TOINO. ToMmy myOiiyHEe aAMIHICTpYBaHHS Ta Jep)KaBHA
KyJbTypHa Ta iH(OpMaIliiiHa IMOJITHKA B yMOBaX Cy4acCHOIO CYCHIIbCTBA MOBHHHI
3MIACHIOBATH sl HAWBAXIIMBINIMX COLIANBHUX (PYHKLINA: IHTETpaliiHy OCBITHIO,
MOLIUPIOBATIbHY, OXOPOHHY, BIIACHE KYJbTYpPHY, 1H(OpMAIIiiiHy TOIIIO.

Jlo Toro X Kypc Ha PO3BHUTOK €KOHOMIKH «3HaHb Ta BMiHB» U €BPOIHTETpAIlilo,
AKHUM pYyXa€eTbcs YKpaiHa ChOTOJHI, BHMAara€ BpaxOBYBaTH CBITOBI TEHJIEHIII]
1H(OPMAIIIHHOTO CYCIIILCTBA, K1 CIIOHYKAIOTh /10 BIPOBAJIKEHHS SIKICHO HOBOT MOJIEJI
(hiHaHCYBaHHS Ta aJMIHICTPYBaHHS KYJBTYpHO-1HPOPMAILIIMHOI Tally3l 3 ypaxyBaHHSIM
notped CyCHiIbCTBa.

[Ipobremamu KyabTypHOI Ta 1H(OpPMAIIHHOT MOMITHUKUA, a TaKOX MUTAHHIMU
M1KB1IOMYO0T KOOpUHALIIT y CBIi Yac 3aiiManucs Takl pOCIChKI Ta yKpaiHChKi aBTOPH,
sk B. I1. Aunpymienxo, 1. B. Apicrosa, 1O. I1. boryuskui, 1. 1. besrin, A. I'punenxo, 1.
M. [I3106a, M. I'. XKynuncekuii, B.B. 3yii, B. B. Kapnoga, b.A. Kopmuu, B. I'. Kpemens,
B. 1. Manimon, A.B. Mep3nsxk, I1. I. Hagomimmnii, B. A. Ckyparisebkuii, C.A. UykyT,
10.B. fxumens a TakoX 3aXiJTHOEBPOMEHCHKI Ta aMEpUKAHCHKI BUeHI, 30kpema Jl.
Anamc, B. bonro, A. T'onnbapn, E. Esepirt, Y. Jlenapi, K. Mak-Koxu, C. Manmi, .
Marapacco, I'. Xinaman-Yaptpan Ta iHmIi.

HesBaxaroun Ha 3HAYHY KUIBKICTh JOCHIKEHB CJiJ] KOHCTaTyBaTH, 110 HUHI B
HayIll aIMIHICTPATUBHOTO MpaBa BIACYTHI JOCITIKEHHS, B IKUX 31HCHIOBABCS O aHai3
PI3HMX AacHeKTIB HOBOi JOKTPUHM ITyOJIIYHOTO aJMIHICTPYBaHHS Yy KYJBTYPHO-
iHdopmariiiHii chept B YKpaiHi, 30KpemMa, y 3B’S3Ky 3 TMONIYKaMH CY4acHO1
MDKranxy3eBoi MOZeli MyOJIIYHOTO YIPaBIiHHS Ta MOJIEPHI3allii MEXaHI3MIB Iep>KaBHOT
HIATPUMKH TalTy3ed KyJbTypH Ta 1H(popmarii.

Tomy 30cepenrmMocst Ha aHaui31 ABOX BXKJIMBUX TEOPETUYHUX MUTAHD My OIIYHOTO
aJIMIHICTpYBaHHs B 1HGOPMAIIMHO-KYJIbTYpHIN cepl YKpaiHu Ha Cy4yaCHOMY €Tarll 3
ypaxyBaHHSM 3apyODKHOTO JIOCBiIy Ta (OpPMYJIIOBAaHHS MIIAXIB iX MPaAKTUYHOTO
BTUICHHS 32 JIOMOMOTOI0 aaMIHICTpaTHBHO-TIPABOBUX 3aXoliB, a came: 1)

NIEPEOCMHUCIICHHS CYCIUIBHOI posti MiHIcTepCcTBa KyJIBTYpH Ta 1HHOPMAIIHHOT O THKA
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VYkpaiau (nam — MKIIT) B ymoBax pedopwm; (2) MmoaepHizalii cucteMu (GpiHaHCYyBaHHS
rajgysi 3 ypaxyBaHHAM 3apyOiKHOTO JOCBimy. IX clij posrisigaTé siK 3acagd HOBOI
JOKTPUHU ITyOIIYHOTO aIMIHICTPYBaHHS B 1H(GOPMAIIIHO-KYIBTYPHIN Tay31 HOps 13:
CTAQHOBJICHHSIM €KOHOMIKM KpEaTUBHUX IHAYCTPiM, (GOpPMYyBaHHSIM Cy4acHOI
iHpopMaIlifHOT TMONMITUKKM Ta 3abe3meyeHHAM 1HopMaIiifHOT Oe3MeKu, HOBOIO
MOJIITUKOIO Ha/IaHHS aMIHICTpaTUBHUX 1 1H)OPMAIIHHO-KYJIBTYPHHX MOCIYT, 8 TAKOX
3aMpOBaKEHHSIM 1HHOBAIIIMHUX (POPM 1 METOIIB IILOTO aJIMIHICTPYBaHHSI.

OTxe, Ha cyyacHOMY eTami B YKpaiHi BUHHUKJIA MOTpeda y HOBOMY OadeHHi
MEPCIEKTHUB PO3BUTKY OCTAHHBOTO, BU3HAYCHHS CHUCTEMH CyO'€KTiB MMyOIiYHOTO
YOpaBIIHHSA Ta MUISAXIB YAOCKOHAJICHHS aJIMIHICTPATHBHO-IIPABOBOTO MEXaHI3MY
PO3MOALTY TOBHOBAXXEHb MK OpraHaMu MyOJIIYHOT aAMIHICTpalii y 3a3HadeHii cdepi.

Hapasi 1eHTpanibHUM OpraHoOM BHKOHaBYOi Biagu y cdepi KylabTypu Ta
iHpopmariitnoi nomituku € MKIIL. Ile MinictepcTBo 3a0e3meuye (opMmyBaHHS Ta
peaiizye Aep)kaBHYy MHOJITHKY y cdepax KylbTypH, AEpKaBHOI MOBHOI IONITHKH,
nomyJisipu3aiii  YKpaiHd y CBITI, JEp)KaBHOTO 1HOMOBJICHHS, 1H(OpMAIIHHOTO
CyBepeHiTeTy YKpaiHu (y 4acTHHI TIOBHOBAXXEHb 3 yMPABIIHHS IUIICHUIM MailHOBUM
KOMIIEKCOM  YKpaiHCBKOTO  HAIllOHAIbHOTO  1H(OpMAaIiMHOTO  areHTCTBa
«Ykpinpopm») Ta iHQOpmamliiHOi Oe3reku, a Takox 3ade3mneuye (GopMmyBaHHS Ta
peamizaiito Jaep)kaBHOI TOMITHKH y cdepax KiHemaTtorpadii, BiTHOBIEHHS Ta
30epeKeHHs] HaIllOHAJIBHOI TaM’sITl, MKHAI[IOHAIbHUX BITHOCHH, PEJIrii Ta 3aXHUCTY
MpaB HaIlOHAJHHUX MEHIIMH B YKpaiHi, MUCTEITB, OXOPOHU KYJIBTYPHOI CHAIIIAHH,
MY3€HHOI CIIpaBH, BUBE3EHHS, BBE3CHHS 1 TOBEPHEHHS KYJIBTYPHHX I[IHHOCTEH

MKIII € ro10BHUM OpPraHoM y CHCTEMI IIEHTPaJbHUX OpraHiB BUKOHABYOI BJIAJIH,
1m0 3a0e3medye hopMyBaHHS Ta PeaTizalliio IepKaBHOI MOTITHKY Y cdepi TernedbaueHHs
1 pagioMOBJIeHHS, 1HPOpMAIIiHIN Ta BUIaBHUYIN cdepi, Y cepi Typu3My Ta KypopTiB
(kpiM 3A1MCHEHHS JepKaBHOTO HArsAy (KOHTPOJO) y cdepi TypusMy Ta KypOpTiB)
[13].

Taka mozaenp MiHicTepcTBa chopmyBaacs MOCTYNOBO W MPOMIIIA PpsiJi KPOKIB
CBOTO CTAHOBJICHHS 32 POKH HE3IEKHOCTI. Tak, 10 1995 p. MiHICTEpPCTBO HOCHIIO Ha3BY

«MinictepcTtBO KyapTypw». [lotiM 710 2005 p. — « MiHICTEPCTBO KYJIBTYPH 1 MUCTEIITBY.
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[Ticnsa pedopmu 1 peopranizaiiii 2005 p., MIHICTEpCTBO OTpUMaJo Ha3By «MiHicTepcTBa
KyJIbTypH 1 Typusmy». Brim y 2010 p. oMy OyJsio moBepHyTO Ha3By «MiHICTEPCTBO
KynbTypu Ykpainu». 29 08. 2019 p. BiaOynacs yeproBa peopranizaiiss MiHicTepcTBa
iHOopMaIIiHOT MOMTUKA YKpaiHu B MIHICTEPCTBO KYJBTYpH, MOJIOAI Ta CIOPTY
VYkpainu 3 npuennanasaM MiHiCTepcTBa KylbTypu YKpainu Ta MiHicTepcTBa MOJIOAL Ta
cnopty Ykpainu i, Hapemri, 23.03.2020 p. MKIII ocraTouyHO OTpuMaio YWHHY Ha3BY,
micys BIMOKpeMyIeHHST MiHICTepCTBa MOJIOI Ta CIIOPTY 3HOB B OKPEMY CTPYKTYPY.

Cxknagnuii nuisix nepedynoBu podotu MiHicTepcTBa OyB HACHIIKOM MPOBEACHHS
1100abHOT0 (YYHKIIIOHAJILHOTO ayJUTy TPhOX (@ MOTIM JBOX) MIHICTEPCTB, a TAKOXK
po3aiieHHss QyHKIIH (GopMyBaHHS TMOJITHKH, SKI 3aJMIIAIUCI B MIHICTEPCTBI, Ta
peaitizanii Mo THKY, 110 31HCHIOIOTHCS 1HIIMMU HEHTPAITbHUMHU OpraHaMU BUKOHABYO1
Biaau. Takum urHOM, nouyuHarouu 3 2020 p. 6e3mocepeHiM BTIICHHSAM KYJIBTYPHO-
iHpOpMaIlfHOT MOMITUKKA 3aiMaroThesl MpodiabHI 1HCTUTYIT (epikaBHI CiryXO0w,
Jlep>kaBHI ~areHTCTBa TOWIO), MJISUTBHICTh SKUX OQIIIIMHO CIPSIMOBYETHCSA 1
koopuHyeThesi Kabinerom MinicTpiB Ykpainu depes BianosigHoro Minictpa. 1o x
CTOCY€ThCSI KOHKPETHOTO TEpeNiKy IIUX OpPraHiB, TO BIH TEX MOCTIHHO 3MIHIOETHCS Y
mpolieci TMOIIYKy ONTHUMalbHOI Mozem edeKTUBHOro ympaBiiHHsI. Hapasi uepes
Minictpa KynbTypu Ta 1H(OpMALIHHOI MOMITUKMA MAIIOTh TaKi HEHTpPalbHI OpraHd
BUKOHABUYO1 BJlajau, K Jlep’kaHe areHTCTBO 3 MHUTaHb KiHO, YKpPaiHCHKUW IHCTHUTYT
HalllOHAIBHOI am T, JlepkaBHa ciryk0a YKpaiHu 3 €THOMOIITHKY Ta CBOOOIU COBICTI,
Jlep>kaBHUI KOMITET Tese0aueHHs Ta paliloMOBJICHHS, /{ep)kaBHE areHTCTBO 3 MUTaHb
MHUCTEILTB Ta MHUCTEIbKOi ocBiTH [14]. Takox cnemiaibHl (yHKIII MO0 CHPUSHHS
HAI[IOHAJIbHO-KYJIbTYPHOMY PO3BUTKOBI YKpaiHM BHKOHY€ OIO/PKETHAa YCTaHOBA
VYkpaiHchkuii KyJIbTypHUN (QOH]I, SIKa HE € IICHTPATHHIUM OPTraHOM BUKOHABYOI BIIAJIH,
aJie 1l TIsUTbHICTh TaKOXK CIIPSAMOBYEThCS 1 KoopauHyeThest MKITI 3rigHo 13 3akoHOM PO
uent @onn [15].

Binmokpemnenns x MiHicTepcTBa MOJIOAI Ta CIOPTY 3HOB B OKpEME BiJOMCTBO
OyJI0 TIOB’S3aHO 3 HAJIMIPHICTIO Ta CYNEPEWIMBICTIO TOBHOBAXXEHH HOBOCTBOPEHOTO Y
2019 p. ykpynHeHoro MiHicTepcTBa KyJbTYpH MOJOAI Ta CHOPTY, a TaKOXK 3i

CKJIaJIHOIIAMH  OIO/PKETHOro  (DIHAHCYBaHHS TakKOi CTPYKTYpPH, HEIOCTaTHICTIO
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OIOPOKPATUYHOI MMiJIFTOTOBKU KEPIBHHUKIB «T10puaHOrO» MiHICTepCcTBa i 0COOJIMBO 3
TOCTPOIO JUCKYCI€I0 B cdepl 1HOpMAIiHHOT TOJITUKH II0JI0 MOXKJIUBOTO MPUHHATTS
HoBHX 3akoHIB Ykpainu «[Ipo mpotunito nesinpopmariion, «IIpo mac-meniay, ska
TPUBAE 1 JIOHUHI 1 TOTPeOy€e HETraHOTO BUPIIIICHHS.

Hlo » 1m0 ICHyBaHHA IHIIMX OpraHiB LIEHTPaJbHOI BUKOHABUOi BIAJH,
CHpsSIMOBYBaHUX 3apa3 depe3 MiHicTpa KyJdbTypH Ta 1H(OpPMAIiiiHOI MOMITUKHA, TO B
pe3ybTaTi 3p03yMIIUM € Take: GyHKIIIT 3 peaiizallii 1ep>KaBHOI MOTITUKHA TOBUHHI Oy TH
CKOHIIEHTpOBaH1 He B MiHICTEpPCTBI, SIKE 30CEPEKEHO B OCHOBHOMY Ha (hOpMyBaHHI
OCTaHHBOI, a CaMe B 3a3HAYEHHUX BUIIE IHIIIUX OpraHax, 110 BIAMOBIIAE «IYyXy 1 OYKBI»
3akoHy Ykpainu «IIpo 1meHTpanbHi opraHu BUKOHABYOI Biaaau» [16].

dinancyBaHHa cdepu KyIpTypd Ta 1HQOpPMAUIHHOI TOMITHKH TPaaUIiitHO
BBAXKAJIOCS JOCUTh «XBOPOOJMBUMY» TNHUTAHHSIM [UIsl YKpaiHd, A€ JOBTUd dac
NpaKTUKyBajdacsa Mojenb (iHAHCYBaHHS KyJbTypHO-1H(oOpMaliiiiHoi cdepu 3a Tak
3BaHUM «OCTAaTOYHHMM MPUHIMUIOM». HaTtoMmicTe, y CBITI ICHYIOTH pi3HI MapajurMH
peamizaliii KyJbTypHOI MOJIITHKH, BKIIOUAlOUM 11 (JIHAHCYBAHHS, SIKI OTPUMAIN Ha3BY
«TaTepHANTICTCHKOD («(paHily3bka» MOJEINb) Ta IAPTHEPCHKOD («aMEPUKAHChKay Ta
«OpUTaHCBbKa» MOJIEN», SIKI 1€ HA3WBaIOTh «PUHKOBHUMM»). OJIHAK 3BUYAWHO B
«YUCTOMY» BUTJISI KOJHA 3 HUX HE ICHYE, a X CKJIaJOBl1 €JIEMEHTH 3HAXOIATHCS B
nocTiiHii B3aemonii. DakTHYHO MOBa e Jullle MpO MPEBATIOBAHHS Ti€i YW 1HIIOT
MOJIeJIl y TIPOIleCi BUOOPY THUX UM IHIIUX HAMpPSMKIB Ta 1HCTPYMEHTIB JEP>KaBHOTO
peryioBaHHs y cepi KyJIbTypH, a TAKOXK pealtizallii KyJIbTypHO-TOJITHYHUX PILICHb.

Ha namry mymky, B KOHTEKCTI YKpaiHM JOIIBHO Oyno O MoeaHaTd eJIeMEHTH
PI3HHUX CUCTEM. 30KpeMa, 3 «aMEpUKaHCBHKOD» MOJENl MOXHa 3al03WYUTH CUCTEMY
MOATKOBUX MUIBT JIJIsi IPUBATHUX OCIO 1 KOPIIOpAIliid, SKi MATPUMYIOTh KyJIbTypY, a
TaKO>X YaCTKOBE a00 ¥ MOBHE YBUILHEHHSI BiJ] MOJATKIB HEKOMEPIIIHHUX MHUCTEIBKUX
oprasizaiii, akIfiii, OKpeMHx MHTLIB. 3 «OpUTAaHCHKOI» — 301IbIIEHHS 00’ €My KOIITIB,
10 BUAUISIOTHCS HA KYJbTYPY, B JepKaBHOMY OIOKETI. 3 «(ppaHIy3bKOi», 3 OTHOTO
00Ky, — KOHTPOJIb ICPKaBHUX CTPYKTYP 3a IPOLECOM BUJIIJICHHS Ta PO3MO/LITY KOIITIB,

a 3 IHIIIOTO — JJOTIOMOTa Ta CIIPUSHHS MICIIeBUX OopraHiB Biaau [17, c. §].
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[Ipouec peanizailii KyJbTypHOT MOJITUKH, SIK 3a3HAYAIOTH JOCHIIHUKH, IOBUHEH
MICTUTH TMEBHI BUAM Jid 32 BU3HAUEHUMHU HANpSIMKaMU (BU3HAYEHHS KYJIbTYpPHUX
IIHHOCTEM, IIJIeH 1 MPIOPUTETIB; MPOTPAMH 1HIIIATUB 1 BUTpPAT, IO BiJANOBIIAOTH M
I1JISIM, SIK1 ¥ CTPUHAMAIOThCS BJIaCHE K (DOPMYBaHHS KYJIBTYPHOT MOJIITUKH; MOHITOPUHT
MOJIITUKH), a TAKOXK MATH BJIACHUH TOJITHKO-TIPaBOBHI iHCTpyMeHTapiit [18, ¢.8]. Ile
IJIKOM Y3TOJKYEThCS 3 0aKaHUMHU HaIlpsIMaMy MOJEpHI3alii cucteMu (piHaHCYBaHHS
KyJIbTYpHO-1HGOpMAaIIiitHOT cepu.

Cepen oCHOBHUX Mojiene (piHaHCYBaHHS JepkKaBoto cepH KyJIbTypH 3apyOiKH1
JNOCHIIHUKU BUIUISIIOTH TaKi, 110 OTPUMAJIM YMOBHI Ha3BH: JepiaBa-HATXHEHHUK,
JiepKaBa-MaTpoH, Jep)kaBa-apXxiTEKTOp 1 JAepxaBa-1HxeHep. JlyKe BaXJIMBO 1 Te, 1110
OJlHa 1 Ta K KpaiHa MOKe BUKOPUCTATH OJHOYACHO B3aEMOJOIMOBHIOIOUI MO, TOMY
3anpornoHoBaHa Kiacudikalls He € B3aeMOBUKIIIOUHOMO [19, ¢. 43—-80].

BypxnuBi 3MiHM, $IKI BiJOyBalOThCS B CY4YacCHOMY CBITI, TNPHU3BOAATH JO
CTaHOBJICHHSI KOHIICTII(Ii CTaJOr0 PO3BHUTKY Yy cepi eKOHOMIKH JEp>KaBH, 10 POOUTH
KJIIOYOBUMH Yy BCIX cdepax COI[aJbHOIO XUTTS, BKIIOYAIOYM KYJIbTYpPY, MOHSTTS
«3MIH», «TIAPTHEPCTBA» 1 «3HaHb». OTxe, s YKpaiHu Moke OyTH NEepCHEKTUBHOIO
MOJIeNIb JCPKaBU-«IIATPOHA», ¢ MOJITHKA ()IHAHCYBaHHS «HA BIJCTaHI BUTATHYTOI
PYKI» BIAMOBIA€ Cy4aCHUM MI>XKHAPOJAHUM TEHICHIIISIM, XapaKTePHU3Y€THCS MPOLIECaMu
JETIeHTpam3aIli 1 perioHamizamii KyJbTypHOI MOJITHKH, IO B IUJIOMY BIATOBIiIa€E
CTpATerisiM COIIaILHOTO PO3BUTKY [17, ¢. 14].

Jnist Ypainu chOoroHi MOTPiOeH CTaTH JOPEUYHUM JOCBIA MIATPUMKHU KYJIBTYPH Y
pI3HUX KpaiHax cBITy. Tak, @paHilis — 11¢ KIACUYHUN MPHUKIIAJ TOTO, 10 MPUHHITO
HA3MBATH KOHTHMHEHTAJILHOI MOJEUII0 KYJbTYpHOI TIONITUKU: JEep’KaBa, SK Ha
3arajibHOHAIIOHAJIBLHOMY, TaK 1 Ha pEerioHaIbHOMY PIBHSIX, HE JIMIIe (PIHAHCYE 3aKIIaAH
KyJIbTYpH (B TOMY YHCIII 1 HE3aJIEXKH1), ajie 1 aKTUBHO (POpMY€E KYJIBTYpPHE CEPEIOBHUIIIE.
["onoBHMIA TpaBers Ha IbOMY TOJII — MIHICTEPCTBO KYJIBTYPH, sIKe OyJI0O CTBOPEHO B
1959 pomi npesuaentom Illapnem ne ['omrem. 3apa3 BoHO Ha3uBaeThCss MiHICTEPCTBO
KyJIbTYpyd 1 KOMYHIKAIl{, IO CBITYUTh MPO e(EKTUBHICTh TOEJHAHHS BJIACHE
KyJbTypHOI Ta 1H(OPMAIIHOI MOMITUKKA AepkaBU. L[boMy BIIOMCTBY HpUILIAETHCS

IPOBIIHA POJb B MIATpUMII (paHIly3bKoi 1A€HTHYHOCTI. ['0JIOBHMI OpUHIMI — 1€
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BIJIMOBIIAIBHICT, MIHICTEPCTBA 32 IOCTYITHICTh HAWBAKIIMBIIIUX BUTBOPIB MUCTEIITBA
MaKCUMaJIbHIN KUIBKOCTI JFOAEH, TIPU TOMY, IO OCOOJMBA yBara HMPUAUISTUMETHCS
¢bpaniy3pkomMy muctenrBy .Tomy npukinaa dpaniii HOBUHEH CTaTU MOKAa30BUM IS
Ykpainu.

o crocyeThcs BenmukoOpuTanii, TO Cmifi 3raiaty, o caMe B i kpaini B 1940 p.
OyB CTBOpEHMI MEPILIHI B CBITI TpooOpa3 MiHiCTepCcTBa KylbTypu — Pana 3 miaTpuMku
my3ukH 1 muctenTB (Council for the Encouragement of Music and the Arts). ITpuniumnmy,
AK1 JIe)KaTb B OCHOBI OpPUTAHCHKOI KyJbTYpHOI MOJITHUKU TepeadavyaroTh, aKTHUBHE
BTPYYaHHs JEp>KaBU B CIPaBU KyJIbTypH 1 iHPopmalii. ['0J0BHE npaBuiio — 3rajaHuii
BUIIE «IPHUHIMII BUTATHYTOI PYKW»: ydacTh Oe3 ympaBiiHHs. biumein toro, Hapasi
OputaHcbkuii [lemapTaMeHT KyJlbTypH, Mellia Ta CIOPTY HE 3/iiCHIOE (piHAHCYBaHHS
caMocCTiitHO. B Hioro QyHKIIT BXOAUTH PO3MOILT OIO/KETHUX KOIITIB Yepe3 areHTCTBA,
0 MAalOTh CTaTyC HEKOMEPLIMHUX OpraHizamiii 1 KepyITbCS HE3aIeKHUMHU
aupextopamu. ['o0BHUM 3 Takux areHTCTB B AHIJII € Pana 3 kynsrypu (Arts Council
England), a B llloTnanaii - Creative Scotland.

PagukanpHOIO BIAMIHHICTIO cHUCTEeMH (DiHAHCYBaHHS OpPHTAHCHKHUX YCTaHOB
KyJIbTYypU BiJI KpaiH KOHTHHEHTaJbHOI €Bponu € Te, 10 3a3HA4YeHl areHTCTBa
PO3MOIISIFOTE HE TUTHKU OFO/HKETHI TPOIITi, a ¥ KOIIITH, SIK1 HAAX01Th Bijl HarionanpHO1
JoTepei — BoHA (iHAHCY€E MOHAI HIX TpeTHHy BUTpaT Pamu 3 kynbrypu. Kpim Toro,
OCTaHHS TaKOXX OTPUMY€E TpOIIl BiJi MPUBATHUX CIOHCOPIB 1 (paHApal3MHTOBUX
kamnaniil. Lleit qocsig 3apa3 3anpoBamxyeTbes 1 B Ykpaini. Tak HemonasHo KaGinet
MiHicTpiB YKpaiHU CXBajluB MPOEKT 3akoHy Ykpainu «IIpo BHECEHHS 3MiH [0
bromxeTHoro xoaekcy YKpaiHuW HIOJ0 CTBOpeHHs JlepskaBHOro (POHIY MiATPUMKH
MEIUIIMHY, CTIOPTY, OCBITH, KyJIbTypH Ta Haykm» [20].

Taxkuit maxig, mopsa 3 TPAAMIINHOK B OCTaHHI ACCATHIITTS YBarow [0
KpEaTUBHUX 1HIYCTpiil 1 3a0XOuYeHHs MIIANPUEMHHUITBA B cdepl KyJIbTypH,
B1JOOpaXEHMIA 1 B TIEPEITIKY TOJIOBHUX HAIPSIMIB OPUTAHCHKOT KyJIbTYpHOI MOTITUKY. Lle
MiTPUMKAa MHUCTEITBA, 3a0€3MeUeHHs JOCTYIy MOJOMI JI0 KYJBTYPHOI JISUTBHOCTI,

niATpuMKa mnporpamu  «MIiCTO KyJbTypu» (3a0XOYEHHSI KYJIBTYPHOTO TYpH3MY),
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JIOTIOMOTa OpraHi3aiisiM KyJbTYypd B IMONIIYKY HOBHUX JiKepen (iHaHCYBaHHA Ta
POCYBaHHs OPUTAHCHKOI KYJIbTYPH 32 KOPOHOM.

Sk 1y Opanuii, KyabTypHa HONITUKA B ['epMaHii (pakTHUHO 3aMKHYTa Ha JepKaBi.
3 0/IHI€I0 1CTOTHOIO BIIMIHHICTIO: B HiMeuunH1 BOHA MOBHICTIO JielIeHTpaTi30BaHa. TyT
Hemae (enepanbHOro MiHicTepcTBa KYJIbTYpPH, a KyJbTypHI 1HCTUTYIII OTPUMYIOThH
cyOcunii Bia ypsaaiB peaepanbHUX 3eMeb 1 MyHIIUOATITETIB, IPU [IbOMY 4acTO POJb
MICT BUSBIAE€TbCS 3HauHimie. JIJis HIMEUbKOT KyJbTYpPHOI TOJITHKHA ICTOTHUM €
YSIBJIIGHHS TIPO JIepKaBy SIK TapaHTa CBOOOAU CJIOBA Ta XYA0XKHBOI HE3aJIEeKHOCTI. Y
HiMeuunHi TakoX Mpaloe IpaBUI0 «BUTATHYTOI PYKW»: AepkaBHe (DiHAHCYBaHHS He
MOBMHHO BIUIMBATH HAa CHOCOOM BHUCJIOBJIIOBAHHSA, 1 TOMY HIMEIbKI OpraHizarii
KyJIbTypU B OCHOBHOMY IPAIIOIOTh HA OCHOBI CaMOBPsAAHOCTI. Skio B BennkoOpuranii
Jiep>KaBHI MPUHLKIIM Ta HAIPSIMU KYJIbTYPHOI MOJITUKU MEPETIAIaloThCs YPAIOM pa3
Ha K1JIbKa POKiB, TO B HiMeu4nHi Tpy roJI0BHI MPUHIIMIIK 3aJTUIIAIOTHCS HE3MIHHUMU 1
IPAaHUYHO 3araJIbHUMHU: JIEHEHTpasTi3allis, JepKaBHa MATPUMKA 1 pI3HOMaHITHICTb.

denepanbHUid ypsa MIATPUMYE OJHE 3 HAWBKJIUBIIIMX HAIPSAMIB KyJIbTYpPHOT
noiTuky HiMequnHu: mpocyBaHHA KyJIbTYpH, HAYKH 1 HIMELIBKOT MOBHU B YChOMY CBITI.
[{ro AisIBHICTH 3MIMCHIOIOTH HE3aJCXKHI OpraHizailii, ikl y TOH XK€ 4ac OTPUMYIOTh
nepxaBHe ¢inancyBanns: ['ete-inctutyT, Himenpkuit akagemiunuii oomin (DAAD),
[actuTyT MikHapoauux 3B's13kiB (IFA) 1 6araro iHmmx.

CIIA — e enrHa BeIMKa B EKOHOMIYHOMY 1 KyJIbTYPHOMY CEHCl KpaiHa, e HeMae
chopMybOBaHOI Ha PiBHI JAekiapaiii a0o 3aKOHY KyJbTYpHOI MOMITHKU. Bona
BHU3HAYAETHCSI HE JIEPKABOIO, a 4Yepe3 B3aEMOJII0 PI3HUX aKToOpiB, 1 ii MOXHa
chopmyItOBaTH  SIK  «PI3HOMAHITHICTh, CAMOCTIMHICTh, 1HIIIaTUBA 1 IIWPOKa
niaTpuMKay. B AMepuiii B3arani Hemae MiHicTepcTBa KyibTypu. denepanbHuil ypsia
MICTUTh KUIbKa BEJMKUX, II[0 MAalTh HAI[lOHAJIbHE 3HAYEHHS OpraHizarlii:
CMITCOHIBCBKMIA 1HCTUTYT, KyJIU BXOAATh 20 HaHOUTBIINX MYy3€iB 1 Jeski 010a10TeKn
(bibmioreka Konrpecy BBaxkaeTbcs migpo3aiiom camoro Kourpecy). Ta uactuna
benepabHOTO OIOKETY, sIKa MpU3HAYCHA KYJIbTYP1, PO3MOATSIETHCS Y BUTJIS I TPAHTIB

yepe3 Hamonameauii porn muctents (National Endowment for the Arts). Crektp
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TUSTBHOCTI (DOHIY HAA3BUYAMHO IIMPOKUN: B JITEpPATypu 10 MUCTEIBKOI OCBITH.
KyneTypy 1 MECTEIITBO MIATPUMYIOTh IITATH 1 MyHIITUTIATITETH, ajie X pOJIb HECYTTEBA.
[To3uTHBHUM € Te, 1110 Hapa3i B YKpaiHi BiIOYBalOThCS peaibHi CpoOU MOI0IaHHS
OCTaTOYHOTO TpUHIMIY (iHAHCYBaHHS KyJIbTypu Ta iHdopmaliiHoi chepu 3
ypaxyBaHHSIM IPOTPECUBHOTO JOCBITY 3apyOLKHUX KpaiH. Y Jep:kaBHOMY OIOJKETI Ha
2021-#1 mepembadeno 30umbIeHHS (iHaHCyBaHHS MiHICTepCTBA KyJIbTypH Ta
1H(popMaliiiHoT nomiTHKY Ha 52% y nopiBHAHHIL 3 2020 pokoM. TakuM 4MHOM, 0OCST
OromkeTHUX KomTiB 3a 3akoHOM «IIpo nmepkaBHuit OropkerT Ykpainu Ha 2021 pik»
octato4yHo ckianae 12 mapa 524 mun 251,1 rpH. [21], 1110 € HAOYHOIO JEMOHCTPALIII0
MOCTYIIOBOI 3MIHM CHPUUHATTS poyli KyJIbTypu 1 1H(popMalii st AepkaBu. Takox
BITPOBA/IKYIOTHCSI HOBITHI MEXaHI3MH 11 BCEOIYHOT MATPUMKHU 1 1HBECTyBaHHS rajTy3i.

Takum urHOM, 3aBASIKK 3aTBepKeHoMy Oroketry y 2021 pori MKIIT Ykpainu
[UTaHy€ TIOYaTH peati3alliio 3aljlaHOBaHUX MporpaMm, 30KpemMa, MpoekTy «Bemnka
PecraBpartisiy, CTBOpeHHS MEHTPIB KyJIbTYPHUX TOCIYT, MPOTpaM Jii HAPOIHUX
XYJIOKHIX TIPOMHUCIIIB 1 TOMYJIApU3allil YUTaHHS, CHCTEMHUM PO3BUTOK 1 MPOCYBaHHS
BHYTPIIIHBOTO Typu3My, OyAiBHHLITBO HaiioHaibHOTO MEMOpiadbHOrO KOMILIEKCY
I'epoiB Hebecnoi CotHi — My3ero PeBostorii rizaocti, My3sero ['onogomopy, My3ero
ba6unoro fpy 1 ramy3eBoro Aep>kaBHOTO apxiBy, IpOrpamMu iHPOpMaiiiHoi Oe3neKu Ta
MeiarpaMOTHOCTI.

[InaHyeTbCss CTBOPUTH JBa HOBI I1HCTUTYTH: Jlep)kaBHOI CITy’)kOM OXOpOHHU
KyJbTYPHOI CaAImuHu Ta Jlep:kaBHOT IHCTIEKITIT OXOPOHH KYJIbTYPHOI CIIAIIINHU.

Oxkpim nporo BuauieHo 300 MitH TpH cyOBeHITIH Ha MicIeBl Tporpamu. J{o Toro x,
OroKeT nepeadaydae i BUTpaTy B po3Mipi SO MITH TPH Ha CTBOPEHHSI 1 pO3TOBCIOKEHHS
naTplOTUYHMX cepiaiiB [22].

OTxe, BpaXOBYIOUH CBITOBUM JTOCBIJ ITyOJIIYHOTO aJIMIHICTPYBaHHS Y KyJIbTYpPHO-
iHpopMarliitHid cdepi, CHiI MOCTYNOBO BIIAXOAWTH BiA 3acCTapuUIOro MPHHLHUITY
yTPUMaHHS MeEpexXi 3akiaaiB Ta 00 €KTIB KyJIbTypHO-1H(GOpPMAIIIHOT CUCTEMH 10
peXUMY 1HBECTYBaHHS B Hei, CTBOPEHHS HOBUX 3aKJIaJliB Ta MPOEKTIB, (PiHAHCYBAHHS

SKHX Ma€ BIIOyBaTHCA 3 ypaxyBaHHIM MOTpeO eKOHOMIKH KpaiHu (perioHy, MicTa, cena,
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CEJNMINA) 31 CTBOPEHHSAM HOBHX POOOYMX MICIIb, & TAKOXK POOOTO/IABIIIB Ta MPAaIliBHUKIB
1iei chepu.

B mepcrexktuBi X cydacHa Mojedb MMyOMIYHOrO aJAMIHICTpYyBaHHS B cdepi
KyJIbTYypH Ta 1H(POPMAIINHOI MOJITUKK 0a3yBaTUMEThCS Ha JEPKABHO-TPOMACHKHUX
3acajax, ae camo MiHiCTepCcTBO Mae BUKOHYBATH Psifi BIACHUX (PyHKI1H (HOPMOTBOPYY,
oprasizaifiiiny, KOOpAWHAIiHY, 1HPOPMAI[IHHO-aHATITUYHY TOIIO), HAJAaBaTH SKICHI
aJMIHICTpaTUBHI TOCIYTH, 31HCHIOBaTH (DiHAHCYBaHHS 0a30BOi MeEpexi 3aKjajaiB
KyJIbTYpH 3arajlbHOAEP KaBHOTO PiBHS, pO3pOOISTH OCHOBH 1H()OPMALIIHOT OTITHKH.

Oxkpemi (QyHKIIi, 30KpeMa IMepeBakHA OLIBIIICTh SKUX CTOCYETbCS HAaJIaHHS
KyJIbTYpHUX Ta 1HGOPMAIIHUX TOCIYT HAceJIeHHI0, (piHaHCYyBaHHIO 0a30BOT Mepexi
3aKJIaJiB KyJIbTYPH MICIIEBOTO PiBHS, MAIOTh OyTH MEpeIaHi MiCIIEeBUM (PETiOHATLHUM)
opraHaMm nmy0JIYHOTO aJIMIHICTPYBaHHs y 11iH cdepi.

B pesyabrati MKIII noBHMHHO MepeTBOPUTHUCS HA Cy4acHUN MOAEPHIZ0BAHUN
MDKBIJOMYMHA Ta KOOPAMHYIOUHMA oOprad, 1o (opMye IepKaBHY KyJIbTypHO-
iHopMallliHy TIOJITUKY Ha OCHOBI KOMILIEKCHOTO MeXaHi3My (IOJIITUYHOTO,
OpraHi3ariifHo-PaBOBOTO,  HOPMATHUBHO-MIPABOBOTO,  (hIHAHCOBO-€KOHOMIYHOTO,
1H(DOpMaIIHHO-aHATITUYHOTO) 3 BUKOPHUCTAHHSM HOBITHIX MIPUHITUIIB, (DOPM 1 METOIIB
TISITBHOCTI.

TakuM 4MHOM, MpPaKTUYHE BUPIMIEHHS TEOPETUYHUX IMUTAaHb HOBOI JOKTPUHHU
nyOJIIYHOTO aJMIHICTpYBaHHS B 1H(OpMaIIMHO-KYyIbTYpHIA cdepi B VYkpaiHi 3
ypaxyBaHHSIM CBITOBOTO JOCBiy IOTPEOye 3aCTOCYBAHHS aIMiHICTPATUBHO-TIPABOBHUX
3aco0iB, a came: (1) po3poOKu 1 peasizailii HOpMaTUBHO-IIPABOBUX aKTiB, 1110 3BAYKAOTh
Ha crnenu@iKy peryaroBaHHsS TPATUIIAHUX 1 IHHOBAIIMHUX KYJBTYPHHUX IPOLECIB; (2)
3MIIACHEHHSI €KCIIEPTU3M HOPMATHMBHUX TPABOBHUX JOKYMEHTIB, IO MPUUMAIOTHCS, 3
TOYKH 30pY iX BIUIUBY Ha cepy KyJbTypH Ta iH(opMalii B 1IIJIOMY 1 OKpeMi ii raiysi;
(3) mpoBeaeHHS 3aXO0/iB MO MIJBUIICHHIO MPABOBOi KyJIBTYpH HACEJIEHHS 1 TBOPUUX
MPAaLiBHUKIB B IIApUHI KYJIBTYPHOI JiSUTBHOCTI Ta Mac-Meia, B TOMY YHCII HE3aJISKHUX
KYPHAJICTIB; (4) po3pO0KH Cy4acCHMX CTaHIApTIB 1 HOPMATUBIB HAJaHHS KYJbTYPHUX

Ta 1HPOPMALIHHUX MOCTYT HACEIIEHHIO TOIIO.
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1.3 IIpo6siema TOpriBii JIOABMHA B YMOBAX 30POHOr0 KOH(PJIIKTY HA TepUTOPil
Ykpainu

Opna 3 BaXJIMBUX CBITOBUX MNpOOJieM MOMIMii Ta Cy4acHOTO CYCHUIbCTBA Ha
CHOT'OJIHI € MOIIYK NUIAXIB MPOTHIT Ta 3amobiranHio Toprieii jdroapMu. Lle sBurie
MO’KEMO Ha3BaTH Cy4acHOIO (opMOI0 padCcTBa 1 (HOPMOIO HACHIIHCTBA, 110 CIIPUIHHSIE
PHU3UK JUIsI )KUTTS Ta 310poB’°st ocodu. XKoaHa KpaiHa CBITY HE MOXKeE LIJIKOM BOEperTH
CBOIX IPOMAJISIH BiJ] IIbOTO TATapsi, YKpaiHa He € BUHATKOM. HecTabinbHa coriaibHO-
€KOHOMIYHA CHUTYallisl, HU3bKUI piBEeHb MPABOBOI KyJbTYpU HACEJCHHS, HACUIHCTBO
IpPOTH JKIHOK Ta JITeH, KOPYIIis, MOJITHYHHN aucOanaHc, KOH(MIIKT Ha CXOji
Yxpainu, Oe3NpUHIUITHICTH 3JI0YHHIIIB, HAPOIIIEHHS TIOMUTY Ha JEIIeBY POOOUY CHUITY
abo HedopMmanbHy Mpalio, 3pocTaHHs NoTped B cdepl TpaHCIUIAHTAIlll OpraHiB
CTBOPIOIOTH CIIPUSATIMBI YMOBH JJI1 PO3BUTKY TiHROBOIO Oi3Hecy y cdepi TOPTiBii
JTIOABMHU. AKTYalbHICTH NPOOJEMHU TOPTIBII <OKMBHUM TOBapoM» B YKpaiHi,
MOTJIMOJIOETHCS ¥ TUM (PaKTOPOM, 110 30pOHHMM KOH(IIKT Ha CX0/I1 CTaB TOJAaTKOBUM
1 CIIpUSIOYNM JKEPEJIOM HAPOIIEHHS TAHOTO SBUIIA B HAIIIH IepKaBi.

Ha croroani Ykpaina € kpaiHoto, 3 sIKO1 3/IIHCHIOETHCS €KCIIOPT «KUBOTO TOBAPY»
Ha CBITOBI «puUHKW» — J0 Typewunnu, Irtamii, [lomemr, Icmanii, Himeuuwnwu,
VYropmunu, Yexii, ['penii, O6’ennanux Apabebkux Emipartis, I3painto, Crnomyuenux
HTaTiB AMepuku Ta iHIIMX Kpaid [23, c. §].

OxynoBaHi TepuTOopii, IO 3HAXOAATHCI HA CXOAI YKpaiHH € 4YyJIOBUM
(byHIaMEeHTOM 1715l TPOLBITAHHS CBABUILHOTO O€33aKOHHs. Yepes HellJKOHTPOIbHICTh
[IUX TEPUTOPIM aKTUBHO 3POCTAE KUIBKICTh BUIMAJKIB TOPTIBJII JIFOJbMH. 30pOMHUI
KOH(UTIKT Ha CXO1 KpaiHU MPHU3BIB J0 TOTO, IO JIFOAH, Kl TaM MPOKUBAIA, MYCHUIIU
3MIHIOBAaTH MICIIE )KUTTS, BTpadyaTu poOOTY, TOXOAH, BIEBHEHICTh Yy 3aBTPAIIHbOMY
JIH1, yCe 11e 3p00uII0 0COOIMBO BPA3IMBUM iX JJIS €KCILTyaTallii.

KouBenuiss Opranizamii  OO'egmannx Hamiit npotu  TpaHCHamioOHaIbHOT
OpraHi30BaHOi 3J0YMHHOCTI BH3HAYa€ TOPTIBIIO JIOABMH SIK 3I1HCHIOBAaHI 3 METOIO
eKCIUTyaTallii BepOyBaHHs, MEPEBE3CHHS, Mepeaady, MPUXoByBaHHs a00 oJep KaHHS

JOJIeH MUISIXOM 3arpo3u CHIOK abo ii 3acTocyBaHHs a00 1HmMHUX (HOpM TPUMYCY,

28



THEORETICAL AND PRACTICAL RESEARCH IN LAW

BUKpAJCHHS, IIaxpaiicTBa, oOMaHy, 3JOBXHBAHHS BIAJ0K0 ab0 ypas3IuBiICTIO
MOJIOXKEHHsI, 00 NMUIIXOM MIAKYIY, Y BUIJISI TUIATEXIB a00 BUTOJ, JJIsl OJCp>KaHHS
3roAu 0CO0M, sIKa KOHTPOJIIOE 1HITY 0co0y [24].

B ykpaiHCbKOMYy 3aKOHOJABCTBI TEPMiH «TOPTIBJISA JIFOJbMI» TOJIAHO Y 3aKOH1
VYkpaiau «[Ipo mpoTwmiro TOPTiBIl JIOABMHU»: 1€ 3AIMCHEHHS HE3aKOHHOI YTOJH,
00’€KTOM SIKO1 € JII0JIMHA, a TaK caMO BepOyBaHHs, MEPEMILEHHS, TEPEXOBYBaHHS,
nepegadya abo oJiep)KaHHs JIFOJWHHU, BUMHEHI 3 METOK €KCIUTyaTallii, y TOMY YHCIi
CEKCyaJIbHO1, 3 BUKOPHUCTAaHHSAM OOMaHy, IaxpaicTBa, MIAHTaXy, YpPa3IUBOrO CTaHY
moauHu  abo 13 3aCTOCYBaHHSIM 4YH TIOTPO30I0 3aCTOCYBaHHS HACWIBCTBA, 3
BUKOPHUCTAHHSM CJIY>KOOBOT'O CTaHOBHIIA a00 MaTepiajabHO1 Y 1HIIOT 3aJIKHOCTI BiJT
1HI101 0cO0Om» [25].

3akoHOAaBCTBO Yy cdepi O0OpoThOM 3 TMOUIMPEHHSM TOPTIBII  JIFOJbMHU
XapaKTEPHU3YETHCS MUPOKUM CIIEKTPOM HE TUIBKHU HaIllOHATBLHUX 3aKOHOIABUMX AKTiB,
aje 1 MDKHApOJAHWUMH HOPMAaTHBHO-TIPaBOBMMH akTamu. A came: [IpoTtokon mpo
NOTNEPEHKEHHST 1 MPUIMHEHHS TOPTIBJ JIIOJbMH, OCOOJMBO KIHKaAaMU 1 JITbMH, 1
nokapanHs 3a Hei; KonBennisa Pagu €Bponu npo 3axoau 11010 NPOTUIIT TOPTiBICIO
monbmu, Konsenilis OOH npo 60poTeOy 3 TOPTIBJICIO JIIOABMH Ta €KCIUTyaTaIli€lo
OPOCTUTYLIT TpeTiMUu ocobamu, 3akoH Ykpainu «IIpo mpoTuairo TOPriBil JOIBMI.
AHaji3 HOPMAaTHUBHO-MPABOBOTO MOJISI MPOTU[IT Ta 3amO0IraHHA TOPTIBII JIOIbMU,
nokasye, 10 He JUBJISIYMCH HA TE, IO AaHTHUTEPOPUCTHYHA OIepallisi Ha TEPUTOPIi
Jlonenpkoi Ta Jlyrancbkoi 007acTei! MpoOBOAUTHCS BXKE HE OJIUH PiK, 3ac00u O0pOTHOH
3 SBHINEM MPOJAXY «OKUBOTO TOBapy» 3aJMIIMJINCS 1 MO ChOTOJHI TAaKUMHU 5K 1 B
MHPHUI 4Yac.

Cdepa Toprisii J101bMU B TIHBOBOMY CEKTOP1 €KOHOMIKH 3A1HCHIOETHCS 3 METOIO
TPYIOBOi W CEKCyalbHOI eKCIUTyaTallil, a TaKoXX Il BUKOPHCTAHHS B >KeOparTai,
nopHoOi3Hec1, 30pOMHUX KOH(IIIKTAaX, BTSTHEHHS y 3MI0YMHHY AiSUIbHICTh, BUITYYCHHS
OpraHiB, IPOBENCHHSI TOCTIIIB HaJ JIFOIMHOIO Oe3 ii 3roau Ta 1HIIe.

30poiiHuii  KOHQIIKT Ja€ MOXJIMBOCTI HE JIMIIE JUIi MPOTU3AKOHHOTO
nepemimieHHs: 30poi, OoenpumnaciB, HApKOTUKIB, aye i monaei. HoBa mns Ykpaiau

rpyna puU3MKy, II0 MOXE JIETKO CTaTH >KEPTBOIO TIHBOBOTO PUHKY € BUMYIIEHI
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nepeceseHil abo BHYTPINIHBO MEPEMIIIEHI 0COOM 13 30HU 30pOHHOTI0 KOH(MIIIKTY Ha
Cxoni VYkpainu. OCHOBHUMU NPUYUHAMHU TIOIIUPEHHS TOPTIBIl JIIOJABMH € Takl
dakTopu: HeCTaTKW; NPHUBAOIUBICTD KpallUX YMOB KHUTTS B IHIIOMY MICIIi;
HEMOJXKJIMBICTh TMPALICBIAIITYBAaHHS;, OPraHi30BaHa 3JIOYMHHICTh; JAUCKPUMIHALIIS
KIHOK; HACHJILCTBO HAJl JKIHKAMHU; MOJITHYHA HECTAOUIBHICTH; 30pOiHI KOHDIIKTH;
MOMUT Ha TOCIYT'HM B CEKC-1HAYCTpii; BaKKe E€KOHOMIYHE CTAHOBHUIIE TPOMAISH 1
0e3podiTTs [26, c. 28-29]. TlepepaxoBaHi YMHHMKHA MalOTh MO3UTHUBHUM BILJIMB Ha
MOIIMPEHHSI TOPTIBII «KUBUM TOBAPOM.

Yepes HEBHU3HAUEHICTh TEPCIEKTHB IIOJ0 TOJANBIIOTO PO3MIIICHHS Ta
IpaleBlalliTyBaHHs, TOOYTOBI TPYHOII Ta Opak pecypciB (30kpema, (hiHAaHCOBHUX),
BUMYIIICHI TEpecesieHIll a00 BHYTPIIIHBO MEpeMIlIeHl 0coOM 13 30HU 30pOHHOTO
KOHQIIIKTY € OCOONMBO Bpa3iMBUMH Ta CXWJIBHUMHU JO TNPUHHATTS CyMHIBHUX
Opomno3uiii  BepOyBaldbHUKIB. 3HAYHA KIJIbKICTh MEPECETCHIIB HaMararoThCs
OTpUMATH TPUTYJIOK YW POOOTY 3a KOPIOHOM, a Opak 3HaHb MIKHAPOJHOTO Ta
BHYTPIIIHBOT'O 3aKOHOJIABCTBA 1HIIUX KpaiH BIAHOCHO CTaTycy ODKEHIlM 4d IIyKada
MPUTYJIKY CIIPHUSE CTATH OOMAHYTHM IIaXpasiMU YH TOPTIBIIMU JTI0AbMU. Came ToMy,
3 METOI0 HEAOMYIIECHHS TOPTIBIl «KUBUM TOBAapOM» Ta MPOTHIIi IHOTO SBUIIA, HA
OKYTIOBaHUX TepUTOpisix Cxony Ykpainu HEOOX1AHO:

- TOCWJIUTH B3a€MOJIII0 ONEpPaTHUBHUX Mifpo3autiB HamioHnanbHOi momimii Ta
BIMCHKOBOCITYKOOBIIIB, 1110 HECYTh CIIy»0y B 30H1 Omepaiiii 00’eqHaHUX CHJI Ha
MyHKTax MPOITyCKY;

- TIOCTIHHO TPOBOJUTH PO3’SICHIOBAJIbHY pOOOTY y IOMY HampsMy
BIMCBKOBOCIIYKOOBIIIMM Ta BOJOHTEpPaMH, IO 3HAXOAATbCS Yy 30H1 Omneparii
00’€THaHUX CUJI, CEpel HACEICHHS;

- IOTJIMOUTH MEXaH13M MPOBEJICHHS CHUIbHUX 3aXO0/1B OMEPATUBHUX Ta CIIITUUX
MiAPO3AUTIB MOMILI] Y BUSBJICHHI, JOKYMEHTYBaHHI Ta PO3CIiAyBaHHI KPUMIHAIBHUX
MPaBOIOPYIICHD LI1€T KaTeropii crpas.

Onniero 3 HaliHeOe3NMEeYHIMMKA Ta HaWCTpalIHIMUX (opM TOPriBil JIIOABMHU, HA
HaITy TyMKY, € TOPTiBJIS JIFOABMH 3 METOIO BUJTYYCHHSI Y HUX OpraHiB a00 TKaHWH JIsI

TpaHcIulaHTaii. «YopHUN pPHUHOK JIIOJCHKUX OpraHiB», Ha Kajb, AKTUBHO

30



THEORETICAL AND PRACTICAL RESEARCH IN LAW

po3BUBaeThCcs B YKkpaiHi. HalfwacTime came rpomajsHyd Hamoi KpaiHU CTarOTh
KEPTBAMH «YOPHUX TPAHCIUIAHTOJIOTIB» HAa CBITOBOMY PHUHKY. 30pOMHUN KOHQIIIKT
i€ SIK KaTali3aTop JJis 301IbIIIEHHS MPABOMOPYIIICHb B IbOMY aCIICKTI.

Ha cporogni B YkpaiHi, € 03HaKH, SKI BKa3ylOThb HAa PO3UIMPEHHS «YOPHOTO»
PUHKY OpraHiB 1 TKaHUH JTIOAUHU. Hemomiku y 3aKOHOAABCTBI, SKUM PEryIIOETHCS
nepecajgka OpraHis, 1 MOB’s13aH1 3 MM KOMEPLINHHI IHTEpEeCH, KOPYIILIA 1 MaxpaicTBO
CTBOPIOIOTH MIATPYHTSI JJI1 PO3BUTKY HE3aKOHHO1 TOPTiBJl OpraHaMu JtoauHu. Taki
37I0YMHU BXK€ BUUIUIA 33 MEXI HalllOHAJIbHUX, TOMY OOpOThOa 3 HUMM BHMAarae
CKOOPJAMHOBAHUX 3YCHUJIb CBITOBOI CIIBHOTH [27, . 10]. «HopHa TpaHCIUIAaHTOJIOT 151
€ TJI00aJBbHOI0 MIKHAPOJHOK MpobiieMoro. HalicTpalHiiie Te, 1Mo yepes 1e SBUIIE
TMHYTh HI B YOMY HE BHUHHI JIIOIU, a yacTime 3a Bce 1 aitu. [Ipo me cBimyathb
HEOJHOPA30B1 3HUKHEHHS JITEH 3 HEBIIOMOIO iX IMOJAJIBINOK J0Jer. AGO KOJIM iX
3HAaXOJIWJIM BXKE€ MEPTBUMH 0€3 JESIKUX KUTTEBO HEOOX1THUX OPraHiB.

He3akoHHe BUIyYeHHS y MOTEPIIOro OpraHiB YM TKaHWH ISl TPAHCIUIAHTAIl]
O3HAYa€ NMPUMYIIYBAaHHSA MOTEPHIOro J0 BWIYYEHHS Y HbOIO OpraHiB, TKaHWH, a
TAaKOX KpOBI JIIOAMHM YW ii KOMIIOHEHTIB HUIIXOM 3aCTOCYyBaHHS (DI3UYHOTO UM
NICUXIYHOI'O HACUIIbCTBA, IOrPO3, 0OMaHy, 3 BUKOPUCTAHHAM O€3MOpaHOTO CTaHy Yu
HOT0 3aNIeXKHICTh BiJl BAHHOTO. OTpUMAaHHSI 3T0/IM MOTEPILIOTO HA BUIIYYE€HHS Y HHOTO
OprasiB, TKaHUH, KPOB1 BCE€ OJHO YTBOPIOE CKJIAJ 3JI0UYMHY HependadeHoro ct. 149
KpuminansHoro koaekcy Ykpainu. He3paxkarouu Ha Te, 1110 JF011 HIOUTO JOOPOBIIILHO
MOTO/KYIOThCS Ha BWJIYUYEHHS OpTraHiB, BIJMOBIIHO JO 3aKOHOJABCTBA YKpaiHH
OTPUMAaHHS 3o/ MOTEPHIJIOr0 Ha BWIIYYEHHS Y HbOTO OPTaHiB, TKAaHWH, KPOBI BCE
OJIHO YTBOPIOE CKJIAJl 3JIOUHUHY CT. 149.

JUis BUSTyY€HHS y JIIOJMHU OPTraHiB YM TKAHWH LUISIXOM MPUMYIIyBaHHS a0o
oOMaHy, XapakTEepHUM € BUYMHEHHS iX OpraHi30BaHUMH 3JIOYMHHUMHU Tpylamu, 0
CKJIaay SKUX MOXYTh BXOAWTH MEJUYHI MpaliBHUKKA (MiKapi MIBUAKOT MEIUYHOT
JIOTIOMOTH, aHECTEe310JI0TH-PEaHIMaToOIOTH, XIPypru, OIEepalliiiHi CecTpH, CyAO0BO-
MEJIMYHI €KCHEePTH Ta 1H.), a TAaKOXX OCOOH, SIKI HE BXOJAThH JIO0 YKCJIa MEIUYHUX
MpaliBHUKIB, Ta HaJeXaThb A0 KPUMIHAIBHUX CTPYKTYp, IO CIHELiani3yloThCs Ha

BUMHEHHI TakuX 3704uHIB [27, ¢. 10].
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3nmounHn y cdepl TpaHCIUIaHTAIli oOpraHiB ab0 TKaHWH JIIOJIUHU
XapaKTEepPU3yIOThCAd TIEBHUMHM HEraTUBHUMHU (aKTOpamMHu, a came: HasBHICTIO
«TIHBOBUX» CXeM pOOOTH MEIWYHHX YCTAHOB, BIJCYTHICTIO BCEYKpPAiHCHKOTO OAHKY
OpraHiB 1 TKaHHWH, 3arajllbHOJAOCTYMHOCTI MEIMYHOI JOMOMOTH, HEIOCTATHHOIO
KUTBKICTIO KIIIHIK 3 MEpecajKi OpraHiB, HEJOCTATHIM PIBHEM PO3BUTKY BITUM3HSHUX
KIIIHIK 3 TpaHCIUIAHTAIlli OpraHiB, HEJOJNIKAMHU y MISUIBHOCTI MEIUYHHUX YCTaHOB,
HEMPaBUJIBHUM YSIBJIEHHSIM Y CYCHUIBCTBI PO IOHOPCTBO, HEAOCTATHIM PO3BUTKOM Y
CYCIJIBCTBI MPUHIUIIB TyMaHI3My, a TAKOXK MPAKTUKH JOOPOBUILHUX MOKEPTBYBAHb,
BIJICYTHICTIO CHCTEMHM 3a0XO4Y€HHS (PI3MUHMX OCi0 3a JOOPOBLIBLHE IMOXKEPTBYBAHHS
OpraHiB, ICHYBaHHSM «TPaHCIUIAHTALIMHOTO TYpU3MY» (MPOJIaXK OPraHiB 1 TKAHUH ITPU
BUi3/1l 32 KOPJOH), HAsBHICTIO «YOPHOTO PHHKY» JIIOJCHKHX OpTaHiB 1 TKaHUH,
KOPYMII€I0 MEIUYHUX MPAI[IBHUKIB, CKDYTHUM MaTepiaJIbHUM CTaHOBUIIEM OCi0, sK1
MPOIMOHYIOTH BJIACHI OpPraHu Ha MPOJaXK, YyTKaMU MPO BUKPAJaHHS JIIOJEH 3 METOIO
IpoAaxy iX OprasiB, KpaJbKKaMH OpraHiB XIpypramu IiJ 4ac IUTAHOBUX OIeparlii,
BIJICYTHICTIO HaJIeXHOI p03’ICHIOBAJIbHOT pOOOTH MEIUYHUX YCTAHOB MPO MPABUIIbHE
JIOHOPCTBO (TOXEPTBYBAaHHSI OpPTraHiB), HEJOCTATHIM KOHTPOJEM 3a isIIbHICTIO
MEJIMYHUX YCTaHOB 3 OOKYy IpOMaJChKHX OpraHi3aliliii, MOXXJIUBICTIO 3apOOWTH Ha
MpOJaXKi CBOIX OpraHiB, HEJOCTATHRO CYBOPUMH CAaHKLIAMU KPUMIHAJILHOTO 3aKOHY 32
3M1ACHEHHS HE3aKOHHOI TpaHCIUIaHTalii opradis Tomio [27, c. 11]. Ha croronni yepes
TUMYACOBO OKYIOBaHy TEPUTOPIIO e aKTUBHE IEPEMIIICHHS >XEPTB TOPTiBII
JIOABMH, OCKUTBKA «TOPTIBJICIO JIIOJbMU BBAXAETHCS 3JI0UMH, 10 OYB YUMHEHUH SIK
IpU MEPETUHI JEP>KaBHOTO KOPJOHY, TakK 1 0€3 1bOT0o, 1110 HE € HOro BU3HAYAIBHOIO
o3Hakom» [23, c. 5].

[Ipore moTpiOHO 3BEpHYTH yBary Ha Te, L0 B MeXaxX KpaiHu HabaraTo Jeriie
3HaWTH 0co0y, HIXK 3a ii MexkamMu. BBaxkaeMo 3a HEoOX1JHE PO3MEXXYBaHHS TOPTiBJI1
JIOABMH B MEXaX KpaiHM Ta TOPTIBJI JIOABMH 3 MEPETUHOM ACPKABHOTO KOPJIOHY.
Take po3MexxyBaHHsS TOBHMHHE MependayaTH pi3HE MOKapaHHA y CaHKINI CTarTi
KpuMiHaibHOTO KOJIEKCY.

3a TOpriBio JIOJbMU NepeadadeHa KpuMiHaIbHA BiMOBIAAIBHICT 3@ CTATTEIO

149 KpuMiHabHOTO KOJIEKCY YKpaiHu, B AKii ykazyerbes: « TopriBis JIOAMHONO, a
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Tak camMo BepOyBaHHS, NEPEMIICHHs, MMEePEeXOBYBaHHs, mepenaya ado oJep KaHHS
JIIOJIMHU, BUMHEHI 3 METOI0 €KCIUTyaTallii, 3 BUKOPUCTAHHAM MPUMYCY, BUKPAJCHHS,
oOMaHy, IWIaHTaXy, MaTepiaibHOI YW 1HIIOI 3aJIGKHOCTI TOTEPIIJIOro, WOro
ypa3IMBOro CTaHy abo MiJIKYMy TPEThOi OCOOM, SIKa KOHTPOJIIOE MOTEPHINIOro, JUis
OTpPMMAHHS 3T0JIM HAa WOTO EKCIUTyartamiro» [28]. 3BepHYBIM yBary Ha CaHKIIIO
cT. 149, mo nependayae KpUMiHAIBHY BiIMTOBIIATBHICTB Bi 3 10 8 POKiB M030aBICHHS
BOJIl, MAEMO CKa3aT, 110 JUIsl TaKOTO BUIY 3J0YMHY Take MOKapaHHS € JOCHUTb
ryManHuM. BBaxkaemo, 110 TepMiH KPUMIHAIBHOTO MOKApPaHHS 332 TOPTIBIIIO JIIOJAbMHU
Mae OyTH 3HauHO BUIMM. Hacamnepen 11e moB’si3aHO 3 THUM, 1110 LI€H 3JI0YHUH pyHHYE
JIIOJICHKY T1JHICTb, )KUTTS, CTa€ MPUYUHOIO TICUXOJIOTIYHOT TPABMHU, HE BC1 JIFOJI 3/1aTHI
BITHOBUTHCS MICJIS MEPEKUTOTO, HE YCIX KEPTB € MOXKIIUBICTh y TOJIIIT 3HANTH 3a
KOPJIOHOM Ta MOBEPHYTH I0JOMY.

OTxe, MOUIMPEHHS TOPTIBII1 JIFOJbMHU Yepe3 HEMiIKOHTPOIbHHUNA CX11 YKpaiHu €
r100anpHOI0 MPOOJIeMOoIo, M0 NOTpedye HeraHoro BHpilmIeHHS. BiiicbkoBHit
KOH(TIKT MOPOKY€E TpyOl MOPYIIEHHS MpaB 1 CBOOO JIOIWHU, 30KpeMa CIpuse i
TOPTIBIII JIIOJbMH. YKpaiHChKa Bllajja TOBUHHA BOEPErTH CBOIX T'POMAJSH BiJ IHX
3JIOYMHIB 1 BCTAHOBUTU TaKe IOKapaHHS 3a Ilel 3JI04YMH, SKe OyJie CyTTEBUM 1
cnpaBeuBuM. Ha 3akoHOaBuUOMY piBHI HEOOXIAHO MPUNHATH 3MIHH, IO 3HAYHO
NOCUJISITh IOPUIUYHY BIANOBIJANBHICTh 32 CTAaTTAMU KpHUMiHAIBbHOTO KOACKCY
B1JIHOCHO TOPTiBIII <CKMBUM TOBapOM» (CEKC-TOPTriBJIi, pabCcTBa, 6€3011aTHOT TPYA0BOT
eKCIUTyaTalli, He3aKOHHE MEPEMIILIEHHS AITel 32 KOPJOH), @ TAKOK OKPEMO BBAKAEMO
CJiJI BHECTH CTATTIO B 1€ KOJEKC 13 CYTTEBUMM CAHKI[ISIMHU MO0 «YOPHOI
TPAHCIUIAHTOJIOTII» Ta «TPaHCIUIAHTALIMHOrO Typusmy». LliIKOM JOTidHO, 110
noTpeOyI0Th 3MiH 1 HOPMATUBHO-TIPABOBI aKTH BIJTHOCHO MPOTHII Ta 3armoOiraHHIo
TOPTIBJl JIOJIbBMU YIMOBHOBAKCHUMMHU opraHamu HairioHanpHOT moumiiii B SKUX Ou
BIJII3EPKATIOBAINCS OCOOIMBOCTI TPOBEJACHHS TaKUX 3aXxOJiB Ha THMYacOBO

OKYTIOBaH1i TepUTOpIi.

33



THEORETICAL AND PRACTICAL RESEARCH IN LAW

SECTION 2. CIVIL LAW

DOI 10.46299/1SG.2021.MONO.LEGAL .11-34-66
2.1 Statute of limitation — time coordinates of the substantive right to claim.

Social processes and phenomena, human activity, public policy, lawmaking and
law enforcement occur over time. In other words, any social relations, including those
regulated by law, are subject to temporary influence. They have a certain duration,
sequence and temporal relationship. Time characterizes not only external to the
observer phenomena, it is also inherent in the internal nature of person. Thus, in modern
science it is customary to emphasize not only the reality of purely physical
manifestations of existence, but also the socio-historical aspects of it. In fact, giving
time only a physical interpretation as duration, term or period, it is not possible to cover
all its multifaceted manifestations. No matter how objectively the course of time, its
perception, determination of the influence on the state of matter, in the end, the study
of temporal manifestations is possible only if this phenomenon is reflected in the
human mind. After all, the existing order of processes covers the progress of society,
community, and ultimately, the very lives of individuals.

Public relations, whether they have a legal basis or not, are certain objective
phenomena that exist in space and time. The subjective rights and responsibilities of
the parties to this relationship also have spatial and temporal boundaries, moreover,
quite often it is the time factor that sometimes has a decisive influence on the content
of subjective law or leads to its change. Terms can be considered from several points
of view. Of course, it is important to characterize the substantive term as the time of
occurrence (termination) or duration of the relationship. At the same time, in the
literature, civil terms were also assessed as criteria for the legitimacy of a person's
behavior or from the standpoint of their attribution to one of the conditions that
determine the content of the relationship [29, p. 39]. Therefore, the study of civil law
terms in terms of their impact on the effectiveness and validity of subjective civil law

is of methodological importance, as it allows to establish the relationship between the
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objective temporal phenomenon and the legitimacy of the volitional behavior of the
subjects of relations.

It should be noted that the current regulation of legal issues regarding the
duration of civil relations has reached a certain qualitative level, which creates the
possibility of building a holistic concept. First of all, in our opinion, this applies to the
institution of statute of limitations. Today's level of legal analysis and research of
legislation and law enforcement practice allow to summarize the existing empirical
material and reveal in detail the essence, legal nature and principles of this type of civil
terms as part of a single regulatory mechanism. The new Ukrainian civil legislation has
made a number of significant changes to the statute of limitations. Their necessity was
put to the need of the day as a result of a detailed analysis of relevant theoretical
developments and practice of application of the provisions of this institute. At the same
time, the issue needs further study and improvement of legislative tools. There is an
urgent need for this, which is becoming apparent from the very beginning of the
application of the latest civil law. The study of the evolution of the regulated relations
themselves, in connection with the development of their legislation, must be reflected
in the adjustment of doctrinal concepts, and the new theoretical conclusions should
lead to some reassessment of the importance of the statute of limitations and its place
in civil law.

At the moment of violation of the subjective civil law, the authorized person has
a protective subjective substantive right. Its essence is the requirement to the violator
to restore the violated legal position by means of specific legal remedies defined by
law [30, p. 14]. One of the mechanisms of implementation of these methods of
protection is judicial, which in the doctrine is considered the most effective and
efficient. We can note that the claims arising from the protection relationship are aimed
at protecting regulatory civil rights and interests [31, p. 6-8]. In order to use this
mechanism, the person authorized by the protective legal relationship is given a
secondary right - a claim, after which the necessary result is achieved: the claim can be
enforced. To exercise the substantive right to sue (claim) is set a limited period of time

- the statute of limitations.
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Like any term, the statute of limitations determines the beginning and end of a
phenomenon that has a material existence in space. Since prescription acts as a legal
category, this phenomenon must have a specific legal meaning. In other words, it is
necessary to clearly define what is the subject of the statute of limitations. In science,
certain opinions have been expressed regarding the formulation of the subject, the
existence of which occurs during the period of time, called the statute of limitations. It
1s necessary to point out rather big variety of these thoughts. In particular, it was stated
that the statute of limitations applies to civil relations [32. p. 162], it extinguishes the
possibility of enforcement of the violated civil law through a civil lawsuit [33, p. 332],
its subject is the protection of the lawsuit [34, p. 157], coercive protection of the law
by filing a lawsuit to court [35, p. 468], etc.

The literature also indicates that the statute of limitations is the institution of civil
law, the effect of which does not apply to all subjective rights, but only to those of them
that are the rights of claim [36, p. 4]. There are other formulations of the legal purpose
of the statute of limitations, for example, those that the time factor - statute of
limitations is important only in court proceedings, but if the obligation is fulfilled
voluntarily, the main reason for which time is given legal significance [37, p. 267]. We
must state that the above definitions are not completely correct and need further
interpretation. First, it should be clarified that in this context we are talking about the
rights of claim, which are part of only the protective legal relationship, only such claims
can be statute-barred. The right of claim, laid down in the regulatory obligation, aimed
at achieving the normal development of the relationship is therefore not related to the
statute of limitations. The regulatory subjective power is not covered by the time of the
statute of limitations, the beginning and end of this period do not affect its existence.

Secondly, it should be borne in mind that not all legal requirements are limited
in their duration to the period during which the statute of limitations expires. Thus,
claims aimed at achieving a certain property or other result due to the active behavior
of the managed entity are not subject to statute of limitations, their implementation will
take place in court, out of court or voluntarily during other periods. Only the secondary

right to sue can be delayed, ie repaid with the expiration of the statute of limitations. It
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is not aimed at a specific property consequence, but at the emergence of another legal
relationship with the participation of the competent authority of the state - the court.
This right is exercised through unilateral action, while the debtor's duty will be
passivity. He must file a lawsuit.

The legislative solution to this issue should be noted separately. Article 256 of
the CCU defines the statute of limitations as the time limit for going to court with a
request to protect one's civil right or interest. The civil law of most foreign countries
formulates the purpose of this period somewhat differently. For example, in Art. 195
of the Civil Code, Article 196 of the Civil Code of the Republic of Belarus [38] states
that the statute of limitations is a period for protection of the right of claim of the person
whose right is violated. Another definition is found in Art. 177 of the Civil Code of the
Republic of Moldova: statute of limitations is a period of time during which a claim
arising from a violation of a person's right or a legally protected interest can be satisfied
[39].

Let's try to determine to what extent the above formulations correspond to the
actual state of affairs, and what, in the end, is the real subject of the statute of
limitations. It i1s quite obvious that it can only be a phenomenon that arises from the
beginning of its course and ceases with its emergence. Ukrainian law stipulates that a
person whose right has been violated may apply to the court for protection within a
specific period of time - the statute of limitations. The commented wording of the legal
norm testifies to a certain mixing in the main Ukrainian civil law act of substantive and
procedural legal possibilities of protection of the violated right. At the same time, civil
science has long distinguished the concept of the right to sue in the substantive and
procedural sense. The right to sue in the procedural sense is a legally conditioned
possibility of a person to become a participant in a court proceeding, which takes place
at the request of this person. In a narrower sense, it is the right to go to court, in essence,
it is a question of the procedure and conditions for filing a lawsuit.

In our civilization, many researchers have paid attention to the issue of
delimitation of the right to sue in the substantive and procedural sense. As noted by

V.P. Gribanov, the right to sue from a procedural point of view, which is in fact a form
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of exercising the substantive right to protection, contains, firstly, the right to go to court
to protect the violated or disputed right or interest, and secondly, the ability to use all
statutory rights when considering the case, finally, the opportunity to appeal in the
prescribed manner the decision of a state body [40, p. 113]. Despite a certain
controversy of such a broad content of this phenomenon, the opinion that the
implementation of substantive legal requirements has a procedural order still seems
unquestionable. It is through the claim form that the enforcement of the protective
substantive right is achieved. Such implementation takes place through the use of a
public law mechanism, the participants of which are the law enforcement body and the
parties to the trial. But in order to be able to become a party to such a public-law
relationship, it is not necessary to prove the existence of substantive law and the facts
of its violation or challenge. These facts will be clarified in court and, if it turns out
that the applicant's substantive right is missing or not violated, the claim will be denied.
Thus, there are often situations when the substantive claims addressed to the defendant
are not satisfied, but the requirements for the applicant's right to a trial will be satisfied.

In order to adjust the currently commented legal definition to the reality of
specific relationships, in the literature of the time there was an opinion about the need
for pre-trial clarification of the legal relationship of the person applying to the court
with the object of legal protection, the presence of subjective substantive law condition
and legal nature of the stated requirements [41, p. 135-136]. This approach was
justified by the fact that a preliminary examination of this issue may reveal that the
subjective right does not belong to the applicant or it is not violated by the defendant.
Or it may turn out that the law does not provide for judicial protection of the claim. If
we consider that the statute of limitations is a time to go to court, we must agree with
the position of these researchers, which in the case of establishing after filing a lawsuit
the absence of one of the prerequisites for the right to sue, the statement of claim should
be denied.

However, as we have repeatedly noted in this paper, such a concept has not
withstood the test of time, because it often leads to legal collapse. In fact, the

circumstances surrounding a person's legal relationship with substantive law, the
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legality of his claims and the state of the law itself can only be clarified on the merits.
In particular, the issue of challenged rights is often not the defendant's conduct, but the
impossibility of its implementation without a court decision, and this issue is subject
to review by the jurisdiction when considering the case on the merits, and not when it
is initiated. Therefore, the proceedings must be instituted, and the discovery in the case
of the above circumstances entails a refusal to satisfy the claim. The same consequence
occurs when during the consideration of the dispute it was established that the statute
of limitations (period of validity of the claim) has expired and there are no valid reasons
for its restoration.

However, despite the fact that this fact is established in the court decision, it fixes
the expiration of the statute of limitations at the time of filing the lawsuit. Therefore,
the statement that the right to protection is terminated from the moment of entry into
force of the court decision to dismiss the claim with the expiration of the statute of
limitations cannot be considered correct [42, p. 3]. In fact, the right to protection
continues to exist after that, but is no longer secured by legal capacity. Only the right
to sue (claim) is terminated, but, as mentioned above, the court only finds that it ceased
after the expiration of the statute of limitations, ie at the time of filing the claim was
absent.

The commented issues are not least caused by the sometimes unsuccessful
legislative regulation of the relevant legal mechanisms. Thus, in some regulations there
are provisions that with the expiration of the statute of limitations, the right of a person
to sue is terminated. Is such an wording only a misstatement of a generally accepted
rule (in this case, the statute of limitations, despite the wording, is limited by the
substantive legal requirement), or should the provisions of the law be taken literally
(the right to appeal to a jurisdiction is delayed). The first variant of the answer to the
posed question deserves more attention. After all, as is well known, in practice the very
right to judicial protection, and not to go to court, is limited by the statute of limitations,
despite the frankly erroneous wording of this issue in Art. 256 of the Civil Code of
Ukraine. This view is supported by most researchers [43, p. 56]. However, when it

comes to international regulations, we must agree with M.G. Masevich: sometimes
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with the expiration of the statute of limitations also terminates the procedural right to
sue [44, p. 142].

Thus, it is quite obvious that the subject of the statute of limitations cannot be
the right to go to court, as it is a procedural power of a person. This power is not only
not subject to limitation, it does not depend on the existence of a person's substantive
law and its violation. Attempts by some researchers to present the statute of limitations
as a time limit for filing a lawsuit [45, p. 135] have long been critically evaluated in
our civilization [46, p. 27-28]. A person may apply to the court both before and after
the statute of limitations, this, incidentally, is explicitly stated in Part 2 of Art. 267
CCU. Therefore, the definition of Article 256 of the CCU as to which phenomenon of
a legal nature is regulated by the statute of limitations should be considered
unsuccessful.

It would seem that the above theoretical and legislative definitions of the statute
of limitations as a term for protection of the infringed right on the claim of its holder
are more successful. However, they can be acceptable only if they are further
interpreted. Indeed, one cannot agree with the literal understanding that the statute of
limitations is the time during which a person can count on the protection of his violated
right by the court, and even more so - the term of compulsory protection of the right
[47, p. 80]. As E.Ya. Motovilovker rightly points out, without a certain explanation we
get a picture when it seems logical that the term for protection of the right to sue is the
term for judicial protection of the right, in other words - the time to make a decision
that satisfies the claim. But the assertion that the judicial satisfaction of the claim is a
protection of the right to sue in the sense of the legal definition of the statute of
limitations (under Article 195 of the Civil Code of Russian Federation) is absurd, it
completely distorts the real purpose of the statute of limitations. The statute of
limitations cannot be considered a term for protection of a person's claim. After all,
such a right does not exist during the statute of limitations: it arises not from the
person's awareness of the fact of the offense, but from the moment of filing a lawsuit,
when the statute of limitations has expired due to exhaustion of limited powers, and

lasts throughout the trial material dispute. It turns out that the thesis on the statute of
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limitations as a time to protect the right to sue, enshrined in p. 195 of the Russian Civil
Code, the idea of the term for the phenomenon that does not arise and does not exist
during its course and, therefore, is the idea of a meaningless period, ie insolvent thought
[48, p. 23-24].

Through the decision of the law enforcement body of its decision there is a
compulsory realization of the protection and legal authority of the person, his real
protection. The time for a court decision is determined by procedural law and can not
be equal to the statute of limitations. Moreover, its course is legally taken into account
from the beginning of the process, while the statute of limitations begins from the
moment of violation of the subjective right. This period is normatively addressed to the
law enforcement agency and in the literature is called the term of office [49, p. 57].
The assumption that the protection of the right begins from the time of the offense, ie
from the beginning of the antiquity, is contrary to common sense, so the idea of statute
of limitations as a time to protect the right of action refers to the phenomenon that does
not occur and does not exist [48, p. 24]. Thus, the statute of limitations does not regulate
the term of judicial protection of rights, it does not mediate the duration of justice.

However, there is nothing wrong, at first glance, with considering the statute of
limitations as a term of protection of the right, explaining that the term "judicial
protection of the right" refers only to the acquisition of such an opportunity. This is the
path taken by the Russian legislator and some researchers on this issue. But in reality,
the problem here is more serious than a simple interpretation of legal definitions. In the
literature it is accepted to identify the concept of "term of protection of the violated
right" and "term of exercise of protection and legal authority" [50, p. 101]. But, in fact,
this is not quite the right approach. After all, although the protection of the violated
regulatory right is the goal achieved as a result of the implementation of the protection
requirement, but in this case, respectively, the concepts of "statute of limitations" and
"term of protection" are identical. And this is not true at all.

Thus, we come to the conclusion that this legal approach is inadequate to the real
protective material interactions, according to which the protection of a subjective right,

ie consideration of a case and decision-making by a law enforcement body, occurs
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during the statute of limitations. As we can see, the statute of limitations does not cover
either the time to apply to the court for judicial protection, nor the time for the
jurisdiction to exercise such protection. What then does it regulate? There is only one
answer to this question. The statute of limitations is not a period for protection of the
violated substantive right, but a period of time during which a person has the
opportunity to obtain such protection by filing a lawsuit. Actually, the duration of the
authority to exercise such an opportunity is determined by the statute of limitations.
So, in fact, the statute of limitations is the time during which a person, subject to a
unilateral action - filing a lawsuit, acquires the possibility of judicial protection of the
violated subjective right. Therefore, the subject of the statute of limitations is the right
of'a person to receive judicial protection of his violated right. Such a right is also called
a substantive right to sue or claim, so the claim itself is a legally significant
phenomenon, the existence of which is limited by the statute of limitations.

In this sense, the wording of the statute of limitations should be understood as a
term for protection of the right, where the notion of duration of judicial protection is
defined as the period of possibility of obtaining it when filing a lawsuit during this
time. Therefore, the possibility of obtaining judicial protection is indicated and is the
right to protection at the suit of the right holder in the sense of the commented doctrine.
And it is she (the possibility of judicial protection of her violated right) ceases with the
expiration of the statute of limitations, in which, incidentally, researchers of the
problem are almost unanimous. The statute of limitations is the time limit of one of the
elements of the right to protection. It repays the right to apply for a decision on
protection.

When the applicant exercises his right to sue, the public law claim for protection
of the right is sent to the address of the state body, and the substantive legal claim is
addressed to the defendant. Thus, the right to sue in the substantive sense is an
opportunity through the mediation of the court (which is carried out in procedural form)
to enforce the protection of their subjective civil law. Filing a lawsuit is one of the
manifestations of the implementation of the substantive protection right, which after

the violation acquired, in particular, the property to be enforced. From this point of
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view, the statement of S.I. Vilnyansky seems to be valid, according to which the
substantive right to sue is the right to obtain the forced realization of one's subjective
right, even against the will of the obligated person [51, p. 179-180]. At the same time,
we must emphasize once again that the implementation of the claim is only one of a
number of powers that are part of the protective relationship. A person may not exercise
his right to receive compulsory protection. The fact that seeking legal protection is a
right, not an obligation, of its holder has long been indisputable. As early as the 19th
century, A.L. Borovikovsky pointed out that everyone had the right to exercise his right
to the extent he wished - to protect him from violations or to tolerate them [52, p. 7].
Therefore, the thesis of the repayment of a subjective right as a punishment for its non-
fulfillment has a long-standing critical assessment.

Civil law, in regulating issues related to the enforcement of protection and legal
requirements, postulates the statute of limitations as a general phenomenon for all
claims [53, p. 599]. However, he also cites a number of exceptions to this rule.
However, in our civil doctrine, the controversy continues over the essence of certain
statutory protection and legal requirements, which, given their internal nature, cannot
be the subject of a statute of limitations. These are some requirements that, due to their
special properties, cannot be met at all, as there can be no reason to start the statute of
limitations. It is because of their legal nature, and not because of the prescription of the
law, that, according to scholars, they are not subject to the rules of the statute of
limitations. Some positions of researchers on this issue, which lie in the plane of the
desired adjustment of the relevant legislation (de lege ferenda), are of interest and
should be taken into account in the construction of normative material and the
formation of case law.

First of all, it should be emphasized once again that protection and legal powers,
which are exercised without the involvement of judicial authorities, cannot be related
to the subject of the statute of limitations. In particular, they include the right of a
person to apply measures of operational influence. Such, for example, is the right to
withdraw from the contract due to its non-performance or improper performance by

the other party [46, p. 58-49]. Another example: if the contractor violates the terms of

43



THEORETICAL AND PRACTICAL RESEARCH IN LAW

the contract, the customer has the right to independently or with the involvement of
others to correct deficiencies and demand reimbursement of their costs or a
corresponding reduction in wages (Part 1 of Article 852 of the CCU). Similar powers
arise for the buyer of a low-quality thing in the case of self-elimination of defects: he
may also require the seller to reimburse the costs incurred (Part 1 of Article 678 of the
CCU). What is the content of this protective legal relationship and what is the term of
realization of the specified right of the creditor?

V.V. Luts points out that the creditor can fulfill these requirements during the
statute of limitations [54, p. 106]. However, it remains unclear which of them is the
statute of limitations and from what moment it should be calculated? In our opinion,
the statute of limitations has nothing to do with the period of exercise of these powers.
As for the duration of their implementation, we will already conduct relevant research
in this area and provide proposals for their regulatory reproduction [55, p. 99-100]. It
is also erroneous to claim that the statute of limitations is widely used: not only in the
case of legal protection of infringed subjective rights, but also in other protective
relationships - in cases of separate proceedings and tax disputes, in a court of law, etc.

But, of course, more interesting are the scientific studies on the issue of non-
extension of statute of limitations to protection requirements in the framework of the
implementation of the claim. For example, the thesis on the impossibility of applying
the statute of limitations to claims for invalidation (invalid) of normative legal acts and
decisions of government bodies, local self-government seems quite logical. After all,
this document, being an act of long-term action, in the case of its objective illegality
continues to violate the subjective substantive law, regardless of the time of recourse
to the court [56, p. 13]. It applies to an indefinite circle of people and has no one-time
effect over time.

In fact, the refusal to satisfy the claims due to the omission of the statute of
limitations by the authorized subject actually means the following: during the trial the
court found a violation of the plaintiff's subjective civil law by the defendant in the
manner specified in the application judicial protection of this right has expired. Thus,

refusing to protect the violated right after the statute of limitations, the court
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simultaneously finds that it was violated as a result of the adoption of an illegal act.
Speaking about the illegality of the act, the law enforcement agency does not satisfy
the requirement to recognize it as such. But this act applies to all parties to the
relationship, and its invalidity may be established at the suit of any of them. Therefore,
it would probably be impractical to set different deadlines for the protection of subjects
of the same right depending on certain factors, such as the time of creation of a legal
entity.

In the Russian Federation, despite the absence of such a rule, the highest judicial
authorities have determined that the statute of limitations may not be applied in the
case of an appeal against a normative legal act, unless otherwise provided by law.
Ukrainian jurisprudence today, on the contrary, is that given the lack of such an
adjustment in Article 268 of the CCU, there are no formal legal grounds for non-
application of the statute of limitations on the requirements for illegal recognition of
regulations of state bodies. Moreover, in practice, the limitation period for the specified
requirements from the date of issuance of the act is applied, without taking into account
the period when the specified document began to violate the substantive rights of the
person. Well, since the consideration of these claims is now referred to the jurisdiction
of the administrative courts of Ukraine (we have already noted that the Administrative
Processual Code of Ukraine is largely inconsistent with the basic principles of
protection of the private right of the person he is called to protect in case of violation
of lawful authority), the question in general has become grotesque.

When considering these claims, administrative courts do not apply the
provisions of Chapter 19 of the Civil Code of Ukraine on the total duration of the claim.
The most common justification for this position is that the relationship for the issuance
of these acts and their implementation are administrative in nature, and such a vertical
provisions of civil law do not apply by virtue of a direct indication of the law.
Therefore, the duration of the claim is determined by the six-month period of recourse
to the court, established by Art. 99 of Administrative Processual Code of Ukraine. In
our view, such an enforcement approach is incorrect, and the court hearing the dispute

must be guided by general principles as to the fact that such a claim cannot be met. We
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are talking about the need for normative restoration of the rule, once enshrined in Part
4) of Art. 268 of the CCU (but for some reason abolished in 2011) and giving it a more
realistic content with a wider application, not limited to the protection of property
rights.

In Russian law, the requirements that are not covered by the influence of the
ancient institution, include negatronic claims (Part 5 of Article 208 of the Civil Code
of RF). In journalism, such a normative decision is explained by the ongoing nature of
the offense, the only important thing is that at the time of judicial protection, this
offense has not yet ceased. The rationale for such an approach should be within the
theory of ongoing violation. According to her, certain violations (including the owner's
right to use the thing) are ongoing. In this state of the relationship there is a continuous
series of individual violations of subjective law. For each of them from the moment of
violation there is a protective claim and a separate course of the statute of limitations
begins. The last of them will actually start before the end of the violation and will end
in three years. For the practical application of this legal approach, this means that the
statute of limitations for claims to terminate an ongoing violation, starting from the
initial moment, does not end (which, in fact, is the same as not extending it to the
requirements arising from this violation).

Issues related to the possibility of filing claims for an ongoing offense have been
studied in detail in another paper [57, p. 405-410]. Therefore, without repeating the
arguments given in it, we will only note that the modern Ukrainian civil legislation in
general does not accept the idea of not applying the statute of limitations to the
requirements for ongoing violations. We believe that this position is quite balanced,
because otherwise the definition of ongoing can cover a large number of violations of
the subjective civil rights of the individual. But in the field of special legal regulation
it is quite acceptable to introduce a rule not to apply the statute of limitations to certain
claims for ongoing violations, say, those that infringe on the owner's right to use the
thing [42, p. 8] or those arising from the issuance of illegal regulations by the state. or

local government.
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For a long time, the allegations about the non-extension of the statute of
limitations to statutory claims and claims for recognition (positive - to confirm the
existence of the right and negative - to confirm the absence of the right) were quite
controversial in the literature. This was explained by the fact that in this case there is
no violation of the law, but only the plaintiff's fears about its possible violation. In
support of this thesis was a strong argument: the recognition of the right is one way to
protect it, but the meaning of any defense is lost if the court rules like "the plaintiff has
the right (and in this context - the court agrees with the claims), but it has long been
deprived of the right to protection [58, p. 4-6]. This point of view is generally
noteworthy, and at the same time needs some adjustment. Indeed, with regard to the
above requirements, the application of the statute of limitations has its own features
that allow them to be identified with the actual non-application of the legal institution.
But this is not due to the absence of an offense. The development of such a concept can
lead to the absurd conclusion about the possibility of the existence of a claim without
violating the protected right. The matter is different.

Let's take a closer look at the possibility or impossibility of filing claims aimed
at achieving certainty as to the presence or absence of a certain civil subjective right of
an authorized person. As in other cases, a person seeking the recognition of his right
has the opportunity to go to court only if it is violated or challenged by other persons.
If the court, in considering the dispute, finds that at the time of filing the claim, the
subjective right of the plaintiftf was not violated, he must dismiss the claim. The view
of the existence of claims against a person who is not a violator of substantive
subjective law (which precludes the satisfaction of such a claim) [50, p. 144] seems to
us unfounded. Thus, one of the important preconditions for the emergence of the right
to sue in the material sense is the violation of the substantive regulatory relationship
by the person liable for it. From this begins the statute of limitations, and the legislation
does not contain any exceptions to the general rule for these cases.

The question, in fact, is the duration of the authority to make such a claim.
However, given the different temporal characteristics of the regulatory relationship for

absolute and binding relationships, it may have different meanings. If the rules of the
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statute of limitations apply to the commented claims, then there is no difference in its
application to the claims arising from the violation of absolute or binding relations: the
claim will continue within the statute of limitations. When these requirements are not
met, there is a significant difference. For violations arising from absolute relations, the
claim belongs to the person throughout the duration of its regulatory right. While the
requirements arising from the violation of a relative relationship, as a rule, can not
relate to the presence or absence of a subject of a certain regulatory right, because it is
from the time of the offense, it ceased. Such requirements can only have a retrospective
focus, such as claims for invalidation of transactions at the time of their conclusion.

Violation or challenge of a right as a basis for its protection by recognition is
usually an ongoing action. In this case, it would seem, it is also possible to apply the
theory of ongoing violation, which was mentioned in the previous paragraphs: the
offense can be thought of as a series of permanent violations and from each of them
begins its own course of limitation. After all, the decision of the court on the question
of the presence or absence of a legal relationship does not change anything in it, but
only states and confirms what objectively happened before, outside and regardless of
the trial. Hence the conclusion about the expediency of legislative establishment of a
rule that the statute of limitations does not apply to such requirements, it is more logical
than to calculate a new statute of limitations every second during the ongoing violation,
which ultimately provides the same legal result.

For example, subject A has committed various acts for five years, indicating that
he did not recognize the right of subject B. Based on the above, the latter may sue for
recognition of his right at any time within the period from the beginning violation
before its completion. It is obvious that with the cessation of the violation (non-
recognition or challenge of the right) the right to a claim for recognition will cease (as
well as the apparent statute of limitations, which began with each of a number of
violations and has not yet expired. However, from this offense, the authorized person
may have other requirements that will be met as a general rule. These claims arising
from this offense will have a period of existence: for damages - three years from the

date of their infliction, for termination of a certain action - the same time from the
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moment of its commission (taking into account, of course, the time when such
violations occurred known to the Commissioner), etc.

However, as we have already pointed out, the theory of ongoing violation cannot
be used as a basis for determining the range of requirements to which the statute of
limitations does not apply. After all, if the current legislation agreed, the definition of
ongoing could be summed up by most violations of a person's subjective civil rights:
non-return of the thing after the lease, non-payment after a specified date, violation of
possession or use of the thing, etc. [57, p. 407-409] . Rather, it is necessary to define
some of these requirements in a special article of the law, as, for example, done in Part
5 of Art. 208 of the Civil Code of RF.

Thus, it can be agreed that in some cases, when in order to eliminate uncertainty
in the legal relationship requires judicial discretion, it would be impractical to apply
the statute of limitations to the relevant requirements [59, p. 81]. But such an approach
is possible only if these requirements will be directed not against the offender, but to
establish the law enforcement agency of a fact. In the literature, those that are not
subject to non-satisfaction include, for example, requirements for the recognition of a
person who has lost the right to use housing [46, p. 64]. In these circumstances, the
presentation of the relevant claim will not be considered the implementation of a
protective claim, but rather should be classified as the implementation of the regulatory
right of a person to establish the fact. Therefore, the form of court proceedings must
not be a claim, this regulatory right must be exercised on the relevant application of the
person concerned of a non-claim nature. Modern legislation quite rightly does not
apply the statute of limitations on the protection of rights (most scholars believe that it
is a matter of protection of interests [60, p. 26-34]) when considering cases of separate
proceedings, and proposals to settle such claims are unconvincing.

The problem is that the legislator sometimes unjustifiably gave a claim form to
those protective relations, which by their nature did not need it at all. This approach
cannot be considered successful. He does not agree with the theory that by filing a
lawsuit, the material protection right is realized by its holder. In turn, the subjective

right to sue can arise only after the violation of the regulatory relationship, as long as
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there is no violation - this right is absent. This is largely true of recognition
requirements. For example, it is hardly possible to agree that the issue of establishing
the nullity of a transaction should take place in a lawsuit. In this paper, we also pointed
to the need to introduce a non-litigation mechanism for judicial recognition of rights in
certain cases (for example, loss of documents).

It is considered that the list established in the commented article of the Civil code
is exhaustive. Such a statement is valid only in relation to purely civil claims. However,
cases where the requirements for protection of the infringed right in court are not
subject to statute of limitations, may be provided by other acts, both civil law and
different sectoral regulation in the case of protection of subjective rights from the
offense arising from relevant relationship, has a claim form. For example, Article 238
of the Labor Code of Ukraine states that claims for payment of amounts due to the
employee must be satisfied by the court without any time limit. And although this rule
does not refer to the period during which a person has the right to go to court for
protection, but only to the duration of the claim itself, it is clear that these time intervals
are interrelated. Therefore, there is no doubt that it is a question of non-application of
the statute of limitations to the specified requirements. The non-extension of the
ancient legal institution to family relations is prescribed in Art. 20 of Ukrainian Family
Code.

However, cases when the statute of limitations does not apply to certain
protection and legal requirements, we repeat, can be determined only by law. They do
not have the right to establish in bylaws, and even more so in law enforcement
documents. Therefore, the position of the High Specialized Court of Ukraine for Civil
and Criminal Cases should be recognized as inconsistent with the legislation of
Ukraine, according to which, given that, as a general rule, a person who has carried out
or is carrying out unauthorized construction of real estate does not acquire ownership
, the statute of limitations on the requirements for the reconstruction of spontaneously
built or under construction, residential building, annexes to it, buildings, structures or
other real estate, as well as the demolition of such objects is not missed regardless of

the length of time that has elapsed after completion or start of construction. The
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position of the Supreme Commercial Court of Ukraine on the non-application of the
statute of limitations to negative claims should also be critically assessed. The Civil
Code clearly states that, since a specific requirement is not contained in Art. 268 of this
document or in another law, the statute of limitations must be applied as a general rule.

As we can see, the rules of the statute of limitations apply to the vast majority of
claims arising from the violation of a person's subjective substantive law. In other
words, almost all claims are settled. However, in order to calculate the duration of the
substantive right to sue, it is necessary to clearly establish the starting point of the
statute of limitations. In general, it is easy to do, given the fairly clear rule of Part 1 of
Art. 261 of the CCU: the statute of limitations begins from the time when the person
learned or could (read - had to) learn about the violation of his subjective substantive
right or the identity of the violator. As a general rule, the statute of limitations begins
from the time a person realizes a violation of his subjective right. This should take into
account the peculiarities of the content of the protected right and the manner in which
the violation affects it. Thus, according to the claims for compensation for non-
pecuniary damage, the limitation period begins from the moment the suffering begins,
but not before the victim realizes the causal link between the suffering he endures and
the violation of his right. Therefore, it is quite logical that the legal literature is
dominated by the idea that the substantive right to sue is associated primarily with the
moment of violation (awareness of this fact) of regulatory law [61, p. 103]. It is from
this term (taking into account the possibility of the managed person to learn about the
violation or the identity of the violator) begins the statute of limitations on the relevant
requirements that constitute the content of the protection law.

Thus, the four legally significant phenomena at the time of their occurrence are
closely interrelated: violation of the law, awareness of this fact by the carrier, the
substantive legal protection requirement and the beginning of the statute of limitations.
Exceptions to the general rule on the beginning of the expiration of the statute of
limitations are established by law (Part 7 of Article 261 of the Civil Code of Ukraine).
It is logical that these exceptions will delay the initial period for the next period from

the moment of violation. This fully corresponds to the essence of all civil doctrines:
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there is no offense, there is no substantive right to sue (protective substantive claim).
Namely, this claim, only it and no other substantive or procedural subjective right, is
subject to satisfaction.

However, in civil law there are sometimes legal constructions when the statute
of limitations begins before or regardless of the actual violation of subjective law. For
example, according to the literal interpretation of the prescription of Part 5 of Art. 261
of the Civil Code - for obligations, the term of which is not determined or determined
at the time of the claim, the statute of limitations begins from the day when the creditor
has the right to demand performance - we get a completely unacceptable result: the
creditor receives the right to sue for these obligations at the time of the obligation. On
the other hand, it is the duration of the substantive right to sue that is limited by the
statute of limitations. Therefore, in these obligations, the right to sue and the statute of
limitations exist regardless of the violation of subjective civil law and usually begin
before it occurs. Therefore, given the absurdity of this result, even those scholars who
traditionally, instead of proposing improvements to the normative rule, try to
theoretically justify such a failed legislative structure, can not but note that the violation
of the law with an indefinite period of implementation, in fact, occurs only after default.
stated by the creditor at any time the claim [62, p. 403-404]. But for an unambiguous
understanding of this fact, the content of Part 2 of Art. 530 of the CCU should be
adjusted. The above claims fully apply to the negligence of the legislator in other
situations. An example of an act that establishes the initial moment of the statute of
limitations, regardless of what the person did not know and could not know at this time
about the violation or violator, is Part 1 of Art. 862 of the CCU (rule on the beginning
of the statute of limitations on the requirements for improper quality of work).

Another problem that needs attention is the difficulty in some cases of
determining the initial term of the statute of limitations given the regulatory uncertainty
of the moment of the offense. Therefore, the correct result can be achieved only by
conducting a legal analysis of the real nature of the relationship and their temporal
features. Take, for example, the legal regulation of the testator's creditor's claims

against the heirs. Article 1281 of the CCU deals with the procedure and terms of
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addressing such requirements. This rule refers to the implementation of creditors
during certain periods of their regulatory right - to acquire the status of creditor in
respect of heirs who have inherited. In other words, the exercise of statutory
(secondary) authority.

Therefore, these periods can in no way be qualified as a statute of limitations, as
they do not mediate the duration of the security claim. However, the creditor of the
testator is not deprived of the opportunity to protect his right in court in case of
violation by the heirs. The violation in this case should be considered dissatisfaction of
the heirs of the creditor's claim, filed within the prescribed period. However, the law
does not specify which period should be considered appropriate to meet the creditor's
regulatory requirement. Therefore, we must be guided by the general principles of
reasonableness: only after non-compliance with the requirements of the heirs within a
reasonable time there is a material right to sue. The statute of limitations for such
claims, the possible content of which will be determined by the nature of the violation
and will depend on the violated right itself, will be three years, as the law does not
introduce anything other than a general term.

It should be clearly understood that the regulatory right of the creditor of the
testator to require performance of the obligation from the heirs, and hence his claim to
the latter in case of non-compliance with this requirement may arise only after the
opening of the inheritance. This is true even if even before the death of the testator
began the statute of limitations on the relevant requirements for him. Death terminates
the protection and legal relationship together with the expiration of the statute of
limitations. There is a new one: the participants of which are the creditor of the testator
and the heirs. At the same time, they are no longer participants in a protective binding
legal relationship, but in a regulatory one. It includes the secondary right of the creditor,
which is exercised by committing a unilateral action within a specified time.

As we can see, according to our legislation, there is a certain diversity in the
regulation of succession under these requirements. On the one hand, Art. 1218 of the
CCU indicates that the heirs inherit all the assets and liabilities of the testator, and the

legal component for this will be the death of the latter (opening of the inheritance) and
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acceptance of the inheritance. On the other hand, in accordance with the rule of Art.
1281 CCU to acquire the status of successors to the debts of the testator requires a
greater set of legal facts: in addition to the above, it is necessary to address the relevant
requirements of the creditor of the testator. But, if you look more closely, the
construction proposed in the last legal norm, in fact, can not be considered a successor.
The fact is that the heirs in the event of a regulatory requirement within the statutory
cut-off period become participants in a new regulatory relationship, the content of
which they must within a reasonable time to fulfill the duty of the testator. It is to
establish such a relationship and aims to exercise the creditor's secondary right. And
only in the case of non-compliance within the specified reasonable period of such
requirements there is a protective relationship, an element of which is the statute of
limitations. At the same time, before the opening of the inheritance, the relationship
between the testator and his creditor for this debt could be both regulatory and security.

However, such a cumbersome and seemingly somewhat awkward legal
construction of the mechanism of satisfaction of the heirs' claims of the testator's
creditor, certainly has advantages over the relevant tools used in the Russian Central
Committee. According to Part 3 of Art. 1175 of the Civil Code, the creditors of the
testator have the right to make claims against the heirs who accepted the inheritance,
within the duration of the statute of limitations established for the relevant claims. It is
easy to see that such an approach poses very great risks for the creditor and, ultimately,
the heirs themselves. First, the statute of limitations for the testator may expire very
shortly after the death of the testator, giving the creditor very little time to maneuver
(claim), given the need to be aware of the fact of death, the circle of heirs and the
amount of available inherited property. Moreover, the statute of limitations on the
commented requirements is not subject to suspension, interruption and renewal.
Second, the obligations between the creditor and the testator, in which the latter is the
debtor, may well be of a long-term nature, and the time of performance will come, say,
five years after the opening of the inheritance. By the logic of Part 3 p. 1175 of the
Civil Code protection requirements, including by filing a lawsuit against the heirs, the

creditor of the testator will be able to present only after they fail to fulfill the inherited
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regulatory obligation, ie at least five years. But whether the heirs will have enough
money or property by then is another question.

It is also necessary to distinguish the protection requirements for heirs arising
from the transfer to them by succession of duties of the testator and non-performance
of the latter, from the requirements to them, which, although related to the acceptance
and registration of inheritance, but not related to obligations testator. For example,
there is no six-month or other period for the executor's claim to the heirs for
reimbursement of expenses incurred by him in order to protect, manage and inherit the
inheritance. These requirements are regulatory in nature. Their regulation involves the
use of at least two temporal factors, which, unfortunately, are not defined by law. The
first of them is the period of appeal to the heirs. The deadline for such notification is
not set by law, so we must also use the principle of reasonableness and good faith. The
second concerns the time of fulfillment of such a requirement within the regulatory
relationship that has arisen between the executor of the will and the heirs. Since the
legislator is also silent on this issue, we must consider this period also reasonable.
Claims arising from the relevant claim arise from the failure of the heirs to fulfill their
own obligation to reimburse these costs, which must be met within a reasonable time
after their notification. From the moment of non-fulfillment of this obligation, the
general limitation period for the relevant claims begins.

As we have already mentioned, Part 7 of Art. 261 of the CCU and the relevant
articles of the civil codes of other countries provide for the possibility of starting the
statute of limitations at a different time than is established by the general rule. In fact,
we are talking about the introduction of a rule according to which the offense and the
beginning of the statute of limitations may not coincide in time. Such a legal approach
sometimes does not find a positive response among scholars. However, the argument
of such objections is not always sound. For example, K. Lebedeva, criticizing the
proposed rule, points out that it may lead to the fact that the right to protection exists
for some time, but can not be realized due to the lack of a long-standing course, and

therefore loses its meaning. existence in this period [50, p. 119].
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It is hardly possible to agree with this. Be that as it may, the civil legislation of
Ukraine, Russia and some European countries of continental law defines certain cases
when, as an exception to the general rule, the statute of limitations does not begin from
the time the right holder realizes the violation [63, p. 269-274]. Moreover, such a
deviation in time can be quite long. It would be completely inexpedient to consider that
during the period from the offense to the beginning of the statute of limitations there is
a claim that cannot be realized. On the contrary, it is obviously logical to conclude that
the legislator in some cases, clearly indicated by him, postponed not only the statute of
limitations, but also the onset of the substantive right to sue. This is all the more
important if we take into account that the moment of occurrence of the right to sue as
an element of the protective relationship is connected with the moment of the offense
(its realization by the right holder). This conclusion once again confirms the
inseparability of the legal essence of two interrelated objective legal phenomena: the
substantive right to judicial protection and the statute of limitations. The statute of
limitations is the term of existence of the substantive right to sue, so the protection and
legal claim can be carried out only during the statute of limitations. However, de facto
situations where a person has received the right to judicial protection, but can not
exercise it are quite common. And they are not related to the postponement of the
statute of limitations, but to the absence of the subject's right to sue in the procedural
sense (for example, in the case of mandatory application of the claim procedure).

Ukrainian legislation, as noted earlier, did not adhere to the concept of non-
extension of the statute of limitations on certain claims for ongoing violation of a
person's property rights, especially in the regulation of mandatory security relations.
However, when calculating the initial moment of the long-standing course of claims
for damages, we can conclude that the protective court claims, which arise from both
absolute and binding relationships, it has the character of a number of individual
courses, which continuously begin until end of violation. Each of these permanent
courses has its own initial moment, each of them regulates the duration of a separate
claim, different from the others. For example, if the ongoing violation of the terms of

the contract (termination of uninterrupted supply of thermal energy) began on
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September 15, provided that the same daily losses of 100 UAH the content of the claim
for compensation will be UAH 100 (according to the lawsuit, which began on June 16
and will end on June 15 in three years); 100 UAH (if the course began on June 17), etc.

In three years 1095 such one-day claims will be typed. If to sum up all separate
requirements on separate currents which duration at that time will be various - from
three years (on the first ancient currents) to several moments (on the last), we will
receive volume of the substantive legal claim. In fact, this design reflects the principle
of satisfaction of claims, which describes quite well the recovery of one-time damages
or damages. But that is the difference between recovering one-time damages and those
incurred today in connection with an ongoing violation. If, until the latter case, the
standard rule on the calculation of the statute of limitations from the date of the
infringement is applied, then for the continued non-performance of the obligation, this
will mean the satisfaction of the claim from the beginning of the infringement.
Therefore, it is possible that some of the protection claims will remain outside the
statute of limitations if the duration of the violation is more than three years (for
example, if the contract for the provision of continuous services is five years).

Claims that are outside the statute of limitations, although substantiated from a
material point of view, will not be subject to judicial satisfaction, as they are outside
the scope of the protective claim. The temporal rule of limited retroactive effect of the
requirement which is applied in the current legislation at judicial collecting of separate
sanctions is not suitable for the decision of the described problem also. According to
this rule, whenever a person applies to the court, the claim is satisfied only to the extent
that it is calculated only for the last three years before filing the claim. Yes, according
to previous Ukrainian Soviet legislation. claims for damages to health were met in the
three years preceding the filing of the lawsuit. A similar rule applies to the current
Russian Civil Code, moreover, some scholars believe that it most fairly reflects the
actual nature of the claim in the ongoing violation.

We cannot agree with this view. This rule is almost indistinguishable from the
general mechanism for calculating the statute of limitations from the beginning of the

ongoing violation. After all, in one case, the claims will not include those that were
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accrued after the expiration of three years from the beginning of the offense. Otherwise
- in case of extension of the duration of the violation from the total claim will be
removed old (first) claims and add new ones, the course of which has just begun
(satisfaction of claims for compensation for continuing damages will be carried out not
from the initial moment of their occurrence, but in the opposite direction from time of
presentation). However, the amount of claims actually claimed for damages or
damages, despite the fact that they result from the violation, will be limited.

There is only one way to solve this issue: to make a fundamental regulatory
decision, for example, of the following kind: the statute of limitations for claims for
damages or damage caused by a continuing violation of a person's subjective right
begins at the beginning of the violation and ends one year after. Such proposals have
already been heard in civilistic literature [57, p. 219-220].

It is generally accepted that the right to go to court to consider the dispute and
make a decision is not limited by the statute of limitations. This rule is enshrined in
Part 2 of Art. 267 of the CCU and in fact characterizes the fact that the right to sue in
the procedural sense is not expired: a person can not be denied a statement of claim in
connection with the omission of the statute of limitations. The obligation of a court to
accept an application for protection of a civil right or interest, regardless of the
expiration of the statute of limitations, is fully consistent with the provisions of civil
law on the need to protect the right if the reasons for its omission are valid. However,
it is noteworthy that this interaction of the two rules may be violated under the new
provision of the law on the application of the statute of limitations only on the
application of a party to the dispute over its expiration (Part 3 of Article 267 CCU).
Therefore, in a situation where the plaintiff's omission of the statute of limitations is
obvious, with such a legal construction, the issue of satisfaction of claims may not arise
at all when considering the case by the court.

Let's take a closer look at the commented legal tools. In Ukraine, there is
currently a law under which the court has no right to deny a claim to a plaintiff who
has expired the statute of limitations, if the defendant does not make a relevant

statement during the trial before the decision is made. We have opposed and continue
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to strongly oppose such an approach because we believe that it is not based on the real
nature of the relationship that actually takes place, moreover, it distorts one of the
fundamental concepts of civilization - subjective substantive law and its content.

The rule of judicial application of the statute of limitations solely on the basis of
the statement of the party to the dispute (read - the defendant) Ukraine adopted from
foreign civil codifications, according to which the issue of statute of limitations is not
raised by the court (Art. 1501 of Civil Code of Austria, Article 200 of the Belarusian
Civil Code Article 199 of the Civil Code of the Russian Federation, etc.). A similar
rule is also introduced for relations of international purchase and sale (Article 24 of the
Convention on Limitation Periods in International Purchase and Sale of Goods). It is
all the more annoying that the essentially incorrect legal configuration has gained
international development. One could still talk about the expediency of this mechanism
within the doctrine of a single ten-year statute of limitations, which was enshrined in
law more than a century ago. After all, this concept was used exclusively to enforce
property law, and the position of the untitled purchaser on the application of the statute
of limitations was essential. As [.LE. Engelman pointed out, “a ten-year term is only a
minimum, with the expiration of which the ancient owner has the opportunity to show
his decision to use the statute of limitations in one way or another. Until it is revealed
in some form, the statute of limitations cannot carry out its legal effect, because there
i1s no condition for that - the manifestation of the will of the owner* [62, p. 137].
Nowadays, when the institutions of statute of limitations and statutes of limitations are
regulated by different legal instruments and are not related to each other, the rule of
mandatory reference to the statute of limitations is, at least, unbalanced.

Despite the imperfection and inconvenience of the commented mechanism itself,
which, in the end, could be eliminated by law, it has such defects that cannot be
corrected or changed. It is about its influence on the general theoretical substantiation
of the legal nature of civil material terms and their significance for the exercise of
subjective rights and obligations. Civil law term is a period of time, with the onset or
expiration of which occur legally significant phenomena. In this case, the term is an

element of the subjective substantive law of the person, and its expiration, as well as
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the exhaustion of other characteristics of the latter (in terms of scope of authority,
behavior, etc.) leads to the termination of the subjective right. This has already been
mentioned in more detail in our previous works [57] and in this paper. For example,
the beginning of the statute of limitations ensures that a person has a protective power
- a claim, and the end of its course together with the fact of failure to file a lawsuit
means the termination of the protection right to a claim.

The innovation of the current civil law not only eliminated the importance of the
statute of limitations as the limits of the existence of this protection right, it made it
dependent on the implementation of the parties' subjective right to a statement on the
expiration of the statute of limitations. This right, as well as the right of the party to the
dispute to make any other statements, is procedural, as it cannot be exercised outside
the process. Therefore, the existence of a material power of judicial protection depends
on the fact of realization or non-realization of a certain procedural power. In other
words, if the process has not begun, the claim has an indefinite duration.

For example, a person does not apply to the court for thirty years. It continues to
have a substantive right to sue, as its termination is linked to an action that can only be
taken in the course of the proceedings. Since the expiration of the statute of limitations
does not in itself affect the effectiveness of the claim, and the statement of its
termination can be made only in the process, we must consider the substantive right to
sue existing throughout the period from its occurrence (offense) to at least presentation
I will sue. This means that the statute of limitations does not in fact affect the viability
of the claim, for which there is only a certain probability of declaring it lost in the
future. Agree, the right holder has no reason to consider his right to judicial protection
revoked, although, on the other hand, he can not be sure at all times after the end of the
statute of limitations as to whether he has the right to sue. After all, the court's decision
to lose the right to sue will be made "retrospectively." Such an approach is unlikely to
meet the social needs for stability of civil relations, which were the basis for the
introduction of the ancient institution.

As we have just noted, the procedural right to sue is not subject to the statute of

limitations, while absolutely all doctrinal authorities are convinced that the material
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claims are outdated. However, under the new conditions, the commented norm begins
to be interpreted as a rule about the indefiniteness and substantive right to sue. Because
this is the rule of law, which states the obligation to exercise the right, which has ceased
if the debtor for some reason forgot or could not inform the creditor and the court about
the fact of its invalidity. The duration of the protection power is no longer limited by
the regulatory period, because it is possible that the creditor, having filed a lawsuit
outside the statute of limitations and having no valid reasons for its restoration, will
still receive judicial protection in the absence of the defendant's statement of claim.
statute of limitations to the stated requirements. In fact, the defendant now has the right
not only to determine the fate of the litigation after the statute of limitations, but also
to set a deadline for the right to sue, which will depend on his application. In modern
conditions, as we see, the right to sue in the material sense not only does not end after
the expiration of the statute of limitations, but may even exist forever, because the
relevant statement is not made by the party to the dispute.

The introduction of the rule on the binding nature of the statement of the party
in the dispute for the application of the statute of limitations by the court gave a new
color to the judicial analysis of the objections against this statement. Now these
objections are submitted only after receiving the said application, and even the request
to renew the statute of limitations if it is clearly omitted when filing a lawsuit has lost
its meaning. During the consideration of the dispute the plaintiff may refute the fact
stated in the statement of the defendant the expiration of the statute of limitations,
taking into account certain circumstances that led to the suspension, interruption of its
course or postponement of the initial term. But the need to investigate these
circumstances arises only when there is reason to believe that the statute of limitations
has expired at the time of filing the lawsuit. Of course, the necessary arguments must
be provided by the plaintiff, who is interested in the effectiveness of his substantive
right to judicial protection. But the law does not define these powers as exclusive.

Unlike the judicial application of the statute of limitations, which is carried out
only at the request of the party to the dispute, the issue of its refutation can be resolved

at the initiative of the court. Therefore, we believe that if the defendant claims that the
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statute of limitations applies, the court is obliged to give it a legal assessment and thus
investigate the issue of statute of limitations, even if the plaintiff does not specifically
request it. For example, if the defendant has improperly substantiated his application
for the application of the statute of limitations (for example, he has given an incorrect
arithmetic calculation or an erroneous date for its commencement, etc.), the jurisdiction
must disregard the circumstances denying the statute of limitations. In fact, minor
changes have taken place in this procedure - instead of the need to prove to the court
the validity of the reasons for missing the statute of limitations or other circumstances
proving its non-expiration, as before, such a duty is now imposed on the plaintiff only
if statements from the defendant. In this, some researchers see a manifestation of the
principle of dispositiveness. The application of the statute of limitations only on the
application of the defendant, they consider a manifestation of this principle in the
process. We cannot agree with this concept. The law gives the defendant's application
for the expiration of the statute of limitations on the status claims of any other fact,
which substantiates the plaintiff's claims and objections against them: because they are
not proved by the parties, these circumstances are irrelevant to the case. After all, the
court has the right only to evaluate the arguments provided by the parties, and not to
collect them. Therefore, when the party who has the opportunity to object to the claim
with reference to the statute of limitations does not do so, such an argument, even if it
is indisputable, is lost. This position is substantiated in scientific publications as a
dispositive rule on the provision of evidence by the parties involved in the case. The
fact is that the application of this principle in this situation can not be supported.
Because, first, in this case we are not talking about gathering evidence, but about
their evaluation. After all, as you know, any other circumstances of the case, other than
the facts proving the omission of the statute of limitations, even if they are not claimed
by the party, can be clarified by the jurisdiction. Secondly, the party's reference to the
statute of limitations is fundamentally different from other evidence provided by it in
resolving the dispute. Dispositiveness is the free choice by the parties to the process of
evidence that they use to substantiate their claims or objections. However, as G.

Gordienko rightly points out, the statute of limitations is not evidence in the case, the
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evidence can be any factual evidence of the expiration of the statute of limitations [64,
p. 50]. To assess the course of the statute of limitations, a set of arguments is sufficient
to establish the facts of the legal relationship, its violation by the obligated person, etc.
Therefore, when the defendant does not even refer to the statute of limitations when
denying the claims, from the content of the evidence provided by him and the other
party, it is possible to accurately establish the expiration of the statute of limitations or
not. In considering the case, the court must carefully examine the evidence provided
by the parties. This means that the jurisdiction must analyze them comprehensively and
come to conclusions that may not have been stated in the claims and objections of the
parties.

Establishing the initial term of the substantive right to sue, of course, has a
decisive influence on the calculation of its duration. It is during this period that the
creditor's secondary claim can be realized. If the law enforcement authority establishes
the fact of omission of the statute of limitations, it must refuse to satisfy the claims
with reference to this circumstance. Therefore, the thesis has become widespread that
the refusal of the plaintiff to satisfy his claims in case of omission of the statute of
limitations should be motivated by the law enforcement body by the loss of the
substantive right to sue and does not require other additional argumentation [65, p. 77].

In practice, we hear that this approach does not allow to achieve the right result,
there is a long-standing controversy in the literature about whether in this case the court
should clarify other circumstances relevant to the case and reflect this in the decision.
In particular, it concerns the obligation to investigate the question of whether the
plaintiff has a subjective substantive right, for the protection of which he seeks, as well
as the question of its violation by the defendant. Finally, there is also the opinion that
the analysis of the material validity of the claim can be carried out by the court only
when it is stated in the petition of the defendant [66, p. 7, 46]. For participants in a civil
dispute can be very important not only the result of its trial, but also the legal grounds
that led to it. Therefore, the supporters of this approach believe that the decision of the
court to dismiss the claim in connection with the omission of the statute of limitations

by the right holder does not further resolve the question of the validity of his claims.
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After all, whether the right claimed by the plaintiff belongs to him depends on the
possibility of its further implementation, for example, by voluntary performance of the
obligation by the debtor or the legality of further assignment of this right, and so on.
Refusal to collect a non-existent debt on the grounds of omission of the statute of
limitations may entail illegal crediting by the debtor of accounts payable to gross
income. Therefore, it is stated that, despite the omission of the statute of limitations,
the law enforcement authority must clarify the validity and validity of the claim and
indicate its conclusions in this regard in the court decision.

In our opinion, the formulated problem is largely artificial. The court's refusal to
satisfy the claim due to the plaintiff's omission of the statute of limitations means that
the law enforcement body, having analyzed the essence of the relationship between the
parties, established the plaintiff's right to sue in the material sense, but this right has
expired and is not enforceable. In other words, the court confirms that the violated
regulatory right belongs to the person and the fact of its violation by the defendant, but
refuses to defend it. If this is not the case, and the plaintiff does not have the subjective
right indicated by him in the claim, or it has not been violated in the manner he
indicates, or this right has not been violated by the defendant, the statute of limitations
for these specific claims did not begin. therefore, it could not end [67, p. 49]. There is
no offense (as established by the court) - the statute of limitations has not begun.
Therefore, the claims are not substantiated, the court must refuse to satisfy them on
these grounds, and the statute of limitations in this case did not even begin its course.

On the other hand, since the right to sue does not exhaust all the creditor's powers
under the protection relationship, but is only an integral part of them, after the claim is
settled, the latter has the right to claim the debtor, although such a right is no longer
secured by legal capacity. Thus, we must conclude that the right to protection does not
end with the expiration of the statute of limitations and even with the refusal of the
court to protect it due to the omission of the statute of limitations. Moreover, the court's
decision to apply the statute of limitations to certain claims indicates that the right

belongs to the creditor and the debtor has a corresponding obligation, simply the
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possibility of enforcement of this right has expired with the expiration of the period for
recourse to court.

Of course, protection of the violated right in court can also take place in case of
missing the statute of limitations. We are currently talking about the restoration of the
statute of limitations by the court (Part 5 of Article 267 of the CCU)). It will take place
in the presence of such a precondition as the seriousness of the reasons for its omission.
The legislation does not specify and cannot specify an exclusive list of such
circumstances, so the court must determine which reasons are valid and how they affect
the missed deadline and the possibility of restoring the statute of limitations. But in any
case, when deciding on the restoration of the statute of limitations, the law enforcement
body must establish that the right belongs to the plaintiff and the facts of its violation
by the defendant. Only if the plaintiff has a substantive legal protection claim against
the defendant, this claim will be satisfied, and it is possible to talk about the statute of
limitations and, accordingly, its omission and restoration. It follows from the above
that the court, which restored the statute of limitations, in fact decided the merits of the
claim.

Thus, the question explored in this paper is very relevant. The statute of
limitations as a civil law institution, of course, refers to the legal tools that are designed
to regulate the protective legal relationship. Indeed, the regulatory power of the bearer
does not have coercive properties, no matter how they claim otherwise. However, the
research conducted in this paper also allows us to reject another extreme that is
sometimes found in the literature - the identification of claims with protective
subjective law. The substantive right to sue is only one of the elements of the protection
law that arises in a person in the event of an offense. The right holder may exercise the
subjective protection right not only by applying for state coercion, but also by other
non-judicial means provided by law and generally accepted customs.

It is quite obvious that the establishment of certain time limits for the exercise
of the right to protection with the participation of jurisdictional bodies mediates the
public interest. It is in society's interest for civil relations to be orderly and defined.

Therefore, by encouraging the subject of the right to exercise it for a certain period of
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time under the threat of termination, society achieves the satisfaction of its public
interest, bringing certainty to the private-legal relations of participants in civil
circulation. Taking into account mainly imperative mechanisms of law-making, such
an order is expedient and has been applied in determining the time for exercising the
protection and legal authority of a person - the statute of limitations. Since material
relations are carried out in a state-organized space, the specifics of legal regulation in
this case 1s to organize a threefold interaction of state, society and the individual, taking
into account the interests of each.

If the question of the need to settle the claim, as a rule, does not cause objections,
the problems of the effectiveness of the current legal mechanism continue to be very
relevant. The fact is that the ancient institution, due to the mentality of the participants
in civil proceedings, is probably the most used in resolving specific disputes by
jurisdictions. Therefore, its social significance is difficult to overestimate.
Unfortunately, we must state the great heterogeneity of judicial application of the same
articles of Chapter 19 of the Civil Code of Ukraine. This is to some extent facilitated
by the unsuccessful construction of some norms that allow unjustifiably expanded
interpretation or even contradict the essence of factual relations, which require legal
regulation. It is easy to see that some novelties of the current legislation are in fact a
step backwards, they do not contribute to achieving exactly the main goal, which was
the basis for the introduction of the ancient institution - to gain certainty in the
relationship of participants in civil circulation. As a result, a number of articles of
Chapter 19 of the CCU are either not applied by the courts at all (Part 4 of Article 261
of the CCU), or are applied contrary to their content (Part 5 of Article 261 of the CCU)
or purpose (Part 1 of Article 264 of the CCU).
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SECTION 3. CRIMINAL AND CRIMINAL-EXECUTIVE LAW

DOI 10.46299/1SG.2021.MONO.LEGAL.11-67-79

3.1 Okxpemi nNHUTAaHHA KPUMIHAJIBHO-NIPABOBOI OXOPOHHM BJIACHOCTI BiJ
HE3AKOHHOT0 BUJIYYE€HHS 3 'KUTJIA, MPUMIIIIeHHSA YM iHIIOIr0 BOJIOJIHHS 0CO0U B
npasi Ykpainu, okpemux aep:xaB €C, Besukoi bpuranii ta CIIIA

Opni€0 3 TUMOBHX O3HAK CKIJIAMIB HU3KM KPUMIHAJIBHUX IPAaBOMNOPYILIEHb,
nependayeHux B ctartsax OcobnuBoi yactTuHu KpumiHaibHOTO KOJIeKCY YKpaiHu Bij
5.04.2001 poxy[68] (mami — KK VYkpainu), € 03HaKa «IIPOHUKHEHHS» Yy JKHUTJIO,
PUMIILICHHS, CXOBHIIIE, 1HIIIE BOJIOJIHHS OCOOH.

3araJibHUM 3MICT I1l€i O3HAKU IIUJIKOM OYEBHUIHO JIO3BOJISIE PO3TIANATH il
BukopuctanHa B HopMax KK Vkpainu sik kpuMiHaIbHO-TIPaBOBHI 3aC10 OXOPOHH, HE
JIMIIE BJIACHOCTI, sIKa mepeOyBae y TaKOMY >KUTJI1 Y 1HIIIOMY BOJIOJIIHHI OcoOH, a U
oHOTO 3 (hyHAAMEHTaJIbHHX MpaB JIOAUHU, rapantoBaHoro B cT.30 Kouctutymii
VYkpainu, «HEeTOTOPKAHHICTh KUTJIA UM 1HIIOTO BOJIOAIHHS ocoOm». Pasom 3 TmwM,
€(EeKTUBHICTh ILOTO  KPHUMIHAJIBHO-TIPABOBOTO  IHCTPYMEHTY  0€3MocepeaHbo
00YMOBJTIOETHCSI HOTO KOHKPETHUM 3MICTOM, SIKAW (3MICT) BCTAHOBITIOETHCS IIITXOM
IPaBO3aCTOCOBHOTO TAYMAUYE€HHS TEPMIHY «IIPOHUKHEHHS.

[IpaBo3acToCcOBHE TIIyMadeHHs 3MICTy TEPMIHY «IPOHUKHEHHS» OOYMOBHIIO
BUHUKHEHHA Y TIPaB0O3aCTOCYBAHHI JABOX: UIUPIIOTO 1 BY>KYOTO IMiAXO/IB 10 PO3YyMIHHS
3MICTY O3HAKU «IPOHUKHEHHS Yy JKUTJIO, MPUMIIIEHHS, CXOBUILE». Y CBOIO 4epry,
ICHYBaHHSI LIUX JIBOX PI3HUX MIAXOJIB 0OYMOBHIJIO HEOOXIHICTh BPETYIIOBAHHS LIi€i
cutyarii Benukoto [1anatoro BepxoBuoro Cyny, sika KOpUCTYIOUNCh TOBHOBAXKEHHSIM,
nepeadoayeHuM B 1.1 4.2 ct1.45 3akony Ykpainu «IIpo cymnoycTpiit Ta cTaTyc CyaaiBy»
Bix 02.06.2016 p.[69], npuiiHsiia y KacariiHoMy HOpsaKy nmoctaHoBy Bix 18.04.2018
p. 3 MeTO10 3a0€e3MeUYeHHs OJJHAKOBOI'0 3aCTOCYBaHHs cyAamMu HopM mipaBsa [ 70]. [Tiaxiz
N0 TIAYMA4eHHS O3HAaKU «IPOHUKHEHHs», cnpuHATHA Bemnkoro Ilamatoro
BepxoBnoro Cyny, cTaHOBUTH COOOIO BY)KY€ PO3YMIHHS TEPMIHY «IIPOHUKHEHHS,
TOOTO 3aBIsKU 1IbOMY pilieHHI0 Bemukoi [1anatu 3a MexxaMu KprUMiHaIbHO-IIPABOBOT
OLIIHKK CaMe SIK BUMHEHHS KPUMIHAJIBHOTO MPAaBOMOPYLICHHS «3 MPOHUKHEHHSIMY

3aJIMIIUIIACh CYTTE€BA YaCTHHA CI/ITyaIIiﬁ BUMHCHHA KpI/IMiHaJ'IBHI/IX IIPpaBOIIOPYUICHL Ha
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TepUTOPii BOJOAIHHSA ocoOu. Takuil miaxia, Ha HAITY AYMKY, NOTpeOy€e KPUTUUYHOTO
OCMHCJICHHS 1  BHU3HAUEHHA  CHOCOOIB  BJOCKOHAJEHHS  MOHATIHHOTO 1
tepminosioriydoro amapatry KK VYkpaiam, sxi 0 3abe3nedyBaiv BiAMOBIIHICTH
3aKOHOJIaBUOT KPUMIHAJIBHO-TIPABOBOI OILIIHKUA CTYMNEHIO CyCcHiubHOI HeOesneku[71,
c.22], IKUM XapaKTepHU3yIOThCS CUTYyaIlli BUKPAJICHHS BIACHOCTI, SIKa 3HAXOIUTHCS HA
TEPUTOPIi IEBHOT'O BOJIOAIHHS 0COOU.

[lutaHHs KpUMIHAJIBHOI BIAMOBINAIBLHOCTI 3a KpPUMIHAJIbHI MPaBOMOPYIICHHS
MPOTHU BJIACHOCTI OYJIH 1 3aJIMIIAI0ThCS MPEAMETOM AOCTIIKEHHS B HAYKOBUX MpaIsix
OaraThox BueHux, cepen skux [L.I1. Aaapymko, JI.I1. Ansommna, O.O. lynopos, 1.0.
Kanmuxkos, I.B. Kamencwkuii, I1.C. MatumeBcekuii, O.P. Mapin, B.O. HaBpornbkuit
Ta 6arato iHmUX BYeHUX. Pa3om 3 THM, 103a yBarow BUEHUX 3aJUIIAETHCS HAYKOBUHN
aHaji3 BurnpapaaHocTi nosuiii Bemukoi [Tamatn BepxoBuoro Cypay, BUKIIAIEHOI y
BKazaHii Bumie ii moctanoBi Big 18.04.2018 p., moao po3ymiHHS 3MiICTOBHUX
XapaKTEPUCTHK O3HAKU ITPOHUKHEHHS ¥ BU3HAYCHHS 3 yPaxXyBaHHAM ITi€1 TIO3UIIIT Ta
BIJIMOBIAHOTO 3apyOi’KHOTO JIOCBiAYy, HacaMmmepen, TMPOBIIHMX Jep)kaB CBITY,
MO>KJIMBUX BapiaHTIB 3aMiHU IIi€1 03HAKU KBaTi(hiKOBAHUX CKJIAJIIB 3JIOYMHIB HA O1JIBIII
e(eKTUBHY MOJIEIb OXOPOHHU BJIACHOCTI, siIKa (BJIACHICTh) 30€piraeTbCsi y BOJIOJIIHHI
ocoou.

[TpoBeneHe HaMU MMiJT TAKUM KYyTOM 30py JOCIIIKEHHS JT03BOJIsIE KOHCTATYBAaTH,
10 KPUMIHAJIBHO-TIPABOBI FapaHTIi OXOPOHU BIACHOCTI, KA 30€pIiraeTbCs y sKUTI1 41
1HIIIOMY BOJIO/IIHHI 0COOU, MAaIOTh TPUBATY TPAIUIII0 ICHYBaHHS B MPaBOBIN CHCTEMI
VYkpainu. 3o0kpema, BIAMOBIIHI MOJOXEHHS Oynu mependadeHi B KpuminambHOMY
konekci Ykpainu 1960 poky [72]: u.3 c1.15, 4.3 c1.81, 4.3 ¢T1.82, 4.2 cT.86, 4.3 cT.140,
4.3 ct1.141, 4.3 c1.142 1 nependaueni B ynnnomy KK Ykpainu: 4.5 ¢1.36, u.1 c1.162,
9.3 ¢1.185, 4.3 cT1.186, 4.3 cT1.187, u.2 ¢1.289 KK, npaBna ciig BIAMITUTH, 110 B 4.5
ct.36 KK VYkpainu BiAmoBigHa O3HAaKa B MEXax IHCTUTYTY HEOOXiIHOI 0OOpOHHU
MO3HAaY€HA TEPMIHOM «BTOPTHEHHS, 4 HE «ITIPOHUKHEHHS.

[Ipupoaubo, 1o npotarom ycboro nepiogy unHHocTi KK Ykpainu 3micT o3Haku
CIMPOHUKHEHHS» € 00’€KTOM HAyKOBOTO Ta IMPaBO3aCTOCOBHOTO TiaymMadeHHs. JIys

npukiany, [1.C. MaTuiieBcbkuii MPONOHYBAaB TaKe PO3YyMIHHS 3MICTY 1€ O3HAKHU:
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KIMPOHUKHEHHS — 1€ TAEMHE, BIIKPUTE YU 13 3aCTOCYBAHHSAM HACHJILCTBA BTOPTHEHHS
y JKUTII0, MPUMIILIEHHS, CXOBUIIIE 3 METOK BUMHEHHS KPAJII’KKH, rpabexy 4u po300ro.
[IpoHrKHEHHS OB’ s13aHE 3 JOCTYIIOM JI0 MaifHA TAEMHO, IUITXOM JTOKJIAJaHHS 3yCUITh
9y HacWibCTBa ((hi3UuyHOTrO ab0 MCUXIYHOI0), OOMaHy, MAKYNny ab0 HEeI03BOJICHOTO
BXOay dYepe3 Biakputi aBepi. JlokimamaHHS 3yCWJb 3 METOI0 TNPOHUKHEHHS Y
NPUMIILIEHHS YX 1HIIE CXOBUIIE MOXKE IMOJIATATH y 3aCTOCYBaHHI BUHHUM TEXHIYHUX
3aco01B, MOIIKOJKEHHI CXOBHIIAa a00 OXOPOHHUX 3aco0iB...He Moke po3risaarucs 3a
03HAKOI0 TIPOHUKHEHHS ...BUKPAJICHHS MaiiHa 0CO00I0, SIKa Ma€ 3a CBOIM CITyKOOBUM
cTaHoBUIIeM a00 y 3B’S3Ky 3 po0OOTOI0, SIKy BOHA BHUKOHYE, JOCTYIl Yy Take
npuMiiieHHs...He Moke kBamidikyBaTHCs SK TNPOHUKHEHHS Y IPUMILICHHS
BHUKPAJICHHS] TOBapy MOKYMIIEM a00 CTOPOHHLOIO OCOOO0 3 Mara3uHy y Ti TOAWHH,
KOJIK BiH mpaifoe»|73, ¢.346-347].

[TomiObumit migxim 3akpimieHuid 1y moctaHoBi [lmenymy Bepxouoro Cymy
VYxpainu Bix 6.11.2009 p. Nel0 «IIpo cy1oBy npakTHKY y cipaBax mpo 3JI0YHHU IPOTH
BJIACHOCTI»: «22. ... Ili1 NpOHUKHEHHSM Yy KHUTJO, 1HIIE MPUMIIICHHS YU CXOBUIIE
CIi PO3yMITH HE3aKOHHE BTOPTHEHHS JO0 HUX Oyab-akuM crocodbom (i3
3aCTOCYBaHHSAM 3ac001B MOJ0JIaHHS MEepPelKo]; a0o 0e3 iX BUKOPUCTAHHS; ILISIXOM
o0MaHy; 3 BAKOPUCTAHHSIM ITiIPOOJICHUX JOKYMEHTIB TOIIO a00 3a JOTIOMOTOIO 1HIITUX
3ac00i1B), SIKUHM Jja€ 3MOTy BUHHIM 0C001 BUKPACTH MaitHO 0€3 BXOAY 70 KUTJIA, IHIIOTO
MPUMIILICHHS Y CXOBHIIA. Bupilyroun NuTaHHs PO HASBHICTH y AisIX BUHHOI 0COOU
Ha3BaHO! KBali(PiKyr04oi 03HAKU CyAU MOBUHHI 3'ICOBYBaTH, 3 SKOIO METOI 0coba
OTMMHUJIACH Y KUTJI, THIIOMY MPUMIIIEHH] YM CXOBHIII Ta KOJU camMe B HEl BUHUK
yMHUCEJ Ha 3aBOJIOAIHHSA MailHOM. BukpaaeHHs MaiiHa He MOXXHa PO3TJISIaTH 3a
03HAKOI0 MPOHUKHEHHS B KUTJIO 200 1HIIIE MPUMIIICHHS Y1 CXOBHIIE, SIKIO yYMHUCEN
HA  BUKpaJEHHA MaliHa y o0coOM BHMHMK TMiJi 4Yac nepeOyBaHHS B I[bOMY
npuMIiIeHH1. » [ 74].

[Timxin, 3akpiruieHWid B TIOCTAHOBI, € 3arajbHONPUUAHATAM 1 B JOKTPHUHI
KpuMiHajabHOTO TpaBa. s npukimany, BueHi J[.O. Kanmukor ta JI.B. KameHchkui,
PO3KPUBAIOTh 3MICT O3HAKH «ITPOHUKHEHHS» caMe 3 MOCUJIaHHsAM Ha moctaHoBy [1BC

VYkpainu Big 6.11.2009 p. NelO i 3a3HayaroTh, IO MiJ TPOHUKHEHHSM JO >KHUTIIA,
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NPUMIIIEHHS, CXOBHUIIA — «CIIi pO3yMIiTH HE3aKOHHE BTOPTHEHHS JI0 HUX OY/b-SKUM
CIIOCOOOM ..., SIKHM J1a€ 3MOTY BUHHIN 0CO01 BUKpPACTU MaitHO 0€3 BXOJy J0 XKUTJA,
1HIIIOTO MPUMILIEHHS Y CXOBHIIAy. [Ipu boMy aBTOpH MiTKPECIIOIOTH, 0 O3HAKA
NPOHUKHEHHS BIJICYTHS, SIKIIO YMHUCEN Ha BUKPAJCHHA MaiiHa BUHHUK BXE ITiJ 9ac
nepeOyBaHHs B MpuMiLIeHHi [75, ¢.368].

PazoMm 3 TuMm, cmiBmagiHHA MIAXOAIB IO PO3YMIHHS 3arajibHOrO 3MICTY O3HAKHU
MPOHUKHEHHs» HE 3MOIVIO 3amo0irTH BHHUKHEHHIO B TIPABO3aCTOCYBAaHHI JBOX
BIIMIHHMX MIJIXOMIB JIO PO3YMIHHS 3MICTY OKpEeMHUX JeTajeid B  O3HaIl
(MPOHUKHEHHs». Tak, pO3TJsSHYBIIM KPUMiHAJbHY CHpPaBy B TOPSIKY TMEPETIIsTy
CYJIOBUX pillleHb Yy 3B’S3Ky 3 HEOJHAKOBHM 3aCTOCYBAaHHSM CYIOM KacalliiHOi
THCTaHIIIi OJTHUX 1 THX CAMHUX HOPM KPUMIHATHHOTO 3aKOHY MO0 MOI0HUX CYyCITHHO
HeOe3MeYHUX JisiHb, SKE MOTATVIO YXBAJCHHS PI3HUX 3a 3MICTOM CYJOBUX PIIICHb,
Bepxosuuit Cyn Ykpaiau B moctanosi Big 15.11.2012 p. Ne5-15kc12 chopmynroBas
BJIACHY MO3UIII0 LIOJ0 3MICTY O3HAKU IPOHUKHEHHS» B CKJIAJl 3JI0YMHY pO30iil:
«HopmatuBHE BHW3HAYE€HHS O3HAK aHAJI30BAaHOTO CKJIATy 3JI0YMHY HE MICTHTh
BU3HAYAIBHUX (BIIMEXKYBAJILHUX) O3HAK PO3YMIHHS TOHSTTS «IPOHUKHEHHS». Y

JUCIIO3UINT YaCTUHM TpeThoi cTaTTi 187 KpuMiHAIBLHOTO KOJEKCY YKpaiHu HeMae

npsiMOi BKa31BKM Ha HE3aKOHHICTh MPOHUKHEHHS B MPUMIIICHHS, MPUHANMHI Takoi,

sKa BCTaHOBJIeHa y cTarTi 162 nworo Kogekcy, sikoio mepeadadeHo KpUMIHAIBHY

BIJIMOBIAANBHICTD 32 HE3aKOHHE MPOHUKHEHHS JI0 KUTJa YW JI0 1HIIOTO BOJIOJIHHS.
Tomy 3MICT 1OTO TIOHATTS HAJICKUTh BHUBOAWTH 3 TIPABOBOI MPUPOIH
KOHCTUTYTHBHUX (BH3HAYaJIbHMX) O3HAK CKJIATy 3JI0YMHY Y B3a€EMO3B'A3KYy Ta 3
ypaxyBaHHSM IPABO3aCTOCOBHOI CY/I0BOT IMTPaKTHUKH. JIOTiKO-rpaMaTHyHe TIyMavYeHHS
dbopmymoBaHHS  (CIIOBOCIIOJYYEHHS) «po0301i, TO€THAHWN 3 TMPOHUKHEHHIM Y
NPUMIIICHHS), Ja€ MiJCTaBM BBaKATH, IO ITiJI MPOHUKHEHHSIM 10 OYIb-SKOTO
MPUMIILIEHHS CJIIJ pO3yMITH: a) (i3UyHE BXOIKEHHS, MOTPAIITHHS 10 HHOTO 3 METOIO
3aBOJIOMIHHS MAaWHOM, IO 3HAXOJWUTHCS B HBOMY; O) MOCTYNm 10 MaiiHa, o
3HaXOJIUThCS B MPUMIIIECHHI, OyAb-IKUM criocoOboM (6e3 (Ppi3MYHOro BXOJKEHHSI /10
HBOTO), SIKUH Ja€ 3MOTy 3aBOJIOAITH TAKUM MaHOM, BIUIYYUTH WOTO 13 IPUMILIEHHS.

S0 cy0'ekT 37104MHY MOCTaBUB COO1 32 METY 3aBOJIOAITH MailHOM, MEBHOrO BUAY
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(SIKOCT1, 3HAYEHHS TOIIO0), MICIE 3HAXO/KCHHS SIKOTO 3YMOBIIIOE BUOIp KOHKPETHOTO
croco0y TMOCSTaHHs, peaii3alis SKoro mnepeadayae BXOKEHHS YU TMOTPAIUISTHHS
B MPUMIILIEHHS, HE3BAXKAIOUU Ha PEKUM JOCTYIY 10 HHOTO (BUILHUIA/3200pOHeHMI),
TO (D13UYHE OMUHEHHS B TAKOMY IMPUMIIIEHH] 3 03HAYEHOIO IIJUTI0 € HE3aKOHHUM, a 3
BUMHEHHSIM HACTYMHUX [1i 13 3aCTOCYBaHHSM HAacWJIbCTBA YM TMOTrPO3 HOTO
3aCTOCYBAaHHA 3 METOI0 3aBOJIOAIHHS MailHOM Mae KBami(ikyBaTucCs sK po30ii,
NO€IHAHUN 3 MIPOHUKHEHHSIM Y NpuMilieHHs. Hanpukinan, Hamip ocoOu 3aBOJIOAITH
rpolrMa 3 BiAII€HHS OaHKY Yd SIKUMCh MAaiHOM 13 1HIIOTO TMPUMILIEHHS, YMHCIOM
SIKO1 Ha IMOYaTKy BUKOHAHHS 3JIOYMHHOT OBEIIHKU MPUMIIIIEHHS BIIJIUICHHS 0aHKY 4
1HIIIE TPUMIIICHHS B IIJIOMy COpUAMAaIoCs SK MiICIle 3HAXOJ/DKCHHs MaiHa, a
HACHJILHUIIbKE BTOPTHEHHS B TPUMIIICHHS, HE3aJEKHO B PEKUMY AOCTYIy [0
HBOT'0, OXOILTIOBAIOCH 5K Jis.»[76].
Opnak, Benukoro Ilanaroro Bepxosrnoro Cyny y BkazaHiii BHILE TOCTaHOBI
Bin 18.04.2018 p. y cmpaBi Ne569/1111/16-x 3aificHeHO BiaXiA BiAg NPaBOBOTO
BUCHOBKY, BuKJIajgeHoro Bepxosuum Cyaom Ykpainu y nmoctadosi Big 15.11.2012 p.
3okpeMa, y BkazaHiil B moctaHosi Bia 18.04.2018 Benukoi [lanatu Bepxosuoro Cyay
3a3HAYEHO TaKe:
«26...p0301H, MO€THAHUN 3 MPOHUKHEHHSIM Yy JKUTIO, 1HIIE MPUMILICHHS YU
cxoBulle, 00'enHye B cOO1 Hamaja 3 METOIO 3aBOJIOIHHS UYKUM MailHOM, MO€IHAHUN
13 HACWJIbCTBOM, HEOE3MEUHUM JIJISl )KUTTS 4M 370pOB'ss 0COOH, siKa 3a3Halia Haranuy,

abo 3 morpo30r0 3actocyBaHHs Takoro HacwibcTBa (4. 1 ct. 187 KK Vkpainum) ta

HE3aKOHHE MPOHUKHEHHS JI0 KUTJIa YM J0 1HIIOro BoJoAiHHSA ocoou (4. 1 cr. 162 KK

Ykpainu). [Ipu nupomy nocsiranss, nepeaoadene 4. 1 cr. 162 KK Vkpainu, Bigirpae

POJIb O3HAKH, IO CTBOPIOE KBaTi(hiKOBaHMM CKIIaj po300to. 27. Xo4a B AUCTIO3UIIIT .

3 cr. 187 KK Vkpainu it Hemae, sk y cT. 162 KK Vkpainu, Bka3iBKU Ha HE3aKOHHICTh

NPOHUKHEHHS B MPHUMIIIEHHS, MPOTE 1€ BUIUIMBAE 13 CYTHOCTI Ta 3aBJaHb 3aKOHY

Ykpainu mpo KpuMiHAIBHY BiAMOBiAAbHICTh, ampke KK VYkpainu Bu3Hagae, ski

CyCHIJIbHO HEOE3INeuHl JISHHS € 3JI0Y4MHAMM Ta SIKi TOKapaHHS 3aCTOCOBYIOTHCS 10
oci0, 1m0 X BunHWIM. OTXKe, MPaBOMIpPHI Ta 3aKOHH1 A1l 0COOU HE MOKYTh BBAKATHUCS

CyCHIJIbHO HEOe3NMeYHUM, BUHHUM JISTHHAM (3JI0YMHOM) 1 TUM OUIbIIE HE MOXKYTh
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BBKaTHCh O3HAKOIO, SIKa YTBOPIOE KBAMI(PIKOBAHUI CKIIaJ] 37I0YMHY, 110 00YMOBIIOE
BU3HAYEHHS OUIbII CyBOpOi Mipu MoKapaHHs. 28. BupimansHuM NMpy BU3HAYCHHI
3aKOHHOCTI/HE3aKOHHOCTI ~ BXOJDKEHHS  (MOTpaIUIiHHS) OCoOM y  BIAMOBITHE
npuMillleHHs 200 epeOyBaHHs B HbOMY II1]] 4YaC BUMHEHHS PO30010, € PEKUM JTOCTYITY
10 oO'exta (BUIbHUI/OOMEXeHUiT). 29. BiAMOBiIHO, HASBHICTH PEXUMY BILIBHOTO
JOCTYITy JIO PUMIIIEHHS CBITYUTH MPO 3aKOHHICTh BXOKEHHS (TIOTPAIUISTHHS ) 0COOH
y BIATIOBITHE MPUMIIIIEHHS Ta MpaBOMIpHE 1i mepe0yBaHHS TaM, a OTXKE, BUKIIFOYAEThCS
IHKpUMIHYBaHHS KBali(PIKyr04Oi O3HAKM «IPOHUKHEHHS», HABITh SKIIO 0c00a
NOTpanuia B IPUMIIIEHHS 3 YMHCIIOM 3aBOJIOMIITH TyXUM MaitHOM.» [70].

Takum YuHOM, B SIKOCTI OpiEHTHpPY JUId 3a0e3MeYeHHs] OJIHAKOBOTO
3aCTOCYBaHHSA cynaMu HopM npaBa Bemnuka [lanata BepxosHoro Cyay oOpana miaxif,
KU 3BY3MB MEXI MOXJMBOrO 3actocyBanHs HOpM KK, ne mepembauena o3Haka
CIPOHUKHEHHS» JI0 KUTJIA, TPUMIIICHHS, CXOBHUIIA, BKJIABIIH Y 3MICT IIi€1 O3HAKH 5K
HEBIJ €MHY YacCTHHY «HE3aKOHHICTH» TMOTPAIUITHHS OCOOM JO0 TaKOro MicCIs
3HAXOJ[KEHHSI MPEAMETY KPUMIHAILHOTO MPABOMOPYIIIECHHS.

Ha mamry mymky, Takuil miaxig He € Oe3CHIpHHM, OCKITBKH Ma€ K MO3UTHUBHI
CTOPOHH, TaK 1 CYTTEBI BaJIU.

[lo-mepiie, MOBHE 3HAYEHHS TEPMIHY «IPOHUKHEHHS» HE 3BOAUTHCA 10
XapaKTEPUCTUKU BUKIIOYHO HE3aKOHHUX mAi. Jlms mpukiagy, B AkameMidHOMY
TiaymadyHoMy CIIOBHUKY YKpPaiHChKOI MOBH IIOJI0 TEPMiHY «IIPOHUKHEHHS» BKa3aHO:
«Hame BigaiieHHS ONEpKajio 3aBAaHHA OXOPOHSATH OJHY 3 BYJHUIb Ha BUIAJOK
NPOHUKHEHHS! BOPOKMX aBTOMATHUKIB ...; ... [[pOHUKHEHHS ... JIIOAWHU B KOCMOC i
TpUBaJe B HhOMY NepeOyBaHHS — II€ CBOEPIAHMI BiHEUb IOCATHEHb ... HAYyKH,
CBIJUEHHS il BUCOKOTO 3JIBOTY ...; TUIbKHM IMHOOKE MPOHUKHEHHS MUTIS B CYTHICTb
BEJIMYHOTO TpyJa 1 O0poThOM HapoIy 3a MOoOYyJAOBY KOMYHI3MY Jla€ MOMY TBOpPUY
HacHary, JO0MOMAara€ IMOBHIIIEe OCMHUCIUTA W €MOIIITHO BiMYyTH HEMOBTOPHY Kpacy
CY4YacCHOCTI 1 BIATBOPUTH ii B XBIITFOIOUMX 00pa3zax ...» [77, ¢.243]. Llinkom oueBuHO,
110 HABEJCHI MPUKIIATN BXXKUBAHHS I[LOTO TEPMiHY HE JIO3BOJISIIOTH 3BECTH MOTO 3MICT

10 TTIO3HAYEHHS BUKJIIOYHO HE3aKOHHOI mii.
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[To-npyre, B Y4MHHOMY 3aKOHOJABCTBI TEPMIH «IPOHUKHEHHS BXKUBAETHCA SIK
CaMOCTIMHO, TaK 1 B MO€HAHHI 3 BKa31BKOK Ha HE3aKOHHHUU XapakTep IuX Jii: - 1.2
po3ainy 1 3Boay BiIOMOCTEM, 1110 CTAHOBIISATH JEPKABHY TAEMHUIIIO, 3aTBEPIKEHOTO
Haka3oM l{entpansHoro ynpasiinns Cioyx0Ou 6e3nexku Ykpainu Ne383 Big 23.12.2020
p.: «QI3MYHUN 3aXHUCT - CYKYNHICTh TEXHIYHUX 1 OpraHi3aliifHUX 3aXOiB,
CIPsIMOBAHUX HA BUSBIICHHS 1 MPUIMMMHEHHS CIIPOO HECAHKITIOHOBAHOTO MPOHUKHECHHS
Ha TEPUTOPIIO 00’ €KTa, y HOT0 KUTTEBOBAXKIIUBI 30HU;» [78], - 3akoH Ykpainu «IIpo
Harmionaneay momirito» Big 2.07.2015 p.: c1.31 «1.Ilomiris Moxke 3aCTOCOBYBaTH Taki
IIPEBEHTHUBHI 3aX0JIH: ...7) IPOHUKHEHHS JI0 KUTJIA UM 1HIIIOTO BOJOIHHS OCOOH...»,
cT.38 «1. Ilomimiss MOXe MPOHUKHYTH JO KUTJA YU 1HIIOTO BOJIOMIHHS ocoOu Oe3
BMOTHBOBAHOTO PIMICHHS CYyNy JHIIE B HEBIAKIAAHUX BUMAIKAX, MOB’S3aHMUX 13: 1)
PATYBAHHSM KUTTS JIIOJEH Ta I[IHHOTO MaiHa MiJ 4ac HaA3BUYAWHUX CUTyallil; 2)
Oe3nmocepenHiM NEPECTiAyBaHHAM 0ci0, MiI03PIOBAaHUX y BUMHEHHI KPHUMIHAJIHLHOTO
MPaBOTIOPYIICHHS; 3) TMPUIMHEHHSAM 3JI0OYMHY, IO 3arpoXye€ KHUTTIO 0ci0, sKi
3HAXOJIATHCS B KUTII1 a00 1HIIIOMY BOJIOAIHHI.»[79], - KpuMiHansHU# miporiecyaibHun
kojekc Ykpaiau Big 13.04.2012 p. (mami — KIIK): ct.13: «1. He pomyckaerbcs
NPOHUKHEHHS JI0 KUTJIA YU J0 1HIIOTO BOJOJIHHSA OCOOH, TPOBEACHHS B HUX OTJISITY
gy OOIIYKYy I1HAKIe SK 32 BMOTMBOBAHUM CYIOBHM pIIICHHAM, KpIM BHIAJIKIB,
nependauenux uM Komekcom.», c¢1.233: «1. Hixto He mMae mpaBa MPOHUKHYTH J0
KUTJIA YU 1HIIOTO BOJIOJIHHS 0COOM 3 OyIb-sSKOIO METOI0, 1HAaKIlEe SK JIMIIE 3a
I0OPOBUIFHOIO 3r0/I0I0 0COOHU, sIKa HUMH BOJIOJi€, a00 Ha MiJICTaBl YXBalIH CJ1T4OTO

Cy/AJi, KpiM BHUITQJIKIB, YCTAHOBJICHMX YaCTUHOK TPEThOIO I1i€i cTarTi...3. Cuiauui,

J13HaBay, MPOKYpOp Ma€ MpaBo J0 MOCTAHOBJIEHHS YXBaJIM CILAYOTO Cy 1 YBIUTH 10
’KUTJIA YU 1HIIOTO BOJIOJIHHS OCOOHU JIMIIE Y HEBIAKJIATHUX BUMAAKaX, OB’ SI3aHUX 13
BPSATYBAHHSM KUTTS JIFOJEH Ta MaiHa 4yu 3 O€3MocepeTHIM MepeciiTyBaHHIM 0¢i0, K1
M1J03PIOIOTHCS Y BUMHEHHI KpUMiHaIbHOTO TpaBonopymeHHsA.»[80]. OTxe, ynHHE
3aKOHOJABCTBO a00 MICTUTh OKPEMHI CJIOBECHHH NPHUIHAC TPO HE3aKOHHICTbH
NPOHUKHEHHS, a00 sk 1e mae micue B KIIK, He3akOHHICTh IPOHUKHEHHS BU3HAYae
KOHKPETHHM 3MICTOM TOPYIIEHHS MOPSIKY MPOHUKHEHHA, ToMy B 4.1 c1.233 KIIK

TepMiH (IIPOHHUKHCHHS» BXXKMBA€THC SIK Ha IO3HAUYCHH I[iﬁ, BUMHCHUX 31 3roau OCO6I/I,
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sIKa BOJIOJIE >KUTJIIOM, TaK 1 Ha MO3HAYCHHS 1, BUMHEHHX O€3 3roJH TaKol OCOOH.
OpnHak, B >KOAHOMY BHIIQJIKy 3aKOHOJABCTBO HE MICTUTh O3HAKy HE3aKOHHOCTI SIK
HEB1I'€MHY O3HAKy 3MICTy CaMOro «IIPOHUKHEHHs». BoueBHIb 3 IIbOTO BUXOIUB
3aKkoHOAaBelb 1 popmyroroun nonoxkeHHss KK Ykpainu, ie B ¢1.162 BkazaB oKpeMo
Ha HE3aKOHHICTh MPOHUKHEHHS, @ B HU3II 1HIINX CTAaTel TaKOi BKa31BKH HE pOOUB, HA
mo 3Beprae yBary il Bemuka Ilamata BepxoBnoro Cyny mpu TiaymadeHH1 3MICTY
O3HaKM «poHUKHEHHs» B CT.187 KK Ykpainu.

[To-Tpere, oOMEXEHHS 3MICTY O3HAaKH «IPOHUKHEHHS JIMIIIE BUITAIKAMU
HE3aKOHHOT'0 BXOJKEHHS (MOTPAIISIHHSA) BUHHOTO JI0 KUTJIA, IPUMIIIEHHS, CXOBUIIIA
BUJIAE€THCS HEJOIIIBHUM. TaK, CTYMHiHb CYCIUIBHOI HEOE3IMEeKH 3aBOJIOJIIHHS TIEBHOIO
plUUI0 NUISIXOM PO300I0, BUMHEHOTO B MPHUMIMICHHI 10 SKOTO BUHHA 0c0o0a 3aiIuia
CKOPHUCTABUINCh, HANPUKIAJA, PEKUMOM pOOOYOro yHacy MarazuHy, € BHUIIMM HIX
CTYMiHh HEOE3MEYHOCTI 3aBOJIOMIHHS TIEK CAMOK0 PIUYI0 TUIAXOM Ppo300i0, aie
BUYMHEHOTO Ha BYJHII. 30KpeMa, IIJIKOM 0YeBHUIHO, IO Cy0’ €KTHBHA XapaKTePUCTHUKA
BUYMHEHHS PO300I0 B MPUMIIIIEHHI MICTUTh B OOl YCBIJIOMJICHE TTOPYIICHHS BUHHOIO
0Cc00010 HU3KU MOpaIbHHUX 3a00pOH, MOB’S3aHUX 1 YCBIIOMJICHHSIM HEIOTOPKAHOCTI
peuel, SKi 3HAXOMAThCS B NPHUMIIIEHH] IHIIOI OCOOM, a TaKOX YCBIJOMJICHHS
CKJIQJIHOCTI BYMHEHHSA pO301MHOrO Hamajay B MPHUMIIICHHI Yepe3 OOMEXKEHICTb
MPOCTOPY, HASBHICTD (DI3UUHUX MEPEIIKO] TOMIO.

VYci HaBeneHl apryMeHTH JAEMOHCTPYIOTh HEJOIJIBHICTh BBEJICHHS O3HAKH
HE3aKOHHOCTI B SIKOCTI 3MICTOBHOI XapaKTEPUCTUKH O3HAKU «IPOHUKHEHHS» SIK B
CKJIaZlaX KpUMIHAJIbHUX MPaBOMOPYIIEHb MPOTH BJIACHOCTI, Tak W I1HIIUX, 0e€3
okpeMoro npunucy mpo 1e B Hopmi KK. OnHak, ocKiIbKM Take OOMEXEHHS 3MICTY
O3HAKU «IPOHUKHEHHs» BrhpoBaauna Benuka Ilamara BepxoBuoro Cyny,
BUKOPHUCTABILIM CBOE 3aKOHHE MOBHOBAXEHHSI, 1, BU3HAUMBILIA ONUCAHUMN BUILE MIIX1]
K 000B’SI3KOBHM I IPABO3aCTOCYBAaHHS, BIAMOBIIHO Ma€ 3aCTOCOBYBATHCS BY3bKe
PO3YMIHHS 3MICTY «IIPOHUKHEHHSD.

Pazom 3 TuM, chopmynboBanuii Bemukoro Ilamaroro BepxoBHoro Cymy
Mi7X1J CTAHOBUTH COOOIO JIMILIE PE3yIbTaT A0 MEBHOI MIPH CUCTEMHOTO TIyMa4yeHHS

noHsTiHoro amapaty KK VYkpainu 1 HasBHICTh IIbOTO MiAXODy HE O3HAYa€, IO
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npobJieMa HaJIe)KHOTO BpaxXyBaHHS CTYICHIO CYCIIIbHOI HEOE3MEYHOCTI HE3aKOHHOTO
3aBOJIOJIIHHS YY>KMM MaMHOM, sike 30epirajocs y THEBHOMY MPUMIIICHHI: JXUTIIO,
HEXUTJIOBE MPUMIIICHHS TOIIO, MOBHICTIO BUPINICHA, HABMAKH, BIAMOBITHI MPaBOBI
IHCTPYMEHTH MOTPeOyIOTh MOJAJIBIIOTO BAOCKOHAJIEHHS abu BIJMOBIIATH PEeAIbHUM
nmoTpedaM KpUMIHAIBHO-TIPABOBOI OXOPOHH.

B pakypci mociimkyBaHOTO TUTaHHS IIKABUM 1 JOIUIBHUM JJISI BpaXyBaHHS
€ BIJIMOBIAHUM 3apyO1>KHUM TOCB1I KpUMIHAITI3al1l11 HE3aKOHHOTO 3aBOJIOIIHHS UYKUM
MalHOM, sKe 30epirajiocsi y neBHOMY npuminieHHi. g ioro uirocTpatiii HaBeIeMo
KUJIbKa HOPMATUBHUX aKTIB PI3HUX JEp>KaB MPO KPUMIHAJIBHY BIAMOBIJAIBHICTH 3a
TaKOTO THUITY ii.

B KpuminaneHomy koaekci ®enepatuBnoi PecnyOmiku Himewunna Bin
15.05.1871 p. B penakiii Akry [Tapnamenty Big 13.11.1998 p.[81] (mani — KK ®PH)
BCTAHOBJICHA BIJMOBIJATIBHICTE OKPEMO 3a: HE3aKOHHE BXOKCHHS JI0 UYXKOTO
MPUMIIIEHHS, HE3aKOHHE 3aBOJIOJIIHHS MAifHOM, 1110 3HAXOJAUTHCS B MIPUMIIIEHHI, TIPH
yomy audepeHiiioBaHa BIAMOBIAAIbHICTD 3a 3aBOJIOIIHHS MaHOM, 1110 3HAXOIUTHCS
B JKUTJI1 0COOM: Kpaaikka 3 MpoHUKHEHHAM (§243 (1)1.) Ta kpaaixkka 3 IPOHUKHEHHSIM
B KUTIO (§244 (1)3.), a came:

- «§123: (1). Bynp-xT0, XTO HE3aKOHHO BXOJUTH Yy JKUTJIO, KOMEPLIHHY
HEPYXOMICTh a0o0 1HIIIE 3aKPUTE MPUMIIICHHS 0CO0H, 200 10 3aKPUTOTO MIPUMIIIICHHS,
SIK€ BUKOPHUCTOBYETHCSI IMyOJIIUHOIO CIYk0010 ab0 TpaHCHOPTHOK Ciyk0010, abo
OyIb-XTO, XTO MepedyBae B TAKOMY MPUMIIICHHI 0€3 J03BOJIy 1 HE 3ajUIIae HOTO Ha
BUMOTY YIIOBHOBa)KE€HOI 0co0H, ...(Tepeksas 3 auri. MmoBu Miit — MLIIL. KynieBuu)y,

- «§243: (1) B o0cobmuBO ceplO3HUX BHUIIAJKAX KpagiKKa KapaeTbCs
yB’SI3HEHHSM Ha CTpOK Bif 3 micsiB 10 10 pokiB. Oco0amBO cepito3H1 BUMTA KU MAIOTh
MiCIle, KOJM MOPYIIHHUK: 1. 3 METOH BUMHEHHS MPaBOMOPYIICHHS BPUBAETHCS a00
BXOJIUTH 710 OyAiBIIi, MPUMIIICHHS, K€ BUKOPUCTOBYETHCA MMy OJIIYHOIO CIIy k0010 a00
0i3HecoM a00 BTOPraerbCs 3 JAOMOMOIOI0 MiAPOOJIEHOrO KIoYa YU 1HIIOTO
IHCTpYMEHTY, SKHiA, 3a3BUYail, HE BUKOPUCTOBYETHCS UII OTPUMAHHS JTOCTYITy, a0o

MEePEXOBYEThLCS B KIMHATI (TIepexan 3 anria. MoBu Miit — MLIT. KynieBua)»,
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- «§244: (1). byap-xTO, XTO ...3. BUMHSE KPaaDKKy, ISl BUMHEHHS SKOI
BPHUBAETHCSI a00 BXOAWUTH J0 KHUTIA a00 BTOPraeThCs 3 JOTIOMOTOIO MiApOOIEHOTO
KJII0Ya YMd 1HIIOTO I1HCTPYMEHTY, SKWH, 3a3BUYail, HE BUKOPUCTOBYETHCS IS
OTPUMAaHHS JOCTYITY, a00 MEPEXOBYETHCS B KUTJI1 (TIEPEKIIa 3 aHTJI. MOBH Miit — MLIL.
Kyuesuu)».

B KpuminansHomy koaekci ®@panmii Big 22.07.1992 p.[82] (mami — KK
®dpaHniiii) nepeadadeHa BiAMOBIAAIBHICTD 3a KPAJADKKY 3 *KHUTJIA Y 1HIIIOTO BOJIOIIHHS
ocobwu, a came:

- «u.l c1.311-4: Kpagixkka ...: 6. Skmo BoHa BUYMHEHA B MPUMIIICHHI, SKE
BUKOPHUCTOBYETHCS SIK JKUATIO, a00 B MPHUMIIICHHI, SIKE BHKOPHUCTOBYETHCS abo
npu3HaueHe Jisi 30epiraHHs TPOLIOBHX KOIITIB, I[IHHUX TamepiB, TOBapiB abo
oOJaZHaHHS IIJIIXOM OTPHUMAHHS JOCTYMy J0 TaKUX NPHUMIMIEHb 3 JIOMOMOTOIO
oOMaHy, 13 TTOIOJaHHSIM MEePENTKo a00 Bii3aHHSIM. (TTepeKya 3 aHria. MOBU Mii — MLIL.
Kyuesuu)»,

- «CT1.132-74: BnizanHs YTBOPIOE 1110 Y (POpMi TPOHUKHEHHS B OY/1b-5IKE MICIIC
abo uepe3 oropoxy, abo yepe3 OTBIp HE MpHU3HAYECHI IS BXOAY. (MEpEeKIIaj 3 aHril.
MoBHu Milt — MLIIL. Kynepuu)y.

B Axri [Tapnamenty Benuxkoi bpuranii «IIpo kpamixky» 1968 p.[83] (nami —
Akt «IIpo kpanixxky» Bb) BcTaHOBIEHO BIAMOBIIaTbHICTD 32 MPOHUKHEHHSI 3 HAMIPOM
BUMHUTH 3710uMH («Burglary»), a came:

- «c1.9: (1) Ocoba BUHHA y MPOHUKHEHH] 3 HAMIPOM BUYMHHUTHU 3JI0UYUH SKIIO:

(a) BOHa BXOJIUTH 110 Oyb-aKO1 Oy/1BI1 a00 YacTUHU OYiBIi 0€3 103BOIY Ta 3
HaMipOM BUMHHUTH MOPYIIECHHS, BKa3aHe B 4acTHHI (2) 1i€1 cTaTTi HIbKYE; a00

(b) yeiiimoBmm 10 Oyab-sK0i OymiBial a00 yacTUHU OymiBil O€3 03BOJIY BOHA
BUKpajgae abo poOUTh CIIipoOy BUKPACTH Oyab-1110 B OyAiBII1 200 Y BIIMOBIIHIN YaCTHUHI
OyniBii abo 3aBaae yu poOUTH cipoOy 3aBaaTu OyIb-sKiii 0co01 B 111K OyiBIIl Oy/Ih-
Ky CEpHO3HY IIKOIY 310pOB’IO.

(2) Hopyienns, npo sike HaeTbest B yactuHi (1)(a) 11i€i cTaTTl BUIE CTAHOBUTH
co0010 BUKpaZeHHS OyJb-4oro B Oy/iBii a00 uncThHI OyiBIi, 3aBIaHHS OYIb-SKii

oco01 B 111 OymiBial OyJb-sKO1 CEpHO3HOI IIKOIMU 3JI0POB’10, a TAKOXX HE3aKOHHE
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MOIIKO/KEHHs Oy/11BJ11 200 OY/1b-40TO BCcepeArH1 Oy iBIi. (MepeKiIaj 3 aHTJI. MOBHU Miit
— ML.II. KyneBuu)».

B KpuminansaoMy Kojekci mrary Hero-Mopk 1965 p.[84] (mami — KK mTary
Hyio-Mopk) BcTaHOBIIGHA BiAIOBIHAIbHICTD 33 TPU THIIM IOTPAILISHHS B IPUMILICHHS
3 METOI BUMHEHHsI 310unnHy («Burglary»), a came:

«§140.20 «beprnepi Tpetboro ctyneHto»: «Ocoba BunHa y bepraepi I crynesto,
SKIIO BOHA CB1JIOMO MOTPAIUIsi€ B MPUMIILIEHHS a00 HE3aKOHHO 3aJIMIIAETHCS B HHOMY
3 HaMipOM BUYMHUTH TaM 3JI04YUH. (TIepexan 3 anria. MoBu Miit — MLI1. Kymiesua)y,

«§ 140.25 «bepraepi gpyroro cryneHto»: «Ocoba BunHa y bepriepi 1 crynento,
SKIIO BOHA CB1JIOMO MOTPAIUIsi€ B MPUMIILIEHHS a00 HE3aKOHHO 3aJIMIIAETHCS B HHOMY
3 HaMipOM BYMHUTH TaM 3JI0YMH Ta SKIIO:

1. 3naificHioroun Bxij abo mepelyBarou B mpuMilieHHI abo mepeOyBarouu B
0e3rmocepeTHbOMY TOIBOTI BiJl IIHOTO MPUMIIIEHHS, BOHa abo iHIIa ocola, sika €
CHIBy4YaCHUKOM 3JIOYUHY:

(a) 030poeHa BHOYX1BKOIO 200 1HIIIOI0 CMEPTOHOCHOIO 30PO€r0; 200

(b) 3aBmae ¢iznuHOi mKOIM OyAb-SAKiA 1HIIHA 0C00l, KA HE € CITBYYaCHUKOM
3JI0YMHY; 200

(c) BuUKOpHCTOBYe€ ab0O TOTPOKYE HEralHO BHUKOPHUCTATH HEOC3MEUHMIA
THCTpYMEHT; a0

(d) memoHCTpye Te, IO 37A€THCA IICTOJETOM, PEBOJIbBEPOM, T'BHHTIBKOIO,
PYLIHUIIEIO, KyJIEMETOM a0o0 1HIIO BOTHENAILHOIO 30po€to; ab0

2. IlpuminieHHs] BUKOPUCTOBYETHCS SIK JKUTIO. (MEPEKIa] 3 aHIJI. MOBH MIH —
M.II. Kyuesuu)»,

2. «§ 14030 «beprnepi mepmoro crymenio»: «Ocoba BuHHa B bepriepi
NEPILIOro CTYINEHI0, SKII0O BOHA CBIJOMO NOTpAIUISi€ B JKUTIO a00 HE3aKOHHO
3aJIMIIAETHCS B HHOMY 3 HAMIPOM BUMHHUTH TaM 3JI0YWH, Ta, SKIIO 3MIMCHIOIOYN BXI1]
abo mepeOyBarouu B KUTII 200 repedyBarodyn B O€3MOCEePETHHOMY OJIBOTI BiJT IIHOTO
’KUTJIA, BOHA 200 1HIIA 0c00a, sIKa € CIIBYYaCHUKOM 3JI0UHHY:

1. 030poeHa BUOYXiBKOIO 200 1HIIOI CMEPTOHOCHOIO 30p0o€r0; abo
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2. 3aBaae (Pi3UYHOI MIKOAU OYJb-SKIA 1HIIIK 0C00l, sIka HE € CIiBYyYaCHUKOM
3JI0YMHY; 200

3. BHUKOPUCTOBYE a00 TOTPOXKYE HETAWHO BHUKOPUCTATH HEOC3NMEUHHIA
IHCTPYMEHT; a00...».

[IpoBenene mOCHIAKEHHS T0O3BOJISIE KOHCTATyBaTH, IO OMHUCAaHI BHILE BaJu
ICHYIOYOTO B ITpaBl YKpaiHu MiAX01Y A0 KPUMIHAIBHO-IIPABOBOT OXOPOHH BJIACHOCTI,
SKa 3HAXOJWUTHCS B JKUTJIl UM 1HIIOMY BOJIOJIHHI 0COOM, OOYMOBJIEHI, BOYEBHU/Ib,
HEBJAJIIOI0 KOHCTPYKIIE€I KBami(pikoBaHOrO CKJIaay BIIMOBIAHUX 3JI0YMHIB, €
3aKOHOJABIIEM BHUKOpHCTaHa (opMyra «Ha3Ba JisHHS (Kpaaikka, rpalix, po30ii
TOIIO) MO€HAHE 3 TPOHUKHEHHSIM», B SIKIA caMe TePMiH «ITPOHUKHEHHS» OPIEHTYE Ha
HEOOXITHICTh BCTAHOBJICHHS WOTO CaMOCTIHHOTO 3MicTy, sikuii Bemukoro Ilamatoro
BepxoBHoro Cyay y BKa3aHOMYy BHUIIE CYJIOBOMY pIIIEHHI 3BEJCHUN JHILE [0
BUITAJIKIB HE3aKOHHOTO TMOTPAIUISHHS B KUTIIO Y 1HIIE BOJIOAIHHS ocobOu. OmHak
TaKUi MIAXIJ, 3 ypaXyBaHHSIM HaBEJCHHUX apryMEHTIB Ta MiAXOJiB, epern0ayeHux B
3apyO1’>KHOMY 3aKOHOJIaBCTBI, LIJIKOM OYEBMJIHO, CJiJ 3MIHMTH, 30KpeMa, BIIMOBIIHI
O3HaKu KBaJi(hiIKOBaHUX CKIIQJIB 3JI0YUHIB, /6 BUKOPUCTOBYETHCA (OPMYIIa «JIISTHHSA
o€ HaHe 3 MPOHUKHEHHSIMY JOIIILHO 3aMIHUTH Ha 1HITY (opMyIly, a came «IisTHHS
(xkpanixka, rpabix, po30iil TOIIO) MaiiHa, K€ 3HAXOAUTHCA B JKUTJII YU I1HIIOMY
BOJIOJIIHHI 0COOM.

BnpoBampkeHHs: TaKoro miaxoay AOLiIbHE OCKUIBKU:

1) 3abes3nedyeThCsi TOYHA KPUMiIHAIBHO-IPABOBA OLIHKA CTYMNEHIO CYyCHUIbHOT
HeOe3MeKn HEe3aKOHHOT'O 3aBOJIOJIIHHS YYyXKUM MalHO (KpajiXKkKu, rpadexy, po30oro
TOII0) BYMHEHOTO NUIAXOM BUJIIYUEHHS MaifHa 3 *KUTJIA, IPUMILIEHHS, CXOBHINA, IKUI
€ BUIIUM HIK TOM caMUil BUJI HE3aKOHHOTO 3aBOJIOJIIHHS 4yKUM MaiilHOM, BUNHEHUI B
1HIIIOMY MICII1, OYEBUJTHO, 110 MEpIle BKa3aHe JiSHHS TOBUHHO KapaTHUCS CYyBOPIIIIE;

2) TepMiH «IIPOHUKHEHHS» HABITh HE Y 3B’ 53Ky 3 HOr0 BUKOPUCTAHHSIM B SIKOCTI
KBaTi(PiKyr04Oi O3HAKW B Psijl CKJIAAIB 370unHIB, nependauenux KK, mae ymoBHO
«HETaTUBHUM BIATIHOK», IKUMH, IMOBIPHO, 1 OPIEHTYE HA HOTO BY3bKE PO3YMIHHS — Ha
MMO3HAYEHHSI BUKJIIOYHO HEe3akoHHOI mii. OpHak, O1JbIIOI MIPOIO II€ CTOCYETHCS

CaMoro TepMiHY, KM JOLUIBHO a00 3aMIHUTH Ha OUTBIN BAaIui, a00 3a0e3meynTH
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oMy 3aKOHOJIaBY€ BU3HAUCHHS MOHATTS B MPUMITII JI0 OJiHIi€T 31 ctaTeir OcoOauBoi
yactuau KK;

3) TepmiHosoriunuii Ta nonAtiiHuK amapatu KK VYkpainm noBunHI OyTH
OJIHO3HAYHUMH y CBOEMY 3MICTI JJIsI 3a0€3MEUEHHS 3p03yMIJIOCTI 3MICTY 3aKOHY PO
KPUMIHAJIBHY BIAMOBITQIBHICTh, TOMY TPOTIOHOBAHWM HAMW MIAX1J O3BOJIUTH
KpUMIHATI3yBaTH AISTHHS 3 YpaxyBaHHSIM MiCIlsl HOT0 BUMHEHHS, a HE JIMILE MICLs Ta
CIoco0y MOTPATUISIHHS JI0 IIbOTO MICIIA, SIK1 BUKJIMKAIN HEOIHAKOBI X0/ CYI0BOTO
MPaBO3aCTOCYBAHHS;

4) 3rigHo 3 m.22 4.1 ¢1.92 Konctutyiii YkpaiHu BUKIIOYHO 3aKOHOM MarTh
BU3HAYaTHUCS IISTHHS, K1 € 3JJOYMHAMH Ta BIINOBIIAJLHICTE 32 HUX. BUXo1s4u 3 iboro
KOHCTUTYIIIHHOTO TPHUMKCY, a TAaKOX BPAXOBYIOUW TE, IO O3HAKA «IIPOHUKHEHHSD
3a3HaBaja KUIbKa MPOTHJICKHUX MPAaBO3aCTOCOBHHMX TIyMaueHb 3 OOKYy KacariiHoi
1HCTaHIlli YKpaiHu, IMIIKOM OYEeBUAHO, IO BIAMOBIAHUI HOpMaTuBHUI mpunuc KK

VYkpainu notpelye 3MiH.

OmnucaHi MpOMOHOBaHI HAMH 3MIHH 3MICTYy KBali()iKOBAaHUX CKJIa/liB 3JI0YMHIB, JI€
BUKOpUCTaHa (opMmylia «HissHHS (KpaaiKKa TOIINO0) TOE€JAHAHA 3 MPOHUKHEHHSIMY,
JAOLLIBFHO 3aMIHUTH Ha (POpMYITy «IisiHHS (KpaAKKa TOI0) BYUMHEHA 11010 MaiHa, SIKe
3HAXOAUTHCS B KUTJII UM THIIOMY BOJIOJIHHI 0COOM», sIKa HE 3B’s13aHA Y CBOEMY 3MICTY
KOJHUM YHUHOM 3 KOHKPETHHUM CIOCOOOM MOTPAIUIAHHS BHHHOI 0COOM [0
OPUMIILIEHHS, B TOMY YHCJ, B YaCTHHI 3aKOHHOCTI a00 HE3aKOHHOCTI BXOHy 1
nepeOyBaHHd B HboOMY. [Ipu 11bOMy, BIATIOBiIAHI MOJIOXKEHHS cTaTedt (OcoOnuBOi
yactuHu KK Ykpainu 1ouiapHO BUKIACTH TAKUM YHHOM:

- 1.3 c1.185: «3. Kpaaikka, BunHEHa 11010 MaliHa, K€ 3HAXOIUJIOCh B KHUTII,
MPUMIILIEHH], CXOBHIIIl YH 1HIIIOMY BOJIO/IHHI OCOOH...»,

- 9.3 c1.186: «3. I'pabixk, BUMHEHHI MO0 MaiHa, SKE 3HAXOAWIOCH B KUTII,
MPUMIIIEHH], CXOBHIIl Y 1HIIIOMY BOJIOAIHHI OCOOH. ..»,

- 4.3 ¢1.187: «P0301i, cipssMOBaHUM Ha 3aBOJIOJIIHHS MaliHOM, SIKE€ 3HaXOJAUJIOCH
B JKUTJI1, MPUMIIIEHHI, CXOBHIII YX 1HIIIOMY BOJIOJIIHHI 0COOM»,

- 4.2 ¢1.289: «2. Ti cami aii, ...BUMHEH] B IPUMIIICHHI, CXOBHIIIL. . .».
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3.2 KpumiHa/IbHi NMOKApaHHS Ta 3a0X0YEeHHSI SIK NMAPHI NPaBoOBi KaTeropii:
THOCEOJIOTIYHUI aCTEeKT

[IpaBa 1 cBOOOIM JIFOAWHY Ta iX rapaHTii, - HaroJomyerbcs y ¢r. 3 Koncrurymii
VYkpainu, - BU3HA4YalOTh 3MICT 1 CHOPSMOBAHICTH MISJIBHOCTI JepxkaBu. Jlepkasa
BIJIMOBIAA€E MEPE/I JIFOAUHOO 3a CBOIO JIISUIBHICT. Y TBEP/IXKEHHSI 1 3a0€31eUeHHs MpaB
1 cBoOOX JIIOAMHU € TOJIOBHUM 000B’si3koM nepxkaBu  [85]. IOpuanuna
BIJIMOBIAAJIBHICTG BIJIIFPAa€ 3HAUHY POJIb Cepe]] IMPABOBUX 3aXOJlIB, 0€3MOCEPETHBO
MOKJIMKAHUX CIPUSITH peasizaiii KOHCTUTYILINHOTrO 000B’s3Ky nepraBu. CycrinbHa
I[IHHICTh BIAMOBIIAILHOCTI OOYMOBITIOETHCS 11 MOBIMHOIO MPABOBOIO MPHUPOIOIO: 3
OJIHOTO OOKYy, 116 OCHOBHHUH 3axij| Jep>KaBHOTO BIUIMBY, IO 3a0e3Medye peai3allio
3aKOHO/ABCTBA, 3 1HILIOTO, — TAPAHTYE BCIM Cy0’€KTaM mpaBa 0€3yMOBHY peai3aliio
iX 3aKOHHHUX TMpaB 1 CBOOOJ, TMOHOBIIOE iX Yy pa3i mopymieHHs. KpuminambHa
BIJIMOBIAANBHOCTI O€3MOCepe/IHbO TOB’si3aHa 3 TakuM (YHKIISAMHU JAep)KaBU SK
CTBOpEHHS 1 MIATPUMaHHS MPAaBOIOPAIKY, BCeO1UHa peastizallist mpas 1 cBOOO 0cooH,
CTUMYJIFOBaHHS TIPaBOMIPHOi TMOBEAiHKKM TpomaasH. IIpaBomipHa TOBemiHKAa €
TOJIOBHOIO METOI0 Y KPUMIHAJILHO-TIPABOBOMY PETYJIIOBaHHI, i€ Ha TEPIIOMY MiCIii
3HAaXOJIUTHCS KPUMIHAJIBHO-IIPABOBA HOPMA, 110 MICTUTh MIPABOBY BUMOTY (3a00pOHY
YU J03B1T) Ta Cy0’€KT KpUMIHAIBLHO-TIPABOBOIO BITHOIICHHS, — ii aapecaT JIIOJWHA,
CIIPOMOYKHA YCBIJIOMUTH BHUMOTY 3aKOHY Ta CHIBBIIHECTH 13 HEIO CBOIO TOBEHIHKY.
KpuminanbHO-TIpaBoBa HOpMa 3yMOBIIIO€ HEOOX1IHICTh BIIOBIAHOT PEAKIII] Iep KaBU
Ha BUMHEHHS SIK MPOTHUIIPABHOI, TaK 1 MPaBOMIPHOI MOBEIIHKH, MMO-TIEpIIE, TOMY, IO
Tak 3000B’sA3y€ CycCIiIbHAa HEOOXITHICTh Ta, MO-APYTre, TOMY, 110 IBOTO MOTpelye i
IpUpo/ia TO3UTUBHOTO TIPaBa.

KpuminanbHa BiIMOBIAATBHICT € BAXKJIMBUM 3aCO00M PETYJIIOBaHHS (OXOPOHH)
CYCIUJIBHUX BIIHOCHH, CYTHICTh SIKOTO TOJSTAa€ y IJIECHIPSIMOBAHOMY BIUIMBI Ha
MOBENIHKY OCOOM 3a JIONMOMOTOI0 TMPaBOBUX 3aco0iB, 3 METOK YIOPSIKYBaHHS
CYCIUJIPHUX BIJTHOCHH, HAJAaHHA iM CHCTEMHOCTI i CTaOUIbHOCTI, YHUKHEHHS
COIllaJIbHUX KOH(IIKTIB, BTIJICHHS COIIaJIbHOI CIPaBEIJIMBOCTI, IIMBLII30BAHOCTI Ta
BHCOKOI TIPaBOBO1 KyJIbTYPH CYCIIILCTBA. B cydacHHMX yMoBax peaiizailisi IpUHITUITY

HEBIJIBOPOTHOCTI KPUMIHAIBHOI BiIMOBIAATBHOCTI M MOKapaHHs 3a3HA€ palioHaIbHOI
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moaudikamii. Jlo MexaHi3My KpHUMiHAJIbHO-TIPABOBOTI'O PETyJIIOBAHHS 3alydalOThCs
3aco0u, 3aCHOBaHI Ha CTUMYJIFOBaHH1 MPABOMIPHOI, CyCH1JIbHO-KOPHUCHOI MTOBEIIHKHU.
Crnig mporHo3yBaTd, 1o cdepa iX 3acTOCyBaHHS Oy/ie PO3IIMPIOBATHCS, IO €
IPUPOJIHIM 00 €KTUBHHUM IIPOIIECOM, 3YMOBJICHMM HE€ TUIBKH HEOJIHOPIIHICTIO Ta
CKJIQ/IHICTIO TIPABOBOT'O PETyJIIOBAaHHS, aje i I'yMaHi3alll€l0 BCIX CTOPIH CYCIIJIBHOTO
KUTTS [86, c. 363-364]. Tak, TEeHACHITIE€I0 OCTAHHIX POKIB € 3HAYHA KUIBKICT 0C10, SKi
31e01IBIIOT0 BIEPIe BUMHWIM 3JI0YMHU HEBEJIMKOI Ta CEPEIHBOI TSHKKOCTI, Ta J0
AKUX OIJI0 3aCTOCOBAHO 33a0XOUEHHS Yy BUTIIAMI 3BUIBHEHI BiJl KPUMIHAIBHOT
BIJIMOBIAQIBHOCTI y pa3l 3A1MCHEHHS HUMHM BIJAIMOBIJIHOTO KOMILUIEKCY MPaBOMIPHO1
CYCHIJIbHO-KOPUCHOI TOBEIHKK. 3a OCTaHHI IT’STh POKIB KUIBKICTh 3BUIBHEHUX BiJ
KPUMIHAJIBHOI BIAOBITAIBHOCTI BIATIOBITHO CKJIafania: y 3B 3Ky 3 HIMOBHM KasTTSIM
(ct. 45 KK) B 2015 p. — 1263, 2016 p. — 1072, 2017 p. — 1420, 2018 p.— 1811, 2019 p.
— 1914 oci0; y 3B’ 43Ky 3 mpuMHpEHHSIM BUHHOTO 3 otepriimM (cT. 46 KK) B 2015 p.
—3143,2016 p.—2902,2017 p.— 3010, 2018 p. — 2980, 2019 p. — 3347 ocib; y 3B’ 513Ky
3 nepeaadero ocoou Ha nopyku (ct. 47 KK) B 2015 p. — 630, 2016 p. — 457, 2017 p. —
428, 2018 p. — 367, 2019 p. — 375 oci0; y 3B 513Ky 13 3MiHOI0 00cTaHOBKH (CT. 48 KK)
B 2015 p. — 865, 2016 p. — 601, 2017 p. — 422, 2018 p. — 471, 2019 p. — 466 ocib [87,
c. 50-52].

Peanizaiiis npuHIUIIB TyMaHi3My, €KOHOMIi KPUMIHAJIBHUX 3aCO01B MPUMYCY
00’€EKTUBHO 3YMOBIIOE TOSIBYy HOPM, SIKi 3a0X0YYyIOTh, CTHMYJIOIOTH O0Ci0, IO
noTpanmwiv y cepy KpUMiHAIBHO-TIPABOBOTO PETYJIIOBAHHS, BUMHSATH IMPABOMIPHI,
COLIIATbHO-KOPHUCHI JiSTHHS, 3arajJoM MOBOJUTHCS K 3aKOHOCITYXHSHI TpOMaJsSHH.
3aKkOH TIOBMHEH TapaHTyBaTH TpOMajJsHAM CyO’€KTHBHE TMpaBO CaMOCTIHHO
MPOTUIIATH CyCIUTHFHO-HEOE3MEUHNM Ta 3JIOYMHHUM HamajaMm, a y BUMaAKy BUNHCHHS
0c00010 3JI0YMHY, — IMOKAATUCS, CIIOKYTYBaTH CBOIO NPOBUHY TEPE] MOTEPILINM,
CYCIILJILCTBOM 1 JIE€pKaBOIO TMO3UTHUBHOI MOBEAIHKOI Yy BHII J0OPOBLILHOTO
MOBIAOMJICHHSI TIPO BYMHEHE, MIHOBOTO KasATTs, IPUMHUPEHHS 3 MOTEPIUINM, 37adi
CYCHIJIbHO-HEOE3MEYHNX MPEIMETIB Ta 3ac001B, CIPHUSHHS PO3KPUTTIO BUMHEHOTO
3mounHy Ta iHIe. KpuminanbHO-npaBoBe 3a0e3neueHHs HbOro Cy0’eKTUBHOTO MpaBa

€ BAKJIMBOIO IIPAaBOBOIO rapaHTiem AOTPHUMAHHA ITpaB 1 CBO60,Z[ JJIOAUHU B CYHYAaCHOMY
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YKpPaiHCbKOMY CYCIJIBCTBI. 3a0XOYEHHS, SK PI3HOBUJ KpPUMIHAJIbHO-IIPABOBUX
3aX0/l1B, BU3BHAHUHN OUIBIIICTIO BUYCHUMU-TIPABHUKAMH 3HAMIIIOB peaji3alliio came B
KpUMIHAJIBHOMY TpaBl y BUIJISI/II 3a0X0UyBaIbHUX HOPM [88, c. 162-163].

BinmzepkaneHHs CKIaJHOI B3a€MOJli HETaTUBHOTO Ta MO3UTHUBHOTO AacIEKTiB
KPUMIHAIBHOI BIAMOBIIaJIbHOCTI OKPECTIOETHCS HE TUIBKH BHKJIIOUYHO MPOOJIEMHHUM
XapaKTepoM, a i Ma€ 1HHOBAIIHE 3HAUYEHHSA I Cy4acHOI IOpUAMYHOI HAyKU U JUIs
Teopli KPpUMIHAJIBHOTO TpaBa, 30kpeMa. «HaykoBi 1opuIUYHI TOHATTS 1 KaTeropii, -
Bkazye B.M. CeniBaHoB, - sk (opMu BioOpa)keHHS, OMOCEPENKYBAHHA y MEBHUX
IOPUANYHUX 3HAHHSX MPABOBOI M JepkaBHOI AIMCHOCTI, (OPMYIOTHCS Ha OCHOBI
MOBTOPIOBAHOCTI  COMLIAJIBHUX, 30KpeMa MOPUAUYHUX, SBHII 1 TMPOLECIB, IO
noTpeOyIOTh CBOTO BIOPSIIKYBAaHHSA, YPETYJIbOBAHOCTI, 331 Oyiara Iijoro, 30Kkpema
JIEp’)KaBHO BIIOPSAKOBAHOTO CYCHUIbCTBA. BOHM € MEBHUM MiACYMKOM I13HAHHS
peanpHOi  Jep’KaBHO-IOPUIUYHOI JIHCHOCTI 1 CTAaHOBIATH TEBHUN pe3yJbTaT
KOHKPETHOTO TEOPETUYHOTO CHHTE3y BXKE HAMpPallbOBAaHUX IOPUAMYHOIO HAYKOIO 1
BUKOPHUCTOBYBAHUX HEIO JIJIS MI3HAHHS 3a3HAYEHOT JIHCHOCTI OHATH 1 KaTeropiii» [89,
c. 13]. HocnimkeHHs KpUMIHAJIBHOI BIAMOBIAAIBHOCTI 3 BUKOPUCTAHHSAM IAapHOCTI
IOPUJIMYHUX KaTeTOpii pO3KpUBAE HOBI MOXKJIMBOCTI BIUIMBY Ha CYCIIJIbHI BITHOCUHH,
0 € MpeIMeTOM KPHUMIHAJIBHO-IPAaBOBOi OxopoHu (peryntoBaHHs). I[IpoOrema
MapHOCTI MOKapaHHA 1 320X0UEHHS MPHU pealti3allii KpUMIHAIBHOT BIIMOBIAAIBHOCTI €
majoBuBueHow [90, c. 3; 91, c. 194]. HatomicTh, DOCHIIKEHHS KpUMIHAJILHO-
MpaBoOBOi Marepii 3 HUX MO3MIN 3HAYHO PO3UIMPIOIOTH Mi3HABAIBHI MOXKJIMBOCTI,
pPO3IUISIal0OTh 3a3HAauY€Hl MPABOBI SIBUIA Y B3a€EMO3B’SI3KY 1 B3a€EMO3aJIEKHOCTI,
MOBHIIMIe (PIKCYIOTh iX BHYTpIIIHI 3B’SI3KHM, YITKIIIE BCTAHOBJIOIOTH K EJIEMEHTH
€MHOCTI, Tak 1 mpoTmwiexxkHocTi. O.M. BacuibeB 3a3Hauae, MO «IJIs BiIHECCHHS
IOPUJIMYHUX KaTeropii 10 KoJjia MapHUX KaTeropid HeoOX1JHO BU3HAUUTH CIIeUpIUHY
€IHICTh MPOTHJICKHOCTEH 1 PO3KPUTHU 11 yepe3 BiIIMIHHICTb, TOTOXKHICTh, MEPEXOAU
BITHOCHO JO CYTTE€BOTO MEPIIOro, IPYroro i T.J. MOPSAKY, IO MPOSBISETHCS Y
PO3/IBOEHHI MPOTUIICKHUX MOMEHTIB 1 cTopin» [92, c. 18].

KpuminanpHi mOKapaHHS 1 3a0XOYEHHS € TMPOTHICKHUMH BapiaHTaMU

pearyBaHHs JiepKaBU Ha MPaBOBY MOBEAIHKY. Tak, peasnizallisi HETAaTUBHOTO aCHEKTy
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BIJIMOBIAANBHOCTI Tlepeadadae ocy1 0coOu 3 OOKy Jep)KaBU Ta peanbHI 0OMEKEHHS
ocobucToro yu MaitHoBoro xapaktepy. IlokapanHs, SiK TpaBUIO, MPOSIBISETHCA Y
peasibHOMY OOMEXKeHHI TpaB 1 cBOOOJ 3acymkeHoro. «CyTHICTIO KpPUMIHAJIBHOI
BIJIMOBIAAIBHOCTI SIK KaTeropii my0JIiyHOro mpaga, - ciynrHo Bkaszye FO.B. bayiin, - €
0OMEKEHHS TIpaB 1 CBOOO/T 3110YnHII. Taka BIAMOBITAIbHICTH ICHYE B TPhOX aCIIEKTaX:
3aKOHOJIaBUOMY, CyJIOBOMY Ta BUKOHABUOMY. 3MICT KPUMIHAIBHOI BiJIMOBIIATHLHOCTI
CTAHOBUTH B3aEMOJIISl TPHOX i1 CKIIAJOBUX €JIEMEHTIB — Cy0’€KTiB, 00 €KTIB Ta JISTHHSI.
[IpaBoBoO0 (OpMOIO 3aKOHOAABUO BHU3HAUEHOI KPUMIHAIBHOI BiJIMOBIAAIBHOCTI €
CaHKIli KpHUMiHAJIbHO-TIpaBOBOi HopMmH, mnepeadadenoi KK; inauBizyanbHO
BU3HAYEHOI CYJIOM — OOBHMHYBAJIbHUN BHUPOK Cyay 1 peajbHO 31HCHIOBAHOI —
TISTBHICTh OPTaHIB BUKOHABYOI BIAJM, CHEIiadbHO YITOBHOBAXKCHUX HAa BUKOHAHHS
00OBHUHYBAJILHOTO BUPOKY cyay» [93, c. 334]. 3a0xo4eHHs K, HABMaKH, MOJIATae y
pi3Hu# cnoci0 MiHIMI3alii, nepeadaueHuX KpUMiHATBHUM 3aKOHOM, OOMEXXEHb IPaB 1
cB000g ocobu. CycminpbHO-KOPHUCHA TIOBEAIHKA OCOOM Yy OIIBIIIOCTI BHIMAAKIB
3a/I0BOJIbHSIE MaTepialibHI 1 MOpaJibHI BUMOTH MOTEPIIJIOTO BiJl 3JI0YUHY, IPUCKOPIOE
PO3KPUTTS, MOCKITIOE €()EKTUBHICTh PO3CIiAYBaHHSA 3JI0YUHIB Ta GOPMY€E MPUTUIICIKHY
albTEPHATUBY TPAJULIMHUM 3aco0aM MPaBOTO BIUIMBY Y BUIVISAI KPUMIHAJIBHOIO
MMOKapaHHS.

VY 3araqbHOTEOPETUYHUX AOCTIIKEHHSIX HEMAE €JHOCTI MIOAO0 O3HAK MapHOCTI
npaBoBux kateropii. Tak, O.B. Manbko BU3Hauae, 110 napHi OPUANYHI KaTeropii: 1)
BUPAXaIOTh AYaJTiCTUYHICTh IOPUANYHOI 1H(pOpMalii; 2) BHYTPIIIHBO JIAJIEKTUYHO
NoB’si3aHl; 3) B3a€EMOPETYJIOIOTh OJHA OJIHY; 4) BM3HAYalOTh Y CBOill CyKYIHOCTI
crienndiuyHui 6alaHC MOTUBAIIHHUX MPABOBUX 3aC001B; 5) € IBOMA y3arajJbHIOIOUUMHI
KaTeropisiMu, 10 BKJIIOYAIOTh OCHOBHI IOPUAMYHI 3aco0m y cdepi iHDopmariitHo-
ncuxoJioriyHoi 1ii npasa [94, ¢. 110]. [Hmoi gymMKu 3 IbOTO MUTaHHS JOTPUMYETHCS
B.B. Hupxkos, 110 Bka3ye I’sITh FTOJIOBHUX 1 B3a€EMO3AJICKHUX O3HAK ITi€] B3aeMoii: 1)
€THICTh TPOTUJICKHOCTEH; 2) iX B3aEMOBHKIIOUEHHS Ta B3a€EMO3arepeueHHs; 3) iX
CIIBCTABJICHHSI Ta B3a€MOIPOHUKHEHHS; 4) B3a€MONEPETBOPEHHS, B3aeMOIEepexij
MPOTUIICKHOCTEM; 5) HEPIBHOIIIHHICTh MPOTHIICKHOCTEHN Y X011 B3aeMoii [95, c. 46].

He BAAOYHUCHh O ACTAJIIBHOI'O aHaJ'IiSy 3a3HAYCHUX TOYOK 30py, — 00 e CKJIaJgHa
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¢dinocodebka mpobeMa, 10 3aCIyroBYE OKPEMOTro TOCHIIKEHHS, 3a3HAYUMO, IO
BIINMPABHOIO TIO3MIIE€I0 Y BHU3HAYEHI O3HAK IMApHUX IMPABOBUX KaTeropid €
MaTepialiCTUYHA [lajJeKTUKa Ta 11 «iOpO0 — 3aKOH €JHOCTI Ta O0opoThOU
npotwiexxHoctei». Ille oauH 13 3aCHOBHUKIB TPelbKOi aHTU4YHOI ¢utocodii, -
['epakiiT mOMITHB, 110 BCE B CBITI CKIAAA€THCA 3 MPOTHIEKHOCTEN CyTHICTD €THOCTI
Ta O0pPOTHOM MPOTUJICKHOCTEN BH3HAUa€e CeHC OyJb-sSKOi pedui, Mpolecy, SBHILA, B
TOMY 4YHCIl ¥ comiansHOro. JlifouM OJHOYACHO, IIi MPOTHIICKHOCTI YTBOPIOIOTH
HAMpPYXEHUI CTaH, KOTPUM 1 BU3HAYAETHCS BHYTPIIIHA TapMoHis peul. ['epakiit
MOSICHIOE III0 T€3y BIAOMHM IPHUKIIAIOM CTPIICIBKOTO JIYKY: OOHIBa JyTONOIIOHUX
KIHI[l JIyKy HaMmararoTbCsl PO3ITHYTHUCS, ajle TATHUBA CTATYE iX, 1 LIS iXHS B3a€MHa
HAMpPYKEHICTh YTBOPIOE BUIIY €IHICTh. BOpoThOa MPOTUIIEKHOCTEH € 3arajbHoIo,
BOHA CTAHOBUTH CIIPABXKHIO CHPABEMJIMBICTH 1 € YMOBOI ICHYBAaHHSI OYyJb-sKOi
YIOPSIKOBAHOI CHUCTEMHU. 3aKOH €JHOCTI Ta OOPOTHOM MPOTHIICKHOCTEHN BimoOpakae
dbyHIaMeHTanbHy 0COOIMBICTH 00’ €KTHUBHOI A1MCHOCTI, KOTpa MOJIATAE B TOMY, 10 BCI
il mpeaMeTH, SIBUIIA 1 MPOLIECH MAIOTh CyTIepeUuIMBI MOMEHTH TEHICHIIii, CTOPOHH, IO
OOPIOTHCS 1 B3a€EMOIIIOTH M1k c00010 [96]. «IcTHHA MPOTUIIEKHOCTEMH, - M IKPECTIOBAB
I'.B.®. I'erens, - nossrae juiiie y iX BIIHOIICHH] OJHE 10 OJHOTO, TOOTO, Yy TOMY, 1110
KOXHE 3 HUX y caMiil CBOil CyTi nmepeadayae npotusiexue» [97, c. 63]. 3mict 11poro
3aKOHY BIIy4YHO OKPECIIMB OJIMH 3 (PyHAATOPIB MarepianicTUYHOro BYeHHS Dpimpix
Enrenbc, sikuii nucas, 10 0JJHa CTOPOHA MPOTUPIYYS TAK caMO HEMHUCIUMa 0e3 1HILO1,
K HEMOJKJIMBO MaTH y PYI 1ije S0IyKO MICHs TOTo, sIK 3’ieHa Woro mnoioBuHa [98,
c. 70]. IlokapaHHs 1 32a0XOUYEHHSI K MPOTHJICKHI CTOPOHU peatizaiii KpuMiHaIbHOT
BIJIMOBIJATIBHOCTI  XapaKTepU3YIOThCS, HA HAIl TMOIJIAJ, B3a€EMO3B SI3KOM Ta
B32€EMO3AJICKHICTIO, K1 MPOSBISIOTHCS OE3MOCEPEAHBO Y 1X: a) B3aEMHIN €THOCTI; 0)
B3a€MOBUKIIIOUEHHI; B) B3a€MOIPOHUKHEHHI; TI') B3a€MOIEPEXOJIl y IHIII MOPSJIKU
MpaBOBHUX KaTeropii. Posrisinaroun B pbOMY IOCHIIKEHHI MApHICTh KPUMIHAIBHUX
MOKapaHHs 1 3a0X0UEHHS MU Oy/IeMO BUXOJIUTH CaMe€ 13 BUIIIEBKAa3aHOT MOCIiJOBHOCTI
iX B3a€EMO3B’SI3KIB Ta B3aEMO3AJIC)KHOCTEH.

B3aemHa €HICTh MOKapaHHS 1 3a0XOYEHHS IOJIATAE y TOMY, IO, MO-TepIIe,

BOHU ICHYIOTh Y paMKax KPUMIHAJIBHOTO 3aKOHOJABCTBA SIK €AMHOI, MyOJIYHOI,
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OXOpPOHHOI Taly3i 3aKOHOJABCTBa YKpaiHM; TO-Apyre, MOKIMKaHI 3a0e3rneuyBaTu
enuHe JUis 000X 3aBIaHHs MPABOBOTO 3a0€3MEUYCHHS OXOPOHH TPaB i CBOOO/T JIFOAMHU
1 TpPOMaJsIHWHA, BJIACHOCTI, TPOMAJCHKOTO TMOPSIAKY Ta TPOMAJCHKOI Oe€3IeKH,
JOBKIJUISA, KOHCTUTYLIHHOTO YCTpOIO YKpaiHW BiJ 37MOYMHHHUX TOCATaHb, a TaKOX
3amo0iraHHsl 370YMHAM; IMO-TPETE, MPOHU3AHI €IUHUMHU TaTy3€BHUMH TMPUHIIATIAMHA
3aKOHHOCTI, CHPAaBEIJIUBOCTI, TYMaHI3My, OCOOMCTOi, BHWHHOI BiAIMOBIIAILHOCTI,
1HMBIAYyami3alii BiAMOBIIAILHOCTI Ta MOKapaHHS TOIO; BUETBEPTE, BUCTYNAIOTh Y
SKOCTI PETYJIATOPIB €UHOI CUCTEMH CYCHIIBHHUX BiTHOCHH, III0 BUHUKAIOTH Y 3B 3Ky
13 BYMHEHHSM 3JI0YMHIB Ta CYCHIJIbHO-HEOE3NMEeUHuX IMocsaranb. [IpupogHo, 110
OpIOPUTET Yy CIpaBl OXOPOHU CYCHUIBHUX BIJHOCHH KpPHUMIHAJBHO-TIPAaBOBUMU
3acobaMM BIJA€ThCA TepeBaKHO (opMi peamizalii HEraTUBHOI KpHUMiHAJIbHOI
BIJIMOBIAANBHOCTI Y BUIJISIAL MokapaHHs. Mae paniro B.S. Tamiii, konu 3a3Havae, 110
MPEAMETOM KPHUMIHAIBHO-TIPABOBOTO PETYIIOBAHHS BUCTYMAIOTh HAacaMIiepes Ti
CYCIIUJIbHI BIAHOCUHHU, K1 BUHUKAIOTh Y 3B A3KY 3 BUMHEHHSM 3104uHYy [99, c. 108].
[Ipote, Ha HaIly TyMKY, 3BOAUTH 00’ €KT PETYIIOBAHHS KPUMiHAIBHOTO TIpaBa TiIbKH
70 CYCHIIbHUX BIAHOCHH, IIO BHUHUKAIOTH 3 3B’S3KY 13 BUMHEHHSIM 3JIOUYMHIB €
OJTHOCTOPOHHBOIO 1 HEMOBHOK TIO3MINE€I. 3aKOHOJABEllb Ma€ TOYHO 1 IOBHO
BU3HAYUTH MEKI IPABOMIPHOTO Ta HETIPABOMIPHOTO, TUM CAMUM CTBOPUTU YMOBH JISI
MPaBUIILHOTO 3aCTOCYBaHHSI KPUMIHAIEHOTO 3aKOHY.

I.E. 3BewapoBChKuUii 3amepedye MapHiCTh MOKapaHHS 1 3a0XOUYEHHS BUXOISYH 3
TOT0, L0 320X0YEHHS MPOTUCTOIThH BIAMOBIIAIBHOCTI Ta BU3HAE X OJHOMOPSAKOBUMHU
CTPYKTYpHUMH €JIEMEHTAMH CTHUMYJIOBaHHS. «3a0XOYECHHs, - HAroJIouIye Ien
JTOCHIIHUK, - € 3aKOHOMIPHMM HACHIJIKOM IOPUIWYHOI OIIIHKK ITO3UTUBHO-
BIJINMOBIIaJIbHOT MPaBOBOI MOBEeAIHKK. Ha piBHI nepkaBu, K Cy0’€KTa BiTHOIICHHS
BIJMTOBIAAJIBHOI 3aJIC)KHOCTI, 3a0XOYEHHS — II€ 1 € MO3WTHBHA BIIIOBIIAIBLHICTH
(BiAMOBiAR), TaK caMO SK TMOKapaHHsI — oJHa 3 (opM MposiBy HETaTHBHOI
BignoBigansHOCT» [ 100, . 112]. Bauseky gymky Bucnos:ioe it B.M. bapanos, koTpwuii
BBaXKA€, 110 CTHUMYJIIOBAHHS € OJHHUM 13 THUX JIaJIEKTUIHUX IOHSTH, SIKE BHpaXae
TOTOXHICTb, OXOIUIIOE €IHICTh JBOX BIAHOCHUX MPOTHJIEKHOCTEH — 3a0XOYEHHSA 1

BIIMOBIAQIBHOCTI. SIKIIO BIAMOBIAAIBHICTh € HETaTUBHOK CTOPOHOK METOIY

85



THEORETICAL AND PRACTICAL RESEARCH IN LAW

CTUMYJIFOBaHHSI, TO 3a0XOUYE€HHS MPEACTABISE€ MOTO MO3UTUBHY cTopoHy [101, c. 6].
3a3HaueHa TOYKa 30pYy 34A€ThCS 3aHA/ATO KATETOPUYHOIO. 3A0XOUEHHS 1 IOKapaHHs €
OCHOBHUMH €JIEMEHTAMH TIPAaBOBOTO BIUIMBY 3ajisl TMPaBOMIPHOI, CYCHUIBHO-
CXBAJIHOI MOBEAIHKY, aje /Ui JOCATHEHHS L1€i METHU BUKOPUCTOBYIOTh NPOTUJIEKHI
3aco0M TIPaBOBOTO BIUIMBY Ha CBIIOMICTh 1 Bomto ocobu. IlokapanHs Ha
NICUXOJIOTIYHOMY pIBHI [ll€ SIK «IEBHUU Oap’ep», mpaBoBa 3a00poHA BUYMHEHHS
CYCIIIJIPHO-HEOE3MEeYHUX 1 Ta Ma€ CTPUMYBaTH BIUIMB HEraTHUBHMX MOTHUBIB-
CIOHYKaHb 0COOHM. 3a0XOYEHHsI, HABMAKU, Ma€ 30y/)KyBaTH, aKTUBYBAaTH MO3UTUBHI
CIIOHYKaHHS, 5IKI 00’ €KTUBYIOTHCS y IPAaBOMIPHUX BUMHKAX.

B3aeMOBUKIIIOUEHHSI TMOKapaHHS 1 3a0XOYEHHs I[OJIArae, mo-mepie, Yy
OPOTHIICKHUX 3 OOKy CYCHUIbHOI IIHHOCTI Ta OLIHKH ()aKTUYHUX Ta MPABOBUX
miJicTaBax ixX 3aCTOCYBaHHs, MO-APYre, y HECHIBIAAIHHI COLIAJIBHOTO Ta MPaBOBOIO
3MICTy iX CYTHOCTi, TO-TPET€, y pI3HMX TMPABOBUX IIJACTaBaXx Ta HaCIiAKaxX
3aCTOCYBaHHA y KpPHUMIHAJIBHOMY TIpaBi, BYETBEpPTE, Yy SAKOCTI PETYJATOPIB
MPOTWICKHUX CHUCTEM BUCTYNaOTh Pi3HI MeToau. ColliaibHa CyTHICTh MOKapaHHS 1
3a0xo4yeHHs € mnpotwiexkHor. B.C. TpaxTepoB y sKocTi 00OB’SI3KOBOI O3HAKU
KPUMIHAJIBHOTO [TOKapaHHs 3a3HauyaB MPaBOBY 1 MOpaJbHY OLIHKY y BUIJIA/L OCYIy 3
o6oky gepxaBu [102, c. 3]. Peamizamisi HEraTMBHOTO AacmeKTy KpHUMiHaJIbHOI
BIJIMOBIAAIBHOCT y OyIb-sKid (opMi 3aBXKAM TOB’sS3aHa 3 HETaTUBHOIO OIIHKOIO
BUYMHEHOI'O 3JI0YMHY 3 OOKy Jep’KaBU Yy BUIVIAAlI OCYyly, IO 3HaXOAMTb CBOE
3aKpIMJIEHHS Y OOBUHYBAJIbHOMY BUPOKY cyay. HaBiTh HaliO11b11 mobnaxnuBa Gopma
— «11€ OOMEXEeHHs1 0cOO0HM, BAHHOT B YUMHEHHI 3JI0YKHY, Y MPaBi Ha «J100pe 1M’ s1», TOOTO
obmexeHnHs ii rigHOCTI» [93, ¢. 341]. ¥V n. 1 moctanoBu [lnenymy BCY Bix 24 x0BTHsS
2003 p. Ne 7 «lIIpo mpakTuky mOpHU3HA4YEHHA CyAaMH YKpaiHM KPUMIHAJIBLHOTO
[OKapaHHs» 3a3HA4Y€HO, L0 NPU3HAYAIOUM MOKAPAHHS, Y KOXKHOMY KOHKPETHOMY
BUIAJKY CyAH 3000B’s13aH1 BpaXOBYBAaTH CTYMIHb TSHXKKOCTI BUMHEHOTO 3JI0YUHY, AaHl
npo 0co0y BHHHOTO Ta OOCTaBHHM CIIPaBH, IO MOM SKIIYIOTb YU OOTSKYIOThH
nokapanHsa. OcoOl, sfka BYMHMJIA 3JI0YMH, Ma€ OyTHM NpHU3HAUYEHE ITOKapaHHs,
HEOOXiHEe W TOCTATHE IS i BUTIPABICHHS Ta MONEPEHKEHHS HOBHX 31049uHIB [103].

HaBnaku, 3a0X04eHHS MPaBOMIPHOI CYCHIIbHO-KOPHUCHOI MOBEIIHKH € JEep>KaBHUM

86



THEORETICAL AND PRACTICAL RESEARCH IN LAW

CXBaJIeHHSIM. 3a0X0YEHHs Iependayvae K CXBaJlbHY OIIHKY MOBEIIHKH OCOOM, TakK 1
3MiHY CTaBJICHHS 10 OCOOM 3 OCYy/y Ha CXBaJICHHS Y pa3i BUMHEHHS HEIO MPABOMIPHOI
nmoBeaiHKHU. Tak, CKka)KIMO CXBaJIEHHIO IT1/IJIATa€ MOBEAIHKA, II[0 HE Ma€ 1 HE MOXKE MaTH
CYCHUIbHO-HEOE3MEYHOTO XapaKTepy Ta CIPSMOBaHA, SK MPAaBUIIO, HA MPUIIMHEHHS
CyCHUIbHO-HEOE3MMeuHo1 (HempaBOMIpHOi) TOBEAIHKM IHIMUX 0ci0 (HEeoOXimHa
0o00OpOHa, 3aTpUMaHHS 3JIOYMHIIS, BUKOHAHHS CIICIIAJIBHOTO 3aBAaHHS TOIo). B
npeaMOyi 10 noctanoBu Ilnenymy BCY Big 26 kBitHs 2002 p. Ne 1 «IIpo cynoBy
NPaKTUKY Yy ClIpaBax Mpo HeoOXiIHY 0OOPOHY» 3a3HAYAETHCS, 110 MPABO KOXKHOTO HA
HEO0OX1IHYy 000pOHY BiJ] CyCHiIbHO-HEOE3MEUHOT0 MOCITaHHS € BAXKJIMBOIO FapaHTIEIO
peanizalii KOHCTUTYIIIHHUX TOJI0KEeHb PO HEMOPYIIHICTh MPaB 1 CBOOO/ JIFOIUHU 1
rpOMaJITHUHA, TIPO HEB1 €MHE MPABO KOXKHOI JIFOJIWHH HA KUTTS, HEJJOTOPKAHHICTH 11
KUTJIA 1 MaliHa, a TakoXK 3a0e3mevyye yMOBH JJIsl 3aXUCTY CYCIUIBHMX 1HTEPECIB Ta
iHTEepeciB aepxkasu [104].

CBoepigHe CXBajJeHHS TakKOX IepeadadaeTbcsi y  pa3l  MO3UTHUBHOI
MOCTKPUMIHAJIBHOI TOBEIIHKM MPU 3aKIHUCHOMY 3JI0YMHI. 3a0XOUEHHS Yy IUX
BUITAJIKAX € «aKTOM TPOIICHHS BUHHOI OCOOW» B CHJIy 3HMKHEHHS YH CyTTEBOTO
3HMKEHHS CYCIUIbHOI HeOe3mekn oco0u, sika ioro BunmHuIa. B 3aranehiit yvactuni KK
3BUTBHEHHSI OCOOM BiJ KPHUMIHAJIBHOI BIAMOBIAATBHOCTI Ma€ MiCIe y 3B SI3KY: 3
nivioBuM KasatTsaM (cT. 45 KK); 3 npumupennsim BunHoro 3 notepmiianm (ct. 46 KK); 3
nepegadyero ocoou Ha nopyku (cT. 47 KK); 13 3miHoto obctanoBku (cT. 48 KK); 13
3aKiH4eHHSIM CTpOoKiB naBHOCTI (cT. 49 KK); HEmOBHONITHROTO 13 3aCTOCYBaHHSIM
IPUMYCOBUX 3aXO0JiB BUXOBHOTO xapakrepy (4. 1 ct. 97 KK). OcHoBHa cycniibHa
CIPSIMOBAHICTh MOJSTA€ y TCHUXOJIOTIYHOMY BIUIMBI, CIIOHYKaHHI BUHHUX, Y TOMY
YHCIIl HEMOBHOMITHIX OC10, SK1 BIIEpIlle BUMHWIN 3JI0YMHU HEBETMKOI TSHKKOCTI abo
HEO0OEPEXKH1 3JIOUMHU CEPEHBOI TSHKKOCT1, KPIM KOPYIIIMHUX 3JI0YUHIB, 10 IUPOTO
KasTTS, AKTUBHOTO CHPHUSHHS PO3KPHUTTIO 3JI0YMHY, ITOBHOTO BIJIIKOYBaHHS
3aBIaHUX HHUMH 30UTKIB a00 YCYHEHHS 3aloAisiHOI LIKOAW, MNPUMHPEHHS 13
NOTEPIUIUM, HE YXWISTHCS BIJ 3aX0JlIB BUXOBHOI'O XapakTepy Ta HE MOpYyIIyBaTu
rpoMajacbkoro mopsiaky Tomo. B OcobnuBiii 4YacTUHI KPUMIHAJIBHOTO MIpaBa

paBOMipHA MOCTKPUMIHAJIbHA TTOBE/IIHKA 3 MM1JICTABOIO CIEI1aJbHOIO 3BUILHEHHS BiJT
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KpUMIHAJIBHOT BIAMOBIAAIBHOCTI y: u. 2 ¢T. 111, 4. 2 ¢c1. 114, 4. 3 cT. 175, 9. 4 cT. 212,
9.4 cT. 212-1, 9. 2 cT. 255, 4. 2 c1. 258-3, 4. 4 cT. 258-5, 4. 6 cT. 260, 4. 3 cT. 263, 4.
4 cr.265,9.4 cT.289,9.4 cT. 307,9. 4 c1. 309, 9. 4 cT. 311, 9. 5¢cT. 321, 9. 4 cT. 321-
I, 4. 5 c1. 354, u. 4 ct. 401 KK. 3 no3umiii 3ano0iraHHs 3JI04MHAM 3a0X0UYyBaJIbHI
HOPMHU TOJUISIOTECA Ha Taki, LIO0 CHOpsIMOBaHi: 1) Ha NPUNHUHEHHS 3JI0YHHY,
CaAaMOBHMKPHTTS 1 BUKPUTTS 1HIIUX 0CI0 BUHHHMX Yy WOTO BUMHEHHI, aKTUBHE CIPHUSHHS
PO3KPUTTIO 37104MHY (4. 2 c¢T. 111, 4. 2 cT. 114, u. 2 cT. 255, 4. 2 cT. 258-3, 4. 4 cT.
258-5, 4. 6 cT. 260, 4. 4 cT1. 289, 4. 4 ct1. 309, 4. 5 ct1. 321, u. 5 cT. 354 KK); 2) Ha
BUKJIIOUCHHSI 3 00ITy IpeaMeTiB, 3ac00iB, PEUYOBHUH, IO CTAHOBJIATH ITABUIIEHY
cycniapHy HeOesneky (4. 3 ¢r. 263, 4. 4 c¢1. 307, 4. 4 c1. 311, 4. Scr. 321, 4. 4 ct1. 321-
1 KK); 3) nma noBepHeHHs MaiiHa, 3100yTOro 3J0YMHHHM IIISXOM, a00 Ha
BIJIIIKOTyBaHHS 3aBAaHuX 30UTKIB (4. 3 cT. 175, 4. 4 c1. 212, 9. 4 ct1. 212-1, 4. 4 cT.
289 KK).

30BHIIIHIA BIUIMB Ha BOJIIO 1 CBIIOMICTh CY0’€KTIB KpHUMIHAJIbHO-IIPABOBHUX
BITHOCUH HOCHUTb PI3HMM XapakTep, aje B IJIOMY 3BOJUTHCA JO JBOX OCHOBHUX
METO/I1B: IMIIEPaTUBHUX MPUITHCIB, peasizalisi KOTpUX 3a0e3MeUy€eThCs 3aCTOCYBaHHIM
3aXO/IB MPUMYCYy Ta JMCIO3UTHUBHUX HOPM, IO CIHOHYKAalOTh JI0 MPaBOMIPHOI,
CYCIJIbHO-KOPUCHOI MOBEAIHKA. METO/ 3a0X04UEeHHS CYCNUIbHO-KOPUCHOI MOBEIIHKU
BHUCTYNAa€ HAWMOTYXHIIIUM CTUMYIIOIOUYUM (PaKTOpOM, IIO CHIBHINIE 3a 1HIIHX,
dhopmye 3alikaBIeHICTh Cy0’ €KTIB y MO3UTUBHIN MOBEIHII, CTBOPIOIOYM JJI Hel
pexuM HaioOiapmoro copusHHa. CyTHICTP MPAaBOBUX CTHUMYJIB Ta OOMEXEHb
HaWOLIBIT pelbepHO BIIOMBAETHCA y TAPHOCTI MOKapaHHs 1 3aoxoueHHs. [IpaBoBi
CTUMYJIU PO3TIISAAIOTHCS Pa30M 3 IPABOBUMHU OOMEXKEHHSIMU Y 3B’ SI3KY 3 THM, 10 BOHH
BUCTYMAIOTh Yy SIKOCTI MApHUX IOPUAMYHUX KATETOpid, SIKI BHYTPILIHE T1aJCKTHYHO
NOB’si3aHI Ta B3a€EMHO OOYMOBIIIOIOTH OJHE OJHOTO B TIPOLIECI IPABOBOIO
perymoBadHs. OCHOBOIO METOAY 3a0XOYCHHS € JOOPOBUIBHICTH HEBUMYIIEHICTh
CYCIJIbHO-KOPUCHOI TOBeMIHKH. L{eif MeTo Hagae MOXKIMBICTh BUOOPY 3 JEKUTBKOX
BapiaHTIB MPABOMIPHOTO, Oa)KaHOT'O BapiaHTy MOBEIIHKH Ta CTUMYJIIOE 11 MIJISIXOM
BUKIIIOUEHHS, 3BUIBHEHHS a00 TMOM’AKIICHHS peaJlbHOr0 abo MOTEHLIWHOTO

KPUMIHAJIHO-MIPABOBOTO  OOTSDKEHHs. MeTon 3a0XO4YeHHS Yy KPUMIHAJIBHOMY
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3aKOHOJIABCTBI OKPECHIOE TaKi MOJEIl MOBEAIHKH, IO 3aCIyrOBYIOTH MO3UTHBHOI
CYCHIJIBHOI OIIHKU. B IMX MoJeNnsx OpraHiyHO MOEIHYIOThCS CYCIUIbHI, IepyKaBHI 1
0CcOoOMCTI MOTPEeOH Ta IHTEPECH, IO MPUBOJUTH 0 B3aEMONPUNHHSATHOTO PE3YNIbTATY.
be3yMoBHO, CycniIbCTBO 3allikaBjeHe Y BUKOHAHHI yciMa TpOMaJITHaMU KPUMIHAJIBHO-
MPaBOBHX 3a00POH, YUM y 3HAUH1H Mipl 3a0€31euy€eThCs TPABOBUI PEKUM 3aKOHHOCTI.
[Ipore, KO XTOCH BUMHIOE 3JI0YHH, JIep>KaBa BCTAHOBIIIOE 3a0X0UyBaIbHIN MPHUIIUC,
MOJIeNIb CYCHIJIbHO-KOPUCHOT MOBEIIHKM OCOOM, 10 3 BJIACHOI BOJII HE JIOBOAMTH
37I0YMH JI0 KIHISI Ta CYNpPOBOIKYE HOTO 3BUIBHEHHAM OCOOM BiJl KPUMIHAJIBHOL
BIJIMOBIAQIBHOCTI, SKIIO (PAaKTMYHO BUMHEHE [ISIHHS HE MICTUTh CKJIaay 1HIIOTO
3nouuny (ct. 17 KK). 3akoHOomaBels MpaBOBUM 3a0XOUCHHSIM IparHe 3a0e3reuuTd
MOBHE, BceO1YHE MOEAHAHHS CYCIUIBHUX 1 0COOMCTUX 1HTEpeciB y chepl KpuMiHAIBHO-
NPaBOBOTO PETYJIIOBAHHS, sike O TMepeayCiM, CHpPSIMOBYBAJIOCh Ha 3amoOiraHHs
(momepeKeHHs ) 3710YHHIB.

[IpaBoBi MiACTaBM Ta HACIIAKH 3aCTOCYBAaHHS TOKApaHHS 1 3a0XOYEHHA €
B3a€EMOBUKIIOYHUMU. [lokapaHHs MOpPOMKYE CYIUMICTh K MPAaBOBHM HACIIIOK. 3a
aBTOpCchKUM BH3HaueHHSM B.B. T'oninu, cyaumicts ocoOu — 1e ii mpaBoBuid CTaH,
CTBOPEHHUN peajizallielo KpUMIHAIBHOI BIAMOBIIAIBHOCTI, 110 BUHHMKAE BHACIIIOK
3acy/KeHHs 11 OOBMHYBAJIBHUM BHPOKOM CYJy 32 BUMHEHHUI HEIO 3JI0YMH JI0 OyIb-
SAKOTO TIOKapaHHs, KU (CTaH) BUCTYMA€ MIACTaBOIO Ui JEP>KABHOTO OCYyIy 1
3aCTOCYBaHHs 10 0cOOM nepeadayeHuX 3aKOHOM MPOTATOM MEBHOIO, YCTAHOBJIEHOTO
3aKOHOM TMepediry uvacy, oOMEeXeHb Ta BTpAT 1 BIAITpae y CUCTeMI KPUMiHAJIbHO-
PaBOBHX 3ac00IB POJb CHPUSIOYOTO (PAKTOPy AOCSATHEHHS 1 3aKpiIJIeHHS I[iIei
nokapanns [105, c. 310]. 3aoxodyeHHs, HaBnaku, y HopMi, CKaxXiMO, 3BUILHEHHS BiJ]
KPUMIHAJIBHOI BIAMOBIMAILHOCTI Ha mijcTaBax 3aranbHoi Ta OcobmmBoi wactua KK
nependayae OJHUM 3 OPUIUYHUX HACHIJIKIB TE, 1110 (DaKT BUMHEHHS 3JI0YMHY BTpadae
Oy/Ib-sIKe KPUMiHATBHO-TIPABOBE 3HAYCHHSI.

B3aeMonpoOHUKHEHHS MOKapaHHs 1 3a0X04YEHHS J11aJIeKTUYHO HemuHyue. [1po e
CBIIYaTh E€JIEMEHTH CXBaJICHHS, 10 MOXYTh ICHYBaTH y IOKapaHHI Ta OCYydy Y
3a0X04eHHi. Tak, y 0OBUHYBaJIbHOMY BUPOKY CYyZy, IKUM IPU3HAYAETHCS MOKapaHHS,

3a HasBHOCTI O6CTaBI/IH, 1o HOM’HKH_Iy}OTB KpI/IMiHaJIBHe IMoKapaHH:A, Cyad IIOBHUHCH
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NPU3HAYUTH TIOKapaHHs OUIbII M’sKe, OJIMKYe JI0 HUKHBOI MeXi abo mepenTu 10
O17IbII M’ SIKOT'O TTIOKapaHHS, 1110 He mepeadaueHe caHkIlier ctaTTi OcoOIMBOi YaCTUHU
KK. Bonnouac, ocoba Moxke 3a3HaTH OCyay 3 OOKy Jep>KaBU y BUIJISAL MOKapaHHS,
SAKII0 Y (haKTUYHO BUMHEHOMY € O3HAKH 1HIIIOTO CKJIAy 3JI0YHMHY IIPH T0OPOBLIBHIN
BiAMOB1 (4. 2 ct. 17 KK); npu ymMHUCHOMY 3amoOJisiHHI TOMY, XTO IOCSITa€, TSHKKOT
IITKO/IM, SIKa SIBHO HE BIJIMOBi/Ia€ HEOE3MEYHOCTI MocsATaHHS a00 00CTAHOBIII 3aXUCTY
npu HeoOXxiaHii obopoHi (4. 3 ct. 36 KK); npu ymucHomy 3anojisHHi ocoOi, 110
BUMHMIJIA 3JI0YHH, TSOKKOI IIKOAU, KA SIBHO HE BIANOBIIAa€ HEOE3MEUYHOCTI MOCITaHHS
ab60 oOcrtaHoBIi 3aTpuManHs 37m04HHI (4. 2 cT. 38 KK) Ta iH. B3aemu1 nepexoau B
1HII TOPSJIKU TOCTIHKYBAHUX MPABOBUX KATETOP1H CIIOCTEPITa€ThCs SIK Y HU3X1THOMY
Ta 1 BHUCXITHOMY HampsiMkax. HaiiOuipln y3aranbHEHI cOIanbHI KaTeropii, o
KOPECHOHIYIOTbCSI 3 3a0XOYEHHSM Ta IMOKapaHHSM, II€ METOAM COLIAIbHOIO
YIpaBIiHHS — MEPEKOHAHHS Ta MpUMYC. [IlepeKoHaHHS K METOJ] COIIaIbHOTO BILTUBY
Ha CBIJJOMICTb JIFOJIEH MOKJIMKAaHE 0e3 MPUMYCY CXUJISTH 0 BIANOBIAHOI MOBEAIHKH
ocoOy, 110 BIAMOBIAAE ii BOJEBUSABICHHIO, PO3IMIMPITH CBOOOAY BHUOOpPY BapiaHTIB
MOBEIHKA. BOHO 3HAXOMWUTH CBIM MPOSB y BUTIISI IICUXIYHOTO BIUIMBY, y TPOIIEC
AKOTO 0co0a JOOPOBILIBLHO CXUIISIETHCA 10 TPOMAJICHKOI TYMKH, CBIZIOMO MPUBJIACHIOE
IO TYMKY SIK OCOOMCTY I[IHHICTb, 13 PO3YMIHHSIM CTABUTHCS JI0 HE, a TAKOXK JI0 TaKO1
MOBEIIHKHA, KOTpa I Aymin, BiamoBimae. [lpumyc — 1me meton, mo mnepeadadae
OPUMYILIEHHS [0 BIAMOBIAHOI TOBEAIHKKA 3ac00aMH CUJIOBOIO THCKY, BCyIeped
BOJIEBHSIBJICHHIO, 3BY)KYI0uU cB0OOM BHOOpY ocobu. I'.B.®. ['erens 3a3Hauas, 1mo B
JIFOJIMH1 MOKJIMBO MPUMYCHUTH YU MIIKOPUTH TUIBKH ii (D13UYHY, 30BHIIIHIO CTOPOHY,
ajie BOJISI JIFOJMHM, SIKa 3aBXK]IM BUIbHA B cO01 i 17151 ce0e He MOKe 3a3HATU MPUMYCY,
x10a Ju1ire, SIKIo0 BOHA caMa He BIICTyNUTh Bijl (Pi3WYHOT, 30BHINIHBOI CTOPOHH, B SKIi
il TpumarTh a0 ySBIAKOTH, MO TpuMawTh [106, c. 91]. Meroau mnpumycy 1
NEPEKOHAHHS € YHIBEPCAJIbHUMH, TAKUMHU L0 MpPUTaAMaHHI OyIb-sIKil PEeryJIsITUBHIN
CHUCTEMI: 3BUYasM, TPAIULISAM, MOpali, y TOMy 4ucii i npaBy. Ha moGyToBomy piBHI
B3a€MOIIEPEXO0/IM 320XO0UCHHSI Ta MOKAPaHHS CIIOCTEPIraeThCsl y BIUIMBI HA MOBEIIHKY
JIOAeH TaKMX HalIaBHIMINX 3aC001B K «OaTir Ta npsHUK». CTapoaaBHii KUTACHKHI

¢dinocod Kondyuiii HagaBaB BelMKE 3HAYCHHS MOJITUIN «Oarora W MpSHUKA» B
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yIpaBJiiHHI IepKaBoro. «JlepxkaBHUi Oatir — «J1i», - BBakaB KoHdy11ii, - € HAp1>KHUM
KaMEHEM COIliaJbHO1 OpraHi3ailii CyClnuIbCTBa, 0€3 «Ii» He MOXKe OyTH MOPSIKY, a,
OTXK€, MPOLBITAHHS y JEpXKaBl: HEMA€ «I» — HEMa€ PI3HUII MDK TrocyAapeMm 1
HiJIaHUMH, BEpPXaMU 1 HHU3aMH, CTapUMH 1 MoJoauMH. JIi BCTaHOBIIOE TMOPSIOK
peueii» [107]. Biarak, mokapaHHs 1 320XOUYEHHS BUCTYIAIOTh MApPHUMU MPABOBUMHU
KaTeropisiMu, 110 KOMOIHYIOTbCA SK JMIaJIeKTUYHI €IHOCTI W MPOTUIIEKHOCTI,
B3a€MO3AMEPEUyIOTh Ta B3a€EMO3yMOBIIIOIOTH OJHE OJJHOTO y peanizalii KpuMiHaIbHOL
BIJIMOBIIaTbHOCTI. 3acO0M TMOKapaHHS 1 3a0XOYCHHS MPSMO IMepeadadaroThCsl B
KPUMIHAJIbHO-MPABOBUX HOpMaxX K MPOTUJIEXKHI IOPUANYHI HACTIIKA MPOTUIIPABHOI

a00 MpaBOMIPHOT MOBEIHKH.
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SECTION 4. CRIMINOLOGY

DOI 10.46299/1SG.2021.MONO.LEGAL.11-92-99
4.1 Cneungika npoBeeHHs TOBAPO3HABYO0I eKIePTU3H B Y KpaiHi

PedbopmyBanHs mpaBoBOi cucTeMH YKpaiHM B YacTHHI MPOIECyaIbHOTO
3aKOHOJIAaBCTBA, CHCTEMHU MIPABOOXOPOHHUX OPTaHiB, CY/IIB TOIIO 3MIHUJIH MAXOIA JI0
BUKOPUCTAHHS CHELlaJbHUX 3HaHb SK JpKepena Jokasy. Ilpu  mocynoBomy
PO3CIIiyBaHHI, CYJIOBOMY PO3TJISA/l KPUMIHAJBHHUX, IUBUIBHUX Ta TOCIOAAPCHKHUX
CIpaB MOXKE€ BUHUKATH HEOOXITHICTh y NMPU3HAYEHHI TOBAPO3HABYOI EKCIEPTU3U Ta
IIPOBEJICHHA 11 EKCIIEPTaMMU.

Crnemmdika TOBapO3HABUMX JTOCHIKEHb MOCTIMHO 3MIHIOETHCS, OHOBIIIOETHCS
Ta BJAOCKOHAJIIOETHCS 13 PO3BUTKOM PUHKOBHUX BITHOCHH, III0 BUMArae BiJl €KCIEPTiB-
TOBApPO3HABIIB MOKPAIIEHHS SIKOCTI poOOTH Ta MiJBHUIIEHHS MpodeciiiHOT piBHA Ta
KOMITETEHTHOCTI B JIaH1H TaITy3i.

[IpaBoBi OCHOBM oOprasizaiii i MPOBEJIEHHS CYJOBUX EKCHEpPTH3 B YKpaiHi
BU3HAYCHI CHCTEMOIO HOPMATHUBHUX aKTIB YMHHOTO 3aKOHOJIABCTBA, JI0 SKUX, B TIEPIITY
yepry, Hajexarh: KpuMiHanbpHMII mpoluecyanbHUi Kojekc Ykpainu, LluBiiabHMIA
IpoLeCyalibHUK KOAEKC YKpainu, ['ocrogapCchkuid MporecyalbHU KOJIECKC YKpaiHu,
[uBinpHUNl KOIEKC YKpaiHwu, Kpuminansauit  komexkc VYkpainu, Koneke
aMIHICTPAaTUBHOTO CYyJOYMHCTBA YKpaiHu, 3akoH VYkpainu «IIpo cynoBy
ekcieptusy», Koaexkc YkpaiHu mpo aaMiHICTpaTHBHI MPaBOMOPYIIEHHS Ta 1HIII
BiJIOMYl HOPMAaTUBHI aKTH, 110 CTOCYIOTHCS TISIBHOCTI HAYKOBO-JOCTIAHUX YCTAHOB.

Crarts 1 3akony Ykpainu «IIpo cynoBy ekcepTusy» Bifl. 24.05.1994 nae take
MOHSTTS CYZ0BOI €KCIIEPTHU3H - IIE AOCIIIPKEHHS Ha OCHOBI CTIeLIalIbHUX 3HAHb y raiy3i
HayKM, TE€XHIKH, MHUCTEITBa, peMecyia TOIIO 00’ €KTIB, SBHII 1 MPOIECIB 3 METOIO
HaJIJaHHS BUCHOBKY 3 ITUTaHb, 110 € a00 Oy1yTh MpeaMeToM cy10Boro po3rsiay [108].
Toni BiamoBigHO A0 cTarTi 69 KpuMIHAIBHOTO MPOLIECYaNbHOTO KOJEKCY YKpaiHu
(mam - KIIK) ekcrieproM y KpuUMiHJIBHOMY IMPOBAKEHHI € 0co0a, sika BOJIOJIIE
HAyKOBUMH, TEXHIYHUMH a00 IHIIUMHU CIHCIMIAIBGHUMH 3HAHHSIMH, Ma€ IpaBo

BIAMOBIAHO 10 3akoHy VYkpainu «IIpo cynoBy ekcrnepTu3y» Ha NpPOBEICHHS
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EKCIIEPTHU3H 1 SIKIM JOPYYEHO MPOBECTU AOCIIKEHHsI 00’ €KTIB, SIBUIII 1 MPOIECIB, 110
MICTSITh BIIOMOCTI IIpO OOCTaBMHU BYMHEHHSI KPUMIHAJIBLHOT'O MPaBOMOPYIIEHHS, Ta
JaTH BUCHOBOK 3 MUTaHb, sIKI BUHUKAIOTH 1]l YaC KPUMIHAIBHOTO MPABOMOPYIICHHS 1
crocytoTbes cdepu ii 3HaHb. CtatTs 101 KIIK BUCHOBOK ekcriepTa — 1€ JOKIa HUI
OTKC MPOBEACHUX EKCIEPTOM JOCIIIKEHb Ta 3p00JIeH] 3a iX pe3yibTaTaMu BUCHOBKH,
OoOrpyHTOBaHI BIJMOBI/II HAa 3aIIMTaHHS, IOCTaBJIEHI 0CO00I0, KA 3aIy4uiia eKcrepTa,
ab0 CliguuM CyAJCH0 YW CYJIOM, IO JOPYYUB MpoBeaeHHs excreptuzu [109].
[IpoBeneHHst CynoBOi €KCHEpTH3M Mepeadadae HasgBHICTh MPOQECIiHMX BMIHb Ta
HAaBUYOK Y BIJMOBIAHIN raiy3i, OCHOBY SIKMX CTAHOBHUTH IOEJHAHHS CIEIliaIbHUX
3HaHb 1 MEBHUW JOCBIJ iX 3aCTOCYBaHHS B pI3HUX cuTyalisx. [Ipodeciiini BMiHHS
MPOSIBIISIIOTHCS y POQECIifHIN KOMIIETEHTHOCTI CyI0BOTO €KCIepTa.

CyTHICTh TOBapO3HABYOI EKCHEPTHU3M TMOJIATAE B TOMY, IO 32 JOMOMOIOIO
CHeIiaJbHUX 3HaHb, SKUMHU BOJIOJIE €KCIIEPT-TOBAPO3HABEIh, BABYUTH Ta JOCTIAUTH
CTOKMBY1 BIIACTUBOCTI TOBAPiB, BUBHAYUTH (DAKTHUHUHN CTaH BUPOOIB, iX SIKICTh Ta HA
OCHOBI IIOT'O OOTPYHTYBAaTH BapTICTh IIUX OO0 €KTIB IUIIXOM HAJAHHS HE3aJEHKHUX
KOMITIETCHTHUX BHCHOBKIB. OTXe, TOBapo3HaBUa eKCHepTh3a — 1€ JOCTIIHKCHHS
BJIACTUBOCTEH TOBapiB 3 METOK BHM3HAUCHHSI SKOCTI Ta BIAMOBIAHOCTI ICHYHOYHUM
CTaHapTaM.

[TincTaBoro mpu3HA4YEHHS TOBAPO3HABYOi EKCIEPTH3U € HEOOXITHICTh Y
CHeliaJbHUX 3HAHHSX, TOJ1 SIK IM1JICTaBOIO MPOBEJAEHHS - TOKYMEHT PO MPU3HAYEHHS
CYJIOBO1 €KCTIepTH3U 200 €KCIIEPTHOTO JAOCIIKEHHS (TIOCTAHOBA, YXBaja, 3asiBa).

OCHOBHUMHU 3aBJAaHHSIMU TpU TPOBEJEHHI TOBAPO3HABUOI EKCIEPTU3H
BBaxkaroTh [110]:

v\ BHU3HAQYEHHS BAPTOCTI TOBAPHOI MPOIYKIIi;

v\ BHM3HAYEHHS HAJIC)KHOCTI TOBapiB 10 KiacudikalilfHUX KaTeropii, sKi
NPUMHATI y BAPOOHUUYO-TOPTOBENbHIN cdepi;

v\ BHU3HAQUYEHHS XapaKTEPHCTHK 00 €KTIB JOCIIKEHHS BIiANOBIIHO J10
BUMOT Y KpaiHCHKOTO KJlacudikaTopa TOBApIB 30BHIIIHBOT €KOHOMIYHOI JIsSJIbHOCTI;

v\ BHU3HAYCHHS 3MiH IIOKa3HUKIB SKOCTi TOBAPHOI HPOAYKIIii;

93



THEORETICAL AND PRACTICAL RESEARCH IN LAW

v\ YCTaHOBIEHHS  CHOCOOy  BHUPOOHMIITBA  TOBAPHOI  MPOIYKIII:
IPOMUCIIOBUIN YM caMOPOOHMUIA, MIAIPUEMCTBA-BUPOOHKKA, KPATHU-BUPOOHUKA;

v\ BHU3HAQUYEHHS BiINOBIIHOCTI yMaKyBaHHS 1 TPAHCIIOPTYBaHHs, YMOB i
TEpMiHIB 30€piraHHs TOBAPHOI MPOJIYKIIIT JO BUMOT UNHHHUX MPABUII.

[lonano OpiEHTOBHMU TMEpesliKk BUPINIYBAaHMX MUTaHb NPHU TPOBEACHHI
TOBapo3HaBuoi ekceptusu [110]:

v' SIka BapTicTh 00'€KTIB JOCIIIHKEHHS SIK Ha TEPUTOPii YKpainu, Tak i 3a 1i
Mexamu?

v' SIke HaliMeHYBaHHS Ta IIPH3HAYEHHS TOBapiB?

v Yu BIJIMOBIAAIOTh ~ MapKyBajJbHI  JaHl  JIHCHUM  TOBapHHUM
XapaKTEpPUCTHKAM TOBapy?

v' UYu Bignosigae sSKicTh BUPOOYy BHMOIaM CTaHAAPTIB, TEXHIYHHX YMOB,
HAJaHUM 3pa3KaM 3a OPTaHOJIENITUIYHUMHU MTOKa3HUKaMU?

v ki nepexktn Mae KoHKpeTHHUI ToBap? Yu € 1i medpexry icroranmu? Yu
MOKJIMBA peaiizallis (eKCcIuTyartailisi) ToBapy 3a HasBHOCTI BUSBICHUX J1ehEKTIB?

v' SIki yMOBHM npHiiMaHHs, 30epiraHHs Ta BiIIyCKy TOBapy?

v' Yy mnpaBWIbHO BHMKOHAaHI MapKyBaHHS Ta IaKyBaHHsS ToBapy? Ywu
BIJIMOBi/Ia€ MapKyBaHHs Ta TAKyBaHHS TOBapy BHMOTaM HOPMAaTHBHO-TEXHIYHOI
JOKyMeHTaIlii abo 3pazkam?

v' SIKuM OiANpHEMCTBOM i KOJIM BHIOTOBJIEHO TOBap (3a YMOBU HasBHOCTI
MapKyBaJbHOT iH(popMaIllii ab0 BIANOBIAHUX CYMPOBIIHUX TOKYMEHTIB)?

v’ SIkmM XapakTepHCTHKaM BiIIOBiJa€ TOBap 3rifHO 3 YKpPAiHCHKUAM
KJ1acu(pikaToOpoM TOBAPIB 30BHIITHLOEKOHOMIYHOI JisSJIBHOCTI?

v’ Skwmii po3mip MarepiasbHOI INKOIM, 3alOMdifHOI BJACHUKY MaiiHa
BHACJIIJIOK MOIIKO/KEHHS 1[bOT0 MaiiHa (TP MOXKeX1, 3aJTUTTI TOII0)?

v' SIka puHKOBa BapTiCTh 3epHa (36pHOOOOOBHUX KYJILTYP) CTAHOM Ha JaTy
VKJIQJICHHSI KOHTPAKTy (Ha MMOTOYHY JaTy) 3 ypaxyBaHHSIM HOTO SIKICHUX IMOKa3HUKIB?

[Ipn BU3HAUYEHHI BapTOCTI 00’€KTa AOCTIIKEHHS TOBapO3HABUOI E€KCIEPTHU3U
EKCIIEPT Ma€ BPAaXOBYBATH SKICHI MOKA3HUKH (BJIACTUBOCTI) TOBapy, WOTO YaCOBHIA

(dhaxTop ekcrutyaTallli Ta/abo cepeTHbOPIYHNUI HOPMATHUB 3HOCY.
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[Ipu omiHIl 00’€KTa MOCHIKEHHS, SKMM OyB Yy KOPHUCTYBaHHI MOPIBHSHO 3
IHIIMMH 00’ €KTaMHU OIIIHKK TMOJIOHOTO MaifiHa, 10 TaKoXX OylaM y KOPUCTYBaHHI
(1HIMMU CIIOBaMHU — BXKUBaHI TOBapH) a00 3 00’ €KTaMH OIIHKH MOAIOHOTO MaifHa, 10
peanizyloThCsl Ha TEPBUHHOMY pPHUHKY (IHIIMMM CJIOBaMH — HOBI TOBapH) MOXKeE
BHPAxXOBYBATHCh 3HOC. 3a3BUUall 3HOC BUPAXOBYETHCS B IBOX BUIAJKAX HA TOBAPHUIMA
CTaH Ta HAsIBHICTH/BIICYTHICTh KOMIUICKTAITI1.

3HocoMm (3HeniHeHHsAM) y HamionanbHoMy ctangapTi Nel «3aranbHi 3acamau
OLIIHKM MaifHa Ta MaitHoBuX mpas» Bix 10.09.2003 poky Ne 1440 e BTpaTta BapTOCTI
MaifHa TIOpiBHSHO 3 BapTiCTIO HOBOTO MaiiHa. 3HOC 3a HOro O3HaKaMH BUHUKHEHHS
NOAUISIIOTh Ha (I3WYHUHN, (PYHKIIIOHATBHUN Ta €eKOHOMIYHUHN (30BHIMIHIN). D13UUHUI
Ta (YHKIIOHAJIBHHUI 3HOC MOKEe OyTH TaKHM, 110 TEXHIYHO YCYBA€ThCA, 1 TAKUM, IO
HE YyCYBaeThCs, ad0 YCyHEHHS HOro € EeKOHOMIYHO HEAOIUTbHHM. Po3risHemo
JIeTaNbHIIIE KOXKEH 3 BUIB 3HOCY [111]:

v ®i3uyHMii 3HOC — 3HOC, 3YMOBJIEHHMH YacCTKOBOIO a00 MOBHOIO
BTPATOI0 MEPBICHUX TEXHIYHUX Ta TEXHOJOTTYHHX SKOCTEH 00’€KkTa OmiHKU. JlaHuit
BHJI 3HOCY 3aJIC)KUTh BiJ 0aratbox (HakTopiB: YMOB Ta PEKUMY pOOOTH; MaTepiary
BUTOTOBJICHHS MAIlIMH Ta 00JIaJHAHHS; XapaKTepy 3MaIlleHHS TTOBEPXOHb, SIKi TPYThCS;
MMATOMOTO 3yCWJUIS Ta IIBUAKOCTI KOB3aHHS; CTaHYy HABKOJHUIITHHOTO CEpPEIOBHUIIA
(3a0pynHEHICTh, BOJIOTICTh TOMLIO). Po3pi3HsAIOTH ABa BuAM (izuyHOro 3Hocy. [lo
MEepIIOTro, BiTHOCATH SK TAKOTO, [0 BUHUKAE MiJ] BIUIMBOM IITYYHHUX Ta MPUPOTHUX
dakTopiB. Jlo apyroro — mij BILTMBOM €KCILTyaTamiitHuX (PakTopis.

v OyHKIIOHATBHUI 3HOC — 3HOC, 3yMOBJICHHI YaCTKOBOIO 200 TTOBHOIO
BTPATOIO0 MEPBICHUX (CHOXXHBYUX) XapaKTEPUCTHUK 00’€KTa OIliHKKM. B OCHOBHOMY
3YMOBJIEHUH BIUTMBOM HAyKOBO-TEXHIYHOTO Tporpecy. [HImmMu ciioBamu - 1ie 3MiHa
BJIACTUBOCTEH BHUPOOIB, 10 XapaKTePU3YEThCS HEBIAMOBIIHICTIO iX  Cy4acCHOMY
HAIMpPSIMKY MOJH, CTUJTIO, TEXHOJIOTIT TOIIIO.

v ExoHomiuHMi1 (30BHINIHIN) 3HOC — 3HOC, 3YMOBJICHUH BITMBOM
COITlaJIbHO-€KOHOMIYHMX, €KOJIOTTYHUX Ta 1HIIHMX (PaKTOPiB Ha 00’ €KT OLIHKHU.

[Toxa3HuKHM BTpaTH SKOCTI BUPOOIB PO3PaxOBYIOTHCS ABOMA CIHOCOOAMH — 3a

OJIMH PIK eKCIUTyaTaIllii Ta BHACII0K 3HOCY 1 HAssBHOCTI 1€(eKTiB.
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Jedextu, 1m0 3HUXKYIOTH CIOXKHUBYI BJIACTUBOCTI 00’€KTIB TOBAapO3HABYOT
EKCIIepTU3H, a TaKOoX iX BapTICTh, KIACU(IKYIOThCS 3a: MICLIEM pO3TallyBaHHS,
CTYIIEHEM BIUIMBY Ha SKICTh (MajO3Ha4yHl, 3HAYHI, NPUIYCTUMI, KPUTHYHI,
HETPUITYCTHUMI), TPUIMHAMU BUHMKHEHHS BHACJIOK PI3HUX HEraTUBHUX (haKTOPIB,
CTaAisIMU  BUHUKHEHHA  (CUpOBMHHHM, BUpPOOHWYMIA, HEBUPOOHMUYMH  Ta
eKCIUTyaTaIliiHui), MOXXJIMBOCTIMU YCYHCHHSI, YMOBAaMH BHSBJICHHS (SBHHI Ta
IPUXOBAHUN).

[Iporiec BU3HAUEHHST BApTOCTI PETYIOETHCs 3aKOHOM Ykpainu «lIpo orminky
MaiiHa, MalHOBUX IpaB Ta NpodeciiiHy OILIHOYHY AisUIbHICTHY, HalioHaabHUM
ctangapToM Ne 1 «3aranpHi 3acaau OLIHKY MaifHa Ta MaitHOBUX mpaBy Big 10.09.2003
poky Ne 1440. 3a3Buuail mepenOadeHO BH3HAUYEHHS PUHKOBOI BapTOCTi 00’€KTa
TOCTIKeHHS. BapTicTh BUBHAYAETHCSA HA MUHYJIMN TTep10/1 (B AEKIJIBKOX MICSIIIB J10
necsitka pokiB). Jlo mepemky 00’€KTiB TOBAapO3HABUOI EKCHEPTH3U BITHOCSTH
BU3HAYCHHS BAPTOCTI CIIOKUBYUX TOBAPIB, MAITMH, O0JaJHAHHS Ta CHPOBUHHU.

Bignoinno mo HamionansHoro cranmapty Ne 1 «3aranpHi 3acajd OIIHKH
MaiiHa Ta MaitHoBHX TipaB» Big 10.09.2003 poky Ne 1440 B ToBapo3HaBuYiil eKCHepTH3i
BU3HAYAIOTh TaKl BUIU BapTOCTI 00’ €KTa JOCHIKeHHS, sk [111]:

v PuHKOBa BapTICTh — BapTICTh 3a SIKy MOXJIMBE BIAUYKEHHS 00’ €KTa
OLIIHKM HAa PUHKY MOMIOHOrO MaiiHa Ha JaTy OLIHKH 3a YToJl0l0, YKIIAJEHOI MIX
MOKYTIIEM Ta IPOJABLIEM, TICIs MPOBEACHHS BIANOBIAHOTO MAPKETUHTY 32 YMOBH, 11O
KOJKHA 13 CTOPIH JisiIa 13 3HAHHSM CIIPaBH, PO3CYIUBO 1 6€3 mpuMycCy.

v 3anuIIKoBa BapTICTh 3aMIlIeHHS (BIATBOPEHHS) — BapTICTh
3aMileHHs (BIATBOPEHHS) 00’ €KTa OI[IHKU 3a BUPaxXyBaHHSM YCiX BHUIIB 3HOCY (s
HEPYXOMOTO MaiiHa — 3 ypaxyBaHHSIM PUHKOBOI BapTOCTI 3€MEIbHOI JUISTHKU TIPH 11
ICHYIOUOMY BUKOPHUCTaHHI (IIpaB, IMOB’sI3aHUX 13 36MEJBHOO A1ISHKOIO).

v BapricTp 3amilieHHsl — BU3HaYeHa Ha JaTy OLIHKH MOTOYHA BapTICTh
BUTpAT HA CTBOPEHHS (TIpuUI0aHHs) HOBOTO 00’€KTa, MOAIOHOTO /10 00’ €KTa OIIHKH,

KU MOYKe OyTH oMY PIBHOIIIHHOIO 3aMiHOIO.
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v BapticTe BinTBOpEHHS — BU3HAU€HA Ha JIaTy OIIHKW MOTOYHA BapPTICTh
BUTPAT Ha CTBOpEHHs (MpUaOaHHSI) B Cy4aCHHMX YMOBaxX HOBOTO O0’€KTa, SIKHU €
IZICHTUYHAM 00’ €KTY OITIHKH.

v BaprticTe mikBigallii — BapTiCTh, Ky OYIKY€ETbCS OTPUMATH 32 00’ €KT
OLIIHKH, III0 BUYEPIIaB KOPUCHICTH BIAMOBITHO IO CBOIX MEPBICHUX (PYHKIIIM.

PosrasiHeMo cTpykTypy moOy0BH 3alMTaHHS B TOBAPO3HABYIN €KCIIEPTU31 MPH
BHU3HAYEHHI BapTOCTi 00’ €kTa nociikeHHsa. OTxe, OCHOBHUMU €JI€MEHTaMH TTOBHUHHI
OyTu BKa3aHi: 6€3MOCePETHbO CaM BHJT BAPTOCTI; 00’ €KT JOCIIHKEHHS 13 3a3HAYCHHSIAM
MOBHOI Ha3BW BIJANOBIAHO A0 Kiacudikaiii (TOproBelibHaA MapKH, MOJENIb IpHU
HAsIBHOCTI, OCHOBHI MapaMeTpH, 110 1IeHTU(IKYIOTh TOBAp); AaTa OLIHKU Ta TOBapHUI
CTaH 00’ €KTa JOCIIIKEHHS.

Takok Ha ekcrmepTusy MoOXe OyTH IIOCTaBJICHE MHWUTaHHS TMPO BapTIiCTh
BIJICYTHROTO TOBapy (MaitHa). Y TakWx BHUMAAKaX y JOKYMEHTI TPO MPU3HAYCHHS
eKCTIepTU3H (3alyd4eHHsI EKCIepTa) 3a3HA4aeThCcsl MPO BIACYTHICTh 00'€ekTa Ta
BKa3yIOThCSI MaTepiajy CIpaBy, Ha MiACTaB1 SKUX TTOBHHHA MMPOBOJUTHCH EKCIIEPTH3A
(paxyHKH, TOBapHO-TPAHCIIOPTHI HAKJIA/HI, OMMKUCH B MO30BHUX 3asBax, MPOTOKOJIAX
JTONUTYy motepnimx Toio) [110].

[Ipm mpoBenmeHHS CyIOBOI TOBApO3HABUOI EKCIIEPTU3M EKCIEepT BHBYAE
MapKyBaJIbHI TO3HAYEHHS, SIKI HAHECEHO Oe3mocepeHb0 Ha BUPIO ab0 MICTATHCS Ha
3aBOJICPKOMY yTaKyBaHHI, SIpJMKaX YU €TUKETKaX. PO3MIIIHEMO JeTanbHillIe HATUCH
(MapkyBaibHI TMO3HA4YEHHS) HA eTukeTKax. OCHOBHA 3a/adya €TUKETKU (OMpPKHU) — 11e
HaJJaHHS TOYHOI, JOCTOBIPHOi Ta 3po3ymiioi iHQopmarllii npo BUpiO, TEKCT AKOI
MOBHUHEH OyTH HaNMKMCaHUN JIePKaBHOIO MOBOIO (HAIMKMCH YiTK1, pO301pJIMBI, PO3MIIIICHI
Ha BUJHOMY MICIIl Ta HE MOBHUHHI MPUXOBYBATHUCH 1HILIOK TEKCTOBOIO a00 rpadidHOI0
iH(popMmariiero).

Hwxue HaBemena o0oB’si3koBa iH(oOpMalis Ha eTUKeTkax (Ompkax,
3aBOJICBKOMY YIaKyBaHH1), sika HEOOX1JHa eKCIEPTY-TOBAPO3HABIIO MPH MPOBEICHI

TOBapO3HABUYOT EKCIIEPTHU3I:
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1) OdimiitHa Ha3Ba 00’€KTa JOCIHIKEHHs (Ha3Ba BCTAHOBJIEHa HOPMATHBHO-
NpaBOBUM aKTOM a00 HAI[lOHAJIbHUM CTaHAApTOM), TOPrOBeJibHA MapKa, MOJEJb,
cepis, TOBapHa JIiHisl TOIIO.

2) Inpopmariiss  mpo Gi3uyHuid  cTaH: BUpPIO  KOHIIEHTPOBAHUM,
MOPOIIKOMOAIOHUH, PIAKUI TOLIO (32 HEOOX1IHOCTI).

3) [lepenik Ta KITBKICTh I1HTPENIEHTIB, CKJIaJ, J>XHPHICTh, 00’€M, Maca,
NPUHAJIEKHICTD IO CTATEBOBIKOBOT O3HAKH TOIIIO.

4) TepmiH mpuaaTHOCTI (TPaHUYHUN TEPMiH / KaJleHAapHa JaTa) CIIOKUBAaHHS,
MiCJIs 3aKIHYEHHS SIKOT BUPIO MOXKE BBaXKaTHCSI HEOE3MEUHUM JUIs 370POB'S JIFOAUHM.
3a3Buuail BBOJSATHCS TEPMIHU MPUIATHOCTI 3 TAKUMH Hamucamu, K «Bxutu 1o...»,
«Kpaie cioxutu 110...», «Kpale cnoxutu 10 KiHII. . .» TOLIO.

5) Kpaina moxo/keHHsI Ta/ab0 MicIlie TOXOKESHHS.

SIK110 00’ €KT AOCHIIKEHHS BIICYyTHIM, TO €KCIEPTHU-TOBAPO3HABIII MTPALIOIOTH 13
HaJaHUMU JOKyMEHTaMU. B sKkux 00OB’S3KOBO MOBHHHO OyTH BioOpa)keHO CTaH
TOBapy; Pi3HI MPOIIECH, 5Kl 3 HUM BiJIOyBalOThCA; 31MCHEHHS TOBAPHUX OIepallii
(mpuiimaHHs, po30paKyBaHHs, pO3COPTYBaHHS, peati3allis TOI0) Ta Mae OyTH HaJaHO
J0IaTKOBY 1H(opMariito 1moa0 ToBapy. Ilepenik T10KyMeHTIB, 110 HECYTh JOJATKOBY
1HGOpMaIlio IIPH MPOBEICHHI TOBapOo3HaBYOi ekcriepTusu [112]:

v JOKYMEHTH, $IKI MICTATh 1H(OpPMALi0 MO0 MOXOKEHHsS BUPOOIB
(cepTudikaTy, MOCBIIYCHHS SKOCT1, TEXHIUHI HACIOPTH, SIPJIUKHU TOIIIO);

v TOBapHO-CYIPOBIJIHI JOKYMEHTH, SIKI XapaKTepU3YIOTh SKICTh TOBapy
Ta YMAaKOBKM MeEpeja 3[ayelo Horo Ha CKjaj rOTOBOi MPOAYKIi Ta BiAMPaBKOIO
nokymnup (cnenudikaiii, paxyHKH-(aKTypd, TOBApHO-TPAHCIOPTHI HAaKIaIHI,
nakyBaJbHI apKyIIIi TOIIO);

v TOBAapHO-TPAHCIIOPTHI (BIIBaHTaXXYBabH1) JOKYMEHTHU, Kl MICTSITh
1HGOpMAIiIO 11010 YMOB Ta CTPOKIB TPAHCHMOPTYBaHHs (KBUTAHIIS PO MPUIMAaHHS
BAaHTaXY, 3aTI3HNYHA HAKJIATHA, KOMEPIIIMHMUM aKT 1 T. 1);

v npuiMalibH1 IOKYMEHTH, B IKMX 3a()1KCOBaHI XapaKTePUCTUKHU SIKOCT1
TOBapy Mpu TMPUHMaHHI — JaHl MPO MPUUMAHHS Ta METOIW BHUMPOOYBaHb (aKTH

pO30paKyBaHHs, aKTU €KCHepTHU3 OIOpO TEXHIYHUX EKCIEePTHU3, aKTH JTAOOPATOPHUX
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JOCTIIDKeHb, Ne(EeKTHI BIIOMOCTI, KypHAIM MPUAMaHHS Ta PO30PaKOBKH TOBApiB,
aKTH YIIHKH Ta IEPEOIiHKY, TACTIOPTH Ha TOBAPH TOIIIO);

v CKJIA/ICbKI JOKYMEHTH, $IKI MICTSTh BUMOTH IIIOJI0 YMOB 30epiraHHs
TOBapy, IPETEH31iH1 MaTepialu;

v mpolecyaibHi JOKYMEHTH (IIPOTOKOJIM OTJISITY, TOBIAKH 1 T. 1).

Ananizytoun crenudiky NpPOBEACHHS CyAO0BOI TOBAapO3HABUOI EKCHEPTU3H
HEOOX1/THO 3a3HAYUTH CTYIHb 1i CKJIQJHOCTI Ta CTPOKH (TEPMiH) MPOBEACHHS.

Tepmin BUKOHAHHSI CYJIOBOT €KCIIEPTU3H BCTAHOBIIOETHCS B Mekax: 0 10 qHIB
- IIOJI0 MaTepialliB, K1 HaJeXaTh JI0 KaTeropli mMpocTux AoCiikeHb; 10 30 nHiB —
I10JI0 MaTepiaiiB, sIKi HaJEXaTh 10 KaTeropii JOCTiHKEHb CEPEeIHBOI CKIAJHOCTI; J0
60 mHIB — 010 MaTepialliB, SAKi HAJIEXKATh 10 KaTeropii CKIAHUX JOCIIKEHB; 10 90
JTHIB — II0JI0 MarepialliB, sIKI HaJleKaTh 0 KaTeropii JOCHIKeHb OCOOJIMBOI
CKJIQJTHOCTI.

AHani3youn Bullle3a3HaYeHe, MO)KHA 3POOUTH BHCHOBOK, 110 IPU MPOBEACHI
TOBapO3HABUOI EKCMEPTU3W Ma€ 3HAYCHHsS HaJaHWM YM HE HaJaHWH 00’ €KT
JOCTIIKEHHS, BiJl TOTO 3aJICKUTh, SKI METOU Oy/le BUKOPUCTOBYBATU E€KCIEPT, UM
MOKa3HUK BTPATU SKOCTI OyJie BU3HAYATUCH 3a OJWH PIK eKCIUTyaTtallii abo BHACII0K
3HOCY Ta HAsSBHOCTI Je(EKTIB, a TaKOX BiJl CKIAAHOCTI JOCTIIKCHHS 3aJiekKaTh 1

CTPOKH MPOBEJICHHS CYJIOBOi TOBAPO3HABYOI €KCIIEPTU3H.
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4.2 3arajibHa XapaKTepUCTHKA OPraHi30BAHUX 3JI0YUHHUX I'PYI, 110 BYMHAKTH
KOHTpa0aH1y HAPKOTHYHMX 3aC00iB y cdepi CyyacHUX TeHIeHUiil HapKoOi3Hecy

IMocranoBa mpodsemu: Hapkorusarmiss HaceneHHs HaOyna macmTabiB, sKi
3arpokKyr0Th 3J0POB'I0 Hallli, colliaabHIA cTabUIBHOCTI 1 Oe3meri AepkaBu. BkazaHa
npobiieMa B KpaiHi XapaKTepU3YEThCS 3HAUYHUM 30UIBIICHHSIM PO3MOBCIOIKECHHS
HAapKOTHKIB 1HO3€MHOT0 MOXO/KEHHSI — FepOiHy, KOKaiHy, ampeTaMiHy Ta 1HIIHX, 5K
NOTPAIUIAIOTh KOHTPaOaHHUM IUITXOM 1 BIMBAIOTHCS B 3aralibHUi HapKkoOi3Hec [ 129,
c. 1]. Bkazanwuii mporiec 3A1MCHIOETbCS OPraHi30BaHUMHU 3JIOUMHHUMHU TpyHamMH Ta
3JIOY4MHHUMH OpPTaHI3allisIMU 3 METOK OTPUMAaHHS HAINPUOYTKIB 1 (PaKTUYHO CTaB
rajxy3310 KpUMiHaJIbHOTO Oi3HECy.

3akon Ykpainu «IIpo o6ir B YkpaiHi HApKOTHYHUX 3acO01B, MCUXOTPOMHHUX
PEUYOBHH, 1X aHAJIOTIB 1 TPEKYPCOPIB» HE BU3HAUAE MOHATTS HApKOOi3Hecy. bizHec — 11e
MiAITPUEMHUITBKA TISUTBHICTS, 10 a€ mpuOyTok. Hapkob6izHec — 6i3Hec, Mo 6a3yeThest
Ha HE3aKOHH1H TOpriBii HapKOTUKIB. [131, c. 48].

[".M. BiprokoB, 1OCHIPKYHOUH HapKOOi3HEC AIMIIIOB BUCHOBKY, 110 BIH BUCTYTIA€
y BUIJISAL CHIEUM(IYHOTO 3JI0YMHHOTO MPOMHMCITY, CUCTEMH 3a00pOHEHHX HOpMaMu
HaIlIOHAJILHOTO 1 MIDKHApPOJHOTO TMpaBa JisiHb: BUPOOHMIITBO a00 3aKyIiBIISA
HapKOTUYHHX 3aCO0iB, ICUXOTPOITHUX PEUOBHH Ta MPEKYPCOPIB; JOCTaBKa IX 10 MiCIIs
peamizamii; 30yT, mpomax ix cmoxxuBauam [116, c. 17]. Ha name nepexoHaHHS
KOHTpabaH/la HAPKOTUYHUX 3aCO0iB € CKJIQJIOBUM €JIEMEHTOM Y TEXHOJOTTYHOMY
JIaHII031 HApKOOI3HECY, KU MPAKTHYHO MOB’sI3aHUH 3 IHIIUMU 3JI0YMHAMHU Y cdepi
HE3aKOHHOTO 001ry HApKOTUYHHX 3aC001B.

E.B. Pacrok Buaiiase HaCTyImHI €JIEMEHTH HapKOOiI3HECYy, IO BYHHSIOTh
OpraHi3oBaHi 3JI0YMHHI TPYIU: BEIUKI MPOCTOPOBI MEXK1 AISUIBHOCTI 3JIOYMHHUX TPYTI;
3aCTOCYBaHHS CIOCOOIB KOHCHIPATUBHOCTI HAPKOAWLIEPIB, 3HAYHUU pPIBEHBb
opranizaiii kepiBHuiTBa T2 iH. [130, c. 440].

[. CmipHOBa miAKpeciroe, 0 HapKoOI3HEC — 1€ OpraHi3oBaHa CKJIaJoBa
HE3aKOHHOT'0 00Iry HapKOTHYHHUX 3aCcO0IB, NICUXOTPOITHUX PEYOBHH, iX aHAJIOTIB 1

MPEKYpCOpIB, KHUTTE€3a0€3MEeUeHHsT K0T MIATPUMYETHCS 3aBISKH TMPOBEACHHIO
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CUCTEMAaTUYHUX HE3aKOHHMX Ollepaliil 13 BKa3aHUMU PEYOBMHAMHU OPTraHI30BaHUMU
rpynaMy (3JIOY4MHHUMH OpTraHi3alisiMi), IO YTBOPIOE CHUCTEMY JJIsi OTPUMAHHS
HAANpUOYTKIB Ta (pOpMye BENHMKY KITBKICTh aKTHBHHX ocoOucrtocteil. HapkobizHec
3QJIEKHO Bl Horo reorpadii Ta CTyINeHs aKTMBHOCTI XapaKTepU3YEThCS PI3HUMU
Bunamu. JlocmimHUI 3a3Hayae, M0 TPUHIIMIIOM MOy BHUCTYMAE y IOMY pasi
TEPUTOPIS — BIJ MOIMIUPEHHS B MEXKaxX OJHOTO a00 KUTBKOX PETiOHIB OKPEMO B3STO1
KOHKPETHOT KpaiHuW A0 TaKoro HapKoOi3Hecy, chcTeMa SIKOrO MOIIMPIOETHCS Ha
TepuTopii 2-3 KpaiH, a TaKOXX HApPKOOI3HECY, CUCTEMHA 3JIOYMHHA JISIBHICTH SKOTO
OXOILITIOE 11T perioHu, KOHTHHEHTH. Bunamu HapKOOI13HECY €:
BHYTPIIIHbOJEPKABHUH, SIKUW MOAUIAETHCS HA JIOKATbHO-aKTUBHUM, pETr1OHANIBHUM Ta
MDKPET1IOHAIbHUN; MIKHAPOJHHUMA, SKUW TOAUIIETHCS Ha (OPMAIBHO TPOMIXKHO-
1100ajJbHO aKTUBHUM Ta TPAHCKOPIOHHUM TpaHCHaIloHaIbHuM [ 126, c. 480].

Hapko06iznec — 1ie HenerajgpbHHl Oi3HEC 13 HAPKOTHUKAMH, 3A1MCHIOBAHHIM
oprasizoBaHoro 3nounHHICTIO. e miaTBepmxye mocmimpkenHs B.b. IBacenka, sikuii
BBAXKA€, 110 HAPKOOI3HEC — HE3AKOHHA JISIbHICTD, 1110 BUMHSIIOTHCS OpraHi30BaHUMHU
3JMIOYMHHUMH TpPylmaMyd 3 METOI0 OTPHMAaHHS BHCOKMX MPUOYTKIB B TMpoIeci
BUPOILICHHS, BHUIOTOBJICHHS, IEpPECUJIaHHS Ta PO3MOBCIOPKEHHS HAPKOTUYHUX
3aco0iB, 10 B KIHIIEBOMY DPE3yJIbTATIB MiJPUBA€ €KOHOMIUHI OCHOBH JCpP)KaBH Ta
HAaHOCUTH IIKOY 30pOB 10 HaceneHsito [121, c. 30].

3a BUCHOBKaMHU yYKpPaiHCHKHMX €KCIEPTiB, 00Ir HAPKOTUYHHUX 3ac00iB B YKpaiHi
MIPOBOJIUTHCS 32 TOTIOMOTOFO 3JIOYMHHUX TPYII 3 BUKOPUCTAHHIM MIXKPETIOHAIBHHUX Ta
3aKOPJAOHHMX 3B’S3KiB. 3a3HayeHi 3JIOYMHHI TPymu y CBOIM  JISUTBHOCTI
BUKOPUCTOBYIOTh HEIOCKOHAJICTh BITYM3HSHOIO 3aKOHOAABCTBA, OE€31SUIbHICTD
MPaBOOXOPOHHUX OpraHiB Ta HE MEPEKPUTI KOPJOHU OIMKHBOTO 1 JaJbHBOTO
3apyOXKoKsa. Y 3B’S3Ky 3 HaJaHHAM YKpaiHi O€3BI30BOr0 pexUMY, OpraHi3oBaH1
37I0YMHHI TPYIH JIETKO 1HTETPYIOTHCS B MDKHAPOAHY CHUCTEMY HapkoOizHecy. [lms
HAIoro 1 MIKHAPOJHOTO CYCIUIBCTBA HEOOXIIHMM € CTBOPEHHS CIIJIBHOI
IIPAaBOOXOPOHHOT CHUCTEMH, sika OU e(PEeKTUBHO MPOTUCTOSIAa BITUYU3HSHUM 1
MDKHapOJAHUM OpraHi3oBaHUM (opMaM 3J0YMHHOCTI, fAKa 3A1MCHIOE JiSTHHS

OB’ s13aHH1 3 HapKoOi3HecoM [129, ¢. 1]. B pe3yabTaTi AOCIIKEHHS BCTAHOBJICHO, 1110
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HapKOOI3HEC TICHO MOB’SI3aHUH 3 AISUTBHICTIO BEJIMKOI KiIJTLKOCT1 0C10 (OpraHi3oBaHUX
rpym), 1o nepeadadyae akTUBHY MAiSIBHICTD 3 HApPKOTUYHUMU 3aco0amu, sKa
3MICHIOIOTHCS B TIPoIIeCi: BUpoITyBaHHs (25 %); mepepobnenns (28 %); mepeBe3eHHS
(xonTpadanna) (34 %); peanizaiii cnoxkusadam (13 %). 3a3HaueHi ocodu 00’ €KTUBHO
3MyIIeHl 00’€HyBaTHCS B 3J0YMHHI TPyHH 3 METOI JOCATHEHHS MaTeplajbHOi
BUTOJIM BiJ] 3JIOYMHHOI ISUTBHOCTI Ta 3aXUCTY BiJ BUKPUTTSI.

B.1. JIuTBUHEHKO MIMIIIOB BHUCHOBKY, IO BEJIMKY HEOE3MeKy s JAep>KaBU
CTAaHOBUTH AISUIbHICT OPraHi30BaHUX 3JIOYMHHUX TPYI, SKa MOJSIrae He B KUTbKOCTI
BUMHEHMX 3JIOYMHIB, a B 00’ €HAHHI 3JIOYMHHUX TPYyN Yy 3JIOYMHHI OpraHizalii, KoTpi
NOCSTalOTh HAa OpraHM YMpPaBIiHHA Ta BIaAH, 3apa)xaroTh iX KOPYMIIOBaHICTIO,
BIUTMBAIOTh HA CTaH CYCHUIbCTBA, IX 3pOCTAar04l MacIiTaOl HETaTUBHO MO3HAYAIOTHCS
Ha €KOHOMIYHOMY TIPOIIEC] PO3BUTKY ACP’KaBH, JEMOKpPATU3aIlli 1 CYCHIJILHOIO KUTTS
Kkpainu [ 125, c. 5].

dopMu  OpranHi3oBaHOl 3JIOYMHHOI JISUTBHOCTI TIOCTIMHO PO3BUBAIOTHCH,
3MIHIOIOTBCSl 11 KIJIBKICHI Ta SIKICHI XapaKTEPUCTHUKH, 1 HE JIMIIE TMiJ OJHOOIYHUM
BIUTMBOM 3MIH COLIAJBHOTO CepenoBuIla, aje ¥ y B3aemonii 3 HUM. [lisiIbHICTD
OpraHi30BaHMX 3JI0OYMHHUX TPYN Ta 3JIOYMHHUX OpraHizaiiil XxapakTepu3ye aKkTUBHE
Oa)kaHHS 3alyyaTd Ta 3MIHIOBATH 3arajbHOJIEP’KaBHI IHCTUTYTH Y CBOIX HUIAX. Y
3arajbHIA CTPYKTYpi 3JI0YMHHOCTI BOHA IMOCITA€ IEHTPAIBHE MICIE 1 € «BEPXIBKOIO
3JIOYUHHOCTI». Y 3JIOYMHHUX Ipynax iX JiepH MOCTIMHO MiATPUMYIOTh BIAMOBIIHUN
MIKPOKJIIMAT 13 METOI0 MOCTIMHOTO BYMHEHHS HUMHU KOHKPETHUX 3JIOYMHHUX MiSHb
[123, c. 192].

O.M. [dxyxa, S.FO. KonnpaTtheB Ta iHIII BYEHI CTBEPKYIOTh, IO OJAHHUM 3
aKTyaJbHUX 3aBJaHb, IO TOCTAE Y TEMEPINIHIA Yac mepea IOPUIUIHOI HAYKOIO, €
pO3po0JICHHST W 3M1MCHEHHS e(PEKTHUBHUX 3aXOIB IIOJAO0 TOCHUJIEHHS MPOTHIIT
OpraHi3oBaHMM TpymnaM y cdepi HE3aKOHHOTO O0ITYy HapKOoTWKiB. B mopambmiomy,
B1/I3HAYAIOTH JTOCJITHUKH, MACIITa0M 1CHYIO4YOi TPOOIEeMH HACTIIBLKH 3POCTYTh, IO
3apa3 BOHM TNOTPEOYIOTh MOCTIHHOrO pO3pOOJIEHHS MPABOBOIO 1 METOJUYHOTO

3abe3nedeHHs 3 mpoTuIii HapkoOizHecy [123, ¢.30].
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VY CBITJI HaBeJAEHUX BUILE TEOPETUYHHUX MOJIOKEHb, OPraHi30BaHy 3JIOUMHHY
TUSJIBHICT Y cdepl KOHTpabaHAM HAPKOTHYHMX 3ac00IB MOXKHA BU3HAYUTH SIK
CUCTEMHY CYKYMHICTh JiM MIATOTOBIIOBAHUX 1 BUMHEHUX CIEIIaJbHO CTBOPCHUMH
CTIMKMMHM, 3aKOHCIIPOBAHUMHU ¥ 3aXUIIEHUMH B1Jl BUKPUTTS 3JOYMHHUMH TPYyMNamH,
0 3aiMaIOThCS 3ITOYMHHOIO JiSUTHHICTIO HA TTOCTINHINA OCHOBI 3 METOIO HE3aKOHHOTO
30aradeHHs i oJiep KaHHs HAAMPUOYTKY.

Cnioco0u, SKUMU HalyacTille BYMHSAIOTH TPOTUIIPABHI JISTHHS:

1. Buunennss xommpadanou HApKOMUYHUX 3AC00i8 MPAHCHAYIOHATLHUMU
Op2aHI3068AHUMY  3/IOYUHHUMU  2pynamu. BU3HAUYUTH  TOHATTS  IPyNnu  SIK
TpaHCHAIIOHAIBHOI, IO BYMHSE€ KOHTpaOaHIy HAPKOTUYHHX 3aC00IB MOMKIIMBO 3a
goromoroto 3micty ctarti 3 Konsenmii OOH mnpotu TtpaHcHaIioHaabHOT
opranizoBaHoi 3mounHHOCTI 2000 poky 13 IIpoTokoyiamu, A€ 3a3HaY€HO, IO 3JI0YHH,
MOB’SI3aHUM 13 TAKOIO MISUTHHICTIO € TOMl, KOJW JaHWW 3JI0YMH BUYMHCHHWHA y NTBOX 1
OinpIlle JnepaBax CBITY, BUMHEHWW B OJHIN JepkaBi, aje MOYATOK IiJArOTOBKH
3M1MCHIOBABCS B 1HIIIN; BUMHSIOTHCS HA TEPUTOPIi JEepKaBU TPYIMO0, siKa i€ Ha
TEPUTOPIi IHIUX JIePKaB; 37TI0YUH MOKe OyTH BUMHEHHUH B OJTHIN AeprKaBi, a HACTIIKU
HACTYIWJIU B 1HIm# [122, ¢. 554-606].

2. Buunenns konmpabanou napromuunux 3acodie emuiuHuUMU OpeaHiz08aHumMu
3M0YUHHUMU 2pynamu. 3a TaHUMH TPABOOXOPOHHMX opraHiB Ykpainu y 2015- 2020
pp. B YKpaini OyJsio BusiBjeHO 32 3JIOYMHHUX T'PYII, K1 Oy chopMOBaHi Ha €THIYHIN
OCHOBI, yucenbHIcTIO 1,1 THC. 0¢10, KOTp1 Oy MPUYETHI 10 BCIX BUAIB IPOTUIIPABHUX
TisHb Y cdepi 00iry HApKOTUYHUX 3acO01B. 3a 3a3HAYEHUM MEPioJ] A0 KPUMIHATIBHOI
BIIMOBIAQIBHOCTI OyJ0 mpuTsarayto 250 ocodu [120, c. 5].

Oco0nuBy HeOe3neKy CKJIaJaloTh 3J0YMHHI TPynHu sAKi (POPMYIOThCS Ha
peniriiHii ocHOB1 (MycCyJbMaHCTBa). Taki Trpynmu MarOTh MDKHAPOJHI 3B SI3KU 1
¢inancyroTh Tepopusm [117 ¢. 11].

3.  Buunenns kommpabanou HapKOMUYHUX  3ACO0I8  OpP2aHI308AHUMU
3MOYUHHUMU ~ 2PYNAMU  eKOHOMIYHO20 CHpsamy8anHs. BuuHeHHS KoOHTpabaHIu
HApKOTUYHUX 3aco0iB OpraHi30BaHUMHU 3JIOYMHHUMHU TpyHamMH €KOHOMIYHOTO

CIIPpsAMYBAaHHA IHoJjsArace y BI/IKOpI/ICTaHHi 3JIOYMHIISIMA Hi,HHpI/IEMCTB
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30BHINTHBOEKOHOMIYHOI JIsNIBHOCTI y cdepl ToBapHOi TOpriBimi, (apMarieBTUKH,
MEIUIIUHU, TIOCTABOK JIJIS TIEPEPOOKH HAPKOTUIHOI CHPOBUHH, & TAKOXK BUPOIITYBaHHS
1 mepepoOKH BJIACHOT HAPKOCHPOBHUHHM 3 BUKOPUCTAHHAM 1HO3EMHHX JOJATKOBUX
KOMITOHEHTIB Ta 1H.

OpranHizoBaHl 3J0YMHHI TPYIH, L0 BYUHSIOTH KOHTpaOaHIy HapKOTHKIB,
BUKOPHCTOBYIOTh CTBOPEHI MPHUBATHI MiANpueMcTBa (Y TOMY YHUCT (IKTUBHI) IS
Jeramizamii 10X0oiB BiJ 1HAYCTpii HapKoOi3HECYy, sIKy BapTO PO3MISAAATH SIK OJHY 3
KIIFOYOBUX YMOB PO3IMIMPEHHS HE3aKOHHOTO OOITY HAapKOTHMYHHUX 3ac00iB, a TaKOX
IHTEHCHBHOI'O TOIIMPEHHS HapKOMaHIii 3 BUKOPHCTAHHS JIETaJbHUX 1 HEJEeTaabHUX
O13HECOBUX CTPYKTYP.

[Ipu npoMy 3a oriHKaMu (paxiBLiIB MPAaBOOXOPOHHUX OPTaHiB, JiErasli30BaHi
KOIITA BUKOPUCTOBYIOTHCS HE TUIBKH ISl MPOJOBKECHHS 3JI0YMHHOI TiSTIBHOCTI U
rapanTyBaHHs 1i Oe3meKku, aje W BKIAJAIOTHCS B HAWOUIBII MEPCIIEKTUBHI BUIH
€KOHOMIYHOT JISJIbHOCTI.

3JI04MHHI TPYNH, 0 BYUHSAIOTH KOHTpabaHIy HApKOTHYHHX 3aco0iB, 3
TpaHCHALIOHAIbHUMU O3HaKaMHW Ta €THIYHOIO CIIPSIMOBAHICTIO, BUPI3HAIOTHCS
BUCOKOIO 3TYPTOBAHICTIO, CTIWKICTIO, KPUMIHAJIBHUM JOCBIIOM 1 BMIJIOKO
KOHCIIPAIII€I0 BOPOAOBK TPUBAIOTO Yacy. Taki rpyny BUMHAIOTH 3HAYHY KUIBKICTb
KOHTpaOaHAM THKKUX HAPKOTUYHHMX 3ac00iB, OUIBINICTD 13 SIKUX 3AJIHUIIAETHCS
HEPO3CIiyBaHOIO, a TaKOX, ACCTAaOIMi3yloul CTaH MPAaBOIMOPSIKY, PO3IMIUPIOIOTH
MacITabu 3TOYMHHKX MTisTHB. BKazaHi mpo0aemMu T0CKOHAI0 TOCTiKeHI podecopom
J1. Hukudopuykom [126, c. 680-682].

AHani3youn MpakTUKY, KA CBIAYUTH MPO TE, IO OpraHizoBaHa 3JI0YNHHICTH Y
chepi koHTpabaHIM HAPKOTUYHHUX 3aCO0IB BUAUIMAJIACS B OCOOJIUBY CaMOCTIHHY
dbopmy. OCHOBHMM TpUYMHA TIOJISATAE B TOMY, IO OPTaHi3allis 3JIOYUHHUX TPYI 5K
e(eKTUBHO NII0UUX KPUMIHAJBHUX CTPYKTYp BUSBHJIACS Habararo OUIbII BUT1THOIO,
HIXK 1HIUBITyaJIbHUHN, pO3pI3HEHUH 1 P03’ €IHAHUI 3ITOYMHHUAN TPOMUCEN, TIOB’ sI3aHUI
3 HE3aKOHHHMHU OTIepallisiMi 3 HApKOTHKAMH.

OpranizoBani (GopMH 3JOYUHHOCTI € CKJIQJHAM SIBUINEM, CBOEPITHUM

YUHHUKOM TMOJITHUYHOI TOCHOJAPCHbKOi MpobjieMu B JepikaBl. YTpyIyBaHHS
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TPAHCHAIIOHAIBHOTO Ta €THIYHOTO CIPSMYBAaHHS TMOCTIHHO YJAOCKOHATIOIOTH CBOIO
37I0OYMHHY MJISUTBHICTh, 3aBOMOBYIOTH TEpUTOpIi pI3HUX JIepKaB, CTBOPIOIOTH
MDKpPETiOHAIbHI Ta MIDKHAPOIHI HApKOoKapTei. Y ChOroJIHI Ha TEPUTOPIT HAIIOT KpaiHU
JUIOTh OPTaHi30BaHi 3JI0YMHHI Tpynu y cdepl HE3aKOHHOTO 00Iry HapKOTHKIB, SK1
MalOTh TICHI 3B’SI3KM 3 OKPEMHMH ACPKABHUMHU UYMHOBHHKAMHU Ta MIANPUEMIIMU 1
3MIUCHIOIOTH CYTTEBUI KOHTPOJIb HAJl Cy0’ €KTaMHM MiAMTPUEMHHUITBLKOI JisTbHOCTI [ 126,
c. 539].

37M0YMHHI ~TPYNHM  TPAHCHAI[IOHATBHOTO, E€KOHOMIYHOTO 1  €THIYHOTO
CIPSIMYBaHHSL y JIX SKUX MICTSIThCA O3HAKM KOHTpabaHAM HAPKOTUYHUX 3acO0iB,
HajexaTh 70  Oe3mocepefHix OO0 ’€KTIB  OMEPaTUBHO-CIITYOI  JISUTBHOCTI
MpaBOOXOpOHHUX opraHiB Ykpainu. lllogo Takux rpym, 3a HasSBHOCTI JOCTOBIPHOI
1H(opMaliii, OTpMMaHOi B YCTAHOBIICHOMY 3aKOHOM TOPSIAKY, SKa MOTpeOy€e MepeBIpKU
OTEePaTUBHO-PO3IIYKOBUM HUIIXOM, MOXYTh OyTH 3aBeJ€HI OMepaTUBHO-PO3IIYKOBI
CIpaBH, y MeXax SKUX 3iicHIOIOTbCA meBHI 3axoaum OPJl, a Takox
BUKOPUCTOBYIOTHCS HEOOX1/IH1 OTIEpaTUBHI 1 onepaTUBHO-TeXHIUHI 3acobu [115, c. 15-
29].

3 MeTor0 e(PeKTUBHOT POTHAIT KOHTpaOaH/I1 HAPKOTUYHUX 3aC001B BUMHEHOI B
CKJaal TPYNH, HEOOXITHO MOCHIIUTH BHU3HAYEHHS Ta PO3MEXKYBAHHS MOHATTA
«BJIOYMHHA TPyIay, «OpPraHi3oBaHa TPyIay, «3JOUYMHHE YTPYyMyBaHHS», «3JI0YHMHHE
CHIBTOBapHCTBOY TOIIIO.

Kpuminonorn AOCHIIKYIOTh NPUYUHH 1 YMOBU CTBOPEHHS 3JI0YMHHHUX TPYTI,
pO3pO0OJICHHST 3aXOJliB, CHpsAMOBaHUX Ha ix mnpunuHeHHsa. axiBuiB y cdepi
KpPUMIHAJIBLHOTO TIpaBa IIKaBIATh IHUTAHHS KPUMIHAJIBHOI BIJAMOBIIAIBHOCTI 3a
37I0YMHHU, SIKI BYMHMIIA TPYTa 3 O3HAKaMU OpraHi3oBaHOCTI. [IpakTukiB onepaTuBHO-
PO3IIYKOBOI TisSTBHOCTI iHTEPECy€E TAaKTUKA BUSBICHHS 1 JOKYMEHTYBAHHSI 3JIOYMHHUX
A1, BUMHEHUX 3J0YMHHUMH TpynaMu. Y TMPOIECyaliCTiB MPOoOIEMOIO SBISETHCS
YAOCKOHAJICHHS TaKTHUKW CIITYMX (PO3IIYKOBUX) Al MPU PO3CTIAYBaHHI TPYMOBUX
3JI0YMHIB.

VY cydacHiil JiTepaTypl BXK€ BHCIOBJIIOBAJACS IyMKa PO Te€, IO CYTO

KpUMIHAJIBHO-TIPABOBUM 200 KPUMIHOJIOTTUHUIN aHalli3 MOHATTS, SIKE PO3IIISIAEThCS,
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3BY’)KY€ MOHSTTS TaKUX rpyr. PO3yMiHHS TaKOTO MOHATTA JOCATAETHCS KOMILJIEKCHUM
JOCIIKEHHSIM BCIX IOPUJIMYHUX HAYK 1 HaJa€ YSBICHHS MPO BCIO CYKYIHY €IHICTb
CYTTEBUX O3HAK CaM€ OPTaHI30BaHMX 3JIOYMHHUX TPy, OCOOUCTICTD IX YYaCHHKIB Ta
iX opraHi3oBaHy 3JIOYMHHY AisUIbHICTE. BomHowac, gk 3a3Hadae b.C. Boponuos, mis
BHU3HAUEHHS O3HAK 3JI0YMHHOI TPyNu HEOOXITHO BUKOPHUCTOBYBATH 1 COIIOJIOTIYHI
HAYyKH, SK1 JaI0Th MOHATTS rpynoBoro 06’ eqHanus [ 126, c. 53].

3a Teopiero b.I. bapaneHnka, CHCTEMHO-KOMIUIEKCHMM MiaXiJ J03BOJISIE
pPO3TSAATH 3J0YMHHI TPYNH SK: COIaJIbHI TPYIH, TOOTO MOPIBHSHO CTIHWKI TPyNH
0ci0, 1m0 00’ €IHATMUCS HAa OCHOBI COILIAIbHUX YA €KOHOMIYHUX 1HTEPECIB 1 CTBOPEHI
Oe3nocepeiHl 3B’SI3KM MDK iX ujeHaMH (3po3yMiJio, B MEXaX KPUMIHAJIBHOTO iX
OyTTs); COLIAJbHO-TICUXOJIOTIUHI YTBOpPEHHS, TOOTO 00’€AHAHHA JIOAEH, sKI
XapaKTePU3yIThCS CBOEPIAHOK MPOTUIIPABHOIO MOBEAIHKOK 1 AISJIBHICTIO, @ TAKOXK
0COOJIMBOI0 OCOOMCTICHOIO TICHXOJIOTI€I0, O0YMOBIEHOIO (DaKTOM HAJEKHOCTI IHX
JIOAeH 10 BKa3aHUX COLIAIBHHUX TPYIl; CyO’ €KTH TPYMOBOI OpPraHi30BaHOI 3I0YMHHOI
JUSITBHOCTI, SIKa CTBOPIOE MOETHAHHS 3YCUJIb JEKUITBKOX 0C10 JIJIs YCIIIIHOIT peaizarlii
3arajbHOI 3JIOYMHHOI METH, a TAKOK HAMOUTBII parlioHAIbHI CIIUThHI A1 (BKIFOYAI0UH
caMi 3acoOu, crmocoOu 1 Ta iX pe3yJbTaTH) Ha OCHOBI BHM3HAYEHUX NPaBUJ Ta
npouenyp [115, c. 16].

3anpomnoHOBaHUM  MiAXiA  MOPU3BOAUTH A0 OO0 €KTUBHOTO  PO3YMIHHS
OpraHi30BaHMX 3JI0YMHHUX TPyl AK CyO’€KTIB IpyNOBOi OPraHi30BaHOI 3JI0YMHHOI
aisibHOCTI. CaMe i TpynM B CYKYITHOCTI 31 3JI0YMHHOIO [ISUIBHICTIO, SIKY BOHHU
3M1MCHIOIOTh, BU3HAYAIOTh MaTEPiaJIbHUI 3MICT SIBHINA O1IbIII BUCOKOTO COILIaIbHOTO
piBHS, TOOTO OpPraHi3oBaHOi 3JIOYMHHOCTI, 1 OJHOYACHO BUKOHYIOTH POJIb
Oes3rmocepeiHix 00’ €KTIB ONMEPATHBHO-PO3ITYKOBOTO BTPYYaHHS Y OOpOTHOl 3 III€IO
3M04MHHICTIO. HayKoBIll MO pI3HOMY XapakTepU3ylOTh MOHSTTS OpPraHi30BaHOI
3JIOYUHHOI IPYIHU:

— Ak 00 ’egHAHHS JEKUTBKOX OCI0 13 aHTUCYCHUIBHUMH TIOTJISIIAMH IS

peanizalii 3JIOY4MHHUX JiH, K1 € KpUMIHAIBHO KapHUMHU;
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— sgK HedopMmanbHe 00’€IHAaHHS OCI0 Ha OCHOBI BUYUMHEHHS CYCIJIBHO
HeOe3MeYyHuX, TPOTUIIPABHUX [lISHb, SIKI MPArHyTh /0 JOCATHEHHS 3arajbHOi METH,
OpraHi3OBaHi IEBHUM YHMHOM i CTAHOBJISITH OJIMH CYO’ €KT MISUTBHOCTI;

— SK CTIMKy Tpymy, IO CKJIAJaeTbCcs 3 TPbOX 1 OB 0ciO, sika paHiie
opraHizyBajiacs JUisi CYMiCHOTO BUMHEHHSI OJTHOTO a00 AEKITHKOX 3JI0YHHIB;

— SIK HABMUCHO OpPTraHi30BaHE 3JI0YMHHE YTBOPEHHS, 110 OXOILTIOE Jiaepa (BiH
K€ HaluacTiIIe SIBJSETHCS OpraHi3aTopoM) 1 JEKUIBKOX CHIJIBHUKIB, K1 Tepe0yBalOTh
y MONEepeIHbOMY 3rOBOP1 1 MaIOTh HAa MET1 OTPUMAaHHA MPUOYTKY BiJ 3JI0UMHIB Pi3HOT,

— Ipyla XapakTepU3yeThCsA 3a3/alieriib CIUIAHOBAHOKO 1 IJIECTIPSIMOBAHOIO
3JI0YMHHOIO MOBEIAIHKOI i JOMOBJICHICTIO MPO MOCTIWHY 3JI0YMHHY JiSIbHICTD;

— cTasie 00’ €IHaHHS TPHOX 1 OLIBIIIE 0C10, K1 30praHi3yBaIHUCs ISl OTPUMAHHS
MaTepiajibHOI BUTOJIM BUMHEHHSIM OJTHOTO 200 KIJIbKOX 3JIOYHHIB;

— SIK CTIMKY Tpymy 0ci0, sIKi 3a37a1eriab 00’ € THaIKCS AJI1 BAMHEHHS OJHOTr0 a00
KUTBKOX 3JIOYHMHIB 1 MAIOTh Y CBOEMY CKJIaJll OpraHi3aTopa.

Bognouac K.O. YannuHChKHN B MpoIleci BHUBUEHHSA OpPraHi3oBaHUX (QopM
37IOYMHHOCTI BHM3HAUMB, WIO0 OpraHi3oBaHa TIpyla CKIaJae MOYaTKOBY (opMmy
oprasizatiii Ta € pyHIaMEHTOM BCi€l 3JIOUMHHOCTI. 3JIOYMHII, SIK1 00’ €HaHI B TPYILY,
MalOTh BUCOKUH CTYIIHb KPUMIHOT€HHOCTI Ta MCUXOJIOTIYHOT 3TYPTOBAHOCTI TOBKOJIA
aigepa. Uum Oinbliie rpymna BUMHSE 37I0YMHIB, TUM O1JIbIIE 30UTBIIY€THCS TEPMIH i .
PosnoainenHs posei B rpyIi 3A1HCHIOETHCA B 3aJI€KHOCTI BMIHHS WICHIB BUKOHYBATH
okpewmi 3mounHH1 ¢pyHKuii [132, c. 34].

B.1. JlutBunenko, I''M. bipiokoB Ta I[.B. CepBenpkuii xapakTepuzyrTb
opraHizoBaHi ()OpMU 3JI0YUHIB K YMHCHO 30pTaHI30BaHE 3JIOYMHHE YTBOPEHHS, IO
BKJItOUa€ Jijepa (BiH K€ HalyacTille OpraHi3aTtop) 1 JEKUIbKOX CHITBbHHUKIB, IO
nepeOyBaroTh y MOMEPEIHIN 3MOBI 1 MAIOTh HA MET1 OJIep>KaHHs JOXO/IIB BiJl BUNHECHHS
37I0YMHIB PI13HOI UM OJIHI€T KPUMIHAIBHOI CIIPSIMOBAHOCTI, 3/11MCHEHHS IKUX BHMArae
OpraHi3aliifHoro i 1HMIOrO MiJFOTOBYOrO 3a0€3MEUEHHs: IUIaHyBaHHS, TEXHIYHOI

OCHAIIIEHOCTI, PO3MOALTY poJiei, po3po0KH Croco0iB 3amo0iraHHs BiMOBIAAIBHOCTI

Ta iH. [124, c. 27].
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B.M. Kopnienko 1 b.B. Pomantok 3a xapakTtepom CTIHKOCTI HaBOJATh O3HAKHU
BU/IIB OPTaHi30BaHMX 3JIOYMHHHUX TPYyM: JO MEPIIOi rpynu (IIpocTa) BOHU BIIHOCSATH
0o0’€HAaHHS 3JIOYMHIIIB fAKI BYMHSIOTH KPAADKKH, IIaxpaicTBa, rpabexi, Iix
YUCENbHICTh HapaxoBye 3-5 ocib; g0 Apyroi rpymnd HAyKOBII BiAHOCSATH 0OCiO,
YHCENbHICTh SKMX CTAaHOBUTH BiJ 5 10 10 wieHiB (CTpYKTypOBaHa) B SIKii BUALIAIOTHCS
lepapxiyHi O3HaKu. Taka 3JI0YMHHA TPyNa BYMHSE 3JIO0YMHU MOCTIMHO, K MPABUIIO
KOPHUCJIMBOHACUIIbHUIIBK] 3JI0YMHH, MK YYaCHUKAMU ICHY€E PO3NPUIICHHS poJiel Ta
HasIBHICTH TOJOBHOTO Jifepa [126, c. 192-193].

HactynHow pucoro opraHizoBaHOi 3JI0YMHHOI TPYMHHU SBJISIETBCS il CTIHKICTB.
I'pyna sika BunHsi€ KOHTpabaHy HAPKOTUYHHUX 3aC001B OyJie CTINKOIO 32 YMOBH SIKIIIO
BOHA HApPaxOBY€ CTAOUIbHY YMCENBHICTh ii UYJICHIB 1 MAarlOTh €IUHI HaMIpHU LIOJ0
BUMHEHHS 3a3HAYEHUX 3JI0YMHIB.

Taka puca opraHizoBaHOi 3JOYMHHOI IPyHH SIK 3TypTOBaHICTb BHU3HAYAETHCA
NUIIXOM iX MOo€eAHaHHS (CMAsHOCTI) Ta OJHOCTAWHOCTI y CBOiX Hamipax. JlJia Takux
O3HAaK XapaKTEePHO BIAHECTH MIKOCOOMCTICHI BHYTPIIIHI B3a€EMOBIIHOCHHHM MiX
YJIICHAMH TPYNH, BUSHAUYCHHS 3araJIbHUX HOPM MOBEIIHKH, TiAIOPSAIKYBAHHSI OJTHOMY
JepOB1, PO3NPHUIITIEHHS POJied B 3aJIEKHOCTI KPUMIHAJIBHOTO JOCBiY, 3JI0YMHHA
TISUTBHICTD 3aBYACHO TJIAHYETHCS 1 HAMPABISETHCS 3a Y3roKeHHAM it [ 126, c. 683].

BuzHnauenHs o3Haku cTabiIbHOT OPraHi30BaHOI 3JIOYMHHOT TPYTIH TTPOBOTUTHCS
HAa OCHOBI BCTAHOBJICHHS ii MOCTIMHOI 3J0YMHHOI IiIsUTBHOCTI. ['pyma sBIS€ThCS
CTaOUTBHOIO, SKIIO BOHA BYACHO IOMOBHIOETHCS HOBUMH YJICHAMHU TPYMH, SKI 3a
00’ €KTUBHUMHU 4M Cy0’ €KTUBHUMU TPUYMHAMU BUOYJIU.

Tak mpodecop A.A. Mysuka 10 CTIMKOi OpraHi30BaHOi 3JIOYMHHOI TPYIHU
BIIHOCUTH TPHOX 1 OiibIme 0cCi0, sKi 00’€IHATUCS 3a TOMEPETHHOI0 3MOBOIO IS
MiJrOTOBKH Ta BYNHEHHS KpUMIHATBHUX MPABONOpYyIIeHb. Jl0 000B’I3KOBUX O3HAK Bij
BIJIHOCUTh HASBHICTh JOMOBJICHOCTI TPO CTBOPEHHS TaKOTO OpPTaHi30BaHOTO
00’ €THaHHS; HASBHICTh JOMOBJICHOCTI PO BUMHEHHS 37I0YMHIB; CIIbHE IJIaHYBaHHS
NPOTUIIPABHUX JIisIHb; BUSHAYEHHS POJIEBUX (QPYHKIIN AJ YICHIB TPYIH; JOBEICHHS

37I0YMHHUX HAMIpPIB 0 BCIX YYaCHHUKIB 3704uuny [127, c. 94].
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b.I. bapanenko BHW3Hauae OpraHi3oBaHl 3J0YMHHI TPYINU B 3aJEKHOCTI iX
po3BUTKYy. Tak, IO mepuioi rpynyd BiAHOCHUTH MPOCTE 00’ €IHAHHS B CKJIAJ SIKOTO
BXOJIMThH JCKIJIbKA WICHIB, K BUMHSIOTH 3JI0YMHU 32 MOMEPEIHHOI0 3MOBOO. TaKO0
IPYIo0 Kepye opranizatop. [lo apyroro opradizoBaHoro o0’€aHaHHS BiJ BIAHOCUTH
OpraHi30BaHE yTPYMOBAHHS, IKE CKIIAIA€THCS 3 00’ €THAHUX JTBOX 1 OUTBIIE 3ITOYNHHUX
rpyn. Take o0’eqHaHHS 3 YaCOM MOXKE MEPEPOCTU B 3JI0YMHHY OpraHizaliio 1 MaTH
YITKY 1€papxidyHy CTPYKTYpy 3 PpO3MOAUIOM pojied Ta CHeliaIbHUX JIaHOK
3abesmeuenns [126, c. 17].

B okpemux HayKOBUX TOCIIPKCHHS BU3HAYAETHCS 1€ OJWH BUJ] OPTraHi30BaHUX
3JIOYMHHUX TPYI — OPraHi30BaHE 3JIOYMHHE CITIBTOBAPUCTBO (CHUHAUKAT, Madis).
3a3HaueHe 3JIOYMHHE 00 €IHAHHS Ma€ XapaKTepHI O3HaKH, SIKI BH3HAYaIOThCS
BEJIMKOIO TEPUTOPIATIBLHOIO JiSJIbHICTIO, HASBHICTIO MPABWJI MIPUUHATTS B 00’ €THAHHS
HOBHUX 4JICHIB, 3aCTOCYBaHHS 3aco0IB MOKapaHHA AJii 3paJHUKIB, BCTAHOBJICHHS
000B’SI3KOBUX (MaTepiasIbHUX ) 3000B’13aHb JJIsl MOCTPAXKAABIIN WICHIB YIPYyITyBaHHS
B1J1 MPABOOXOPOHHUX OpraHiB Toio [126, c. 684].

Came 111 03HaKH BITHOCATHCS IO MEXaHI13MYy BUMHEHHS IPOTUTIPABHUX JisTHbB, 110
B KpHUMIHAJLHOMY 3aKOHI BH3HAYAIOThCS OOOB’A3KOBI O3HAKM OpraHi30BaHUX
37IOYMHHUX TPYI, SK1 AAI0Th MIJICTABU JJIS 1X PO3MOJLTY HA BUAM. Y TOM K€ yac Ha
BUSIBJICHHS] MOYKJIMBO TIJIbKU 32 JIOTIOMOTOIO IOAATKOBUX O3HAK TAKHX SIK: IPOBEICHHS
3JIOYMHHUX CXOJOK 3JIOYMHHHUX aBTOPUTETIB, BUMHEHHS PO30OPOK MK TIpynamu,
(bakTu BUKpaZCHHS JIIOJeH, BUMaraHHs TOIIIO.

[Tig yac po3ciimyBaHHS 3a3HAYEHUX KPUMIHAIBHHUX TPOBAIKEHb BUHUKAIOTH
CYTT€BI MpPOOJIEMHU 3 BHU3HAUEHHS BHUJIB 3JIOYMHHUX TPyH. Y OUIBIIOCTI BUIAIKIB
BUSBIISIIOTBCSA TPYINH, SIKI BUMHWIM 3JI0YMH 32 MONEPENHbOI0 3MOBOIO (95 %), myxe
piako 6e3 3moBu B3araii (5 %). [y BCTAHOBJICHHS IPOTUIPABHOTO JISIHHS BUNHEHOTO
OpraHi30BaHOIO0 TPYMNOI0 B KOHKPETHOMY BHUIIAJKy HEOOXIAHO 3a3HAa4yaTH, 32 SKUMU
O3HaKaMH 3JI0YMHHA TPyMa € opra”izoBaHow. [Ipu kmacudikarlii 3JTOYMHHUX TPYII
y4€HI BUKOPUCTOBYIOTH 1 pi3Hi kBamidikyroui o3Haku. Tak, A.Il. ['epacumenko, 10.B.

JlaMoB OepyThb 3a OCHOBY O€3MOCEpEe/IHIM XapakTep AiSIbHOCTI YYaCHUKIB TPYIL,
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XapakTep Cy0’€KTUBHOTO 3B’SI3KY MK WJIEHAMH TPYIH, POJb KOKHOTO 3 YYaCHHKIB
rpynu. Ilo-mepiie, opraHi3oBaHICTh BKJIIOYAE CTPYKTYpY Ipyrud, GOpMH, TaAKTHKY
JISUTBHOCTI, XapakTep 3B’SI3Ky MDK 1i wieHaMu Tomo (00’€KTHBHAa O3HaKa
y3arajbHIOBAJIbHOI BiacTUBOCTI). [lo-Apyre, opraHizoBaHa isUIBHICT JOCTAaTHBO
YITKO OLIHIOETHCS KPUMIHAJIBHO-TIPABOBUMH, COLIABHOIICUXOJOTIYHUMH, a TaKOX
OTMEepPaTUBHO-PO3LIYKOBUMHU KpHUTEpisiMU. PiBeHb (OpMyBaHHSA 3JI0UMHHOI TPYyNu
BU3HAYA€ CTYMiHb OpraHizaimii JiSJIbHOCTI IMPABOOXOPOHHUX OPraHiB, 30Kpema
orepaTUBHUX miapo3aitis [127, c. 93].

BusiBnsitoun opranizoBaHi 3I0YUHHI TPYNH ONEPATUBHO-PO3ITYKOBUM LUISIXOM,
HEOOX1JIHO 3BakaTW Ha Jii 1X WICHIB, IO MAalTh OXOIUTIOBATUCS HOPMOIO
Kpuminanbaoro kogexkcy Ykpainu nepeadauenux B 4. 3 crarti 305 KK Vkpainu.

VY Haylli KpUMIHQJIBHOTO TIpaBa JIOTEINEp ICHY€ TOYKa 30pY, BIAMOBIIHO, 3MICT
OCHOBHUX O3HAKM KPUMIHAJIBHOTO NPABOMOPYIICHHS, IO BYMHEHI TPYIOIO
TIYMAYUTHCSI BUHSATKOBO SIK CITIBBUKOHABCTBO.

[IpoTe B neskiii HaBYAIBHIN JiTepaTypl 3 KpUMIHAJIBLHOTO MpaBa Y KpaiHU YITKO
3a3HAYEHO, 110 115 3MOBA MOJKE BIIOYTHCS Mepe TISTHHSIM, a00 Ha CTaAll 3aMaxy 49u JI0
Hporo [114, c. 203], B iHIIIH — BU3HAETHCA MOXKJIMBICTh BUHUKHEHHS TMOTEPEAHBOT
JIOMOBJICHOCTI B Tiporieci 3amaxy [113, c. 191].

Jlocnimxyroun ipaBoBi HOpMHU BenmnkoOpuTaHii, BCTAHOBIIEHO, 1110 OCHOBHUMU
JDKepellaMyd BU3HAYEHHS BKAa3aHO! 3J0YMHHOI JISVIBHOCTI € CTaTTI KPUMIHAJIBHOTO
mpaBa (TapJIAMEHTChKE 3aKOHOJIABCTBO) 1 CYZOBI TPENENCHTH. AHTIIHCHKHMA
KpUMIHAJIbHUN 3aKOH HE nependadyae MOHATTS OPraHi30BaHOI 3JI0YMHHOI I'PYIH, ajie
BUKOPUCTOBYE TepMiH «3MoBa». [lyHkT 2 §3 3akoHy mpo KpUMIHAJIbHE MPaBO
nependavae, Mo ocoda, BUHHA y 3MOBI 3 METOK) BYMHEHHS BOWBCTBA, KapaeThCs
JIOBIYHUM TIOPEMHUM YB’si3HeHHsM [ 118, c. 581].

He3Bakatoun Ha 000B’3KOB1 03HAKU TPYIIH, 3a3HAUYEHI Y 3aKOHI, ICHYIOTb 1HIII,
Ha sIKI Hemae mpsiMoro nocuianss. L1 o3Haku MoXxHa po3rasaaru sk gogaTkosi. Ha
OCHOBI BHUBYEHHS KpPUMIHAJIBHUX TPOBAKEHb IMpPO 3JI0YMHHY JISJIbHICTD
OpPraHi30BaHMX 3JIOUMHHUX TPYM, SKI BUMHSIM KOHTpabaHIy HApKOTHKIB, OyiH

BUSIBJICHI Taki JOJATKOBI O3HAKW: YiTKa le€papXis Ta HAsSBHICTb Jijepa; YITKUM
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PO3MOLT pojiel 1 3aKpiryieHHs (yHKIN y rpymi. B opranizoBaHiil rpy1i poJii 4iTKO
PO3MOISIOTHCA, OJHI WICHH OepyTh Y4acTh Y MIATOTOBII IPOTUIPABHUX J1SHb, 1HIII
— 0e3nocepeHb0 MEePEeTUHAIOTh KOPAOH 3 HApPKOTUKAMH, TpeTi — 3a0e3mneuyroTh
nepeBe3eHHss 1 30yT HapkoTHKiB. KoxHuUI 3Hae CBOi OOOB’SA3KH, TOMY Tpyma
(GYHKIIOHY€E 3JIaropKeHO ¥ OpraHi3oBaHO; IUIAHOBAHUN XapakTep 3JI0YMHHOI
AisbHOCTI. [IpakTUYHO yci TpynH BUMHSIOTH KOHTpaOaHAy Ha OCHOBI 3a3dalieriib
po3pobiieHoro miany. ToMy TpuBaidicTh GyHKIIIOHYBAHHS TaKUX IPYIT HEMOXKJIMBA 0€3

TUTAHYBaHHS 1X crienupivyHOl TisIBHOCTI.
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SECTION S. PHILOSOPHY

DOI 10.46299/1SG.2021.MONO.LEGAL.11-112-129

5.1 Peculiarities of authentic translation of international regulatory legal acts in
the aspect of difficulties of using terms

Justification and relevance of the choice of research topic. The expansion of
Ukraine's international relations is impossible without the conclusion of treaties, the
adoption of norms and standards into the national system of legislation, which are
determined by international instructions, resolutions, resolutions, etc.

The implementation of a certain legal act in the activities of public authorities,
local governments, enterprises, institutions or organizations, regardless of ownership,
is impossible without understanding the legal content of a document written in a
foreign language. In this case, there is a need for professional translation by a specialist
who has not only a deep knowledge of a foreign language, but also is guided by the
law and legislation of certain states.

The problem of official translation is quite acute, which determined the relevance
of this study from the smallest in the system of professional translation - a legal term
and its role in modern terminology and the key difficulties in using terms when making
authentic translations. In particular, it is worth noting the crucial importance of a
competent approach to the translation of texts of multilateral international agreements.
Inaccurate translation of these legal documents can lead to negative consequences in
the form of non-fulfillment of obligations by the parties to the agreement at the
international level or violation of the principle of conscientious fulfillment of
obligations.

The problem of the quality of authentic translation of international regulations is
in the focus of research of many both domestic and foreign scholars. The analysis of
language features of professional translation was carried out by: V.V. Alimov, NV
Artikutsa, D.H. Bapamamk, O.B. Borodin, MB Verbenets, IE Galishina, NK

Garbovsky, A.L. Hydorus and so on. Research on the implementation of authentic
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translations from a legal standpoint were: Yu.A. Dorokhina, OO Drozd, S.O.
Mosjondz, N.A. Orlovskaya and others.

Scientific works that have recently investigated this issue are OS Kolyusheva
(English administrative and legal terminology in the administrative law of Ukraine,
Kyiv, 2017) and Shevchenko TS (scientific supervisor Ph.D., associate professor
Kononets YV) (Professional vocabulary of EU legal acts: semantic, functional-stylistic
and translation aspects, Kyiv, 2019). Despite the coverage in these studies of the
peculiarities and problems of translating authentic texts from English into Ukrainian,
most issues of professional legal translation remain unresolved.

These circumstances together determine the relevance of this study, its scientific,
theoretical and practical significance and led to the choice of topic.

Connection of work with scientific programs, plans, topics. The work was
performed in accordance with the work plan of the scientific group of the Department
of Ukrainian Studies and Foreign Languages for the 2020/2021 academic year of
Dnipropetrovsk State University of Internal Affairs and corresponds to:

§ 4.18 of the Plan of research and development work of Dnipropetrovsk State
University of Internal Affairs for 2021, approved by the Academic Council of this
university from 26.11.2020 protocol 3 and paragraph 6 of the list of general research
topics of Dnipropetrovsk State University of Internal Affairs for 2020- 2021, approved
by the Rector of the University on December 14, 2020.

The purpose and objectives of the study. The purpose of the research is to study
the language of international regulations and the peculiarities of authentic translation
from English into Ukrainian, as well as to find optimal ways to unify translations of
English legal terminology.

To achieve this goal the following tasks are solved:

- to find out the place of a legal term in the system of modern terminology;

- to carry out genetic characteristics of Ukrainian and English legal terminology;

- to analyze the features of legal terminology in English;

- to consider the problems of translation of English-language international legal

acts and the language of law in general;
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- to reveal the difficulties of using terms when translating international legal acts
from English into Ukrainian.

The object of research is public relations, which arise in connection with the need
for an authentic translation of the text of an international treaty or other legal act and
the problems that may arise.

The subject of the research is the activity of a translator during the authentic
translation of international legal acts.

Research methods. The methodological basis of the study combines general and
special scientific concepts, theories and methods.

The following methods of cognition are used as a methodological basis of
research: historical, empirical generalization, modeling and abstraction, dialectical,
systemic, complex and others. Thus, for a general understanding of the term "term"
and determining its place in the system of modern terminology, dialectical and
empirical methods were used, which allows to generalize the basic features of the use
of Ukrainian and English terms when translating authentic English texts.

The historical method was used during the analysis of the laws of formation and
development of terminology of the Ukrainian and English languages. The systematic
method was used in the analysis of the language of law and consideration of a set of
problems that arise during the translation of authentic texts. Methods of modeling and
abstraction were used in the process of forming applications to work on the information
obtained as a result of the study. General epistemological methods of cognition are also
widely used - induction, deduction, analysis and synthesis, which provided an
opportunity for a complete and comprehensive study of the features of authentic
translation of international regulations in terms of difficulties in the use of terms.

Scientific novelty of the obtained results. The result of this work were the
following provisions:

for the first time:

- it 1s proposed to create a Unified and Unified Translation Service (in English),

which will cover the peculiarities of the use of terms in English and Ukrainian and the
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use of single terms or idioms should be carried out in a unified and accessible form for
all professionals;

improved:

- understanding the language of international regulations and its features;

received further development:

- solving certain difficulties in the use of terms during the authentic translation of
the English legal text, which is covered in the main part of the work.

The practical significance of the obtained results is that the results obtained by the
author can be used in: research activities - for scientific study of issues related to the
official translation of international regulations;

law-making work - as a theoretical and methodological basis for the development
of draft regulations or guidelines relating to a unified approach to the interpretation of
legal terms in English;

law enforcement activities - to improve the forms, methods and means of activities
of entities in the field of translation of international regulations; educational process -
during the training of translators or specialists in the field of international relations,
international law; in practice - as an applied material in the implementation of official
translations of English-language international regulations by public authorities, local
governments, enterprises, institutions or organizations, regardless of ownership.

In modern jurisprudence, the means of speech are constantly updated and more
and more new terms are formed, which is connected with the expansion of the spheres
in which social legal relations arise, develop and terminate. The emergence of neo-
terms is due to the actualization of international relations and the growth of Ukraine as
a state governed by the rule of law, which actively interacts with the world community
in the legal field. Borrowing from English legal terminology is a significant proportion
of terms adapted to national law, they are used in the settlement of relations in any
sphere of society.

This study is based on the basics of English legal terminology and the study of

Ukrainian terminology as a basis for adapting foreign terms and authentic translations
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of international law, which with the expansion of international relations have become
an integral part of national law.

The terminology of jurisprudence is considered as a systematic set of terms that
denote and explain legal reality. In legal terminology, the term is considered as a word,
a linguistic unit that expresses a specific concept that belongs to the theory and practice
of legal sciences, characterizes and identifies certain processes.

It is worth noting that legal terminology should be developed on the basis of the
state national language, use its lexical resources, word-forming potential, but it is
advisable to attract foreign borrowings. In our opinion, such borrowings are justified
only when they are necessary and jurisprudence needs them for renewal and progress
[133, 137].

The study of any phenomenon in linguistics or jurisprudence begins with the
interpretation of its definition, the disclosure of philosophical, scientific and other
aspects of knowledge. The study of the concepts of "term" and "legal terminology" is
based on the interpretation of definitions and definition of the main features of the legal
term and so on.

There is not a lot of ratification of the legal document, and in the introduction of
the significance of the attributions and standards of the function of the state, the
suspension of those enormous people. In Ukraine, the official authoritative translation
of the most demanding is the legislative sphere, the spring, the procedure for the
ratification of a specific international normative legal act and the implementation of
the national legislation, the requirement for the ratification of the text of the treaty ...

At the Resolution of the Cabinet of Ministries of Ukraine dated 17 March 2006 to
rock # 353, I will call it "About the consolidated procedure of the official transfer of
international treaties of Ukraine to the Ukrainian translation."

Ukrainian language text of the rich-sided international treaty

The translation of the glossary of terms "authentic translation" is given the
beginning of the translation: "the translation of an official document, which has the

same legal force with the original; According to international law, the text of the treaty
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can be adopted and accepted for one move, but the authenticity is established for two
and more moves. " [134].

The Order stipulates that the official translation of various foreign treaties is to be
authentic, the Ministry of Foreign Affairs of Ukraine [135].

T.V. Chernishenko at the prelude to legal inheritance of the unofficial translation
of the legal text is completely out of the question, but the Ministry of Foreign Affairs
of the Ministry of Justice of Unimportant on the price, respectfully, all the same will
not forget about the uniformity of the implantation of legal terminology, but the
changeover of international normative legal acts is not linked between itself by the
same rules for the changeover of the term.

This is due to the fact that the Ministry of Foreign Affairs in the development of
significant number of pardons, so that it is impossible to preserve the authenticity of
the re-translation, may have the right to turn the text into additional support (editing).
In is important to make stress on the word "has the right". Sometimes, from the thought
that was given for the analysis of the previous, but the manifestation of the same pardon
for the translated text of the agreement will destroy the authenticity, because it cannot
be considered an official text.

For the current year, it is necessary to do respect for the quality of authentic
transfers in Ukraine. This is due to the fact that the practice is not far away from the
translation of international normative legal acts of Ukraine for existing legal
documents.

So it is not for the decision of the inconsistency of the legal translation of
documents at the instructions, or for the resolution of any resolutions passed by the
sub-acts, to produce legally significant information to the point of creation. Danes have
been directing on the visibility of problems in the sphere of the translation of authentic
texts and of the respect for the establishment of a single standard for a competent
translation of the law. As a matter of fact, English legal terminology, and there are few
special features in the official texts, and the fact that there are such peculiarities in the
life of terms, there may be options in the transition and the publication of single terms

In such a rank, the end of a single service of an unified transfer (English language) is
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proclaimed, as if it were a significant drink in the middle of special events, as it would
be engaged in a faculty transfer at the branch of law.

Before the most common difficulties in the development of terms, before the
change of the legal act from the English language to the Ukrainian language, it is
possible to introduce the manifestation in the English version of the design alternative
to the Ukrainian term. For example, the word "right" in the English language can be
displayed as a decal: "right" or "law". "Right" refers to the Ukrainian concept of
subjective law, and "law" refers to the constructive law. At the same hour, the
electronic vocabulary "Lingvo" proposes 16 versions of the translation of the word
"law" into the Ukrainian language, and to direct a word of 100 words from the word
[136, p. 268-269].

It’s the very same thing to see the folding of the buildings for an hour to translate
the texts of normative legal acts, which are called idioms. [136, p. 268-269].

When it comes to the obviousness of the singing difficulties at the crossroads of
terms. From the same time, to the most common difficulties in the adaptation of terms,
before the change of a legal act from the English language to Ukrainian, it is possible
to introduce the manifestation in the English language of the decile alternative options

for the Ukrainian term.
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5.2 Existential-axiological dimension of decriminalization of consciousness and
society

In modern conditions, the question of determining the moral component of modern
man in a rapidly changing world arises with new urgency. Today, when the world is
facing impending globalization, the crisis of the European spirit, the destruction of
values and theoretical ideas that seemed until recently strong and the only true, the
question of the ontological foundations of human life is especially relevant
philosophical research criminalization and decriminalization of consciousness and
society.

The problem of criminalization and decriminalization of consciousness and
society can not be considered in only one dimension, because these phenomena are
closely related to both individual consciousness and the consciousness of a social unit.
The latter is closely related to the phenomenon of identity, inherent in any human
group. As L. Kolakovsky notes, the problem of collective identity is similar to the
problem of personal identity [139, p.103].

That is why it is impossible to understand the essence of the first without
analyzing the essence of the second, because certain aspects of personal identity have
analogues in collective ways of life. Among such parties the author singles out: 1)
substance or soul, or the intangible side of the personality; despite various discussions
about the existence or non-existence of this phenomenon, which is not easy for
empirical knowledge, in everyday experience every mentally healthy person uses the
pronoun "[", with which he identifies his personality; without denying the duration of
"I" there are serious problems with the phenomenon of personal responsibility and the
very essence of public life; 2) memory is the next component of personal identity,
because without the existence of the work of memory to talk about the continuity of
"I" does not make sense; 3) focus on the future - is a kind of conscious project, which
passes in the time coordinate system, and is existentially emotionally colored; 4) the
body, which is an integral part of the identity of the human person, despite the fact that
it itself is undergoing constant changes in the time continuum of existence; 5) a person's

confidence that he has a beginning, which the latter can localize in time, despite the
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fact that purely physiologically can not remember its beginning in existence [139,
p.105].

Now, considering all these characteristics, but in relation to collective identity,
L. Kolakovsky reveals the structure and internal dynamic forces of collective identity.
Thus, what is analogous to the metaphysical concept of substance in personal identity,
in the collective dimension will be close to the concept of "national spirit", which is
expressed in various forms of cultural life and collective action, and becomes
especially pronounced in times of crisis. In fact, this spirit is a kind of basis for cultural
phenomena, it is one that does not identify with them. It is also difficult to overestimate
the place of historical for national identity. Such memory is often mixed with ideology,
so it may not coincide with the historical chronology of events in its history.
Nevertheless, for national identity, it is vital to realize that that the nation is a kind of
continuation of what once existed in the past. The value of foresight, as well as for
personal identity and national identity, is difficult to overestimate. Such foresight is
closely related to the goal, which is often the main object of purposeful existence at
both the individual and national-ethnic levels. The next aspect of collective identity,
analogous to which is the body for personal identity, is territory. In the event that the
people lost their territory, this role was often played by a common religion. An example
of such a state is the history of the Jewish people. Finally, localization in time is almost
always present in the cultural and ideological memory of the people, expressed in the
forms of legends, songs, which refer to the act of foundation or the first ancestors that
existed once in the past. The value of foresight, as well as for personal identity and
national identity, is difficult to overestimate. Such foresight is closely related to the
goal, which is often the main object of purposeful existence at both the individual and
national-ethnic levels. The next aspect of collective identity, analogous to the body for
personal identity, is territory. In the event that the people lost their territory, this role
was often played by a common religion. An example of such a state is the history of
the Jewish people. Finally, localization in time is almost always present in the cultural
and ideological memory of the people, expressed in the forms of legends, songs, which

refer to the act of foundation or the first ancestors that existed once in the past. The
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value of foresight, as well as for personal identity and national identity, is difficult to
overestimate. Such foresight is closely related to the goal, which is often the main
object of purposeful existence at both the individual and national-ethnic levels. The
next aspect of collective identity, analogous to the body for personal identity, is
territory. In the event that the people lost their territory, this role was often played by a
common religion. An example of such a state is the history of the Jewish people.
Finally, localization in time is almost always present in the cultural and ideological
memory of the people, expressed in the forms of legends, songs, which refer to the act
of foundation or the first ancestors both for personal identity and for national identity,
it 1s difficult to overestimate. Such foresight is closely related to the goal, which is
often the main object of purposeful existence at both the individual and national-ethnic
levels. The next aspect of collective identity, analogous to the body for personal
identity, is territory. In the event that the people lost their territory, this role was often
played by a common religion. An example of such a state is the history of the Jewish
people. Finally, localization in time is almost always present in the cultural and
ideological memory of the people, expressed in the forms of legends, songs, which
refer to the act of foundation or the first ancestors both for personal identity and for
national identity, it is difficult to overestimate. Such foresight is closely related to the
goal, which is often the main object of purposeful existence at both the individual and
national-ethnic levels. The next aspect of collective identity, analogous to which is the
body for personal identity, is territory. In the event that the people lost their territory,
this role was often played by a common religion. An example of such a state is the
history of the Jewish people. Finally, localization in time is almost always present in
the cultural and ideological memory of the people, expressed in the forms of legends,
songs, which refer to the act of foundation or the first ancestors which is often the
main object of purposeful existence both at the individual level and at the national-
ethnic level. The next aspect of collective identity, analogous to the body for personal
identity, is territory. In the event that the people lost their territory, this role was often
played by a common religion. An example of such a state is the history of the Jewish

people. Finally, localization in time is almost always present in the cultural and
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ideological memory of the people, expressed in the forms of legends, songs, which
refer to the act of foundation or the first ancestors which is often the main object of
purposeful existence both at the individual level and at the national-ethnic level. The
next aspect of collective identity, analogous to which is the body for personal identity,
is territory. In the event that the people lost their territory, this role was often played
by a common religion. An example of such a state is the history of the Jewish people.
Finally, localization in time is almost always present in the cultural and ideological
memory of the people, expressed in the forms of legends, songs, which refer to the act
of foundation or the first ancestors then this role was often performed by a common
religion. An example of such a state is the history of the Jewish people. Finally,
localization in time is almost always present in the cultural and ideological memory of
the people, expressed in the forms of legends, songs, which refer to the act of
foundation or the first ancestors then this role was often performed by a common
religion. An example of such a state is the history of the Jewish people. Finally,
localization in time is almost always present in the cultural and ideological memory of
the people, expressed in the forms of legends, songs, which refer to the act of
foundation or the first ancestors [139, p. 101-105].

Human consciousness, connected with the public consciousness by numerous
connections, will always be marked by a great social influence in the legal dimension.
Such a close connection is based on the internal structure of the human personality, the
social dimension of which was formed over many centuries of experience of
coexistence in conditions of various kinds of hostility to the external environment.
However, it should also be noted that this social dimension is not only the result of a
long history of human evolution, but also an important manifestation of the
transcendental-axiological dimension of the human personality, and to such an extent
that in a state of social self-isolation all their consciousness, in this state a person often
begins to lose the meaning of his life. As noted by EN Trubetskoy: "in selfish assertion,
in separation from other people my life is meaningless and meaningless, because the

objective good is in the union of all; ... The meaning of life is revealed in love and only
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in it; the path of selfishness is revealed as untruth in any careful and profound
philosophical analysis, and the path of solidarity is revealed as truth "[142, p. 219].

Such a close connection of the individual with society is also found in the legal
dimension. After all, the personal system of assessment of legal reality is largely a
reflection of the general mentality of a particular ethnic group. At the same time, it
should be noted: each individual perceives the attitudes of society not just
mechanistically, but also through the personal-individual factor. Thus, in the legal
dimension it is important not only one or another legal imperative that comes from
society, but also the position of the individual himself: whether to perceive it and make
it a valuable part of their own perception of reality, or, conversely, distance themselves
from the latter by choosing a personal line behavior that pays little attention to the
axiological meaning of the social and legal imperative. In this case, the individual will
consider the criminal prohibition only on the grounds of preventing punitive sanctions,
provided for violation of this prohibition. Of course, this approach is not entirely
effective in reducing the criminalization of society. The most effective will be a
genuine, deep perception of the requirements of society in the legal field and the
integration of social and legal values into its own hierarchy of axiological dimension.

An important prerequisite for this is the moral and axiological healthy state of
relations in society itself. Otherwise, the average individual, considering the behavioral
and legal imperatives recorded in various official documents, propagated through
various media, seeing that the latter are really just a means of control by one part of
society to another, will not be able to accept these imperatives. If he sees in such
imperatives a real benefit for the common good of all, he will be able, based on his
own conviction, and not only on the fear of punitive sanctions, to accept these
imperatives as if they were his own.

The legal dimension is deeply rooted in the structure of the human personality.
And many illegal actions a morally healthy person will not perform not only out of fear
of punishment, but also out of self-belief. At the same time, in the presence of injustice
in the socio-legal dimension, a person cannot find that axiologically convincing support

for certain prescriptions, and therefore in his mind considers himself free from
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prescriptions that in an unjust situation do not seem to be fulfilled. One example of this
state of affairs is the situation that is often encountered in the functioning of totalitarian
regimes.

The latter, grossly violating human rights, issue inhumane laws, which, due to
their opposition to the natural rights of the human person, are effectively perceived by
citizens of such regimes as illegitimate laws and as those whose implementation cannot
be based on deep inner conviction. Thus, due to the gross violation of natural human
rights and the existence of injustice in relation to the "state-man" in the minds of many
ordinary citizens of the USSR was not considered theft of agricultural products for
which they worked, where wages are unfairly underestimated by the employer. It has
been repeatedly said that individuals who did so explained this behavior by saying that
they "did not steal, but took their own." That is why ‘“any criminal law decision of a
criminalizing or decriminalizing nature must be made taking into account the
predictability of its interaction with the system of individual rating scales ..., taking
into account the possible attitude of the individual to criminal law. At the same time ...
the development and assimilation of patterns of behavior depends not only on the type
of social formation, but also on specific values and socio-psychological stereotypes
that divide different social groups, as well as on individual characteristics
"development and assimilation of patterns of behavior depend not only on the type of
social formation, but also on specific values and socio-psychological stereotypes that
divide different social groups, as well as on individual characteristics of the individual
" development and assimilation of patterns of behavior depend not only on the type of
social formation, but also on specific values and socio-psychological stereotypes that
divide different social groups, as well as on individual characteristics of the individual
"[138, p. 223].

Despite the not always successful implementation of law in the human
dimension of existence, it should be noted: the absolute idea of law as such is part of
the world ethical order, has an objective existence, and which does not depend on
whether a person is aware of it or not. Just as objectively and independently of human

consciousness, there are various laws of nature. At the same time, the natural law,
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which is self-evident for each person, is self-evident only in its general provisions: for
each morally mature person the requirements of respect for other people's rights,
observance of honesty in relations with people, etc. are clear. However, for the
existence of human society in the historical-temporal continuum, it is extremely
important to have more specific definitions of the action of natural law in certain cases
of human existence. It is the positive right that is the essence, which performs this role
of applying natural law to the real existential-temporal situation of human existence.
As noted by IV Mikhailovsky, "positive law is the implementation of" natural law "in
a particular social environment. This implementation is due to the data of place and
time and therefore is nothing immutable; the conditions of one environment differ from
the conditions of another, and therefore the law of one state may differ significantly
from the law of another, the law of the state in one era may be opposite to the law of

'

the same state in another ". the conditions of one environment differ from the
conditions of another, and therefore the law of one state may differ significantly from
the law of another, the law of the state in one era may be opposite to the law of the
same state in another " the conditions of one environment differ from the conditions of
another, and therefore the law of one state may differ significantly from the law of
another, the law of the state in one era may be opposite to the law of the same state in
another "[141, p. 307].

Of course, changes in positive law can vary considerably depending on the era,
but it should be noted that these changes cannot be contrary to natural law. Otherwise,
we can talk about a certain illegitimacy of the functioning of such a right, which would
be contrary to the natural, because such a positive right would lose this metaphysical-
axiological basis, which makes it legitimate.

In fact, in this perspective, the importance of the "individual-state" relationship
for understanding the causes and mechanisms of criminalization of individual and
social consciousness becomes clear. The more unjust the policy of the state, the greater
will be the distrust of the population in the legal dimension of its activities, and the
greater will be the drift towards the criminalization of society and, consequently, public

consciousness. The more a state violates the natural rights of the human person, the
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greater the danger of the prosperity of various criminal factors in the existence of such
a state, which will result in the deterioration of the living conditions of the majority of
the country's population. At the same time, it should also be noted that different forms
of crime in socio-historical periods will also be different, and, accordingly, there will
be other aspects of human existence that will deteriorate.

In this perspective, the data of an all-Russian survey conducted in 1999 by the
Center for Social Forecasting are very valuable. The sample was based on the principle
of cohort analysis, where the sample was built on the basis of five groups, divided by
age, respectively: 18-25, 26-36, 37-47, 47-57, 57-67 years. It included 3,000 people,
600 in each group.

Residents of large metropolises, regional and district cities, as well as those who
lived in working-class settlements and villages took part in the surveys. As for the
socio-professional dimension of respondents, in this case, the respondents included
representatives of almost all segments of the population, including workers and
engineers of enterprises, mines and buildings, humanitarian and creative intelligentsia,
workers in communications, transport and trade, entrepreneurs small and medium
business, representatives of law enforcement agencies, villagers, retirees, as well as
university students, students of vocational schools and 10-11 grades of secondary
schools. Of particular interest was the survey on the characteristics of which
characteristics are inherent in certain historical periods of Russia and the USSR. After
all, we know from history: in the territory of present-day Russia for a long time there
was a constant process of change of corporate power structures, which was often
accompanied by the eradication of historical memory. Historical consciousness, on the
one hand, is always based on a certain acceptability of traditions, as well as
significantly influenced by ideological factors, and on the other - such consciousness
is the result of a synthesis of personal social experience and a set of social norms that
a particular individual perceived as a result of socialization. orientations. Due to the
phenomenon of constant change in the historical memory of the people, caused by
various ideological motives, several generations of Russians have had to rethink their

views on the historical events in which they participated several times in their lives.
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which was often accompanied by the eradication of historical memory. Historical
consciousness, on the one hand, is always based on a certain acceptability of traditions,
as well as significantly influenced by ideological factors, and on the other - such
consciousness is the result of a synthesis of personal social experience and a set of
social norms that a particular individual perceived as a result of socialization.
orientations. Due to the phenomenon of constant change in the historical memory of
the people, caused by various ideological motives, several generations of Russians
have had to rethink their views on the historical events in which they participated
several times in their lives. which was often accompanied by the eradication of
historical memory. Historical consciousness, on the one hand, is always based on a
certain acceptability of traditions, as well as is significantly influenced by ideological
factors, and on the other - such consciousness is the result of a synthesis of personal
social experience and set of norms of society. orientations. Due to the phenomenon of
constant change in the historical memory of the people, caused by various ideological
motives, several generations of Russians have had to rethink their views on the
historical events in which they participated several times in their lives. and on the other
hand, such consciousness is the result of a synthesis of personal social experience and
a set of norms of society, which a particular individual perceived as a result of the
process of socialization into his system of value orientations. Due to the phenomenon
of constant change in the historical memory of the people, caused by various
ideological motives, several generations of Russians have had to rethink their views on
the historical events in which they participated several times in their lives. and on the
other hand, such consciousness is the result of a synthesis of personal social experience
and a set of norms of society, which a particular individual perceived as a result of the
process of socialization into his system of value orientations. Due to the phenomenon
of constant change in the historical memory of the people, caused by various
ideological motives, several generations of Russians have had to rethink their views on
the historical events in which they participated several times in their lives.

During the survey, the entire study period was divided into five periods: Russia

before 1917, the USSR during the reign of Stalin, the USSR under Khrushchev, the
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USSR under Brezhnev, and Russia under Yeltsin. It is necessary to realize that the
survey data are only representatives of the historical consciousness of those people who
participated in the survey. The latter, in turn, is significantly influenced by the
ideological atmosphere in which the respondents were brought up and raised. That is
why we must be aware that often their assessment of particularly distant pages of
history does not always correspond to historical reality in the chronologically accurate
sense of the word. After all, the very concept of history is quite ambiguous, as R.
Kozelek notes, conveying the ideas of Hladenius that “there is a history of modernity
that encompasses all living things; then - the future history, which is always waiting
for us ahead and which we anticipate in our plans, hopes and fears, and finally the
ancient history, which always begins with the death of the last eyewitness ... the build-
up of ancient history occurs as generations disappear "[140 , p. 317].

In the perspective of our study of the phenomenon of criminalization, it is
interesting to pay attention to the following characteristics of each of the surveyed
periods: corruption and bribery, social injustice, crime and banditry, bureaucracy,
uncertainty about their future, difficult economic situation, discipline and order. Thus,
the period that is the furthest from the present - Russia before 1917, is characterized,
according to respondents, by the following phenomena: the level of corruption - 4%,
social injustice - 15.7%, crime and banditry - 9.7 % and low level of social protection
- 6%. The period of existence of the USSR under the leadership of J. Stalin was marked
by a high level of fear in society - 68.7%, which is the highest among all periods, the
presence of ideals - 59.6% and the existence of discipline and order - 84.3%, love for
the Motherland - 71.8%. This period is also characterized by low levels of corruption
and bribery - 16.2%, social justice - 12.6%, civil and political freedoms - 2.9%,
bureaucracy - 5.9%, crime and banditry - 10.3%, social protection - 13.0%. During the
Khrushchev era, the USSR had the lowest rates of fear - 3.5%, interethnic conflicts -
5.6%, crime and banditry - 4.8%, uncertainty in the future - 2.8%. For the USSR under
L. Brezhnev, the lowest indicators of difficult economic situation were - 6.3%, the
highest indicators of social protection - 75.9%, cheerfulness - 71.5%, trust between

people - 68.3%, respect for the Orthodox Church - 70.7%. Also in this period there was
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a low level of corruption and bribery - 15.4% and crime - 7.1%. For the rule of Mikhail
Gorbachev compared to the reign of Leonid Brezhnev were characterized by:

As for the existence of Russia under Boris Yeltsin, according to these polls, it
has such indicators that are accompanied by a difficult economic situation - 89.3%,
fear - 50.6%, ethnic conflicts - 84.8%, crime and banditry - 95 .6%, bureaucracy -
65.2%, crisis - 92, 7%, uncertainty in their future - 93% social injustice - 92.4% and
corruption and bribery - 81.8%. In this critical state, discipline and order are only 2.0%.
Among the positive aspects of this period can be mentioned only the belief of a large
part of the population that it is possible to become rich - 75.6% and increase respect
for the Orthodox Church - 58.3%.

Analyzing the statistics, we see a clear correlation between the existence of
order, favorable economic situation, the existence of ideals in society, respect for
natural human rights and, consequently, low levels of corruption, bribery, crime and
banditry. According to F. Sherega, each of the studied periods corresponds to a certain
model of law: for example, “for the stage before 1917 it is an authoritarian pseudo-
legal class of government; for the Stalinist period - corporate pseudo-legal dictatorship;
for the Khrushchev period - the eclecticism of pseudo-legal and authoritarian rule; for
the Brezhnev period - pseudo-legal bureaucratic management, which relies on the
principality; for the Gorbachev period - bureaucratic arbitrariness, which uses anarchy
and ignores the law; for the Yeltsin period - oligarchic lawlessness, which, however,
proclaims the priority of the rule of law "[143, p. 21].

It is significant that each of the studied forms of government is presented as
pseudo-legal, as it reflects the gap that stands between the real rule of law and the sad
reality witnessed by the respondents.

Thus, the truth is the position that the existence of law and order and the economy
as a sphere of material social relations is the foundation of all social life. They are in
charge of all other spheres of human activity - politics, culture, morality, spiritual
sphere. The level of social, spiritual, cultural state of society is determined in some way
by the level of economic development and law and order. However, there is an active

role of morality in social development, its reverse effect onconsciousness and society.
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5.3 Kou1i3ii po3BUTKY YKPaiHCbKOI Ji0epajibHOI AYMKHU nepiuoi nojopunu XIX
CTOJITTH

Posrasgaroun ocoOMMBOCTI 3apOKEHHS JT10epaTbHOT JOKTPUHH B YKpaiHi iCHY€
JTyMKa Ipo Te, 10 Y HAC HEMA€ TIJICTaB IIyKaTH BUTOKIB YKPAiHCHKOTO JiOepaiizMy
10 nouatky XIX cT. BiTbIIiCTh JOCTITHUKIB MOTOUTHCS 3 TAKUM BHCHOBKOM TIJTHKH
B TOMY BHIIQJKy, KOJU HTHME MOBa MpPO IMIEPChKY CYCHUIbHO-MOJITHYHY AYMKY,
HOCIEM SIKOi 3a3BuU4ail Oyyio pociiickke JBOpPsAHCTBO. CTOCOBHO K BHUTOKIB
YKpaiHChKOTO Jibepani3mMy, TO Ti K cami AOCTIIHUKH HAMararoThCs MOKa3aTH HOTO
npemoaepHuit xapakrtep. H. I'emikoBa, po3risgaroyu CTaHOBJEHHS JiiOepaabHOl
JOKTPUHU B YKpaiHi, CTBEPKYE, IO «II€ TUCAYOJITHIN TpoleC, SIKUM 3 MOMEHTY
CBOTO 3apOKEHHS, CTAHOBJICHHS 1 PO3BUTKY, HE AUBIISIYMCH HA BCUISAKI ICTOPHYHI
YyMOBM ¥ OaraTorpaHHy CHCTEMYy TMOIJIAJIB, 3aBXKJAM HOCUB Oe3lepepBHUM,
NOCTyNaJbHUM 1 eBOIOLIHHNN XapakTep. KoxkeH HOBUil HOro eTan — MpoI0BKY€E CBOIO
OYMKY JAOCHIJHULS — CIHUPABCS Ha TMOMEPENHI JIOCATHEHHS KOHKPETHOI eroXH,
30aradyBaBCsi 1 JIOMOBHIOBABCS, SIK BJIACHUMHU HAKONMUYEHUMU TPATUIISAMHU, TaK 1
JOCSITHEHHSIMU  CBITOBOI JiOepanbHOi mymkm» [146, c. 83]. H.T'emikoBa Takox
3a3Hayvae, 110 K «CAMOCTIHE HAYKOBO-TEOPETUYHE BUCHHS BOHA [Jli0epabHa JyMKa
— yTO4Y. aBTOp | mounHae opopMiroBaTucs 3 cepeaunu XIX cromiTrs, HabyBarouu CBOET
icTuHHOT 3HaunMOocCTi Ha Mexi XIX—XX crt.» [146, c. 83].

Hes3Baxkaroun Ha pallioHaJdBHICTh OCTaHHBOTO 3ayBakeHHs H. I'enikoBoi,
TOBOPUTHU TMPO TpaaMIilito jbepanbHOI AyMKH B YKpaiHi, IO CATAE TUCAYl POKIB,
Hapas3l, HEMa€ KOJHUX IMIJICTaB. YKpaiHChbKE CYCHIIBCTBO PO3BUBANIOCS y KOHTEKCTI
3arajbHUX TEHICHIIA PO3BUTKY €BPONEUCHKOTO COLIIYMY, TOMY, 10 TOYATKy MOJIEPHOT
€MOXHU FTOBOPHUTH PO 3apOKEHHS J110epaabHOI TPaaullii HeMae ceHey. SIKIo B3STH 10
yBaru mno3uuio [I. YnkeBCbKOro miojl0 CBOEPIAHOCTI YKPAaiHCHKOT MEHTaJbHOCTI,
HEBIJUIUIBHOIO PUCOIO AKOI € «IHIMBITyalli3M Ta CTPEMIIIHHSA 10 «CBOOOAM» B PI3HUX
PO3YMIHHAX LBOTO cioBa» [163], MOXKHAa TOBOPUTH MpO peuemnuii iidepanizmy K
JTyXOBHOT HACTAHOBU CYCHUIbCTBA. MUCIHTEINb 30CEpEKY€E CBOIO YBary Ha TOMY, 110

«HAMBIAYyali3M MOE BECTU JI0 CaMOI130JIFOBaHHS, 10 KOH(DIIKTY 3 yCiM Ta ycima, 10
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PO3KJIay YCSIKOT )KUTTHOBOI (DOPMU; pa3oM 3 TUM 1HAMBIAYali3M MOXKE BECTH i BeJe
y IeIKUX BUMAAKAX 10 TIIMOOKO-TIO3UTUBHUX (POPM TBOPUOCTI i akTUBHOCTI. [Topyy 3
IUMHU JIBOMa PUCAaMH, CTOITh TPETS — HECMHOKIHM 1 PyXJMBICTh, OLIBII MCUXIYHI, HIK
30BHIIITHI, HECTIOKIN 1 PYXJIMBICTh, IO 3B’sI3aH1 13 IEBHUM «apTUCTU3MOMY HATypH, 31
CTPEMJIIHHSIM JI0 TIepeXoay B yce HOBI ¥ HOBI (opmu, ame pa3oM 3 TUM 3
1HAUBITyaTi3MOM, 0 HE XO0Ye MaTH HISKUX CTaJIMX, MIIIHUX OCHOB 1032 MEXKaMH
1HIMBIAYyMa, a HE MOXe BIIIIYKATH X B HBOMY caMiM; 3 II€I0 PHUCOIO 3B’sI3aH1 1 IykKe
MO3UTUBHI PUCH XapakTepy, SAK 3A10HICTb JO MPUWHATTS HOBOTO, TEHICHINI 10
MICUXIYHO1 €BOJIIOIIII, ajie 1 MAaKCUMaJIbHO HEraTHBHI CTOPIHKHM YKPaiHCHKOI 1CTOPIi —
«ILIATOCThY, TEHJEHIIISI A0 B3a€EMHOI OOpOTHOM, JO pYyHHYBaHHS BJIIACHHUX 1 UYXKHX
KUTTHOBUX (POPM, yC1 )KOPCTOKI Ta KpHUBaBl CTOPIHKU yKpaiHChKOT icTopii» [163].

[Tompu Bu3HaHHA Oe3cyMHiBHOrO aBtoputery JI. UmkeBCbKOTO, MOro
TBEP/KEHHSI € HE I[UJIKOM MPaBOMIPHUMHU. 30KpeMa, 3 OrJIsiAy Ha BUCOKHUHM DPIBEHb
pENIrifHOCTI HaceleHHs, 1o, sK 3ayBaxkyBaB A. AHToHOBHY [144] Ta, ocobmnuBo,
I. Orienxo [157], nposBasiacs y BUISAl IBOBIp’s. CyMHIBHUMHU € 3ayBa)KCHHS
J1. UmkeBChbKOrO MpO Te, M0 3 YKPaiHCBKUM 1HIMBITyali3MOM Oyjia TOB’s3aHa
30i0HicmMb  YKpainyie 00 nputinamms Hoo2o. Takuih BUCHOBOK € JIOBOJI
npo0ieMaTUYHUM, OCOOJMBO y BHIIAJKax, KOJM JiOepali3M pO3TISAA€ThCA HE SIK
MOJIITUYHA TIOKTPHUHA, a SIK CBITOTJIA{HA HACTAHOBA MEBHOI CMIILHOTU. 3HAYHA YACTHHA
YKpaiHChKOI'0 HaceJIeHHs, sika 1IeHTU(IKyBajia cede YKpaiHIsIMH, 10 MoYaTky XX CT.
MpOXHUBaa y CUIbCHKIM MICIIEBOCTI, a BiATaK 30eperiia mpuTaMaHHUN Mi(OJIOTIYHIHI
CB1JIOMOCTI OIMOJIIPHUM CBITOTJISI.

[ls curyalist ICTOTHO HIBENIOBAjacsi Ha 3aXiIHOYKPAiHCHKUX 3€MIISIX 3aBISKU
TOMYy, IO OCBIUY€HE YHIATChKE JTyXOBEHCTBO BEJO CXOXHHA JO CUIBCHKOTO
IMPOCTOHAPOAS CHOCIO KUTTS (MOAPYNKHE SKUTTS, 3aHATTS 3emiiepoOocTBoM). Lle
(dhopMyBaJIO BIAUYTTSI HEPO3PUBHOI €THOCTI M1k MPOCTUM HAPOAOM 1 TyXOBEHCTBOM.
HemoxnuBo omuHyTH TOro (akty, M0 1€ Jali0 MOXKIMBICTH OCTaHHbOMY
TPAHC/IIOBATH B 1I€ KOHCEPBATHUBHE CEPEAOBHINE HOBI CBITOIVISIIHI MPUHIMIN Ta
IIHHOCTI, fIKI OynM TpUTaMaHHI JUisi LbOro mepiogy. B ocobmmBuil cmoci6 us

TeH/eHIlis TposiBHiacs y mepion micmst pedopM Mapii-Tepesu ta Mocuda II, y
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KIHIIEBOMY pPe3yJIbTaTl SIKUX YHIATChKE MYyXOBEHCTBO 3PIBHSIOCS 13 KATOJMIIBKUM Y
mpaBax Ta ocBiTi [156, c. 414].

Ha Tepuropii Ykpainu, sika Oyna niaAKoHTpoJpHOIO Pociiichbkiit imnepii curyariis
1ICTOTHO BIJpI3HsIACS BIJl TI€l KA CKJAjacs Ha 3aXiTHOYKPATHCHKUM 3eMJISX, JIe Y
MiJICYMKY 1CTOPHUKO-KYJBTYPHOTO PO3BUTKY Ta MOJITUYHO! MPUHAIEKHOCTI LIHHOCTI
Ta HOPMH 3aX1JHO€BPOINEHUCHKOTO CBITYy XO04a O 4YacTKOBO TPAHCIIOBAIHUCS Yy
cepenoBuille HapoaHux Mac. llicns npuegnanHs KwuiBchbkoro mnatpiapxaTy g0
MockoBcbkoi mutponomii 'y 1685-1686 pp., 3aBAsSKH €BPONEHCHKIA  OCBITI
BUIbHOJAYMCTBA YC1 €JIEMEHTH IPUTAMAaHHOTO YKPATHCBKOMY TYXOBEHCTBY IMOCTYIIOBO
npuayuryBanucs. bineme Ttoro, 3a cinoBamu lO. Pomanenko Tta O. JloH4ueHKO,
CXITHOXPUCTUSIHCbKA  peJiriiiHa  Tpaaulis  XapaKTepU3yeTbCd  BHUPA3HUM
KOHCEPBATU3MOM, SIKUM [MOCTaB 3aKOHOMIPHUM PE3YyJIbTATOM MMaHYIOUUX TYT apXETHUIIIB
BIYHOTO Y4YHsSI Ta BiYHOro moBepHeHHs [148]. ¥V comiokyabTypHOMY mpoCTOpi i
apXeTUNH MPOSBISUIACA HE TUIBKHU Yy TJIMOOKOMY KOHCEpBAaTH3Mi, a H BOPOXKOCTI 10
yChOTO HOBOTO, 110 ¥ Jano mMoxiuBicTh C. ToManIiBCbKOMY TOBOPUTH IPO Te€, IO
BuOip Bonoaumupa cBoro yacy OyB TparivHOO MOMUJIKOIO, SIKa MPHU3BENa 0 3aCTOI0
yKpaiHChKOI KyJIbTYpH Ta MpUpeEKIIa il Ha O€3IUIiHICTh Ta 3aMKHYTICTB [ 155, ¢. 7].

Excmmikaris 1. JIucska-Pygauiskum norssiais C. TomanmiBChKOTO TIOCTAE pajIie
aBTOPCHKOIO IHTEPIPETAIIIEI0, HIK BIITBOPEHHSM CBITOTJISITHUX 1HTEHINN TBOPYOCTI
C. ToMaIiBcbKOT0, SKM BIB MOBY MIEPEAYCIM MPO HEOOX1HICTh MOAATBIIIOTO PO3BOIO
IIEPKOBHO1 yHIi B YKpaini, 00 BoHa OUIbIIE BIAMOBIJA€ MEHTAIBHOCTI YKPAiHCHKOTO
Hapoy. Lle 4iTKo mposIBIsSETHCS y MEHTAIBHIN 1HTEHII11 YKPaiHChKOTO 1HIUBI Ay ali3My
paBOCJIABHOTO HaceneHHs. Ha mpoTuBary yHIaTCTBY, sSIKE Majo OpraHizaliiHHiMA
3B'SI30K 13 3aXiIHOEBPOMEHCHKUM CBITOM, MPaBOCIABHE JAYXOBEHCTBO MICII
iHkopropaiii KuiBchbkoro marpiapxaTy 10 CkKJIagy MOCKOBCBKOI MHTPOIIOIi,
BTPAaTWJIO OYb-SIKy MOKJIHMBICTH JUIsl BIIbHOAYMCTBa. Lle, y €1HOCTI mpuUTaMaHHOIO
CUIbCHBKOMY HACeJIEHHIO OIMOJSpHOI0 Mi()OJOTIYHOI0 MOJEIUII0 CBITY, pPOOUIIO
YKpaiHCbKE MPOCTOHAPO/I HEUYTIMBUM JIO 3MIH 1 HOBOBBEAEHb. SIK JIOBOAMTH
H. KpuBna, came naHa oOcraBMHA Maja BaromMe 3HA4Y€HHS Uil 30€peKeHHS B

JICLIEHTPaJII30BaHOMY BUIUISIAI CaMOOYTHBOI YKpaiHChKOi Kynbrypu [151], ska,
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3a3BUyail, Oyjia NpEelCTaBlieHA BJIACTUBUM MPEMOJEPHIN KyJNbTypl KOJIEKTUBHUM
«Mwu», 10 ecIUTIKyBaocs, K POJMHA, K TpoMaja, sk €eTHOrpadiuHuil perioH, OJTHAK
3aBXKIU y TPOTUCTaBieHHI 10 «Boum». BrmacHe came y miCYMKYy CBO€pPIIHOCTI
YKpaiHCBKOI'O JIBOBIP s, SIKWM BHSBIISABCS Yy CBOEPIIHIN OOpSIAOBIA NpaKTHIN, SK
crBepaxye H. Kpusna, chopmyBascst etHorpadiunmnii pynaameHT anst GopMmyBaHHs
KOJIEKTUBHOTO  eTHOorpadiuyHoro «Mwu», CBIAOMICTh  AKOTO, SIK CBITYHTH
iHTenekTyanbHuil quckype KiHusg XVIII — mouarky XIX cT., yTBep KyBayiacs mif
BIUTMBOM aHTUYKpaiHCHKOI modiTHKU Pociiickkoro ypsany. JJuBisuuce, K Tpaauiiiai
XKUTTEB1 (POPMU TOCTYMOBO 3HUKAIOTH, €THIYHO CBIJOMI MPEICTABHUKH KO3aIlbKO1
HNUIIXTH OXO0Ye 30Mpaiu Mmam’siTKA CTapOBUHU — JaBHI JITOMHUCH, JOKYMEHTHU Ta
apxiBHI MaTepiajy 3 METOI 30€perTy Ha iX TJII MUHYJY MalopociichKy Benud [152,
c.259].

Brnus 6inosisipHOi MiOTIOTIHHOT MOIE CBITY, IEPEYyCIM, Cepell MPEACTaBHUKIB
YKpaTHCHKOI HUIAXTH OCOOJMBO BUPA3HO MPOSIBUBCS TOMAl, «KOJU POCIMCHKHUI yps,
nourHarouu 3 camoi mapuui Karepunu II, noknanaB ycix 3ycuib st TOro abu He
TITBKH Ha3Ba, a 1 cama mam’siTh PO Yacu TeThbMAaHIIMHY 3HUKIIA, 1 00 pa3 Ha3aBXIu
BUKOPIHUBCS TIOTJISIT, HIOW YKpaiHIll — SIKHICh «OKpeMHUI Hapoj o1 MockamiBy [149].
Mix TuM, caMe B 1€ Yac MOYMHAIOTH 3’ SBJISITHCS TpaIll B KX OOTPYHTOBYBaIacCs
TATJIICTh YKPATHCHKOI MOJIITUYHOI CBIOMOCTI, III0 BUpa3HO mposiBuiiocs y «KpaTkoit
neronucu Manwisi Poccin ¢ 1506 mo 1776 roa» (B.PyGana), «3ammckax o
Manopoccin» (S. Mapkosuua), «lIcropii PyciB» (1829 p.) Tomro. Sk cmymHO
Harojomye O. CanToBCbKMH yCi MPEACTABHUKM TOrOYACHOTO 1HTEJIEKTYalbHOTO
JTUCKYPCY «CTOSUIM Ha TMO3HUIIAX KOHCEpPBATU3MY, TOOTO Ha TMO3UISX BU3HAHHS
0COOJIMBUX LIHHOCTEH TpaJWLIWHOTO Jady, TPAAULIHHUX (POPM KUTTS, IISIBHOCTI
CyCcHiJbCTBa 1 JepkaBu. KoHcepBaTh3M CTaB iXHBOKO 171€0JIOTIYHOIO TIATHOPMOIO B
00poTHO1 3a 30epeKeHHS HallIOHAIBHUX 1 CTAaHOBUX MpuUBLIEiBY [160].

Po3BuTok mibepanbHOi 1yMKH B YKpaiHi CIOBUTHHIOBAJIO W T€, 110 CTAHOBJICHHS
HOBITHBOI YKpPaiHCBKOi €JiTH, 110 (opMyBajacs B yHIBEpCUTETaX, BiIOyBaJIOCS I
ineifHMM BIUTMBOM HiMemlbkoi ¢imocodii, a came Buennsm M. Illaga. Bin Gys

He3aNeXXHUM aociigaukoM ¢inocodii I. Kanra 1 M. dixTe Ta BUpakaB 3alliKaBJICHHS
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Ta TIOBary 10 cBOOOMW Ta TigHOCTI JroanHU. Sk 3a3Hadae M. CeMYHIINH, BYCHUN Y
IIbOMY TUTaH1 OYB CHIB3BYYHHUH 3 TPAAUINIEI0 YKPATHCHKOI IHTEICKTYyaIbHOI JYMKH H,
nepenycim, dinocodieto I'. Ckosopoau. M. Illax, na Bimminy Bix I'. CkoBopom, y
TBOPYOCTI SIKOTO i7iess CBOOOAM He HaOyJia 4YiTKO pallioHai30BaHoi ¢opmu, OyB
SACKpaBUM IPOTUBHUKOM «BCSIKOTO HaCHUJILCTBA HaJl cBoOoaoIO» [161, c. 221].

Ineitna noxrpuna M. llaga monpu peuernii giGepanismy y iforo dizocodii He
ollpa3dy i He MOBHOIO MIpOI0 BH3HAUWJIA PO3BUTOK YKPaiHCHKOi COIIOTYMaHiTapHOI
aymkH. Lle Oyn0 3yMoBieHO TuM, 110 Ha novyatky XIX crT. ykpaiHii Oyiau cBiIOMI HE
TUIBKK BJIACHOT €THIYHOI 1J€HTUYHOCTI, a ¥ TOro, IO 3aJydyeHHS JI0 IepeIoBOi
€BpPOMEHCHKOT IMBUIIZaLIl  BUMarae KyJbTypHOi TpaHchopmarli. «IlocTtymnoBo
BTATYIOUHCH Y UYXKy IM HUBLII3aLI0... Y CBOIX 3yCHJUISIX YTBEPIUTH ceOe sIK PIBHUX
Ha TEpeHax HE IXHbOI'O0 BHUTBOPY IMBUII3Allli BOHM, MYCWJIH, TaKk OM MOBUTH,
BUOyTyBaTH ceOe 3aHOBO, CTBOPIOBATH BJACHI HAIllOHaJbHI igeHTHYHOCTI. Hema
CYMHIBY B TOMYy, — 3ayBaxye J[x. [limamenar, — 1o Koim HaIlioHaIi3M BIIEpIIE TTOYaB
cepell HUX BKOPIHIOBATHCS, TO BOHHM BXKE Malli MEBHE MOYYTTA 1ACHTHYHOCTI YU
OKpEeMINTHOCTI. Asle OyJI0 TaKOX YCBIJOMJICHHS TOTO, IO BMIiHHS, i€l Ta 3BWYAi,
HaOyT1 B/ iXHIX MPEJKIB, € HEAJACKBAaTHUMHU 3 OTJISAY Ha HEOOXITHICTh MITHATHUCS J0
piBHS OUIBII TIEPEOBUX HApPOAIB, 3T1IHO 31 CTaHIapTaMu LuBUTizamii» [158, c. 488-
489].

[ommpenHs coliaabHOl Teopil, it 30kpema, Teopii Hauii W. Illaga, a 3 HUME
3aMo3u4YeHol BiJ HIMEIbKUX POMAaHTHKIB IIIKaBOCTI 10 eTHOrpadii Ta ¢oibKIopy,
MEBHUM YHHOM OYJIO 3yMOBJICHE HAMAaraHHsIMU BIJTHAWTH CI1JIbHI PUCH 13 IEPEIOBUMHU
HapoJaMH CBITY Ta 3BUIBHUTUCS BiJ POCIACHKOTO TIaHyBaHHS 1, OCOOJIHMBO,
BHUHAPOJOBJICHHS. YKpaiHChKa IHTENITEHIIsl yCBIAOMIIIOBAIA T€, 10 JOJIYYUTUCS JO
IMBLTI3al1, SKa € JJI1 HUX a0COJIOTHO YYXKOI0, MOXKHA TUIBKU HUISXOM MPUHHSATTS
BIJIMTOBITHO1 IM KyJIbTYPH Ta MOBH, 10 000B’I3KOBO MPU3BEIE, B KIHIIEBOMY BUTIAJIKY,
710 3HUIIEHHS TUX SKOCTEW Ta XapaKTEPUCTHK, SKI BU3HAYAIOTH iX BIACHY HAPOIHY
KyJBTYpPHY CaMOOYTHICTb.

Barome 3Hauenns, Ha naymky [ Jlucska-PyaHunbkoro, st CHPUHHATTS

HalllOHAJIbHUX 1JIed copMoOBaHUX B Mexkax HIMENbKOl (i1ocodChKOl TYMKH W,
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nepemycim, TBopuocti 1. T'enepa, B. 'ym6onsara ta M. dixte mano Te, mo crapa
«yKpaiHChKa CyTO Jep:KaBHUIbKA HalllOHAJbHA CBIIOMICTh CTaBajla B yMOBaX MepuIoi
noyioBuHA XIX CT. MPakTUYHO HEIUTTHOIO, CTaBWIA YKpaiHy Mepes MpUMaporo
HaIlOHAIBHOI cMepTi. BUCyHEHHsI Ha NepuIui MiIaH «MYKHUIBKOro» eTHorpadizmy
3aMiCTh MAHCHKOTO MOJIITUYHOTO 1CTOPU3MY, IE€MOKPATHUYHOTO HAPOJHHUIITBA 3aMiCTh
apUCTOKPATUYHOTO P KaBHUIITBA M 3HAKOM «IIpaB 1 MpUBLIEiB» Oyso B TOI dac
€IMHUM TIOPATYHKOM JUIsl HAI[lOHAJIBbHOI 171€i, €JUHUM MOXJIUBUM BHXOJIOM 3
17I€0JIOTIYHO CHINOro KyTa. BilkpuBamo mupoki HIISXH A7 KyJIbTYPHOI TBOPUYOCTI,
IUISIX BiJl BUBYEHHS KUTTSA Mac JI0 iX YCBIIOMJICHHS («IIPOCBITSHCTBOY), i1 BChOTO
TOT0, III0 TBOPWJIO HOBI MiICTAaBU MaOyTHHOT'O BIAPOKEHHS Jep:KaBHOI 11ei» [154,
c. 207]. IHIIMMH CIIOBaMH, €JUHUM BHUXOJOM I TOro abu 30€pertd yKpaiHChKY
1IEHTUYHICTh CTJIO OMEPTS MOJITUYHMX 1 KyJbTYpPHUX IMpParHeHb 1HTEIITCHINT Ha
HApOAHY Macy. 3BEpHEHHs YKpPaiHChKOI IHTEJITeHLi 10 Hapoay OyJ0 3aKOHOMIPHUM
11e i TomMy, 0 ToOyAyBaTH «HOBY YKpaiHy MO>KHA OyJIO JIUIIIE Ha MICIIl CEeTITHCHKOTO
Hapoay, 60 MacoOBlI KaJipy 1HTEJIreHIli MokHa Oyio BepOyBaTH JIMIle y BEPCTBAX,
HaOIMKEHUX JI0 CEJISTH: CUIBCHKHUX CBSIICHHKIB, MPIOHMX 3e€MJICBIACHUKIB, MIIlaH,
3aMOKHUX CEJISTH KO3albKOro MOXOJKeHHs Touio» [147]. HaTomiTh yKpaiHCBKI
3€MJICBJIACHUKH, 1, TUM Ta4e, MIPUEMIT, Oy BETUKOI MIpOIO JCHAIIOHAI30BaHi,
a BIJITaK iX LIKaBICTh YKpaiHOIO 0OMeXyBaacs TUIbKM €eKOHOMIYHOIO YH MOJIITUYHOIO
chepamu.

VY cycnisbHIN CB1IOMOCTI YKPAiHIIIB, TOCUTh IIBUIKO MOIIKUPHUIIACS TyMKa PO Te,
IO JJI1 Hapody Ay>K€ Ba)JIMBUM € BIJCTOIOBATU CBOIO KYJBTYPHY 1J€HTHUYHICTH,
«OyTH c001 BIpHUMY, «HACTIyBaTU CBIM IPUPOTHUM JTyX» 1 HE TO3BOJIATH 1HO3EMHUM
3BU4asM cebe mepeBadmoBaru [ 158, c. 490].

PoskpuBatrouu icTopiro jidepanbHOoi 1yMku B Ykpaini, H. ['eqikoBa 3BepTae yBary
Ha Te, 10 B OCHOBY YKPaiHCHKOTO Ji0epai3mMy «OyJIu MOKIaeH! TpaauLlii, CTBOPEHI
MOTEepeaHIM MOKOJIIHHSAM MPEACTaBHUKIB YKPATHCHKOTO JIIOepaIbHOTO TOJIKY, 30KpeMa
imeonoramu nepioi nojoBuHu XIX cromitrs (T. Hlepuenkom, M. Koctomaposum,
I'. Auapy3sbkum, I1. Kymimom Ta iH.), 0 SIBUWIKCS TIEIO OMO3UIIHHOIO CHUJION0, SIKa

3MoOTrJia IPOTUCTOITH pexkumy Mukonu I (1822—1855)» [146, c. 84]. [loaioH1 gymMKu
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3ycTpivaroThes Wy TBopax . Jlucska-Pygnunpkoro, sikuit B imeonorii Kupuo-
MedoaiiBCbkOro TOBapuUCTBa OayuTh OpraHiyHe TOE€JHAHHS TPHhOX TPAJUIIIM:
POMAaHTUYHOTO  eTHOrpadizMy ¥  KyJIbTYpHUITBA XapKiB’fH; TPaaULIAHOTO
KO3aI[bKOTO JIEPKABHUIITBA Ta MOJICPHUX 3aX1THOEBPOIECHCHKUX 171eH Ji0eparizmMy Ta
neMokparuzmy [154, c.208]. Mucautenp CTBEpAXye, L0 Mepiia MOJEpHa
yKpailHChKa TMOJITUYHA Tporpama B3sja 3a OCHOBY 17€H0 BUIBHOI YKpaiHCHKOT
pecIyOIiKH.

[i rpydroBamuii amamiz Ja€ MOXJIMBICTG UiTKO BH3HAUMTH  BIUIUB
3aX1IHOEBPOIEUCHKOrO J1ibepai3aMy Ha CTAHOBJICHHS YKPaiHChKOi CYCIUJIBHO-
NOMITHYHOI AyMKH Tiepiioi mosoBuHu XIX cT. AHamizyrouum KoJji3ii yKpaiHChKOTO
OyTTs B icTopuuHiil perpocnektuBi, M. KoctoMapoB HEOZHOPa30BO 3BEPTAETHCS J0
HEO0OX1THOCTI MAaKCUMAJIBHO TTOBHOI peaizaliii ceo0oau. Ha kopucTh BUCHOBKY, 111010
BIJICYTHOCTI Ji0epanbHUX TEHACHIIM Yy TBOPUYOCTI MUCIHUTENS, CIAYTYE, K MIHIMYM,
3alpoNOHOBAHUIM HUM aHali3 3MicTy cBoOoau B anTHuHii ['pemii. «['peku, — nurmie
M. KoctomapoB, — He JI3HAJUCh NPaBAXMBOi CBOOOAM, 0O XOU OJPIKIUCH lapen
3eMHHX, Ta HE 3HAIM Iaps HEOECHOTO 1 BUMHIILISUTH c001 OOTiB; 1 Tak mapen y ix He
OyJ10, a 6oru OyJIu, TUM BOHU BIIOJIOBHUHY CTaJIM TAKUMH, SKUMH Oyiu O, KOJIU O y HUX
He OyJ10 60riB 1 3HaMM 6 HeOecHoTo Oora. bo X04 BoHM 6araTo TOBOPHUIIH PO CBOOOTY,
a cB0oOOIH1 OyJIM HE BCl, a TUIBKM OJJHA YacTKa HapoAa, Mpoyil >k Oy HEBOJbHUKAMU;
1 Tak, 11apiB He OyJ10, a MAHCTBO OYJIO: a TO BCE PIBHO, SIKOM y iX Oyji0 6arato mapkisy»
[162].

VY 3anpononoBanoMy ypuBky, M. KocTomMapoB BHU3HAa€ HasBHICTb CBOOOIU Y
naBHIX rpekiB. Takuif BUCHOBOK, MOKHA BBaXKAaTH I[IJIKOM JOCTOBIPHUM, THUM Taye,
KOJIM MOBa HJe mpo cBOOOAY, SIK KJIIOUOBY LIHHICTH JiOepaibHOi JokTpuHu. Hemae
’KOJIHUX MIJICTaB BUBOAUTH ii 3 aHTUYHHUX YaCIB, 1 TUM Iay€ TOBOPUTH PO HASIBHICTD
1HAMBIAyaIbHOI CBOOOAM y MaBHIX rpekiB. Cxoxe Tiaymaunts M. KocromapoB 3mict
cBoOOAM ¥ TOAl, KOJM TOBOPUTH MpO yKpaiHiiB. Tak, Hampukiaa, MPOMOHYIOUU
nporpaMmy MalOyTHBOI CJIOB’SIHCBKOI deneparltii, sika Morja 0 IIJIKOM BiJNOBIIATH
nibepanpauM npuHnunaM, M. Koctomapos nuiie: «rosoc ii [ Ykpainu — yTod. aBTop],

roJioc, 1o 3Baj Bcto CJI0B’SHIMHY Ha CBOOOAY 1 OpaTepCcTBO, PO3IMIIIOBCS O CBITY
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ClOB’stHCbKOMY. | opi3BaBcs BiH, ToWl ronoc Ykpainu, B Ilombmi, komu 3 mast
MOCTAHOBWJIM TIOJISIKM, 11100 He OyJio maHiB 1 Bci Oynu 6 piBHi B Peui Ilocnonuriit; a
TOTO XOTija Ykpaina 3a 120 mit mo Toro» [162].

Posrnsan cBoGoau y €aHOCTI 3 piBHICTIO, sikui mpornoHye M. KoctomapoB nae
MOMJIUBICTh CTBEP/KYBATH, IO TOTJISAM MHCIUTENS Mald pecmyOiKaHChKO-
JeMOKpaTuyHe, a He JjibepanbHe 3a0apBieHHs. JlaHe 3ayBakKeHHA IIIKOM
HiATBEP/KYE crenudika TayMadeHHSIM MHCIUTENeM IpoljeMu piBHOCTI. B 1mmpomy
KOHTEKCTI, 0COOJIUBY yBary MpUBEpPTA€ HACTYITHE TBEPKCHHS MUCIHUTENS: «A CbOMY
11e TipIia Hermpasaa, OyTCiM yCTaHOBJIEHO 01 Oora, 11100 0H1 MaHOBAJIM i OaraTUIIKCH,
a apyri Oynau y HeBojil ¥ Huli, 60 He Oys0 O choro, ckopo 0 mompuiMaIy IIUpe
€Banrerie; mMaHu MOBUHHI CBOOOUTH CBOiX HEBOJHHUKIB 1 3p0OUTHCH iM OpaTamu, a
OaraTi MOBUHHI HAJUISATH HUIIUX, U HUII cTanu O Takxke Oarati; skOu OyJyia Ha CBITi
J1000B XPUCTUSHCHKA B CEPLISX, TO Tak Oyo 0, 00 XTO 1H0OUTH K[0]ro, TOH X0Ue, 1100
ToMy OYyJIO TaKkKe XOpoIie, K 1 Homy» [162]. HaBenene 3ayBaykeHHS YiTKO IEMOCTPYE
npuxmwibHicT M. KocToMapoBa 710 Teopii corfiaabHO1 pIBHOCTI, B MEXaX SKOT JIFOMHA
OTpUMY€E TPOMAJCHKI Oyiara He CTIJIBKH, CKUIBKH cama 3apo0Jisie, a piBHO CTUIBKH,
CKUIBKMA iX MarTh 1HIN WieHH i1 rpynu. B Mekax Takoi KOHIIEMIlli, pO3IMOIil
couianpHUX Omar HaOyBae 3pIBHSUIBHOTO XapakTepy, a 3HAUYeHHA JIOAWHU B
CYCIJILCTBI BUBHAYAETHCS HE Y BIAMOBIIHOCTI 10 1i 0COOMCTOTO TPYAOBOTO BHECKY, A
BIJIMOBIHO JI0 3araJIbHOTO COIIaJbHOTO CTAaTyCy Ti€l COILaJbHOI TPYIH, Ky BOHA
MIPEICTABIISE.

Jliepamu (A. Cwmit, b. Koncranc, A. ne TokBiiIb Ta 1H.) pO3MIsSgadd PiIBHICTS,
Kpi3b MpU3MY PIBHOIMPABHOCTI, 5IKa BCTAHOBIIIOETHCS 3a JIOMOMOTOIO 3aKOHY 1
CIpsIMOBaHA TapaHTYBAaTH KOXHIW JIFOJWHI 1HAUBITyalbHI MpaBa Ta cBOOOMU. BoHM
BUCTYNAJIA 3a IIUPOKUH PO3MOIIN Tpalli, PUHKOBY CBOOOIY 1 MiAIMPUEMHHUIIBKY
1HIIaTUBY, pO3yMII0UYH HAllBAXKIIMBIIITY POJIb EKOHOMIKH B CyCHUIBHOMY JKUTTI JIFOJEH.
Inakme kaxxy4w, mibepann, po3risaadr mpobdieMy piBHOCTI, 30CEpeKYBAINACS HE
Ha PIBHOCTI KiHIIEBOrO pe3y/ibTaTy, a Ha MOXJIMBOCTI ii peamizamii. IX IikaBuio
3a0e3nedeHHs 11€1 MOXKJIMBOCTI JJII KOKHOI JIFOAMHU OTPUMYBATH BIAMOBIIHO [0

BJIAaCHUX 3MI0HOCTEM, a He pe3ynbTaT. Takuil miaxia, 6e3 >KOJHOrO0 CYMHIBY, Y
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peaIbHOMY KHUTTi IPU3BOAUTH JI0 HEPIBHOCTI, KA CTA€ 3aKOHOMIPHUM PE3yJIbTaTOM
TOrO, 110 JIFOJAW HEPiBHI y CBOIX TPyJIOBUX MapaMmeTpax ((pizuuHa cuia, po3yMOBI
3M10HOCTI, OCBITa, HAKOIMMYECHHS TOIIIO).

IIpo6iiema piBHOmpaBHOCTI y TBOpYocTi M. KoctromapoBa maiia HemepecidHe
3HAYCHHS, aJPKE caMe 3aBJISKH ili MOKHA Oys10 OOy AyBaTH CIIPaBEUIHBY CJIOB’ SHCHKY
denepanito. Y «Kau3l OyTTs YKpaiHCBKOTO HapoOAy» MHCIUTENb OOIPYHTOBYE
XPUCTUSHChKUM XapakTep CIOB’THIITMHY, siKa Oy/1e BUOYy/J0BaHAa Ha OCHOBI JIFOOOBI 10
Icyca XpucTa. Bix camoro mo4atky yTBepIKEHHS XPUCTUSHCTBA Ta PO3BUTKY MEPITUX
XPUCTUSHCHKUX TpoMaj 3 TMPUTAMAHHOK IM pIBHICTIO, HE OyJIO Miclsd s
1HaUBIAYaIbHOI cBOOOM. [lepin XpUCTUSAHCHKI TpoMaau (HOpMyBalIMCS KEPYHOUHCh
cnoBamu Xpucta «bo ne nBoe uu tpoe B Im'ss Moe 3i0pani, Tam S cepen Hux» (Bin
Marsis 18:20), 3adikcoBanumu y €Banrenie Big MaTsis 1 Oyl €IUHO MOXXJIUBUM
CIIOCOOOM JIOTYYUTHCS IO XPUCTUSHCHKOI ICTUHH, SIKa BIAKPUBAJIACS JIFOMHI Y KUBIN
TpaauLii CHIBXUTTS y XpUCTUAHCHKIN rpomani [150, c. 61]. Cutyaris JOKOPIHHO HE
3MIHWJIACS 1 3TOJIOM, TaK K CIIJbHOTa 00’€HAHA HABKOJO peJIridiHOro sjapa, i,
0COOJIMBO, TIPABOCIIAB’sI, HE MA€ MPOCTOPY 1HIMBIMYyaTIbHOI CBOOOH, OCKIJTLKH B TaKii
CHUTBHOTI JIIOJMHA BU3HAYAETHCSA KPi3h NMPU3MY KOJIEKTHBHOTO «Mmy». Came Takuid
niaxin cnoctepiraerbest y M. KoctomapoBa, sikuii Beie MOBY HE MPO 3BUIBHEHHS Bij
COIIAIBHOTO TIOHEBOJICHHS KOKHOT JIFOJUHU, CKUTBKH TIPO JIeIKEe KOJIEKTUBHE « Mm» —
B JIaHOMY KOHKPETHOMY BUIMAJKY, 3 OJHOTO OOKY, CIIOB’SIHH, TOOTO IIFOIIH, IIO
MOB’513aH1 CBOIM ICTOPUYHHUM TMOXODKCHHSIM, a 3 1HIIIOTO — YKPAiHIl, YeXH, TOJSKH
TOIIO, TOOTO Ti, 1110 MaIOTh BJIACHY €THIYHY 1IEHTUYHICTb.

M. KocTomapoB, TOBOpsiYH MPO «CBOOOAY Ta PIBHICTHY, 1110 C(hOpMYBaAIUCS HA TIIi
JOTPUMAaHHS «3aKOHY 00XKOT0», 1 MPOSABISLIMCS B TOMY, IO YKPATHIIi, SIK HIXTO B CBITI
MOJISTBCS 00Ty, y «MYyX JIIFOOUB KOHY, a JIITU CBOiX poauTenci» [162] He OpaB 10
yBaru apxaiyHui xapaxTep >KUTTS YKPAiHCHKOTO MPOCTOHAPOIIS 1, 0COOIUBO, HOTO
JBOEBIPHOTO XapakTepy. A/Ke, MepBICHA POJOBA CNIUILHOTA, (hopMyBaHHS «Mun», 1110
npeacTaBiieHi sk domus, TOOTO c¢iM’s, poJiMHa, nepeadadano suaiieHHss Kocmocy 13
NEPBUHHOTO Xaocy, TOOTO BCTAHOBJICHHS MPUPOIHOTO MOPAIKY, AKUI1 Ou 3a0e3neunB

Oe3nepepBHE KUTTS POJIOBOI CIIIbHOTU. KOoKHa JItoIMHA 3aJ1e’)KHO BiJl BIKY Ta CTaTi, B
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mexax Takoro Kocmocy, nocijiana cBO€ BllacHE MICIIE€ 1 BUKOHYBaJIa MOKJIaJeH] Ha Hel
006oB’s13ku. I Te, 1 iHIIE, OYJIO PE3yJBTaTOM BCTAHOBJICHOTO «OJI BIKY» MOPSIIKY, U HE
nepeadavano BUTBHOTO BUOOpY moamHH. ['nOoka B3aemorioBara B YKpaiHCBHKIH
POJIMHI, Ha AKi} aKIIEHTYBaJIM yBary 0arato yKpaiHCbKHX MUCIUTENIB, € pe3yJIbTaTOM
JBOEBIPHOTO XapakTepy >KUTTS YKPAIHCHKOTO MPOCTOHAPOJAs, SKE HaMarajaocs
YTPUMAaTH BCECBITHIN MOPSAOK MPOSBIISAIOUN 30BHILIIHBO COIIaNIbHI (DYHKITII.

Otxe, Hapa3l HEMa€ >KOJIHUX II1JICTAB TOBOPUTHU MPO PeElerIlii Jibepanizmy y
tBOpuocTi M. KocTomapoBa, sikuii mepeiiMaBcsi CBOOOI0I0 KOJIEKTHUBY, a HE OKpEeMOl
0COOHUCTOCTI.

I1. Kynim po3risiiae iHAMBIAA Yepe3 HOro KOHOTAIllI0 3 ICTOPUYHOIO J0JICHO
cnimpHOTH. EXcromikamis i€l imei 37iHCHIOETBCS 32 JOTMOMOTOK) BUYCHHS PO
«HApPOJMHUM nyx», AkudA y TBOopuik cmammuHi [l Kymima, tTioymaunThes sk
IHAUBITyaTbHAA BUSB, «TPAHCIICHICHTHO! CYyOCTaHINMHOI CWUJIW; BIH CTaHOBUTH
NEepBeHb 1 CYTHICTh CHUIBHOTH, MPAOCHOBY HAPOJHOTO OYTTS 1 BTUIOE cebe
CUMBOJIYHO B TMPEAKOBIYHUX I[IHHOCTSX HApOIy, 3aKOJOBAaHUX Yy WHOro MOBI.
Btpauarouu ii, Hapox TyOUTHh LIHHICHI OpPIEHTHPHU, BU3HAYAIBHUN A ceOe MOJIycC
CBITOBIJTHOIICHHS], @ OT>)KE€ MOKJIMBOCTI «PO3BUTKY MOro MOpalbHUX CW». [HAMBIA,
00€e3MOBIIIOIOYHUCH, 11030aBsie cebe eNUHOTO, JaHOro borom, crocoOy 3amyyeHHs 10
AYXOBHO-KYJbTYPHUX TPAAMILIN HApoay 1 HikueMHie» [153].

3anpononoBana I. Jlucum xapakrtepuctuka TBopdyoi cranmuuu I1. Kymima ne
noTpedye KOJHUX YTOUHEHb YW XapaKTEPUCTHUK, aJ’Ke B Hil HEMA€ )KOAHOTO HATAKY
Ha J10epasibHl TpuHIUIH. [IpoTe, BIKpUTHUM 3aTUIIAETHCS MUTAHHS II0JI0 TOTO, YOMY
BCE TaKU MPOBIAHI YKpaTHCHKI JOCTIIHUKH, B ToMy 4yucil i H. I'exikoBa, BOauaroTh y
MOTJISIaX 3TaIaHuX JOCTIHUKIB PeleIii JIioepami3my.

BianoBinb Ha 11e MUTaHHS OTPUMYEMO 3BEpHYBIIUCH 10 npatb FO. "'abepmaca, i,
nepenyciM, A0 3A1HCHEHOTO HUM PO3PI3HEHHsS aKTUBHOTO CTaHy TPOMAJSHCTBA. 3
OJTHOTO OOKY, MUCIIUTENIb BUOKPEMITIOE JIIOEpanbHy TPaIUIiI0 IPUPOTHOTO MIPaBa, SKa
O6epe cBiii mouatrok Bix JIxk.Jlokka #  po3BuBaE  1HAMBIAYaJTICTUYHO-
THCTPYMEHTAJIICTChKE PO3yMIHHS POJIi TPOMAJTHUHA, @ 3 1HIIOTO — PECIyOIIKaHChKY

Tpaauilio, ska Oepe CBIM MOYATOK BIJ BYEHHS MPO JepKaBy ApPUCTOTENA, i€
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hopMy€eThC KOMYHIKAIlIMHO-€TUYHE TIyMadeHHs poJjii rpomaasHuHa [145, c. 348]. B
IEPLUIOMY BHIIAJKy «TPOMAJSHCTBO OKPECIIOETHCS 3@ 3pa3KOM OpraHI3alliiiHOro
YJIGHCTBA, SIKE BCTAHOBIIIOE IMPABOBE CTAHOBUIIE JIOJUHHU, B I1HIIOMY BHIIAJIKy —
HAJICXKHICTIO 10 CAMOBU3HAYEHOI €TUHYHO-KYJIBTYPHO1 CIIIILHOTIY [ 145, c. 348].

BuokpemienHs ABOX MOMITHYHUX Tpaauiii, aae moxiusicTs 0. ['abepmacy,
MOKa3aTH iX BIUIMB Ha crielu(iKy MOMITUYHOI AISUTBHOCTI. 3 MO3UIii MepIIoro, To0To
710epanbHOrO MiAXOMy, «OKpeMa JIIOJUHA € 30BHIIIHBOIO CTOCOBHO JAEpXKaBH, Y
BIITBOPEHHSI SIKOi BOHA POOUTH MEBHHUI BHECOK, CKa)XXiMO, y BHIJISAI BHOOPYOTO
rojocy 4Yu CIUIaTM MOJATKy, JUIsl TOro, Mo0 OTpUMaTh HATOMICTh YCIIIIIHE
(YHKIIIOHYBaHHSI CTPYKTYpH [AepkaBu]. BiamoBigHO 10 1HIIOrO TJIYMAud€HHS,
rpomMaisiHi 00’ €IHYIOTHCS B OJITHUHY CHIIBHICTD SIK YaCTUHH LILJIOTO HACTIIBKY, 110
MOYTh BHUTBOPHUTH CBOIO OCOOHMCTY 1 COIaJbHY 1JICHTHUYHICTH JIMIIE B MPOCTOPI
3araJbHUX MPOIIECIB 1 BA3HAHUX MOJITUYHUX IHCTUTYLI1I» [145, c. 348].

['pomansgHu Majo 4UM BIAPI3HSIOTHCS Bl MPUBATHUX OCI0, AK1 YacTilie 3a BCe
BIJIJIalOTh MIEpeBary CBOiM HEIMOJITUYHUM 1HTEpecaM B Mexax Ji0epanbHO1 MOJITUYHOT
Tpanuuii. B mexxax pecnyOnikaHChKOT Tpaaullii IpOMaJsIHCTBO Peali3y€eThes B MPOIIeCi
KOJIEKTUBHOTO CAMOBHU3HAUEHHS, OCKIIbKH, aKLIEHTYIOUH YBary Ha IPUBATHINA KOPUCTI,
HEMa€ MOXJIMBOCTI JOCSTTU MOJITUYHOI aBTOHOMHOCTI. B Mexax pecmy0iikaHChbKO1
TpaauIii, «IHCTUTYIII cBOOOAM, 3a0e3leueHl KOHCTUTYI[IWHO-TIPABOBHM YHHOM, €
I[IHHICTIO JIMIIIE HACTUILKHU, HACKIJIBKH 3BUKJIC JI0 MOJTITUYHOT BIaaH, IPUBYEHE 10 HEl
HAaCeJIeHHs 0auuTh B iXHPOMY ICHYBaHHI NEPCIEKTHBY CAaMOBHU3HAUEHHS IJs1 ceOey
[145, c. 348].

bepyun no yBarum mnosunito lO.I'aGepmaca, MoOXxHa CTBEpAXKyBaTH, IO
MOBHOLIIHHE TPOMAJSHCBbKE CYCHIIbCTBO, 32 YMOB MaHYBaHHSA peCIyOIKaHCHKO-
JEMOKpPAaTHYHOI Tpaaullli, sky 3anodaTtkyBaim Kupuno-MedoniiBii, 30kpemMa, Ta
HApOJAHUKHU 3arajioM, MOOyAyBaTh MPAaKTUYHO HEMOXIIHMBO, TaK SK JIOJAHHA
CaMOBHM3HAYAETHCS 1 MPOSBIIE€ CBOOOTY TIJIBKU B MEBHOMY KOJEKTUBHOMY MPOCTODI,
KU, 3aBISKH JESIKUM KyJIbTYPHUM O3HAaKaM, BU3HAETHCS CBOIM. OUEBHIHO, 1110 came
3 Li€i MPUYMHU, TPUBAJIMM Yac B yKpaTHCHKIN 1HTENEKTyalbHINi JyMmili Ji0epabHi 11ei

HE 3HAXOJIUJIU IPYHTY JIJIsi CBOT'O PO3BUTKY.
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[Tonpu Tte, mo Kupuno-MedoaiiBii Ta HApOAHUKK 3arajioM Maju JIy>Ke Malo
CIUJIBHUX 1JIeM 13 3aXiJHOEBPOIEHCHKOI JibepaibHOKO JoKTpuHOK, H. I'emikoBa
BBaXKAE, 110 «J110epanbHull pyx B YKpaiHi (y HUTICHINA TePUTOPIaNIbHIN 11 €THOCTI), AKHI
CTaB OCHOBHOIO TNEPEIYyMOBOIO ICTOPHUYHOIO PO3BUTKY, PO3BHUBABCA B YMOBAX,
CTICHEHMX MIX JIBOMa IMIEPCHKHUMH PEXKHUMaMH, 3 0OMEXKEHOIO COLIaIbHOI0 0a3010,
sKa He MaJia TIHOI MIATPUMKH Hi 3 O0KY ypsiay, Hi 3 00Ky HapOJHUX Mac, TOMY «ararto
MOJIOKEHb KJIACMYHOIr0 Ji0epanizMy Oyiau TyT IHTEPIPETOBaHI BIAMOBITHO [0
MiciieBuX yMOB» [ 146, c. 84]. JIibepari3zm € KOCMOTIONITUYHOIO 11€0JI0T1€I0 OCBIYEHUX
peACTaBHUKIB OyprKyasii, ska 00peThCs CIIOYaTKy 3a BJaCHI MOJIITUYHI IIPaBa, a moTiM
POTU PENPECUBHOCTI JEPKaBHOTO ympaBiiHHI. HaTOMICTh yKpaiHChbKe collialibHe
KUTTS 1epiIoi nosoBuHU XIX cT., BU3HAYAIOCS KPIMOCHOIO 3aJIeKHICTIO, AKY MOYKHA
Ha3BaTH PI3ZHOBUJIOM MPEMOJECPHUX COIAJBbHUX 3B’SI3KIB 3 YITKO BUPAKEHOIO
1€EPApXIYHOI0 CTPYKTYpPOIO CYCHIILCTBA. BiAMOBIIHO, CYCHIIBLHO-TIOMITHYHA TyMKa
IILOTO TIEPIOy 30Cepenuiia CBOK yBary Ha (opmyBaHHI HapogHOro «Mmy», abo x
«3aranbHoi Boji» y BusHaueHHi XK.-K. Pycco.

[lepeOinbiienum 3maeThest 1 3ayBaxeHHs H. ['emikoBoi momo Ttoro, mo «3
MiTOTOBKOIO 1 BIJIMIHOKO KPIMOCHOT'O IpaBa, MPOBEASCHHSIM IHIIMX MPOTPECUBHUX
pedopwm, mibepanizmM HaOyB O1IBIIT OPOPMIICHOTO XapaKTEPy, MOCUITIOBAB CBOI 17CiHI
MO3MIIi{, CTaB MOJITUYHOIO TEUI€I0, 3 SIKOI0 BUMYIIIEHI Oysin paxyBatucs» [146, c. 84].
JlocmiaHuI 3a3Havae, M0 TOJOBHUMHM 1/IeIMU NMPUXUIILHUKIB J10epaibHOT JOKTPUHU
CTaJIM: TIOJIITUYHI 1 TPOMAJITHCHKI CBOOOIH, KYJILTYPHO-TIPOCBITHUIILKA pOOOTa cepen
HapoOy 1 03HAMOMJIEHHSI OTO 3 €BPONEHCHKOIO KYJIbTYPOIO; 00pOTHOA 3 IMIIEPCHKOIO
MOJIITUKOIO [[apuU3My; pO3MOALT BIAJM; HEMOPYIIHICTh IPUBATHOI BIACHOCTI,
yKpalHChbKE HaI[lOHaJbHE BIAPOMKEHHS 1 TepuTOpialbHAa €AHICTh YKpaiHu, il
CaMOCTIMHICTh; CTBOPEHHS TPOMAASHCHKOIO CYCHIJIBCTBA 1 TaKOro JAEp>KaBHOIO
MOPSIZIKY, 3a SIKOTO yCl1 CYCIUIBbHI 1HCTHTYTH Jisii OW B 1HTEpecax OCOOMCTOCTI M
nepeBaXkHOT OUTBIIOCTI TOLIO.

binbmricte 3 BuokpemisieHux H.I'em1ikoBOO XapaKTEpUCTHK YKPaiHCHKOTO
nibepanizmy mnepiioi mosoBuHM XIX CT., HE MalpTh HIYOTO CHUIBHOTO 3 1AESIMH

KJacu4yHoro Jidepanizmy. [0JIOBHOIO CyHepedHICTIO B I[bOMY KOHTEKCTI €
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HaIllOHAJIbBHUM BUMIP CYCHUIBHO-TIOJNITUYHOI JyMKH Tmepiioi monoBuHU XIX CT.
JliGepamnisam — 116 KOCMOIIOJITUYHA JTIOKTPUHA, SIKa € HEOOMEKEHOI HAI[lOHATbHUMHU
pamkamu. Hemae >xonHUX MiJCTaB PO3MNSiAATH 3B'SI30K Ji0epalibHOI JOKTPUHH 13
JEMOKPAaTUYHUMH TIParHEHHSIMH YH XapaKTepHUM I YKPAiHCBKOTO pyxy 3a
IPOMAaJITHCHKI MpaBa MUPOKUX HAPOJHUX MAC YU TEPUTOPIAIbHY €IHICTh YKPATHIIIB.
L1 pucu € cniB3Byunumu 3 inesmu XK.-JK. Pycco i, ocobnmBo, KoHIIeNTamMu 3arajbHoi
BOJIl Ta cCyBepeHiTeTy Hapoay [159], Mk TuMm MaroTh Hebarato CHIJIBHOTO 3
TOepabHOIO 11€€10 CBOOOH, sKa, K 3a3Havae A. e TOKBUIb, MOPOKYE THPAHIIO
CHTBHOTH, SIKa 3aBX/IM HAMAaraeThCs BCTAHOBUTH JIHCHY PIBHICTh. [HITMME clioBamMH,
KOJICKTHBHE CaMOBH3HAYEHHS BEJIE 0 JOOPOBUILHOTO IMOHEBOJICHHS 1HAMBINA, KU

MPHUETHABIINCH IO KOJEKTUBHOTO «Mm» BTpadyae 4aCTUHY CBOOOIH.
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SECTION 6. THE CIVIL PROCESS

DOI 10.46299/1SG.2021.MONO.LEGAL.11-143-147

6.1 MixHapoaHoO-IpaBoOBi cTaHaapTu mnpodeciiHol TiAIBHOCTI aaBOKaTa B
IMBIJILHOMY Ipoueci YKpaiHu

OOpanwmii nepxaBoi0 Kypc Ha €BPONEHCHKY IHTETPAIiI0 3yMOBIIOE€ HEOOX1THICTh
BIIPOBA/PKCHHS B HAI[IOHAJIbHI HOPMH IpaBa 3aKOHOJIaBUMX 1HIIIATUB, SIK1 CTOCYIOThCS
crietudiku mpodeciiiHol AISIBHOCTI aJBOKATIB, 30KpeMa B IIMBUILHOMY MIPOIIECI.
Hapasi y 3B’s3Ky 3 MpOBEIEHHSM CYZ0BOi pedhOpMH IHCTHTYT MPABOBOI JOTIOMOTH
3a3Ha€ CYTT€BUX 3MiH. 3 OISy Ha 1€ HalOyBae akTyaldbHOCTI JOCIIIKEHHS
MDKHApOJHOTO 3aKOHOJIABCTBA, SIKE€ PEryJI0€ MUTAaHHS NPOQECiHOI AiSNIBHOCTI
aJIBOKATIB y IUBUILHOMY IPOIIEC.

Brnponosk ocTaHHIX pOKIiB B YKpaiHi NMPOBOAUTHCA AaKTUBHA MISJIBHICTH 3
YAOCKOHAJICHHS MPAaBOBOI JJOTIOMOTH, IKa HAJAA€THCS aIBOKaTaMu Y (popMi HUBUIEHOTO
poLeCyalbHOTO MPEACTABHUIITBA.

Cy0’exTamMu 3aKOHO/IaBYOI 1HIIIATHBH 3aMPOTIOHOBAHO BHECEHHS ICSIKUX 3MiH 10
HOPMAaTUBHO-TIPABOBUX AaKTiB, IO CTOCYIOThCS MPO(deciiiHOl MisSIBbHOCTI a/IBOKATIB
[169—171]. Tak, VYxkazom Ilpesunenta VYkpainm Bix 20.05.2015 p. cxBajneHo
«Ctparerito pe@opMyBaHHS CyAOyCTPOIO, CYJOYMHCTBA Ta CYMDKHHX IPaBOBHX
iHcTuTyTIB Ha 2015-2020 poku». Y Hiil 3aKpIIUTIOIOTHECS OCHOBHI TOJIOXKEHHSI 111010
pedopMyBaHHS HaJlaHHS TIPABOBOI JIOMMOMOTH B YKpaiHi Ta npodeciiiHol AisIIbHOCTI
aJIBOKATIB, a TaKOX MPHUBEIACHHS 3aKOHOJABCTBA YKpAiHU Yy BIAMOBITHICTH [0
€BpPONEHCHKUX cTaHAapTiB [172]. ¥V 3B’sA3Ky 3 UM MOXXHa MOTOJAUTHUCA 3 TyMKOKO B.
O. CBATO1BKOI, KA, JOCTIIKYIOUH aKTyajdbHI MUTaHHA aJBOKaTypH YKpaiHU y CBITII
€BPOIHTErpalliiHUX MparHeHb, HAroJIONUIYE, 110 3 YaciB 3100YyTTS HAIIOK KpPaiHOIO
HE3aJICKHOCT1 aJBOKaTypa SK BaXJIMBUW I1HCTUTYT IPABOBOi CHCTEMH JEp>KaBU
nepebyBae y cTaHi mocTiiHOTO pedopmyBaHHsA. BoHa 3a3zHauae, 1m0 Ha JOJIIO
YKpaAiHCBKOI aJBOKATYpH BHUIAJIO0 YUMalO BUIPOOYyBaHb, aJHKE 3aKOHOJABCTBO
CTOCOBHO HEi MOCTIHO BHIO3MIHIOBAJIOCS, a 1i CTAHOBJICHHSI Ta PO3BHUTOK 3aBXKIU
3aJeKaliy BiJl 0COOIMBOCTEN CTAHOBIIEHHS caMoi iep KaBH Ta cietndiky il MexaH13MiB

ynpasiinas [173, ¢. 109].
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VY Mexax poOoTu 3aciyroBye Ha yBary 1. 5 4u. 1 Jlomatky no Pezomrorii (78) 8
Kowmitery minictpiB Pagu €Bponu «Ilpo ropuandHy A0MOMOTY Ta KOHCYJIbTAIlID» BiJl
02.03.1978 p., B aKOoMy 3aKpilJIeHO, IO OPUAWYHA JIOTIOMOTa 3aBXKIW TMMOBUHHA
31MCHIOBATHCS 0CO0010, sIKa Ma€ MPaBo MPAKTUKYBATH B SIKOCTI aJlBOKaTa BIJIMOBIIHO
710 FOPUIUYHIX HOPM KOHKPETHOT IepKaBu. Y HhOMY TaKOXK 3a3HAYAETHCS, M0 yIaCTh
aJIBOKaTa MOKe OyTH SIK y pasi, KOJH CHUCTeMa IOPUANIHOI JOTIOMOTH Tiepeadayac 1ie,
TaKk 1 y BUITQJKax, KOJU: a) CTOPOHM MOBUHHI OyTH MPEJCTaBJICHI aJIBOKATOM Y
CyJIOBOMY OpraHi KOHKPETHOI JIepKaBH BIAMOBITHO JI0 3aKOHY; 0) € BU3HAYEHHS 3 OOKY
OpraHy, KM IPaBOMOYHUH PO3TIISAATH MUTAHHS PO HATaHHS FOPUINIHOIT IOTIOMOTH
TOTO, 1110 TTOCITYTH aJBOKATa € HEOOX1THUMHU 3 OTJISITY HA KOHKPETHI 00CTaBUHU CIIPaBH
[175].

YpaxoByroud BUIICHABEJCHI TOJOXKEHHS, CIiJl 3a3HAYUTH, IO aJamnTarlis
3aKOHOJIAaBCTBA YKPaAiHW CTOCOBHO BUKIIFOYHOTO TPOIECYAIBHOTO TPEICTABHUIITBA
aJIBOKaTOM y CyJl € IPaBWJIbHUM KPOKOM. Y TOM k€ Yac B IOpUAMYHIN JTEpaTypi
MOJIOKEHHSI, Kl BUKJIaAeHl y Pe3osorii, He 3HaWIUIM MOBHOI W Oe33amepedyHoi
nigtpumku. Tak, C.C. buukoBa Ta A.B. Uypmita, KpPUTHYHO JOCIHIKYHOYH
3aKOHOJAaBYl 3MIHM IIOJI0 1HCTUTYTY IHPEJACTAaBHUIITBA B IHBIJILHOMY IIPOIIECI,
HAroJIOUIYIOTh, 10 AOLUIIBHUM € JAOIMYCK B SIKOCTI MPOLECYaTbHUX MPEICTABHUKIB HE
TITBKH aJBOKATIB. 3a3HA4Y€HI aBTOPH BBAXKAIOTh, IO BAPTO JOMYCKATH B SIKOCTI
poIeCyaIbHUX TPEJACTAaBHUKIB M IHIIUX 0Ci0, SKI BIAMNOBIJAIOTH BCTAHOBJICHUM
3akoHoM BuMoram [176, c. 27].

BaxxnuBi eBporeiicbki craniapTu npodeciiHoi AisUTbHOCTI aIBOKATIB 3aKPITIJICHO
y Komekci moBemiHKM €BpOTICHCHKUX aBOKATIB. 30KpeMa, Y HbOMY BH3HAYAIOTHCS
HOPMH HAaJIaHHSI aJIBOKaTOM pI3HUX BHJIIB TPABOBOi TOTIOMOTH 3 JOTPUMAaHHSIM
MPUHIIUITB 31MCHEHHS aJIBOKATChKO1 AISTILHOCTI (HE3aIeXHOCTI, I0BIpH M 0COOMCTOT
MOPSATHOCTI, KOH(PIACHIIHHOCTI), pO3MIpIB Ta BUILIAT TOHOPAPIB, MPABHI MOBEIIHKH
a/IBOKATIB y CyJll Ta Mixk co0010. OcobnmBe 3HaueHHs MatoTh nonoxeHHs 5.8 Konekcey,
0 aJBOKATH TMOBUHHI MIATPUMYBATH W PO3BUBATU CBOI mpodeciiiHi 3HaHHA Ta

HABUYKH 3 HAJIE)KHUM ypaxyBaHHSIM aBTOPUTETY cBO€l nmpodecii [177].
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He menm BaxymBe 3Ha4YeHHS I MpodeciiiHOi MISUTbHOCTI aJBOKATIB MaloTh
3arajibH1 NPUHIMIMN JJIs CHIJIBHOTH FOPHUCTIB, MPUHHATI MIKHAPOIHOIO acoIlialli€ro
topuctiB 20.09.2006 p. B M. Ynkaro. Y oMy JOKYMEHTI BIJ3HAYAETHCS, 110 FOPUCTH
B YChOMY CBITI € npodecioHanamu, siki Creniaii3yoThCs 3 MpaBa, CTABJISTh IHTEPECH
CBOIX KIIEHTIB BHIIE CBOiX BJIACHUX 1 HAMaraloThbCS JOMOTTHCS TIOBard o0
BEpXOBEHCTBA mpana [178].

Kpim Toro, BiamoBigHO 10 OCHOBHHX MOJIOKEHb MPO POJb aIBOKATIB BiJ
01.08.1990 p. ocraHHi, SK BaXJIMBl YYaCHUKH 3HIMCHEHHS MPaBOCYIJAs, MaloTh
MOCTIHHO 10aTH MPO YECTh 1 TIHICTh CBOET ropuandHoi npodecii [179]. [Ipunuunu
JUSIIBHOCT1 aJIBOKATIB 3aKPIMUICHO TAKOX 1 B 1HIIOMY MIXHApPOJHOMY JTOKYMEHTI BiJ
07.09.1990 p., mo ctocyethes podi ropucTis [180]. HacTymHuM HOpMaTHBHUM aKTOM,
SKUWA 3aiiMa€e BaXKJIMBE MICIIE B MPABOBOMY peryJifOBaHHI MpodeciiiHOl AisSIbHOCTI
aZBOKATiB Ha TepeHax €Bpomeiickkoro Coro3y, € 3arajdbHHA KOJEKC TPaBWI Bij
01.10.1988 p. [181], y m. 1.1 saxoro 3akpimieHo, 0 y OyAb-IKOMYy MpPaBOBOMY
CYCHIJILCTB1 aJIBOKATY BIJIBEIEHO OCOOJIMBY POJib, @ HOTO NMPU3HAYEHHS HE 0OMEKEHO
CYMJIIHHUM BHKOHAHHSM CBOTO OOOB’A3KY y MeXKax 3aKOHY. AJIBOKAaT Ma€ HisITH B
1HTepecax IpaBa B IIIJIOMY TaK camo, sIK 1 B IHTepecax TUX, YHi IpaBa 1 CBOO0IU oMy
JOBIPEHO 3aXuiIaTi. AJBOKAT MOBUHEH HE JIMILIE BUCTYMATH B CY/I1 BiJ IMEHI1 KIII€HTA,
a il HajaBaTu WOMY IOPUIMYHY JOTOMOTY Y BUIJISIII MOpaj 1 KoHcynbTauii. [lopsiz 13
IIUM JJaHWI JOKYMEHT PETEeILHO BPETYIIIOBAB MUTAHHS 1010 TIPUHITUIIIB aIBOKATCHKOT
TISTBHOCTI, 30KpeMa MO0 HE3aJIeKHOCTI, JOBIPYMX BITHOCHMH MK KIIEHTOM 1
aJIBOKaTOM, KOH(1ICHIIITHOCTI A1S7IbHOCTI Ta 1H. BiH MICTUTh TaK0X HU3KY MOJIOKEHb
IIOZ0 0COOMCTOT peKlaMH aJBOKaTa Ta HOro B3a€EMOBITHOCHHU 3 KIIIEHTAMH, CYJIOM,
IHITMMHM aJiBOKaTaMu Ta iH. [181].

3 orjisaay Ha MpOBeACHHS B YKpaiHi MpaBoBUX pedopM, a TaKOXK CIEnudiKy
HAJaHHS aJBOKAaTAMH TIPABOBOi JOMOMOTH TMPU 3aXHUCTI [HMBUIBHUX TIpaB W
OXOpPOHIOBAaHMX 3aKOHOM IHTEPECiB, BHUIAETbCA JAOLUIBHUM  BUKOPHCTAHHS
MO3UTUBHOTO 3apYODKHOIO JIOCBIAY, 3aKPIMJIEHOTO Y BUILCHABEIEHUX MIKHAPOTHUX
HOPMATHBHO-TIPABOBUX JOKyMeHTaX. Pa3om 13 muM BHU3HAYECHHS €IMHOTO HATPSIMKY

pedopMyBaHHS aJBOKATypd B IMBUIBHOMY TIPOIIECI 3YMOBJIEHO HASBHICTIO
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CyNepewIMBUX MPOIMO3UIIK  (3aKOHOJABYMX  1HINIATHB) IOJI0 KOHIIEHTpaIlii
MOBHOBA)KEHb MPEJCTABHUIITBA BHKJIIOYHO aJBOKaTaMH. Y IIbOMY AacIHeKTi BapToO
3a3HaunTH, 10 3akoHOM Ykpainu «[Ipo BHecenHs 3miH no Konctutymii Ykpainu
(oo mpaocyas)» Big 02.06.2016 p. OcHoBHuU# 3akoH YKpaiHu OyJio JOTIOBHEHO
HOBOIO cTarTero 131-2, ne BKkazaHo, 110 BUKIIOYHO aBOKAT 31CHIOE IPEICTABHUIITBO
1HIIIOT 0COOM B CYy/Ii, @ TAKOXK 3aXUCT BiJl KpUMIHAIBHOTO 0OBUHYBaueHHs [ 182].

[Topsin 13 um npuiinsatuit 02.06.2016 p. 3akon Ykpainu «IIpo cymoyctpiii i
cTatyc cyiaiB» y 3MmicTi cT. 10 4. 3 3akpimitoe, mo sl HagaHHS NpoQeciitHoi
NpaBHAYOI JOMOMOTH Ji€ aJBoKarypa. 3abe3ledeHHs TMpaBa Ha 3aXHUCT BiX
KPUMiHAJIBHOTO OOBUHYBAaUEHHS Ta MPEICTABHUIITBO B CY/Ii 3IIHCHIOETHCS aIBOKATOM,
3a BUHSITKOM BHITAJIKIB, YCTAHOBIIEHUX 3akoHOM [183].

Ha Hamry mymKy, TOTIYHHUM KPOKOM 3 HAOJMMKEHHS IMBUTLHOTO MPOIIECYaThbHOTO
3aKOHOJIAaBCTBA YKpaiHW, IO PETyJIIO€ MPABOBIIHOCWHU HaJaHHS KBaji(iKoBaHOI
MpaBOBOI JIOTIOMOTH  3aIliKaBICHWM ocob0aM, 30KkpeMa 1mojo0 mpodeciitHoro
NpEICTABHUIITBA aJBOKaTa B IMBIILHOMY IPOIECi, JO MIKHApPOJHUX CTaHIApTiB
npodeciiiHoi  AISIPHOCTI  aIBOKATIB, €  OHOBJIECHHS 3Micty [{mBinpHOTO
nporecyaibHoOro Kojekcy Ykpainu (nani — LITK Ykpainu) BiAnoBigHO 10 HaBEACHUX
BUIIIE KOHCTUTYIIMHUX IIOJOXKEHb. 3 OTJSAYy Ha IIe HAYKOBIIMU MPOIMOHYETHCS
gonoBuut LIIK VYkpainu HoBoto crarreio 401 «AnBokar sK mpodeciitHuit
IpeACTaBHUK Y CIIPaBi» B TaKi peAakiiii: « ABOKAT K IpoQeciiHUi TPEeACTaBHUK Y
IIMBUIBHIN CIIpaBi — 11e 0c00a, sika Ma€ MOBHY BUIIY IOPUIUYHY OCBITY, CBIJOIITBO HA
IpaBO 3alHATTSA aJBOKATCHKOIO MISJIBHICTIO Ta 3J1MCHIOE TISUIBHICT 3 HaJaHHS
PaBOBOi JIOMOMOTH Yy LIMBLIBHIA CrpaBl Ha NMpodeciiiHii OCHOB1, HAJIG)KHUM YHMHOM
BUKOPHCTOBYIOUH BJIACHI TTOBHOBAXEHHS. AJIBOKAT, KM Oepe ydacTh y CIpaBi Ha
CTOPOHI KJIIEHTA, MOXXE IHIIIIOBATH YKJIQJCHHS MHPOBOI yrogud MK CTOPOHAMH.
AJZIBOKaT MOK€ BHCJIOBUTH HaMip MpO BIAMOBY BiJ MO30BY Yy pa3si, SKIIO BiH €
MPEJACTABHUKOM TO3MBaya, Ta MPO BHU3HAHHSA TIO30BYy Yy pasi, SKIO BIH €
NpeICTAaBHUKOM BinanoBigada. [[oBHOBaXeHHsI afBOKaTa, KWW TPEICTABISE CBOTO

KJII€HTa B CyJi, MOBUHHI OyTHM MOCBIAYEHI JOTOBOPOM MPO HAJaHHS MPaBOBOI

146



THEORETICAL AND PRACTICAL RESEARCH IN LAW

JOTIOMOTH 200 OpJEpOM 4YM JOBIPEHICTIO. AJBOKAT 3a BUMOIOIO Cyay IOBHHEH
npea’sSIBUTH CBOE MOCBITUeHHs [169].

AJBOKaT SIK MPEACTaBHUK y LMBUIbHIA CHpaBl MOBHUHEH 3aBXKIU CYMJIIHHO
NparHyTd J0 JOCATHEHHS MAKCUMaJbHO €(EKTHUBHOTO PE3YyJbTATy, KOO MOTpedye
KIIIEHT, JOTPUMYIOUHUCH MPaBuUIIL, siki BcTaHOBNeH! nuM KomekcoMm, 3akoHOM YKpaiHu
«IIpo cynmoyctpiii 1 cratyc cyaaiB», 3akoHoMm Ykpainu «[Ipo aaBokatrypy Ta
aJIBOKATChbKY AISUTBHICTHY» Ta 1HIIMM 3aKOHOJIAaBCTBOM YKpainw». B oOrpyHTyBaHHA
MIPOTIOHOBAHOT HOPMH CJIiJT 3a3HAYUTH, ITI0 BHECEHHS BKazaHoi ctarTi o LITK Ykpaiau
OyJlie JIOTIYHUM pe3yJbTaTOM YIOCKOHAJIEHHS MPOIECYyaIbHOTO 3aKOHOJABCTBA, IO
HAJICKHUM YMHOM CITIBBIIHOCUTBCS 3 pedopMyBaHHAIM MNpodeciiiHoi aBOKATCHKOT
TISTBHOCTI, @ TaKOX 3 MDKHAPOJHUMHU CTaHAApTaMu MpoQeciiiHol iSIBHOCTI
a/JIBOKATIB.

Ha ocHOBI aHamizy MDKHapOJHMX HOPMATUBHUX aKTIiB, IO 3aKPIIUIIOIOTh
MOJIOKEHHSI CTOCOBHO TpO(eciiiHOl AIsUTBHOCTI a/IBOKATIB, 30KpeMa B IIMBLIBHOMY
nporeci, 10 €BPONMEUChKUX CTaHAApTIiB MpodeciiHoi AisIBHOCTI  aJIBOKATIB
3alpONOHOBAHO BIMHECTH Taki: 1) HaZaHHS MPABOBOi JOMOMOTH BHUKIIOYHO
aJlBOKaTaMu; 2) JOCTaTHIO KBamidikallilo Ta JOCBiJ aJBOKAaTIB SK MpodeciiiHux
IOpUCTIB; 3) KOH(DIACHINIMHICTE 1 HE3aJIEKHICTh aJIBOKATCHKOI MISUTBHOCTI; 4) aJIBOKaT,
3MIMCHIOIOYN CBOIO MTPOQECiiiHy MisUTbHICTh 3 HAaaHHS MPABOBOI JOIMIOMOTH KITIE€HTY,
MOBUHEH 3aBXIU JTIATH B IHTEpPECaX OCTAaHHBOTO (Y MeXkaxX 3aKOHOJABCTBA); 5) MpPaBo
aJiBOKaTa Ha BUHAropoay (roHopap) 3a 3AiiicHeHHs mnpodeciiiHol AiSIBHOCTI; 6)
npodeciiiHe cTpaxyBaHHS aJBOKATCHKOI AISUIBHOCTI 3 METOIO MPABOBOTO 3aXHUCTY
aJBOKaTa; 7) MIJAKOPEHHS aJBoOKaTa, SK MpodeciiHOTO OpPHUCTa, BIAMOBIIHUM
mpaBuiaM (HOpMaM 3aKOHO/IaBCTBA), [0 PETYIIOIOTh MTUTAHHS €TUYHOI TTOBEIIHKH 11
yac HaJaHHS MPaBOBOi JIOMOMOTH B CyJax; 8) MOPSAHICTb 1 YECHICTh MpodeciitHol
aJIBOKATCbKOI ISIIBHOCTI; 9) HasABHICTh JyXy KOPIOPATUBHOCTI Ta B3AEMHOI
MIATPUMKA MK aaBokatamu; 10) moBara 10 1HTEPECIB yCIX YYaCHHUKIB CYIOBOTO
nporuecy; 11) 3acrocyBaHHs 3aX0/1iB MPOLECYATBHOIO MPUMYCY JI0 aJIBOKATIB y pasi

BYMHCHHA HUMU IIPABOIIOPYIICHD.
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6.2 TIoHATTHA NeperoBOpiB y KOHTEKCTi AJbTEPHATUBHOIO PO3IJISIAY CIHOPIiB Yy
HMBLIBHUX CMPaBax

Biamosinao no Koncturyiii Ykpaina € 7eMOKPaTHYHOIO TIPABOBOIO JIEPHKABOIO.
JleMokpartu3aliisi CyChijbCTBa 1 HOro OCHOBHMX 1IHCTUTYTIB Iepeadadae, 110 B MEBHUX
BUIQ/IKaX BOHO 37aTHE CaMOCTIMHO BHUPINIYBAaTH OKpPEeMi BHUAU KOH(QIIKTIB, IO
BUHUKAIOTHh B IMpolecl CycmiabHUX BigHocuH. CydacHe 3aKOHOJABCTBO 1
NPaBO3aCTOCOBHA TPAKTHKa 3[aTHI HaJaTH IUIMHA PsAJ adbTEPHATUBHUX TMPOIEAYD
3aXUCTY TpaB 1 3aKOHHUX 1HTEPECIB YYaCHHUKIB MPABOBIIHOCHH, MK SKHMH BHUHUK
npaBoBHi KOHGIIKT. [Ipu IbOMY CITOCOOM 1IBOTO 3aXUCTY MOXKYTh OyTH peali3oBaHi B
pi3Hux KoMOiHalisax. Ile mo3Bossie BHpillyBaTH BUHHMKAKO4l KOHQIIKTH Habarato
edeKTUBHIIIE, HE BUTPAYalOun 3aiBUX THMUYACOBHUX 1 MaTepiaJbHUX PECYPCIB.

B ocHoBi motpebu B meperoBopax (negotiations) sK CaMOCTIMHOMY BUTJISIAI
QTBTEPHATUBHOTO BUPIMICHHS CIOPIB — OO'€KTMBHA HEOOXITHICTh CIUIBHOTO
MOTO/P)KEHOTO BHUPIIICHHA NUTaHb, II0 MPEJCTABIAIOTh IHTEpEC i1 YYaCHHUKIB
CYCHIJIbHUX B1JIHOCHH.

3HaueHHs MEPErOBOPIB Yy BCIX cepax KUTTEAISIBHOCTI CyCHUIbCTBA MOCTIHHO
3poctae[184]. Sk yHiBepcaJbHUI 3aci0 CHIIKyBaHHS, YHIKAIbHUN 1HCTPYMEHT st
BUPIIICHHS CIOPIB TEPEroBOPH 3a0€3MeuyroTh 3r0Jly, PO3BUTOK BCEOIYHOIO
CIiBpOOITHHIITBA 1 COIIAIBHOTO TAPTHEPCTBA, 3HIMAIOThH HAMIPYTY MK CTOPOHAMH, IT10
3HAXOJATHCS B CTaHI KOH(JIIKTY, BIOPSAKOBYIOTh CYCHUIbHI BIIHOCHMHHU 1 HaBiTh Y
0araThOX CHUTYyallsiX <«JI03BOJSIOTH YCYHYTH HeOe3NeKy, MOINepeIuTH BUYMHEHHS
TSOKKUX 3JI0YMHIB, YHUKHYTH 3aCTOCYBAaHHS HACHIIBCTBA». Y IIbOMY TIOJISATAE
colliajpHa 1 MOpajbHa IIHHICTb MePEroBOPIB.

[Ipyn iHmIKX aJbTEPHATHUBHUX CHOCOOAX BHPIIIEHHS CHOpPIB, SKI € He
MEePEroBOPHUMH, a 3MarajbHUMH (apOiTpak, TPETEHUChKUN pO3IJIL), 3HAUYCHHS
MEePEeroBOpiB MEHII BUpakeHo. OHAK B JIITEpaTypi ICHY€E TOUKa 30PYy, B paMKax SKOi
HaBITh CyJIOBUI MPOIIEC PO3TIAAAETHCSA SIK Mpoliec neperoBopis|[185].

KoncTpykiiis anroputmy (MOCIITOBHOCTI) 3aCTOCYBaHHSI CIIOCOOIB BHPIIICHHS

IOPUAMYHOTO KOH(IIKTY MOBUHHA MICTUTU MEPETOBOPU K OUH 3 MEPUINX CIOCO01IB
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JOCATHEHHSI 3T0JIU CTOPIH. Y pa3l Hee()EeKTUBHOCTI 3aCTOCYBaHHS HECYI0BOT'0 103BOJTY
IOPUIUYHOTO KOH(UIIKTY CTOPOHHM a00 TPETsl CTOPOHA BAAIOTHCS 0 CYyAOYMHCTBA —
HANUTOIIUPEHIIOMY CIIOCOOY BUPIIICHHS IOPUANYHUX KOH(DIIKTIB.

IlepeBaru neperoBopiB nepe IHIIKMMHU aJbTEPHATUBHUMU CIIOCOOAMM BUPILLIEHHS
CHOpIB MOXYTh OyTH BH3HA4U€HI B HACTYNMHOMY: B iX Tmpoueci Bii0yBaeTbcs
Oe3nocepenHs B3aeMOJisl CTOPiH; CyO'€KTM KOH(DIIKTY MaloTh MOXJIMBICTD
MaKCHMajJbHO KOHTPOJIIOBATH pI3HI AaCHEKTU CBO€I B3a€EMOJll, B TOMY 4YHCII
CaMOCTIHHO BCTAHOBJIIOBATH TUMYACOBI PaMKH 1 MeXi OOTOBOPEHHs, BIUIMBATH Ha
IOpOLEC NEPEeroBopiB 1 iX pe3yjbTaT, BHU3HAYATH paMKU YIrOAM; IEPEroBOpU
JT03BOJIAIOTH CY0'€KTaM KOH(MIIKTY BUPOOUTH YroJ1y, 1110 3a10BOJIbHSIE KOXKHY 31 CTOPIH
1 J103BOJISIE YHUKHYTH TPHUBAJOrO CYJIOBOTO PO3IJSAY, SKE MOXKE 3aKIHUMTUCA
mporparieM ojHi€l 3 HuX; crenudika B3aemoii cy0'ekTiB KOHDIIKTY Ha IEpEroBopax
n03BoJIsIE 30eperTy KoHbimeH iHHICTh[ 186].

Sk 3aznauae M. boBe, B pe3yibTari MeperoBopiB, SIKI BiH BITHOCHUTH [0
CaMOBpSITHUM CIIOCOOaM BpETYJIIOBAHHS LMBUIBHO-TIPABOBUX CHOPIB, CTOPOHHU
MEPETBOPIOIOTH MPABOBE MPOTUPIYYSI B MPOTUPIUYS €KOHOMIUHE, JO3BOJISIOUU CBIif
KOH(ITIKT Ha IM1/ICTaBl KOHKPETHOI HOPMH, YKJIaJIal0uM yToy Ha MifCTaBl MonepeaHbo1
OIIIHKMA CBOiX EKOHOMIYHHMX IHTepeciB. [HIMMHU clioBamMH, 3aKOHO/IaBEIb HAJa€ B
PO3MOPSIKEHHSI CTOPIH MEPErOBOPHUI 1HCTPYMEHT, BU3HAYAIOUM MOKJIHBI YMOBH
HOro BUKOPUCTAHHS, 1 TAKUM IHCTPYMEHTOM € UBUIBHUI KOJAEKC, 30KpeMa, 3arajibHa
1 oco0nMBa YaCTHHU 3000B'A3aJILHOTO MpaBa. KopucTyrouuck cBOOOI0I0 JOTOBOPY,
CTOPOHHM MOXYTh Ha BJIACHUI pO3CYJ, MOTOAMBIIMA CBOi BOJI, IIJISXOM B3a€EMHUX
IOCTYNOK HIOJ0 MOYAaTKOBUX MO3MUIIN JOMOBUTHCSA MpPO BHUOIP TOrO YW IHLIOTO
BaplaHTy BPETyJIOBaHHS KOH(IKTY CBOiX €KOHOMIYHUX 1HTEPECIB B BCTAHOBJICHUX
3aKOHOM paMKax, YKJIaBILIM Ty UM 1HIIY yroay. PaMku BU3Ha4arOThCs IMIIEPAaTUBHUMMU
HOpMaMH, sIK1 33JaI0Th YMOBH BU3HaHHs yroau HefdiiicHoro. Ha nymky M. bose, sikiio
B pe3yJbTaTl MEPEroBOPIB YKIAJACHO YrOay, TO B TAKOMY DIIlIEHHI KOH(IIKTY HEMa€e
IepeMorJa 1 CTOPOHH, 110 MPOorpajia, OCKIJIbKY 11€ pilIeHHS He 0yJI0 MPUMHATO CyAJIEI0

3a 00Ky. 3BICHO X, MIPOTE, IO 1€ TAK, JIUIIE SIKIO0 OOHMIBI CTOPOHH isITU CYyMITIHHO
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I1]] 9Yac MepPEroBOpiB 1 yKIIAJIEHy 3a pe3yJibTaTaMU IePEeroBOPIB MMiICYMKOBY Yoy He
€ JIUIA OJTHIET 31 CTOPIH KabanbHOi yroaoro| 187].

[leperoBopu € mepeBa)kHUM METOJOM IPUBATHOIO 3aMOBJIEHHs. B pesynbraTi
BUHHMKAIOTh O€3J114 MPUHUOMIB BEJEHHS MEPETrOBOPiB, Kl OXOIUIIOIOTH PI3HOMAHITHI
CoLllaNibHl BIJHOCHHU. Y CBOEMY HIMPOKOMY PO3YMiHHI, NEPETOBOPU — II€ TMPOILIEC
CHIJIKyBaHHS, IO Tepeadadae JOCATHEHHS 3TOAM YW B3aEMOJIT JUIsl BUPIMICHHS
MICUXOJIOTIYHOTO TMPOTUCTOSIHHS. [leperoBopu CTOCYIOTBCS TOJITHYHUX — YTOJ,
KOMEPILIMHUX Olepaliif, IeperoBopiB Mpo 3BUILHEHHS 3apy4HHKIB, (OpMyBaHHS
Jep>KaBHUX HOPM 1 IpaBUJI, BUPIIICHHS CYNEpPEeUwIMBUX MpoOsieM ciM'T Ta muiooy,
BpETyJIFOBaHHS TPOMAJICBKUX Ta €KOJIOTIYHUX MpoOseM, 1 Tomy noaioHux. Bimpazy
CTa€ OYEBHIHHUM, IO IEPErOBOPU € HAA3BUYANHO THYYKMM Ta aJalTOBAHUM
MPOIECOM, STKUW MO’KHA KOHTEKCTYalli3yBaTH B Pi3HUX COIIAIbLHUX CUTYaIIisIX.

[TeperoBopwu 3aBxu OyJiv OB’ s3aH1 3 aJBOKaTaMU Ta IPaBOBOIO CUCTEMOIO0. AJie
HIKOJIM JI0 TOTO MEPETOBOPH, 10 3aCTOCOBYIOTHCS B IOPUAWYHIN MpaKTulll, HE OyiIH
BU3HAYEHI K IOPUJIUYHI TEPETOBOPH — METOJI MEPEeroBOpiB, KUK (YHKIIOHYE B
paMKax TPaBOBOTO CEPEJOBUINA BIAMOBIIHO /10 BJIACHUX YHIKaJLHUX CTaHIAPTIB,
[iHHOCTEeH Ta CTpyKTypu. [IprunHa mossrae B ToMmy, 10 FOPUANYHI IEPETOBOPH MAIOTh
MICII€ OJHOYACHO 3 TIOSIBOIO Ta po3BUTKOM cucteMu ADR[188].

ADR nHanaB ocHOBY, B SIKiil AiIOTh pi3HI 3HAYEHHS Ta OPIEHTUPH, IO MOTIIIU
30iraTlCh 1 TEPEXpPEeCcHO CTOCYBATHCSI OJHE OJHOTO IWIOJAO TEopii Ta MPaKTUKU
neperoBopiB. IleperoBopu € mpoaykrom mporo mporecy. Yepes BmimB ADR,
MEePEroBOPH, SIK 11€ B1IOYI0CS B HOPUANYHIN MPaKTHUIIl, OYJIM TIEPEOIIHEH] HE JIUIIE 3
IOPUINYHOI TOYKH 30py TMEPCIEKTHBH, ajié TaKOXX Ha OCHOBI MIKIWCIUTUTIHAPHUX
AoCHiKeHb. TeopeTHKH IOPUANYHUX MEPEerOBOPIB 3BEPTAIUCA [0 COIANbHUX,
AQHTPOTOJIOTTYHHUX, TICUXOJIOTIYHUX Ta COIIOJOTIYHUX JKEPEJI, 1100 3p03yMITH IIPOILIeC
MEPETOBOPIB, 5K 1€ MPAKTUKYETHCS B HOTO MPABOBOMY CEPEAOBHIIT.

VYsBIEHHS PO NEPErOBOPH 3aKPITUTIOETHCS Y BCIX HOT0 acmeKkTax Ta KyJlbTypax,
BOHO HE € HEBU3HAYCHOIO Ta BHIIAJKOBOIO TIOJIEIO, KA BUKOPHUCTOBYETHCS SIK
creliaJibHa OCHOBA, aJie HATOMICTh Ma€ YiTKI MpoIlecyaibHl XapakTepucTuku. OTxe,

NEPErOBOPU € CTPYKTYPOBAaHUM IMPOLIECOM, SKHH MOKHA BHKOPHUCTOBYBATU 1
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palioHalbHO HUM KEpyBaTH, OCKUIbKM BIH MPOTpecye 4epe3 HHU3KY 3a3aalieriib
BHU3HAUYEHMX CTAaJlli, X04a 1 HE BIAMOBIIHO JI0 KOPCTKUX Mojeseil. Yepes Haronoc Ha
MPOIIECyaTbHOMY XapaKTepi MEePEroBOPiB IX MOMKIMBO MPOAHAIIZYBAaTH HE TIJTBKH SK
IPOIIEC, a M K FOPUAUIHI MOJACII MPUUHSATTS PILICHb.

AiizenOepr[189] mocniauB HOPMATUBHI MUTAHHS, 110 BUHUKAIOTh B PE3yJIbTaTI
aHamizy po30DKHOCTEH MK 3aKOHOJAABCTBOM Ta pPIIIEHHSIM, 3 OJHOrO OOKy, Ta
NeperoBopu sik HehopMaIbHUN MPOLIeC MPUUHATTS PillieHb, 3 1HIIOro O0Ky. Ha miif
MiZICTaBl, II€ TaK MOXKHA PO3PI3HUTH HOPMOTBOPUI Ta TPAHCAKIIIMHI EPEroBOPH SIK
PO3IIMPEHHsI 3aKOHOJIaB4YOi (PYHKINT Ta BEJICHHS IEPEroBOpiB, SK HedopMaabHa
aHajoris oMIIiHHOrO MPUUHATTS pillieHb. PO3MeXXyBaHHS € MPUHIIMIIOBUM, OCKIJIBKH
BOHO KOHTEKCTyaji3ye IMpaBOBl MEPErOBOPH, IO CTOCYIOThCA ab0 CTBOPEHHS
3aKOHHMX IpaB, a00 BUPIIIEHHS CYNEPEUOK 11010 3aKOHHUX TpaB. [leperoBopu 11010
OPUMHATTA TpaB CTOCYIOThCS MaillOyTHbOI TMOBEIIHKHM, TOKH MEPEroBOPU IMPO
CYTIEPEUKH CTOCYIOThCSI CYNEPEUOK, 110 BUHUKIIN B PE3YyJIbTaTI MUHYJIHUX MOIIH.

PoGotra AiizenOepra TakoX TMOPYIIyE BAXKIMBE NUTAaHHSA TMPO XapakTep
neperoBopiB 'y KoHTekcTi cucremMu ADR. PisHunsg MK mneperoBopamMu 1010
HOPMOTBOPUYOCTI Ta MEPErOBOPIB MPO CYNEPEUKH CTBOPIOIOTh HOPMATHUBHY OCHOBY LIS
KOHTEKCTyasi3amii 18ox (opm neperoopis. [leperoBopu, sk ocuoBHuit npouec APC,
CTOCYIOThCS IEPETOBOPIB MIOJI0 Cynepeuok. Sk Bkasye ix Haza, APC 30cepemkene Ha
BUpIIIeHH] cynepedok. Hi B skomy pa3i 3HaU€HHS IEPETOBOPIB 111010 HOPMOTBOPYOCTI
He € 3aHmkeHuM. OOuBI (OPMU MEPETOBOPIB € OAHAKOBO BaKIMBUMHU. OOHAK, 5K
OCHOBHMI aJbTEpPHATUBHUI MPOILIEC BUPILICHHS CIIOPIB, IEPETOBOPH CJIIJ TIIYMAYUTH
K BHpILIEHHS CYINEpPEYOK, HE3aJeKHO BiJ TOro, Yd € iX 3MICT 3aKOHHUM YU
HENpaBOBUM. TOMY KOHKpPETHE 3HAUEHHS BU3HAUYAE MIEPETOBOPU K OCHOBHUI MPOIIEC
APC.

[Tosia cuctemu ADR Takox mpusBena 10 KPUTHUYHOI OIHKU TPAAMIIHHOT
CTPYKTYpH Ta CTpaTerii IOpUINYHHUX MEePEroBOpiB. 3BUUAHII KOHKYPEHTHUHN MiIX1]1
0 HOPUAUYHUX TEPEroBOPIB  XapaKTEPU3YEThCS CTaHAApTHOIO pPobOoToro[190]
pPO3pOOKH METOMIB MPHUHIIMIIOBUX TMeperoBopiB[191] Ta mMOHATH IHTETpaTUBHHUX

neperoBopiB[192]. 1li iHHOBAIIMHI MIIXOAM JI0 TIEPErOBOPIB IMPEACTABIAIOTH
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TEeHJICHIII0, KA BIAXOAUTH BiJ JIHIMHOT CTPYKTYpHU PO3MOJILTY, XapaKTEpHOI s
IOPUIUYHUX TIEPETOBOPIB y MOETHAHHI 3 KOHKYPEHTHOIO CTPATETIENO.

BinnmoBiae BUIHO 3 IOpuAMYHOI JiTepaTypu, mo minuia aani. KoomepatuBha
cTpateriss YinbsiMca HaOyna BuAAaTHOro 3HadeHHsA[193], miaTBeppKyro4u, 10
CTpaTerist BIAPI3HAETbCA B KOHKYPEHTHOI, MOXE€ 3aCTOCOBYBAaTHCS B pPaMKax
3MarajibHOl CTPYKTYPH IOPHUIUYHHUX IEeperoBopiB. Tak camo, OyJIO 3aCTOCOBAHO
IHTeTpaTUBHY CTpATErir0 Ha OCHOBI MOJIEl BHUPIIICHHS MpoOJieM po3poOsieHy 1
BripoBakeHy Menkenb-Menoy[194]. 3 pi3Hux Todok 30py, JloBenrans[195] Tta
INdopa[196] 3abe3nedyroTh palliOHAbHI MIJACTaBU JUIsi BUOOPY CTpaTerii 100
MPaBOBUX MEPETOBOPIB.

Y poborax Mmuykina Tta Kopaxaysepa[l97] Mano CHOUTBHOTO 3 TEOPI€IO
MEePEroBopiB, aje OjHa iJiesl, Ky BOHHU BHCJIOBWJIM, 3p0oOmia ix poOOTy BiAOMOIO.
[IeperoBopu, 110 CTOCYIOTHCSI IOPUAMYHOTO CHOPY, BIAOYBaIOTHCA «B TiHI 3aKOHY»,
CTBOPIOIOUM THM CAMUM MEPETrOBOPHUI (POHT JJIs1 yUacHUKIB criopy. « TiHb 3aKOHY»
3BY)KYy€ 3HAu€HHS TIEpEeroBOpiB sK oOcHOBHOro mpouecy APC mopa3y, komm
3aCTOCOBYETHCS B ITPAaBOBOMY cepenoBHili. OKpiM TOTO, BOHA pO3yMI€ThCs sIK popma
NEperoBopiB  MpO CyNEpeyKd, OCOOJMBHIA THII TIEPErOBOpIB, SKAW MOXKHA
OXapaKTepu3yBaTh K «IOPUIWYHI MEPEroBOpW» Ta € MPOJYKTOM KOHIIEMIi «TiHI
3akoHy». Ll kopoTka ¢pa3a IHKANCYJIIOE caMy CyTh EPETOBOPIB, IO BiAOYBAIOTHCS
Ha T IOpuAnYHUX mnporeciB. IOpuaudHi meperoBopu nependadarTh pe3yibTar y
BUTJIAJII BHHECEHOTO pIIIEHHS, THUM CaMHM 3alpOBa/UKYIOUM IMpele/IeHTHE,
MaTepiajbHe TPaBo, JOKAa3U, a TAKOXK BIACTHBI 3aTPUMKH Y CYZ0OBOMY TPOIIEC], HOTO
HEBU3HAUYCHUM pe3yJIbTaT Ta HOTO HEMOMIPHI TPAHCAKIIIMHI BUTPATH, K (haKTOPH, 110
0e3nmocepeIHbO BIUIMBAIOTH HA CYTh IIEPETOBOPIB.

[ToHATTIO HOPUAMYHUX MEPEroBOpIB Jayu IikaBe Bu3HaueHHS Kpinep[198] i
[amantep[199]. Ipamorouun 3 NPUITYIIEHHASM, 10 OUTBIIICTD IOPUANYHAX CYTIEPEIOK
BpEryJbOBaHI IEPETOBOPAMH, 111 aBTOPH 3a3HAYAIOTH, 110 TIEPEKOHIINBA MTPUCYTHICTh
CY[iB MPEACTaBIIsi€ ANbTEPHATHBY PIIICHHS, SKIIO MEPErOBOPH HE MpOBAIATHCA. Ls
171est MPOBOKY€E AYMKY MPO METy Ta (DyHKIIIIO MEPEroBOPiB SIK OCHOBHOTO BUPIIICHHS

npolecyalbHuX cynepedok B cucteMi ADR Ta Bkazye nuisx Juisi MOAANIBIINX
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JOCTI/DKEHb IOJI0 B3a€MO3B'SI3KY MDK HOPUIUYHUMHU TIEPETOBOPAMH Ta CYJOBHM
pIILICHHSIM.

Buennsi nux aBTOpiB, MOJSATAa€ y TOMY, IO MEPETOBOPH — II€ HE BHIIAJKOBA
comianpHa cdepa, moaisi abo HEWITKUM crnocid croiakyBaHHs. [leperoBopu MarTh
dbopMy muctenTBa Ta HaykoBy ¢dopmy. Y 1iil ¢opMi MOXKHA BUAUINTH TEBHI
MpOoLECyaibHI €Tanu, pO3MEeXyBaTu NIEBH1 OPMU MEPETOBOPIB, BU3HATHU IX MOTEHIIIAT
K METOJ BHUPIIICHHS TpPOOJeMH Ta TpoaHaNi3yBaTH XiJl X MPOBEIACHHS MUIIXOM
BIIOOPY pI3HUX cTpateriii. Uepe3 CBOIO MOMYJSIPHICTH IILOTO METOMY BHUPIIICHHS
CIOpiB, MIJABUILEHY yBary OyJl0 30cepe/keH0 Ha poil Ta (QyHKIIi mnporecy
NeperoBopiB, SK BOHM 3aCTOCOBYIOTHCS B TMPaBOBOMY KOHTekcTi. Hacmpami
MEPETOBOPH MPO TPYAOBI BIAHOCHMHHM YW OYJb-SKE 1HIIIE KOHTEKCTHE 3aCTOCYBAHHSI
MOXYTh OyTH OOpaHi K HE HOPUAUYHI MEPETOBOPH. Y KOXKHOMY BHMAAKY IIeH
CHeIlai30BaHUN KOHTEKCT TeBHOI (OpMU TEPEroBOpiB, SKUW TMOB'A3aHUN 3
TEOPETHYHOI0 MOJICJUTI0 TEepPEeroBOpiB. Bce 1e mae HaAM MOMUIMBICTH JOCIITUTH
Oe3MepepBHICTh MK TMEPEroBopamMu SIK He(OpMaJIbHUM IPOIECOM 13 IOPUIUYHUMU

nmeperoBopamu.
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SECTION 7. THE CRIMINAL PROCESS

DOI 10.46299/ISG.2021.MONO.LEGAL..11-154-163
7.1 Special features of the criminal provision of the attorney general

Bci rpoMansiHu MaroTh piBHI KOHCTUTYIIHMHI MpaBa 1 CBOOOAM Ta € PIBHUMU
nepen 3akoHoM. BiamosigHo 1o 4. 1, 2 c1. 24 Konctutyuii Ykpainu He Moxe OyTH
MpUBLIETB Y1 OOMEXXEHB 32 O3HAKAMU PacH, KOJbOPY LIKIPH, MOJITUYHHUX, PETITTHHUX
Ta IHIIUX [EePEKOHaHb, CTaTi, €THIYHOIO IMOXOJKEHHS, MANHOBOTO CTaHy, MICII
NpOXUBAaHHS, 33 MOBHMMH a0o0 IHIIMMH oO3HaKamu. IIpore, KpuMiHaJILHUIA
npolecyalbHUl 3aKOH BCTAaHOBJIIOE OCOOJIMBOCTI MPOBAKEHHS MLIOJIO OKPEMOi
kareropii oci0 (rmaBa 37 KIIK Ykpainn).

OcoOnuBuii MOPSAOK KPUMIHAIBLHOTO MPOBAKEHHS 31MCHIOETHCS CTOCOBHO
oci0, 3azHaueHux y cr. 480 KIIK VYkpainu (mami KIIK), 3okpema, I'eHepasibHOTO
mpokypopa. Oxpim  KIIK, ocobmmBocTi TpUTSITHEHHS A0  KPUMIHAIBHOI
BIJIMOBIIABHOCTI ['eHepanbHOro npokypopa Bu3HauaroThess Koncruryiero Ykpainu,
3axonoMm Ykpainu «IIpo mpokyparypy» Big 14.10.2014 p., 3akonom Ykpainu «IIpo
Pernament BepxoBuoi Pamu Ykpainw» Bim 10.02.2010 p., 3akonom Yxkpainu «IIpo
Bumy pagy npaBocyas» Big 21.12.2016 p., Ta BIATOBITHUMH I11/13aKOHHUMHU aKTaMHU:
[Tonoxxennsam mpo mopsAnok podotn KsamidikamiifHO-IUCUUIUTIHAPHOT — KOMICii
npokypopiB Big 27. 04. 2017 p., [lonoxenuam mpo Paay npokypopiB Ykpainu Big 27.
04. 2017 p., Permamentom Buioi Pagu [TpaBocyaas Big 24. 01. 2017 p. Ne 52/0/15-17
Ta iH.

BuzHnauanbHUMU prcaMu OCOOIMBOTO MOPSIKY KPUMIHATBHOTO MPOBAKEHHS
€: 0coOJMBlI TOPSAKM 3aCTOCYBaHHS 3aTpUMaHHs Ta/abo 3amo01KHOTO 3axofy,
MOBIIOMJIEHHS ~ TIPO  MiA03py,  MIACTIAHOCTI  JIOCYAOBOTO  PO3CIITyBaHHS,
BIJICTOpOHEHHs1 ['eHepanbHOrO NPOKypopa BiA MOCaAM, MIJCYAHOCTI CYAOBOIO

pO3TasiAy, 3BUTbHEHHS | 'eHepanbHOro MPoKypopa 3 Mocau.
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1. Koncturyuitno-npaBoBuii craryc ['eHepaabHOTro mpoKypopa.

KoHnctutyiitHo-nnpaBoBuii ctatyc ['eHepanbHOro MpOKypopa 3aKOHOAABEIh
po3kpuBae B Konctutyuii Ykpainu, 3akoni Ykpainu «IIpo mpokyparypy», 3akoHi
VYkpainu «IIpo Permament BepxoBHoi Pagum Ykpainu» Ta neskux IHIIMX ITPaBOBUX
aktax. 3rigHo 31 cT.131-1 Koncturymii Ykpainu ['eHepansHuil IPOKYpOp OUYOIIOE
npokyparypy. BinnmosigHo 1o m. 25 4. 1 c1. 85 Koncturyuii Ykpainu, ct. 40 3akony
VYkpainu «IIpo npokyparypy», ct. 212 3akony Ykpainu «IIpo Permament BepxoBHoi
Pamn VYkpaian» I'eHepanbHuM NPOKYypOp mpu3HadaeTbes Ha nocany [Ipesmnentrom
VYkpainu 3a 3ronoro Bepxonoi Panu Ykpainu (nami BP Ykpainu) Ha 6 pokiB 1 ojHa i
Ta )X 0c00a HEe MOXKe 001MMATH 1110 TTOCaTy JIBa CTPOKHU MOCHiIb. PilieHHs mpo HagaHHs
sronu BP Ykpainu Ha npu3HaueHHs Ha ocaay Ta 3BUIbHEHHs 3 mocaau [Ipesunentom
VYkpainu ['eHepanbHOro MPOKypopa MNPUUMAETHCA  BIAKPUTHM  MOIMEHHUM
roJ0CYyBaHHSIM O1IbINICTIO TOJO0CIB HAPOJAHUX JIEMYTATIB BiJl KOHCTUTYLIMHOTO CKJIaTy
BP Vkpainu 1 opopmiserscs BianoBiaHo0 nocranoBoto BP Ykpainu. Bianosigxo 1o
n. 25 4. 1 cr. 85 Koncturynii Ykpainu, ct. 213 3akony Ykpainu «IIpo Permament
Bepxonoi Pagu Ykpainn» BP Ykpainu moxe BucinoBuTH HenoBipy I'eHepanbHOMy
IPOKYPOPOBI, 1110 Ma€ HACTIAKOM Horo BijcTaBky 3 nocaau. Crt. 40 3akony Ykpainu
«IIpo mpokypatypy» BCTaHOBIIIOE 3arajbHl BUMOTH AJisi [ eHepaabHOro MpOKypopa:
['enepansHuM TIPOKypopoM Moxe OyTu (izmdHa 0coba, sSika Ma€ BUINY HOPHIAAYHY
OCBITY Ta CTa)Xx poOOTH B raiy3i mpaBa He MeHIe 10 pokiB; 2) BOJOMIE JIEPKABHOIO
MOBOIO; 3) Ma€ BHCOKI MOpPaJbHO-IUIOBI, MPOQECIiHI SKOCTI Ta OpraHi3aTOpPChKi
3110HOCTI; 4) CTOCOBHO SIKOTO BIJICYTHI 00CTaBWMHHU, NependadeHi 4. 6 cT. 27 3akoHy
VYkpainu «IIpo npoxkyparypy», BIAIOBIIHO 10 SIKOi HE MOXKe OyTH IPOKYPOPOM OY/Ib-
SKOTO piBHs 0c00a, sika: 1) BU3HaHa CyJoM 0OMEKEHO J11€31aTHOI0 a00 HE1€3JaTHOTO;
2) Ma€ 3aXBOPIOBAHHS, 1110 MEPEIIKO/PKa€ BUKOHAHHIO 000B’SI3K1B MPOKYpopa; 3) Mae
HE3HATY YU HEMOTalleHy CYIUMICTh ab0 Ha Ky HakjiIajajaocs aJMiHICTpaTHUBHE
CTSITHEHHS 32 BUMHEHHS MPABOMOPYIIEHHS, OB’ A3aHOT0 3 Kopytuieo. Ct. 18 3akony
VYkpainu «IIpo mpoxkypaTypy» BHU3HAUaA€E, M0 AISUIBHICTIO, HECYMICHOIO 3 JISJIbHICTIO
npoKypopa Oyap-sikoro piBHsS, €: 1) oOliimaHHS mnocagu B OyAb-IKOMY Oprasi

JIep>KaBHOI BIaJH, IHIIOMY JE€p>KaBHOMY OpTaHi, OpraHi MICIEBOIO CaMOBPSI1yBaHHS
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Ta TMPEACTABHUIBKUN MaHAAT Ha JepKaBHUX BUOOPHUX MOcajax; 2) MOpyUICHHS
oOMEXeHb II0JI0 CYMICHMIITBA Ta CYMIIIEHHS 3 IHIIMMH BHUJAMU JiSUTBHOCTI,
BU3HAauUeHUX 3akoHOM Ykpainu «IIpo 3amobiranHs Kopymiii»; 3) HaJEXKHICTH [0
MOJITUYHOT MapTii, y4acTh y MOJMITHYHUX aKIIsIX, MITUHTaX, CTpaiikax. Bumoru 1mo/1o
HECYMICHOCTI 3 JISUTHHICTIO TIPOKypopa, mepeadadeni 4. 1 cr. 18 3akony Ykpainm
«IIpo mpokypaTypy», HE NOUIMPIOIOTHCS Ha Yy4acThb MNPOKYPOPIB y iSTIBHOCTI
BUOOPHUX OPraHiB PENITiMHUX Ta TPOMAJCHKUX OpraHizaiii. BiamoBigHo /10 4. 2 CT.
53 3akony VYkpainu «IIpo npokypatypy», mn. 11.9 Permamenty Bumoi Pann
[IpaBocynnss B pa3i mopyuieHHs ['eHepaJlbHUM TPOKYpOpPOM BHMOT  LIOJIO
HecymicHOCTI Bwuma paga mnpaBocysi BHOCUTh TOJaHHS MPO  3BUIBHEHHS
['enepanbHoro mpokypopa 3 mnocamu Ilpesupenty VYkpainu. Ockinpku mocafia
['enepanbHOTO MPOKYpOpa € aIMIHICTPATUBHOIO TIOCAI0I0, TO BIAMOBIAHO 10 1. 5 4. 3
ct. 40, 4. 6 ct. 39 3akony VYkpainu «lIpo mpokypaTypy» ioro He Moxe OyTu
MPU3HAYEHO, SIKIIO BIH Mae 3a0OproBaHICTh 31 CIJIaTH alIMEHTIB Ha YTPUMAaHHSI
JTUTHUHU, CYKYITHUH pO3MIp KO MEPEBUIIY€E CYMY BIJIMOBITHUX IUIATEXKIB 32 6 MICSIIIB
3 JOHS Tpen’sBJICHHS BHKOHABYOTO JOKYMEHTa J0 NPHUMYCOBOIO BHUKOHaHHA. Y
BUIMAJKY  BHU3HaHHA [ 'eHepalbHOr0  NPOKYypopa BUHHUM Yy  BUMHEHHI
aJMIHICTPATUBHOTO MPABOMOPYIICHHS, OB’ I3aHOT0 3 Kopymiieto, KpamidikariiiHno-
AUCLMILTIHAPHA KOMICisl IPOKYPOPiIB BHOCUTH MOJAHHS PO 3BUIbHEHHA | eHepambHOTO
npokypopa 3 nocaau [pesunenty Ykpainu BiAMOBIAHO 70 4. 2 ¢T. 54 3akoHy YkpaiHu
«IIpo mpokyparypy».

BignoBinno mo cr. 9 3akony VYkpainu «Ilpo mpokypatypy» I'eHepanbHuit
IPOKYpPOp Ma€ HACTYIHI MOBHOBAXEHHS: 1) MpecTaBisie MPOKypaTypy y 3HOCHHAX 3
OpraHaMu JepaBHOI BIaJM, IHIIMMH JCPKABHUMHU OpraHaMu, OpraHaMu MiCLIEBOTO
CaMOBpSAyBaHHS, Ooco0aMu, MIANPUEMCTBAMHU, YCTAHOBAMHU Ta OpraHi3allisiMH, a
TaKOX TPOKypaTypaMu IHINMUX JepKaB Ta MDKHAPOJHWMH OpTaHi3ailisMu; 2)
OpraHi3oBY€ JiSIBHICTh OPTaHiB IPOKYpaTypu YKpaiHu, BU3HAYA€ MEK1 TOBHOBAKEHb
Odicy I'enepanbHOro mpoxkypopa, o0JacHUX Ta OKPYKHUX MPOKYypaTyp y 4YacTHHI
BUKOHAHHS KOHCTUTYIIHUX (YHKIIIH; 3) MpU3Hayae MPOKypOpiB HA aIMIHICTPATUBHI

mocajgyd Ta 3BUIBHSAE iX 3 aJAMIHICTpAaTUBHUX TOCaJ Yy BHMAJKax Ta MOPSAKY,
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BCTAHOBJIEHUX IIMM 3aKOHOM; 4) y BCTAHOBJIEHOMY MOPSAKY Ha MiJACTaBl PIIICHHS
BIJIMOBIAHOTO OpraHy MNpO MPUTITHEHHS 0 JUCHMIUIIHAPHOI BiAMOBIAATBHOCTI
MIPOKYypOpa MpHiiMae pillieHHs MPo 3aCTOCYBaHHS 10 TTpokypopa Odicy I'enepanpHOTO
IPOKYpOpa, MPOKypopa 001acHOI MPOKYpaTypy AUCIUILUTIHAPHOTO CTSATHEHHS a00 Mpo
HEMOXJIMBICTh TIOJIATIBIIOTO MepedyBaHHS TaKkoi OCOOM Ha Mocaji MPOKypopa; 5)
MpU3HAYa€e Ha TMOCaAu Ta 3BUIBHSE 3 mocan mpokypopiB Odicy I'enepampHOTO
OPOKYpOpa y BHIIJIKaX Ta MOPSAKY, BCTAHOBJICHHX LKUM 3aKOHOM; 6) 3/1HCHIOE
pPO3MOiT 00OB’A3KIB MK MEPIIMM 3aCTYITHUKOM Ta 3aCTyMHUKaMH | eHepasbHOTro
MPOKYypopa; 7) 3aTBEP/KYE aKTH 3 TIMTaHb 111010 BHYTPIITHLO1 OpraHi3alii AisIbHOCTI
OpraHiB MpoKypatrypu; 7-1) 3aTBeppKye CTpaTeriro pPO3BUTKY MpOKypatypu; 7-2)
3aTBEPKYE TMOJIOKEHHSI PO CUCTEMY 1HAMBIAYaJIbHOTO OLIIHIOBAHHS SIKOCTI poOOTH
IIPOKYPOPIB Ta CUCTEMY OIIHIOBAHHS SIKOCTI POOOTH MPOKYpOPiB; 7-3) 3aTBEPIKYE
MOPSIZIOK BUMIPIOBAHHSI Ta PETYJIIOBAHHS HAaBaHTAXXEHHS Ha TMPOKYpopiB; §)
3a0e3neyye BUKOHAHHS BUMOT IOJO MiJBMINEHHS KBamidikauii nmpokypopiB Odicy
['enepanbHOTrO MpOKypopa; 9) 3aTBeplKye 3arajibHI METOAMYHI PEKOMEHAAIT IS
POKYPOPIB 3 METOI0 3a0e3MeueHHs] OJHAKOBOTO 3aCTOCYBAaHHS HOPM 3aKOHOJ/IaBCTBA
VYkpainu mijgq 4Yac 3AIMCHEHHS MPOKYpPOPCHKOi MissIbHOCTI; 9-1) 3a momaHHSM
['enepanpHO1 iHCTIEKITIT HATTpaBsie MaTepianu 10 Jep>kaBHOTO OFOPO PO3CIiAYBaHb; 9-
2) BHU3HAYAE€ TIOPSAMOK PO3TJSIAY 3BEPHEHb IIOJ0 HEHAIEKHOTO BUKOHAHHS
IPOKYPOpPOM, SIKHUM 00iiiMae aJMIHICTPAaTUBHY II0Cay, IOCAJ0BUX OOOB’S3KiB,
BCTAHOBJIGHUX JJI BIAMOBIAHOI aaMiHiCTpaTuBHOI mocaau; 10) BHUKOHYe 1HIIN
MOBHOB&KEHHS, Mepe10adeH] MM Ta 1HIIMMHU 3aKOHaMHu Y Kpainu. BianoBigHo 10 u.
5 cr. 81 3akony VYkpainu «IIpo mnpokyparypy» BIH 3AIHCHIOE Oe€3MOCEpEaHE
KEepIBHUIITBO KepiBHUKOM Criemiaii3oBaHOi aHTUKOPYMIIHHOT pokyparypu. Y. 6 cT.
19 3akony Ykpainu «IIpo nmpokypatypy» 3000B’s3y€ yCiX MPOKYpPOPiB: 1) BUABIATH
noBary 0 oci0 miJ 4Yac 371HCHEHHS CBOiX MOBHOBaXEHb, 2) HE PO3TOJIOIIYBaTH
B1JIOMOCTI, SIKi CTAHOBJISITh TAEMHHUITIO, 110 OXOPOHSETHCSA 3aKOHOM; 3) MIATH JIUIIE HA
iJICTaB1, B MeXax Ta y crocio, mo nepeadadeni KoHCTUTyIi€to Ta 3aKkoHaMu Y KpaiHu;
4) nonepxyBaTHCS MPABWI MPOKYPOPCHKOI €THUKHU; 5) IIOPIYHO MPOXOJUTH TAEMHY

nepeBipky goopouecHocTi. Ct. 6 3akony Ykpainu «IIpo mpokypaTypy» 3000B’s3y€
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I'enepanpHOTO MpOKYypopa MOpPOKy 10 1 kBiTHA mojxaBatu 10 BP Ykpainu 3BiT npo
TUSJIBHICT TPOKYpaTypu, SKUW MICTUTh 1H(opMmarito mnpo: 1) craTucTU4HI Ta
aHAJIITUYHI JaHl IIOJAO BHUKOHAaHHSA (DYHKIIH, MOKIAJACHUX HaA MTPOKYyparypy; 2)
(akTUYHY 4YHUCENBHICTh OPraHiB MPOKYypaTypH; 3) 3a0€3MeueHHS He3aJeKHOCTI
IPOKYpPOPIB, 30KpeMa KUIbKICTh MOBITOMIIEHB IIPO 3arp03y HE3aJIEKHOCTI MIPOKYpopa,
Akl Hagiimmu g0 Paau mpokypopiB Ykpainu, Ta iHGoOpMaliio MOAO0 NPUHHATHX 3a
TaKUMHU TIOB1JIOMJICHHSIMU pillieHb; 4) 3a0e3MeueHHs] 3aKOHHOCTI Ta JOOPOYECHOCTI Y
TISUTBHOCTI IPOKYPATypH, 30KpeMa KiJIbKICTh: IEPEBIPOK JOOPOUECHOCTI MPOKYPOPIB,
MPOBEJECHUX MiAPO3A1IaAMU BHYTPIIIHBOT O€3MeKkH, Ta iH(popMallito 11010 MPUHHATHUX
3a TAKUMH TIepEBIpKaMU PillIeHb; MPOBEACHUX CITY>KOO0BHUX pPO3CIiAyBaHb, IHHOPMAIIiIO
II0JI0 MPUBOAIB 1 MIACTaB AJIs IX MPU3HAYEHHS Ta MPOBEACHHA 1 MO0 MPUMHATUX
pillIeHb 3a pe3yJbTaTaMu MPOBEACHHS TAKUX CIY>KOOBUX PO3CIIlyBaHb; 3BEPHEHb Ta
CYJIOBUX CIIpaB IIOJO BIAIIKOJYyBaHHS JEP>KAaBOK LIKOAM, 3aBAAHOI HE3aKOHHUMHU
pIICHHAMH, JiIMH Y OE3IISTBHICTIO TPOKYypopa, Ta pPO3MIp Takoi IIKOJH,
BIJIIIKOJAOBAHUI JIepKaBOIO 3a 3BITHUI NEPIOJ; CYAOBHX CIpaB ILIOJ0 3BOPOTHOI
BUMOTH JEpXaBu JI0 MPOKYPOpIB Ta CyMa KOIITIB, BUTpeOyBaHa 3a 3aJOBOJICHUMHU
CyJIOM 3BOPOTHHMH BHUMOTaMHU AEP>KaBH; TUCHUIUIIHAPHUX CKAPT 1100 HNPOKYPOPIB,
iHGOpMaIlIIO IIOJI0 MPUNHATHX PIIIEHb 3a Pe3yJbTaTaMU PO3IJIALY TaKHX CKaprT;
pIlIeHb PO HASBHICTh JUCHUIUTIHAPHUX MPOCTYIKIB MPOKYPOPIB Ta MPO HAKIIAJACHI
(3acTocoBaHi) TUCHUIUIIHAPHI CTSATHEHHS; 5) KOLITOPUCH OpPraHiB MPOKypaTypHu Ta ix
BUKOHAHHS; 6) 3a0€3MeUeHHs IisTIbHOCTI OpraHiB MPOKYPOPCHKOTO CaMOBPSTyBaHHS,
7) BIIOMOCTI, 3a3Ha4eHi y 1. 1. 1-5 4. 2 1anoi ctarTi 110,10 AisuibHOCTI CrieriaaizoBaHo1
AHTUKOPYIIINHOT MpOKypatypu; 8) 1HIINI BIJIOMOCTI, II0 CTOCYIOThCS PE3YJbTaTiB
TISUTBHOCTI IPOKypatypu. ['eHepanbHMil POKYPOP OCOOUCTO 3BITYE MPO JISIIBHICTD

opratiB ipokypatypu nepen BP Ykpainu Ha 11 iieHapHOMY 3aciIaHHI.

2. I'apanTii He3anexxHocTi ['eHepanbHOrO MPOKypopa.
['apantii He3anexHOCTi ['eHepasbHOrO MHPOKypopa — OJIUH 13 KIIOYOBHX
CTaTyCHHUX €JIEMEHTIB opraHizauii npokyparypu. JoOpoBonbcbkuii [I. M. 3a3Hauae,

mo ['eHepallbHUII TPOKYpOp BIIrpae BaXJIuWBY pojib Yy (YHKIIOHYBaHHI
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POKYPOPCHKOI CUCTEMH, a, OT)KE, NUTaHHSI 3a0e3MEYCHHS HOTO HE3aJIeKHOCTI
TICHO TOB’SI3aHE 3 peali3alll€lo 3acai He3aJIe)KHOCTI MPOKypaTypH B miiomy. CT. 16
3akony Ykpaiau «IIpo mpokypaTypy» nepeadadae HaACTYIHI TapaHTIl HE3aJIEKHOCTI
IIPOKYPOPIB YCiX PiBHIB: 1) 0COOIMBHUM MOPSIAKOM HMOro MPU3HAYECHHS HA MOCany,
3BUIBHEHHS 3 TMOCAJaW, MNPUTATHEHHS [0 JUCIUIUIIHAPHOI BiJNOBIAANBHOCTL, 2)
MOPSIIKOM  3/IIMCHEHHS TOBHOBA)XKECHb, BU3HAYCHHM TMPOIECYaTbHUM Ta 1HIIAMH
3akoHaMu; 3) 3a00pOHOI0 HE3aKOHHOTO BIUIMBY, THUCKY UM BTPYYaHHS y 3IiHCHEHHS
MOBHOBAXXEHb MPOKYpPOpa; 4) yCTAaHOBJICHUM 3aKOHOM TOPSAIKOM (DiHAHCYBaHHS Ta
OpraHizaliifHOro  3a0e3MeueHHs  AUIBHOCTI  MPOKYpaTypu; S5)  HAJICKHUM
MarepiaibHUM, COIllaJlbHUM Ta TICHCIMHMM 3a0€3IMeueHHsIM TpoKypopa; 6)
(GYHKIIIOHYBAaHHSIM OpraHiB MPOKYPOPCHKOIO CaMOBPSAYBaHHS;, 7) BHU3HAUEHHUMHU
3aKOHOM 3aco0aMu 3a0e3rnedyeHHs 0COOMCTOI 0€3MeKH MPOKypopa, WIECHIB HOTro CiM'i,
MaiiHa, a TaKOX 1HIIMMH 3aco0aMu X mpaBoBoro 3axucty. Llg crarts Hamae Oynb-
AKOMY TMpPOKYpOpY TMpaBO 3BEPHYTHUCS 3 TMOBILAOMJICHHSIM TIPO 3arpo3y HOTo
He3aleXXHOCTI A0 Pamu mnpokypopiB VYkpaiHu, sika 3000B’si3aHa HEBIAKIIATHO
MEPEBIPUTH 1 PO3TIIIHYTH TaKe 3BEPHEHHS 32 HOTO y4acTIO Ta BXKUTHU B MEXaX CBOIX
MOBHOB&XEHb, IEpea0adyeHuX MM 3aKOHOM, HEOOXITHUX 3aXOIIB MJid YCYHECHHS
3arpo3u. Ct. 3 gaHoro 3aKoHy TapaHTye€ 3aXHCT HE3aJEKHOCTI MPOKYPOPIB HUISIXOM
3aCTOCYBaHHS TapaHTiil BiJl HE3aKOHHOTO MOJITUYHOTO, MATePiaIbHOTO YU 1HIIIOTO
BIUTMBY Ha MPOKypopa IOAO0 MPHHHATTA HUM PIlIeHb NMPU BUKOHAHHI CITy>KOOBHX
000B’sI3KIB Ta BHACIIOK MOJITHYHOT HEUTPANIBbHOCTI MPOKypaTypu. BinnosiaHo A0 4.
4 ct. 49 manoro 3akoHy 10 ['eHepalbHOTO MPOKYypopa HE MOXKe OyTH 3aCTOCOBAHO
IUCIMIUTIHAPHE CTATHEHHSI Y BUII PIMICHHS MPO HEMOXIIMBICTH MOAAIBIIOTO HOTO
nepeOyBaHHs HA MOCA/II.
3. Tlopsimox 3aTpumanHs [ eHepalibHOTO MPOKYypopa Ta 3acTOCYyBaHHS /O HBOTO
3aMmoO1KHUX 3aXO0/IB.

Bianosimno 110 9. 2 c1. 176 KIIK 3atpuManHs 0co0M € THMYaCOBUM 3aM001KHUM
3aX0JI0M, TOMY CTOCOBHO [ €HepaibHOTO MPOKypopa BOHO Ma€ Ty K OCOOJIMBICTb, IO
1 iHmi 3anmoOikai 3axoan. OCOONMBICTIO TOPSIKY 3aTpuMaHHS [ eHepansbHOTO

IPOKYpOpa Ta 3aCTOCYBAaHHA JI0 HHOTO 3aMO01KHUX 3aXO[IB € 3000B’sI3aHHS OpraHy
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ab0 mocagoBoi ocodwu, siki 3aTpuManu ['eHepaabHOTO MPOKypopa abo 3acToCyBaju 10
HBOT'0 3aM001KHUMN 3aXi/l, BAKOHATH BUMOTY, sika repeadoadena 1. 2 4. 1 cr. 483 KIIK,
a caMe — MOBIAOMUTH MPO 3aCTOCYBaHHs 3aMOO1KHOIO 3aX0y OpraHH 1 CIy» OOBI
ocoOu, SKi WOro MNpU3HAYWIM YW BIJAMOBIJAIOTH 3a 3aMilleHHs1 Horo mocaau. Lle
CTOCY€ETHCS YCIX BUAIB 3aMTOODKHUX 3aXOIB Ta YCIX BUJIB 3aTPUMAaHHs, sIK1 3a3Ha4EH1
y KIIK. 3 ypaxyBaHHsM ONpoueaypHy MPU3HAYEHHS | '€HepaibHOro NpoKypopa TaKuMu
CIy>)k00BUMH 0CcO0aMU € TIpE3UACHT YKpaiHu Ta JenyTarchbkuil koprnyc BP Ykpainu.
BinnmosigHo g0 4. 3 cT. 9 3akony Ykpainu «[Ipo mpokypatypy» y pasi BIACYTHOCTI
['enepanbHOrO MNpPOKypopa MOro MOBHOBAXEHHS 3IIMCHIOE NEPIIMNA 3aCTYIMHUK
I'enepanpHOTO IPOKYpOpa, TOMY BiH MOBIAOMISETHCA TeXK. OCKIIBKHA BIAMOBIIHO 10
cT. 63 nanoro 3akony [Ipe3uneHT Ykpainu Bunae ykas mpo 3BuUibHeHHS [ eHepaabHOro
IPOKypopa 3 MOcaay Ha MiACTaBl Ta B MeXaxX MOJaHHS BIJMOBIIHOTO OpraHy, LIO
3MIMCHIOE NHUCIMIUIIHAPHE TPOBAKEHHS MO0 TPOKYpPOpiB, (2 UM OpPraHOM €
KBamnidikamiitno-gucuumiinapHa Komicisi mpokKypopi), uu Bumoi paau npaBocyais,
to KBamidikarmiiino-guciumiiHapHa KoMicis IpoKypopiB 1 Buia pana npaBocyas
BIUTMBAIOThH HA 3aMillleHHs mocaau [ enepanpHOro nmpokypopa. Tomy Kamidikariitao-
JTUCLUIUTIHApHA KOMICIsl MPOKypopiB 1 Buiia paia nmpaBocyais MOBIIOMIISIOTHCS TEXK.
KpuminanbHi MpaBOMOPYIICHHS, SKI BYUHSIOTBCA | €HEpaTbHUM MPOKYpPOPOM,
NOJUISIOTECA Ha 2 BuAM: (@) Ti, skl ['eHepanbHUIl POKYpOp BUMHSE 032 MEXaMH
cBO€T nipodeciitHol isUTbHOCTI, (0) Ti, 1110 MOB’s3aHi 3 Horo ci1y>k00BUM cTaTycoM. [o
APYyroro BUIYy HallekaThb YCl KpUMIHAJIbHI MPaBOMOPYIICHHS, SKI MependadeHi B
Pozaimi XVII KK Ykpainu Ta kpuMiHalbHI MPABOMOPYIIEHHS, K1 niepeadaydeHi CT..
ct..371,372,373,374, 380,381, 382,387,397 KK Ykpainu. Heo6xi1HO BpaxoByBaTH,
10 KpUMIHAJIbHI TIPaBONOpYIIEHHS, ki nepeadadeni cT.cT. 381, 387 KK Ykpainu, 3a
CBOIM 3MICTOM CIiBIaAAIOTh 13 TUCHUILUTIHAPHUM ITPOCTYIIKOM, SIKUM Tepe10adeHo 1.3
4. 1 cT. 43 3akony Ykpainu «IIpo mpokypaTypy», 1 iX po3MeKyBaHHS IPOBOIUTHCS
Ha TIJCTaBl OIIIHKA HACTIAKIB, AKI OyJMuM BUKIWKaHI MisTHHIM [ eHepambHOTO
npokypopa. Y. 5 n1aHoi cTaTTi BU3HAE AUCHUIUTIHAPHUM MPOCTYNKOM BUMHEHHS i,
10 TOPOYATh 3BAHHS MPOKYPOPa 1 MOKYTh BUKIMKATH CYMHIB Yy 10T0 00’ €KTUBHOCTI,

HEYNEepPeHKEHOCTI Ta HE3aJIEKHOCTI, Y YECHOCTI Ta HEMiJKYIMHOCTI OpraHiB
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HOPOKYpaTypH, A0 TAKHX i HAJIEKHUTh BUYMHEHHS KPUMIHAJbHUX MPABONOPYILIEHb.
Taxox i3 4. 2 cT. 43 3akony Ykpainu «IIpo mpokyparypy» BUILTUBAE MOXKIUBICTb
KBasTi(pikaIii OAHOTO 1 TOTO XK JisiHHSA [ eHepaIbHOro MPOKypopa 1 IK KPUMIHAIBHOTO

PaBOMOPYIIECHHS, 1 K IUCIUILTIHAPHOTO MPOCTYTIKY.

4. llopsox nosinomieHHs ['eHepanbHOro IPOKypopa mpo Mmiao3py.

II. 4 u. 1 cr. 481 KIIK BcTaHOBIIOE, 1[0 NIHUCHMOBE ITOBIJIOMJICHHS
['enepanbHOMY MOPOKYpOpY MpO MiA03py MOBUHHO OyTH 3AIMCHEHO 3aCTyMHHKOM
I"'enepanbHOro npokypopa. OCKUIbKY A1€CTIOBO «31HCHEHO» OXOIUIIOE YBECH IPOILIEC,
TO CKJIAJIEHHS 1 BpyYEHHS MOBLAOMIIEHHS Mpo Mino3py ['eHepanbHOMY IpPOKypopy €
cripaBolo 3actynHuka ['enepanbHoro mpokypopa. Oanak 4. 2 ct. 481 KIIK no3Bonsie
3aCTyNHMKY ['eHepasbHOro mnpokKypopa AOPYUUTH IHIIMM IMPOKYpopaMm 3I1HCHUTH
NUCHMOBE TMOBIJOMJICHHS Tpo mMifo3py [‘eHepanrbHOMYy NpOKypopy Yy HOPSIKY,
nependadenomy 4. 4. 1, 2 cr. 278 KIIK. Inmn Bapiantu ckiageHHs, Bpy4YCHHs
NOoB1IOMJIEHHS ['eHepanbHOMY MPOKYpOpY IPO MiA03py poOJsITH L€ MOB1IOMIICHHS

HIKYEMHHUM.

5. ITlopsmox mpoBeNEeHHS CTOCOBHO ['€HEpallbHOrO MNPOKypopa OIEPATUBHO-
PO3IIYKOBUX 3aXO0/1B UM CIITYUX AlH MiJl 4ac JOCYAOBOTO PO3CIiyBaHHS.

OcoOnMuBICTIO  MOPSIIKY  MPOBEJIEHHS CTOCOBHO [ 'eHepaibHOro  MpOKypopa
OTEePaTUBHO-PO3LIYKOBUX 3aXO0IB YU CIAAYUX A1M M 4ac 10CYI0BOTO PO3CIIyBaHHS
€ 3A1UCHEHHS JOCYJ0BOT0 PO3CIiyBaHHS KPUMIHAILHUX MPABONOPYILIEHb, BUNHEHUX
['eHepanbHUM MPOKYpPOPOM, CIIIYUMU opraHaMu Jlep»aBHOTro OIOpPO PO3CIiAyBaHb
BimmoBimHO A0 m. 1 4. 4 cr. 216 KIIK. ¥V Bunaaky BumHeHHs [ eHepanibHUM
IPOKYPOPOM KPUMIHAJIIBHUX IPaBOIOPYIICHb, NepeadadeHux crarrsmu 191, 206-2,
209, 210, 211, 354 (cTocOBHO MpaIliBHUKIB OPUIXNIHUX OCI0 IMyO1iyHOTO TIpaBa), 364,
366-2, 366-3, 368, 368-5, 369, 369-2, 410 KK VYkpainu nerektuBu HarioHaapHOTO
aHTUKOpyIuiitHOTO Oropo  Ykpainu (mami HABY) 3milicHIOIOTE  J1OCyAOBE
po3ciiyBaHHs BiAMOBIIHO /10 a03. 6 . 1 4. 5 ct. 216 KIIK. Ilpu Bu3HaueHHi oprany,

0 371ACHIOBaTUME JIOCYJO0BE PO3CIiAyBaHHA Y (GopMmi Ji3HAHHS, 3aCTOCOBYIOTHCS
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mpaBuJIa MiACaiIHOCTI, ependayeni ct. 216 KIIK, To6To kpuMmiHaibHE MPOBAIKEHHS
y ¢opMi Ti3HaHHS CTOCOBHO I €HEpaJbHOTO MPOKYpOpa IMPOBOIUTHCS CIITYHMH

opranamu Jlep»aBHOTo 0I0pO PO3CIIiTyBaHb.

6. [Topsanox BiacTOpoHEHHS | 'eHepanbHOT0 MPOKYpopa BiJ MOCAIH.

OkpeMHM TUTaHHSIM TIOCTa€ TMOPSAOK BiACTOpOHEHHS ['eHepaibHOrO
POKypopa BiJ MOCAAH, BOHO 3aCTOCOBYETHCS LIOJ0 OCOOM, SIKa Mi03PIOETHC abo
OOBHHYBA4y€ThCS Y BUMHEHHI 3JI0YHMHY, BiAMOBiAHO 70 4. 1 c1. 154 KIIK. 3rigno 31 4.
3 maHoO1 cTaTTI NUTaHHS IPO BIJICTOPOHEHHs BIJ Mocaau ['eHepaabHOro mpoKypopa
Bupiiyerbes [IpesnneHToM YKpaiHu Ha MiACTaBl KJIOMOTaHHs MPOKYpopa B NOPSAIKY,
BCTAHOBJICHOMY 3aKOHOAABCTBOM. BiamoBimHo 1o m. 5 4. 1 cT. 64 3akoHy YKpaiHu
«IIpo mpokypaTypy» MOBHOBa)X€HHs [ €HepaIbHOTO MPOKYpopa 3yNHUHSIIOTHCS B pasl
B1JICTOPOHEHHS BiJl TOCA B IOPSIKY, ependadenomy ct. 154 KITK — no ckacyBanHs
3axo/y 3a0e3meueHHs] KPUMIHAIBHOTO MPOBA/KEHHS Y BUTIIAAI BIACTOPOHEHHS BiA

MoCcaj iy YM BIJTIOBIIHOT yXBajid a00 MPUIUHEHHs /i1 TaKOi yXBaJu.

7. TlopsimoK CyIOBOTO pO3MJSAy KpPUMIHAJIBHOI CHOpaBU IIOJA0 [ eHepasbHOTro
IIPOKYypopa.

OcoOnMBICTP TOPSAAKY CYIOBOTO  PO3MNISAY KPUMIHAIBHOI  CIpaBU  LIOJO
I'enepanpHOTO Mpokypopa Bu3Hauae cT. 33-1 KIIK, BiamoBiiHO 10 SKOi y BUOAIAKY
BUMHEHHS [ eHepasbHIM IPOKYPOPOM KOPYMIIIHHUX KPUMIHATBHUX MPABOMIOPYIICHB,
nependavenux B mpumitii ctT. 45 KK Ykpainu, crt. ct. 206-2, 209, 211, 366-2, 366-3
KK  Vkpainu, KpuMiHalbHI TPOBAIKEHHS CTOCOBHO ULHUX KPUMIHAJIBHUX

MPaBOIOPYIICHb MIJACY/HI JUlIe BUIIOMy aHTUKOPYIILIHHOMY CYITy.

8. 3BinpbHeHHS ['eHepanmbHOTO MPOKYpopa 3 TMOCaaMd BHACHIIOK HAOpaHHS 3aKOHHOI
ciid 0OBUHYBaJIbHUM BHPOKOM CyAy II0A0 ['eHepallbHOTO MpoKypopa.

BignosigHo 710 4. 2 cT. cT. 56 3akony Ykpainu «IIpo npokypatypy» cyn, aKui
yXBaJIUB OOBHHYBaJbHUI BUPOK I0JI0 T€HEPAILHOTO MPOKYpopa, Micias HaOpaHHsS

TaKUM BUPOKOM 3aKOHHOI CHJIM TIOB1IOMJIsi€ Tpo 1ie KBamidikaiiiHO-TuCIUILTIHAPHY
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KOMICIIO TPOKYpOpiB, $IKa BHOCUTb TMOJAHHS MpO 3BUIbHEHHS [ eHepasbHOro
npokypopa 3 nocaau [Ipesuaenty Ykpainu. Jlam BiamoBigHO 10 4. 4. 1, 2 cT. 63
naHoro 3akoHy [lIpesuaeHt Ykpainu BuIae yka3 Mpo 3BUIBHEHHS | eHepasbHOTO
IPOKypopa 3 Tocajau Ha mifcTasi noganHa KpamidikamiiHo-AUCIUIIIIHAPHOT KOMICIT
npokypopiB, nojgae 10 BP VYkpainu nuceMoBe mogaHHS NpoO HAJaHHA 3TOAM HA
3BUTHHEHHS 3 Tocaau ['eHepansHOTO MpoKypopa. Biamosiguo 1o . 8 ct. 212 3akony
VYkpainu «IIpo Pernament BepxoBHoi Pagu Ykpainu» pilieHHs Npo HaJgaHHS 3T0Jd
BP Vkpainu na 3BiUibHeHHS 3 mocamu I[lpesupentom VYkpainu ['eHepanbHOro
poKypopa ohopMIISIETLCA BIAMOBIIHOW nocTaHoBO BP Ykpainu. BianoigHo 10 u.
2 cT. cT. 63 3akony Ykpainu «IIpo mpokypatypy» MNOBHOBaXEHHs ['eHepaibHOro
MIPOKYpOpa MPUNUHSIOTHCS 3 JHS HaOpaHHS YMHHOCTI TOCTaHOBOIO BepxoBHOT Paam
VYkpainu. Bignosigno mo cr. 20 3akony Ykpainm «IIpo mpokypaTypy» AepikaBa
BIJIIIIKOJIOBY€E KOy, 3aBAaHy HE3aKOHHUMH PILIEHHSIMU, AISIMU YU OE3ISUIbHICTIO
['enepansHOTO TIpOKYypOpa. JlepkaBa, BIMIIKOAYBABIIN IIKOMY, 3aBAaHY BUMHEHHM
['eHepanbHUM MTPOKYPOPOM KPUMIHAILHUM ITPABONIOPYIICHHSIM, Ma€ IIPaBO 3BOPOTHOI

BHMOTH JI0 HHOTO B pO3MIp1 BUILUIAYEHOTO BiIIIKOTyBaHHS.
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7.2 10 NMATAHHSA PO MOKJIUBOCTI BUKOPUCTAHHS KPUMIHAJICTHYHOTO aHAJII3Y
B PO3CJiIyBaHHI 3JI0YMHIB (Ha MPUKJIAAI CePiHHUX CEKCYATbHO-CATMCTCHKUX
BOUBCTB)

30amuicms 0o ananizy He cio 3mMiuLy8amu 3 NPOCHON
suUHaxionugicmio, 60 AHAIIMUK 3A684COU GUHAXIONUBUL,
MOoOi AK He 8CAKA BUHAXIONUBA THOOUHA 30aAMHA 00 AHATI3).
Enrap Annan Ilo

Cepen duMCIeHHMX BHJAIB BOWMBCTB HaMOLIbIIy CyCHUIbHY HeOe3leKy
pEACTaBIISIOTh caMe CepiiiHi ceKcyalbHi (a00 CeKCyallbHO-CaMChChKi) BOUBCTBA, SIK1
BUMHSIOTHCS MIPOTSITOM TPHUBAJIOTO Yacy (POKH, NECATHUIITTS), Ta CyMPOBOIKYIOTHCS
TOPTYypamMH 1 KAaTyBaHHSM EPTB, LIO BXOJUTHb JO CBOEPITHOTO OOOB'SI3KOBOIO
«putyaiy» 37104uHIIB. KiTbKICTh X JXKEPTB OOYMCIIOETHCS JECATKAMU 1 COTHSIMU.
Oxpim 11070, HEOE3MEeKa BKa3aHUX 3JI0YMHIB MOJIATAE B TOMY, IO CepiiiHI BOUBII Y
3B'SI3KYy 13 HASBHICTIO y HHUX TEBHUX TICUXOMATOJIOTI MPOJOBXKYIOTh CBOE
«TIOJTIOBAHHS» BCE KUTTS 1 HE 3/1aTHI 3yITMHUTHUCA CaMi.

Bkazani Ta iHII1 0COOJIMBOCTI CEPIMHUX CEKCyallbHUX BOMBCTB, Y TOMY YHCII
BIJICYTHICTh BHJMMOTO 3B'SI3Ky MDK 3JI0YMHIIEM 1 HOTO >XepTBaMH, pOOJISIThH
Hee(DEeKTUBHOIO 3aCTOCYBaHHS TPATUIIAHOI METOJIUKH PO3CIiTyBaHHS BOWBCTB.
OnHuM JuIIie BUBYEHHSM CHOCOOY KUTTS KEPTBU Ta ii OTOYEHHS PO3KPUTH Iii
370YMHU HEMOXJKBO. CepiiiHi BOMBLI-MaHISIKU BUOMPAIOTH KEPTBU JIMILE TUTBKH 3
HAM CaMUM BIJOMHMH O3HakamMu. BiAMOBIAHO IHIMMH MaloOTh OYTH 1 NUISXH
BCTAHOBJICHHS 3JIOYMHIIIB 1 METOU PO3CIIiAyBaHHS.

He Buknmnkae cyMHiBiB, IO Y AISUTBHOCTI CI1AY0TO HEMAE 1 HE MOKE OYTH MiCIIs
MOHATTIO «IpiOHUIA». Byap-sika npiOHA aeTanb, HE3aJIekKHO BiJ TOrO, YU € BOHA
MarepiaJibHOro (MpeaMeT, pid, iX YacTUHM TOINO) abo0 1HIIOTO ITOXOKEHHS
(indopmariss a6o Oyap-sKi JaH1 PO JIIOAUHY, 11 TICHUXOJIOTIYHI Ta XapaKTepoaorivHi
O0COOJIMBOCTI, 3BMUKM Ta 1H.) MOXE CTaTW BIANPABHOI TOYKOIO [JIsi BHCYBaHHS,
nepeBipku ad0 CIpPOCTyBaHHS Bepcii, 0OpaHHS BIPHOTO HAMpsAMY pPO3CIiTyBaHHS a0o
BUPIIIATIEHUM JI0KAa30M Y KpUMIHAJIbHOMY MPOBaKeHH1/cripaBi. Came TOMy MOTPiOHO

BUUTHUCS PO3II3HABATH MOXKJIUBI 3a4iNKH, IKUMHU O HE3HAYHUMHM Ta MaJOMMOBIPHUMU
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BOHM Ha TMEPIIMH TOTJSIT HE BUAABAINCA, PETENBHO iX JOCHIIKYBaTH, TBOPYO
MiAXOIUTH 10 MOXJIMBOCTEH X BUKOPUCTAHHS 3 METOIO BCTAHOBJICHHSI YCiX 00CTaBUH
37I0YUHY.

3okpeMa, I BUPIIMIEHHS MOpoOJjeM Pi3HOI CKJIAIHOCTI, II0 BUHUKAIOTh B
Ipoleci PO3KPUTTA 1 PO3CHITyBAaHHS 3JOYMHIB, BHUKOPHCTOBYETHCS METOA
KPUMIHAIICTUYHOTO aHam3y [214, c. 341].

OcTaHHIMH pOKaMH HAyKOBO-TEXHIYHHH MpOrpec ae CTPIMKUMH TEMITAMH:
3'SIBJISIOTBCST HOBI TEXHIYHI 3ac001, TEXHOJIOTI], a 3 HUMHU MOXJIMBOCTI TIepenadi Ta
00po6ku 1H(DOopMalii. 3I0YMHIII aKTUBHO BUKOPHCTOBYIOTH BKa3aHI MOXJIMBOCTI B
CBOiM JISTIBHOCTI, 110 CTAHOBUTH IEBHI TPYIAHOIII JJIsi MPABOOXOPOHHMX OPTaHiB.
[Ipote, HayKOBO-TEXHIYHUI POrpec € HaAO0AHHAM YChOTO JIIOICTBA, TOMY BiH TaKOX
BIJIKPMBA€ HOBI MOJKJIMBOCTI y OOpOTHO1 31 3JIOUYMHHICTIO: TMOsIBA HOBUX 3aC00iB 1
Croco0iB BUSIBJICHHA, (ikcalii, BUIYYEHHsS CIHIAIB 370YMHY 1 3JIOYHMHIISI, PEUOBUX
7I0Ka31B, 1 BUKOPUCTAHHS iX B IOKa3yBaHH1 Y KPUMIHAJILHOMY MPOBAIKEHHI.

Opnak, mopsiA 3 HagOAHHSIMH HAYKOBO-TEXHIYHOTO IMPOTPECY, BAXIJIMBHUMH i
HE3aMIHHIMHU 3aJIUIIAI0ThCS IEPEBIPEHI YaCOM METOIU poOOTH ciiguux. OAHUM 3 HUX
€ KpUMIHATICTUIHHM aHaJi3, SIKUH, Ha HAIly JYMKY, MO>KHA BU3HATH OJTHUM 3 TAKTHKO-
KPUMIHATICTUYHUX 3aC00iB 1 BaXXJIMBOIO CKJIAJOBOI0 TAKTHKO-KPUMIHATICTHYHOTO
3a0e3nedeHHs po3CiiAyBaHHs 3704nHIB [215, c. 64].

Kpuminanictuunnii  anamiz (mam — KA) 3apxau OyB, € ¥ Hagam
3aUIIATUMETHCS Yy apceHalli METOJIB MAISUIBHOCTI ciigdoro. BmachHe, 3 HbOro i
PO3MOYUHAETHCS OyAb-SIKE PO3CIITyBaHHS, OCKUIBKH YCTaJCHHWI BUpPA3 «BUBUYCHHS
MarepialiiBy KpUMIHAJILHOI CIpaBU/TPOBAKEHHSI HE 00X0aUThCsl 0e3 aHamizy yciel
HasBHOI iH(pOpMaIlii, BU3HAYSHHS] METH 1 HAMPSAMIB MOAAJBIINX Aii TOIIIO.

[Tone 3acrocyBanns KA y nmpaBoOXOpOHHI# MisTBHOCTI JI0BOJII mKpoke. BiH €
OJTHUM 3 €(DeKTUBHUX METOAIB pOOOTH Ta IHCTPYMEHTIB CJIITYOr0: JOCTATHHO MPOCTUIN
y BUKOPHCTaHHI, TaKdd, IO 3aBXAW MepeOyBae NpU CHiAUYOMY, AKHH Mae OyTH
TOTOBUM JI0 HOTO HAJIEKHOTO 3aCTOCYBaHHS JIsl BCTAHOBJICHHS yCiX OOCTaBUH MOil
37I0YMHY. AHANITHYHI 3A10HOCTI CIiJl BU3HATU NMPO(ECiiiHO HEOOXITHUMH SIKOCTSIMHU

CJAY0TO0, 0€3 IKUX HOro po3ciiayBaHHs OyIyTh CTPAKIATH HA HEMIOBHOTY.
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Came 3a JOMOMOTOI0 KPUMIHATICTUYHOTO aHai3y MaTepiayliB KpUMiHAJIBHOI
CTIPaBH/TIPOBA/KEHHST BUSBISIOTHCS HEIOJIKM PO3CIiTyBaHHS: SK OKpemMoi abo
AEKIIBKOX CITUHX (PO3IIYKOBHUX) JI1i, TAKTUYHOI OTeparlii, onepaTUBHO-PO3IIYKOBUX
3aXO0/I1B, TaK 1 OopraHizaliii po3ciiayBaHHs B LUJIOMY. PO3KpUTTS 3JI0YMHY «CIITIUM
HUIIXOM» HE 00XOAUTHCS 0€3 KPUMIHAIICTUYHOTO aHalli3y CIITYUM YCiX MaTrepialiiB
CIIPaBU/KPUMIHAIBHOTO TTPOBA/KEHHS, TTIOBHOTH Ta SIKOCTI MIPOBEACHHS CIITINX i,
iX pe3yJIbTaTiB, OTPUMAHMX J0Ka31B, HASIBHOI KPUMIHAICTUYHO 3HAUYIIO1 1H(pOpMaIiii.

3a HaJNEKHOTO MPOBEACHHS PE3yNbTaTH KPUMIHAIICTUYHOTO aHAJI3y MOXKYTh
CTaTH BIAMPABHOIO TOYKOIO Y PO3KPHUTTI 3JI0YMHIB 1 BCTAHOBJICHH1 3JI0YMHIIIB. JaHuii
MeTOJl € e(DEeKTHBHUM 1 Mae 3aCTOCOBYBAaTHCSA Yy KOXXHOMY po3sciaigyBaHHi. [Ipote,
0COOIMBO BaXJIMBE 3HAUYCHHA HAJEKHE MOro 3acToCyBaHHS HaOyBae mpu
pO3CIiTyBaHHI HEPO3KPUTHX 3JIOYMHIB MUHYJIHUX POKiB, Mo skuXx KA € omgamm 3
OCHOBHHX METOJIB 1 3 IKOTO BJIACHE ¥ PO3MOYMHAETHCS 1151 pOOOTA.

Haounime edextuBHicTh 3actocyBanHd KA MokHa mnoOayuTH Ha Mpu
PO3CIIITyBaHHI CEPIMHUX Ta CEePIMHUX CEKCyalbHHX (200 CEeKCyalbHO-CaJAUCTCHKHUX )
BOMBCTB. OCTaHHI y CBOiM OUIBIIOCTI HajeXaTh OO KaTEropii «3J0YMHU MUHYJIUX
POKIB», OCKUIBKUA BUMHSIIOTHCS MPOTATOM TPUBAJIOTO Yacy (MICSAIIl, POKU, ACCATUIITTS)
Ta PO3KPUBAIOTHCS HAWUYACTIIE BUTIAKOBO, Y€PE3 TOMIIKH 3JIOYUHIIIB, «JIPIOHUITH)
npu ix posciigyBaHHi He OyBae. HatomicTh, y mMpakTulll pO3CTiAyBaHHS BKa3aHUX
37I0OYMHIB HaWuacTilie came dYepe3 pe3ynbratd nokiamHoro KA poscrigyBaHHS
BHUXOJIWJIO HAa BIPHUU HATIPSIM.

Tak, HanpUKJIa, KIPOPUB» y PO3CIIAyBaHHI cipaBu MixaceBida («BITeOCHKUM
AYIIUTENbY», 36 JOBEIEHUX CIIIICTBOM BOMBCTB) CTaB MOKJIMBUM TEPEIyCiM 3aBISIKH
AHAIITHYHUM 3I10HOCTIM ciigdoro Mwukonu IrHaTtoBuYa, SKHH JOKJIaJHO BHBYMB
KpUMIHAJIbHI CIpPaBM TPO BOMBCTBA JKIHOK B 00JlacTi, HAJICKHUM YUHOM
MpoaHai3yBaB HasgBHY 1HPOPMAIIIO 1 3p00MB MPaBUILHUI BUCHOBOK, L0 YC1 3JI0YMHH
BUMHEHO OpHI€I0 0co00r0. Ilicns woro M. IrmatoBud gomircs o0’ e€gHaHHS YCIX
KPUMIHQJIBHUX CIPaB B OJHE MPOBAPKEHHS, IMICIS YOTr0 PO3IIYK 3JIOYMHIT HaOyB
OpraHi30BaHOTO XapaKTepy 1 MPUBIB 10 BCTAHOBJICHHS 1 3aTPUMAaHHS CEPIHHOTO BOUBIII.

(3a3Haunmo, 1110 710 3aTpuMaHHa MixaceBiua 3a CKO€H1 HUM BOMBCTBA 0YJI0 3aCyHKEHO
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14 yonoBik: OauH 3 AKUX OYB CTpadyeHHH, 1HIIMN - 3acy/pkeHud Ha 15 pokiB
11030aBJICHHS BOJI1, BIICKAIB 6 POKIB 1 OCJII, ITiCJIs 4Oro OyB 3BUIBHEHUH K 0c00a, 1110
HE CTAaHOBUTh HEOE3MEKW MJIi CYCHNUILCTBA, YETBEPO OCIO MPOBEIM B MICIIX
no30aByieHHs BOJIi OutbIne 10 pokiB).

binpme Toro, me [0 MPaKkTUYHOTO 3aCTOCYBaHHS JUIsI PO3LIYKY CEPIMHHUX
BOUBILIb «IcuUXoyoriunoro moprpery» (Bmepiie y CPCP OyB BukopuctaHuili mpu
po3ciiyBanHi 310unHiB Yikarina gikapem-nicuxiatpom O. O. ByxaHOBCHKUM), TAaKOXK
[UIIXOM aHali3y MaTepiajiB KpUMIHAJIBHOI CIIpaBU, OTPUMAHUX ONIEPATUBHUX JAHHX 1
MOBIJOMJIEHb TPOMAJISIH CIIAYMIA BIACHOPYY CKJIAB MPUOIMU3HUN MOPTPET CEPIMHOIO
MaHisika (MOro 30BHINIHICTh, POJI 3aHSATh, HASBHICTb aBTIBKH, IPUYETHICTH [0
MIPAaBOOXOPOHHUX OPTaHIB), SIKAW 3r0I0M MOBHICTIO 30ircs 3 oOpazom Mixacesiva.

VY nopanplioMy TakoXX LUISIXOM aHalli3y MarepiajiB CIpaBU, ONEPaTUBHUX Ta
IHIIMX JaHuX ciaiguuii M. IrHaToBuY BApyre nmonepeauB MMOBIPHY CHITYY MOMUJIKY,
3pO3yMIBIIM, UIO 3JI0YMHELb HAaMaraeTbCs BIIABEPHYTH YBary IpaBOOXOPOHHUX
opratiB Bij Ilojoipka, A€ MeIIKaB 1 MpalfoBaB, HAICJIABIIM JIUCTA BiJ «MaTPIOTIB
BiteOGcpkay, Ta 30cepeuB yBary ornepaTuBHO-CIITIUX TPYM caMe Ha IIbOMY MICTI.

Crnijiua mpakTUKa pO3CIIilyBaHHS 3JI0YMHIB JIaHOT KaTeropii MiCTUTh I0CTaTHBO
MPUKIAJIIB PE3yIbTaTUBHOTO 3aCTOCYBaHHS KPUMIHAIICTUYHOTO aHAII3Y.

Tax, ananiTuuHi 3A10HOCTI Ta MPAKTUYHUNA JOCBIJ KEpIBHHUKA caiauoi rpynd .
M. Koctoea mpuBenu g0 ycmixy y crpabi Yikatina. KpuminamicTHuHUM aHami3
snmounHIB O. Ky3HemoBa M03BOJIMB BCTAHOBUTH BaXJIMBY OCOOJIMBICTH CEPIHHOTO
BOUBIII, SIKUWA TOTPUMYBABCS IEBHOI'O CTEPEOTUITY IIPU BUOOPI CBOIX *KepTB. Bkazana
obOctaBrHa OyJia BpaxoBaHa IMPU OpraHi3allii Ta MPOBEICHHI OMEPaTUBHO-PO3ITYKOBUX
3aX0/IiB.

Ha xanb, 10cTaTHBhO 1 HEAOMIKIB, MOB’SI3aHUX 13 HEHAJIEKHUM 3aCTOCYBaHHSAM
BKa3aHOro MetoAy. B 00BHHYyBaqbHOMY BHCHOBKY MO cmpaBl ['onoBkiHa Oyiio,
30KpeMa, 3a3HAa4eHO, M0 «...Ha TOYaTKOBOMY €Tami CIpaBd PO3CIiAyBaIHCs
po3pi3HEHO, 0€3 BpaxyBaHHS KOHKPETHOI OOCTaHOBKH, OIIHKM JOKa3iB 1 aHAJi3y

(Bumineno Hamu — O.A., B.JK.) HasBHUX naHuX...BUCHOBKHU CIiq90-0TIEpaTUBHUX
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npaiiBHUKIB OyJM 3aCHOBaHI Ha MPUMYIICHHSIX a00 aHaJoTii HAasBHOI MPAKTUKH
PO3KPUTTS TSHKKUX 3JI0YMHIB. . .10 YCKIIAJIHUIIO TMOIIYK 3704HHIL» [216, c. 266-267].

Bunaetscs, mo Haibinbm BaxkauBe 3HadeHHs KA npu po3ciingyBaHHI cepiiiHUX
CEKCYaJbHO-CaIUCTChKUX BOMBCTB TOJISATAE y TOMY, 1110, OKPIM OpraHi3aliiHOro Ta
Mi3HABaJBLHOTO AaCMEKTy (BCTAHOBUTH HEOOXIAHICTH 1 TMOCIHIIOBHICTH TPOBEICHHS
CJIITYUX JiH, OTIepaTUBHO-PO3IIYKOBHUX 3aXO0/I1B TOIIO), IIeH METO/ JI03BOJISE MOOAYUTH
yCl HEJIOJIKM Ta TMOMWJIKU, JOMYIIEHI MPHU PO3CIIAyBaHHI, Ta BU3HAYUTH 3aXOIH 1
3aco0M 100 X YCYHEHHS Ta MOMEPEKeHHS y moaanbimomy. JJis mporo ciij 3HaTH
npo KA, po3ymiTH HOro 3HaueHHsS Ta MICIIE y BCTAHOBJICHHI OOCTaBUH MOJii, 1
HaJIEKHUM YMHOM HUM BOJIOJITH.

J71s epeKTUBHOTO 3/1IHCHEHHS BKa3aHOTO METO1y, OKPIM IPAKTUYHOTO JOCBITY,
3aJIeKHO Bl KaTeropii 3J04MHY, HampsiMy Ta METH 3acTOCYBaHHs, Oa)xaHUX
pe3yNbTaTiB, CHIAYOMY, TpaliBHUKaAM ONEPAaTUBHUX MIAPO3JLIIB, €KCIepTam,
MPOKypopam (TMporecyaqbHUM KEepIBHHUKAaM) MOTPIOHO MaTH TEBHI, Y TOMY YHCIHI
crietianbHi, 3HaHHA. CepiiHUM CEeKCyaJlbHO-CaJIUCTChKUM BOWBCTBaM IpPUTaMaHHI
0COOJIMBOCTI, IO BIJPI3HAIOTH iX BiA 1HIIUX BOMBCTB, Y TOMY YHUCJI BYMHEHHUX 3
CeKCyaJbHUX MOTHUBIB. [IANBHICTD MO X PO3KPUTTIO Ta PO3CIIAYBAHHIO TAKOX Mae
3MIACHIOBATUCA TMO-IHIIOMY, 3 BpaxyBaHHSAM BKa3aHHX ocoOmmBocTed. lLle x
CTOCYETbCS W KpUMiIHAMICTUYHOro aHamizy. [lpaBuibHO 3a3HAuYa€THCS, IO
«METOJIOJIOTIYHY  OCHOBY  KPUMIHQJTICTUYHOIO  aHali3y  CKJIAJal0Th  3HAHHS
KPUMIHOJIOTII, KPUMIHAJIBHOTO npasa, TEOPETUYHUX OCHOB
KpumiHamictukuy [217, ¢. 52].

Bce BuiienaBeeHe na€e miJcTaBy Jisl IEBHUX BUCHOBKIB.

3 METOI0  YCHIIIHOTO  BHUPIMIEHHS  3aBAaHb  PO3CHITYyBaHHS  CIIiJ
BUKOPUCTOBYBAaTH BCl HasiBHI 1 JOCTYIHI 1HCTpyMeHTH/MeTonu. [lpu 1mpomy ciifg
BpaxoByBaTH, 110 HaW4acTillle 3a BCE CJIITUMIA NpU aHai31 HasBHOI iH(opmalii mo
CIpaBi BHKOPUCTOBYE BJACHUHW JOCBiM poscmimyBanHa. OmgHak, HOoro ocoOucTHii
JTIOCBIJT 3aBXKJIU OOMEKEHUHN JIUIIIE KUTBKICTIO CAMOCTIMHO PO3CIIITyBaHUX 3JI0UYMHIB Ta

0COOMCTICHUMU SIKOCTSMH CJTi40r0. ToMy npu po3ciilyBaHH1 CKJIAIHUX CIIPaB MOPSII
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3 METoJaMHu CyO’€KTMBHOIO aHajidy HEOOXIHO 3aCTOCOBYBATH 1HII METOIU
HayKoBoro mizHaHHs [218, c. 267-268].

MosxHa BU3HATH 3a MO3UTUBHE, 3a TIEBHUI MPOPHB, IO HAPEIITI BU3HAHO 3a
HEOOX1/IHE BMPOBAKCHHS CYYaCHUX aHAJITUYHUX TEXHOJIOTIH, y TOMY YHCII
KPUMIHAIBHOTO aHaMi3y, y MPAaKTUKY TiSIbHOCTI TPAaBOOXOPOHHUX OPraHiB, 30Kpema,
II0JT0 PO3KPUTTS Ta PO3CIiAyBaHHS 3710unHIB. OHAK, CI1 BpaXOBYBaTH, IO MOTPH
HAsIBHICTh 1HTEPECY 0 KPUMIHAJIBHOTO aHaTI3y, SKUA BUHUK IMOPIBHSIHO HEIIOJABHO,
BKa3aHa JisUIbHICTh NOTPeOye HAIBHOCTI (paxiBLIB-aHATITUKIB, IKUX CJI1J MiATOTYBaTH,
HABUYUTH YCIM TOHKOIIAM Takoi poOOTH, 3a0e3MeyuTH BIAMOBIAHUMU TEXHIYHUMH
3aco0aMu, IPOrPaAMHUM 3a0€3MEYEHHSIM.

Takoxx HE0oOXiIHO MaTH Ha yBas3i, [0 KPUMIHAJBHUI aHaji3 COPSIMOBAHUN Ha
NEPCHEKTURY, HOT0 MpoLeaypa NoTpedye 3ycuiib 6araTboX JIIOAEH 1 IEBHOTO Yacy, TakK
caMoO SIK 1 OTpUMaHl pe3yJbTaTh MOBUHHI OyTHM HAJEKHUM YUHOM 1 MPaBUIBHO
iHTeprpeToBani (axiBIsiMu, 100 OyTH B MOAANBIIOMY YCHIIIHO BHUKOPUCTaHI Ha
npakTuiil. Hagam ciiji OmiHUTH pe3yibTaTH MPAaKTUYHOTO 3aCTOCYBAHHS, BUSBHUTH
HOTO MOXKJIMBI CJIA0KiI CTOPOHU Ta IOMIPKYBATH HaJ IIAM.

Crniji TakOXK BpaxoBYBATH 1CHYIOU1 MPOOJIEMH 3 MIATOTOBKOIO TakuX (haxiBIliB-
aHAJIITUKIB, PO3POOKOIO BIAMOBIIHOTO MPOrPaMHOTO 1 METOJUYHOIO 3a0€3MeUYeHHs,
yacy, SKui moTpiOeH Ha Te, 00 CTBOPUTH [i€BY Ta €(PEKTUBHY CUCTEMY
KpUMIHAJIBLHOTO aHajli3y, 3alyCTUTH il B Ji10, anpoOyBaTH Ha MPAKTUIl, OLIHUTH
OTpUMaHIi pe3yibTaTd, BUKOPUCTATH IX HAJIECKHUM YMHOM 1 3 YCIIIXOM.

Tomy, monpu Ba>KJIMBICTh BUKOPUCTAHHS 1HIIUX, CYYACHUX 1 TAKUX, [0 JTOBEIH
CBOIO €(EeKTUBHICTh Yy JISJIBHOCTI MPABOOXOPOHHUX OpPraHiB IHIIUX KpaiH
aHAIITUYHUX METOMAIB 1 METOAUK Yy OOpOoThOl 31 3JOYMHHICTIO, Pa3oM 3 THM CHiJ
BUKOPUCTOBYBATH anpoOOBaH1 BITUU3HSHOK CJI1YOI0 MPAKTUKOO METO/IH, K1 B pasi
MPaBUJIBHOTO iX 3aCTOCYBaHHS TaKOX MOXYTh MPHUBECTH JI0 YCIMIXy B PO3KPHUTTI Ta
po3ciiTyBaHHi 31104MHIB. Jl0 TOTO )k BOHH € IOCTaTHHO MPOCTUMH y 3aCTOCYBaHHI 1 HE
NOTPEeOYIOTh IHIIKX 310HOCTEN, OKPIM aHAJIITUYHHUX, SIK OT KPUMIHATICTUIHUHN aHATI3.

3BUYAHO, 110 BHUKOPUCTAHHS BKa3aHUX 1HCTPYMEHTIB/METOAIB MOTpedye

0013HaHOCTI Ta O3HAHOMJIEHHS 3 1X MOXJIMBOCTSAMH, HASSBHOCTI HEOOX1THO1 JIITEPATYPH,
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METOAUYHUX PEKOMEHJAIIN 1 IOCTYNy 0 HUX YCIX MPAaKTUYHUX MPAI[IBHUKIB, KOMY
JTOBOIUTHCS 3aiMaTHCS PO3KPUTTSM Ta PO3CIIiyBaHHIM 37104uHiB. [IpoTe, mockoromHi
Opakye Takoi JiTepaTypH, y TOMY YKCHII 3 KPUMIHAICTUYHOTO aHami3y, 10 noTpedye
SKHAMCKOPIIIIOTO BXKHUTTS BIAMOBITHUX 3aXOMiB IIOJ0 BHUIPABIECHHS TaKOTO
MOJIO’KEHHS 3 METOI0 3a0e3MeUeHHs HAIEKHUX YMOB JUIsl €EeKTUBHOTO PO3KPUTTA Ta

PO3CIIiAyBaHHS 3JI0YNHIB.
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SECTION 8. THEORY AND HISTORY OF STATE AND LAW

DOI 10.46299/1SG.2021.MONO.LEGAL.I1-171-194
8.1 Legal framework for the OSCE activities in ensuring the comprehensive
security at the European level

During the last decade, despite the considerable efforts of European peoples
aimed at strengthening their own security, new challenges and threats have appeared
which has led to a revival of discussion between neo-realists and neo-liberalists on the
substance and content of national and international security. The ideas of those
researchers who advocated the change of the paradigm bringing the security content
from the predominantly military dimension to a new level, where its so-called soft non-
military aspects are determined as a priority, were popular until recently. It would seem
that the massive changes that have taken place in the international system during the
last decades of the last century, and, above all, the end of the confrontation of
antagonistic socio-political systems, have opened up wide opportunities for ensuring
international prosperity and directing joint efforts to counter threats of non-military
character.

However, the events of the beginning of the 21% century, connected with the
increasing interference of separate states with the internal affairs of other states,
expressed in the military operations of Russia in Georgia, the intensification of
information and psychological pressure of the neighbouring state on our country in
order to destabilize the socio-political situation, intensify the intelligence and
subversive activity against Ukraine, military support for radicalized secessionist
movements, acts of aggression in the East of Ukraine, annexation by the Russian
Federation of the territory of the Autonomous Republic of Crimea, active military
confrontation in Syria, etc., have shown the prematurity of the definitive waiver of the
military aspects of international security.

At the same time, the problems of increasing the threats to regional security from
international terrorism, extremism through the use of violence, organized crime, etc.

remain relevant to the European community. The Charter for European Security
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adopted at the OSCE summit in Istanbul on November 19, 1999, emphasized that
attention should be paid to threats to regional and global non-military security. It was
acknowledged that terrorism in all its forms and manifestations, whatever it was called,
is completely unacceptable. States parties undertook to increase their efforts in
preventing the preparation and financing of acts of terrorism in their respective
territories, as well as refusals to provide terrorists with asylum. It was emphasized that
excessive and destabilizing accumulation and uncontrolled proliferation of small arms
and light weapons poses a threat to peace and security. It was unanimously confirmed
that it would be as secure as possible to protect itself from such new threats and
challenges by strengthening the democratic institutions and the implementation of the
rule of law principle.

The issue of the formation and development of a system of measures used by the
OSCE to ensure international security, a comprehensive peace in Europe, therefore is
seen as urgent and relevant. This is due not only to its absolute significance for the
preservation of human civilization, but also to the high pragmatic values for the stable
functioning of European states.

The aim of the article is to study the genesis of the organizational and legal
mechanism of the OSCE’s work in the field of security, determination of its role and
place in the system of ensuring comprehensive peace in Europe.

The OSCE is based on the concept of comprehensive security, according to which
no state should strengthen its security to the detriment of other states. The organization
deals with security issues in terms of arms control, preventive diplomacy, confidence-
building measures, human rights, the development of democratic institutions, election
monitoring, economic and environmental security, and so on. All these dimensions are
interconnected, interdependent and complementary.

Since its foundation, the Organization pays significant attention to the issue of
ensuring general security. The confidence- and security-building measures, developed
by the OSCE, support the cooperative approach of the Organization in this area. The
legal basis in this area is a series of acts, in particular: Final Act of the Conference on

Security and Cooperation in Europe (hereinafter — CSCE) (Helsinki Final Act, 1975)
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1s the OSCE’s fundamental document, which consolidated the need to reduce the risk
of armed conflict, misunderstanding or misestimating of military activities that could
cause for concern, especially in a situation where the State party does not have clear
and up-to-date information on the nature of such activities. Such measures include
information sharing, funding, verification, and various forms of military cooperation.
They are aimed at reducing the risk of conflict, enhancing trust between OSCE
participating States and promoting greater openness and transparency in defence
planning and activities. They can also serve as an indicator of an early warning of
potential conflicts.[219]

Treaty on Conventional Armed Forces in Europe (hereinafter — the CFE Treaty),
November, 1990, imposed quantity restrictions on a number of categories of
conventional (non-nuclear and non-missile) weapons, which the member states had the
right to station in their territory or in its regions. The treaty made it possible to
significantly reduce the offensive potentials of the former enemy states by ensuring
effective control over the levels of conventional weapons. The area of application of
the Treaty covers the whole land territory of the member states in Europe from the
Atlantic Ocean to the Ural Mountains. For each state, the maximum levels for the
presence of five categories of conventional weapons (battle tanks, armoured combat
vehicles, pieces of artillery (large calibre artillery systems with a calibre of 100
millimetres and above), combat aircraft and attack helicopters) are defined.[220]

The 1992 Treaty on Open Skies seeks to promote confidence-building among
States through improved mechanisms for monitoring military activities and compliance
with existing armaments control treaties. The treaty establishes an open-air regime
which purpose is to provide the opportunity for its participants to carry out flights of
territories of each other.[221]

In accordance with the Lisbon Document of 1996, concerning the arms control, it
is recognized that arms control, including disarmament and confidence-building and
security, is an integral part of the comprehensive and coherent OSCE security

concept.[222]
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The Astana Commemorative Declaration, adopted during the 2010 summit, calls
for the reinstatement and modernization of the arms control and confidence- and
security-building regimes and for breathing new life into them, and the expectation of
a renewal of the Vienna Document.[223]

The key act of the confidence- and security-building measures is the Vienna
Document 2011 on confidence-building measures and security provisions that provide
for the annual exchange of military information on forces located in the territories of
participating states, the provision of military messages for risk reduction, including
advice on unusual military activities and dangerous incidents, preliminary reports on
certain types of military activities, monitoring of certain types of military activities,
mandatory demonstration of new samples of major weapons and military equipment
coming into service of the armed forces of the States Parties exchange annual plans
and compliance with them, including the implementation of inspection visits, the
armed forces of the participating countries and evaluation of such visits.[224]

It should be noted that the Vienna Document, the CFE Treaty, the Treaty on the
Open Skies are interconnected and mutually reinforcing with regard to arms control
commitments. Together, they increase predictability, transparency and military
stability and reduce the risk of a serious conflict in Europe. In addition, the CFE Treaty
also provides for the limitation of major military equipment systems in Europe, which
led to the process of disarmament in the 1990s.

Within the framework of the OSCE, along with further work on general security
issues (holding negotiations on arms control, disarmament and confidence-building
and security, reducing the risk of conflict, etc.), there was a certain reorientation on the
prevention and settlement of local and regional conflicts. At the meeting of the Heads
of State and Government of the CSCE participating States in Helsinki on July 9-10,
1992, a package of decisions was envisaged for the creation of crisis-oriented
mechanisms of the CSCE, including peacekeeping operations. It was determined that
in the context of crisis management the mechanism of peaceful settlement of disputes,
the mission of special rapporteurs and the fact-finding mission come first.

The mechanism of peaceful settlement of disputes involves the use in the
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Organization of the means of peaceful settlement of international disputes, which
should be understood as international legal methods and procedures for settling
disputes between the conflicting parties in accordance with the principles of
international law, without the use of coercion in any form. In accordance with the
provisions of the Helsinki Document of 1992, the Committee of Senior Officials
(CSO), in the event of a conflict, in order to establish the basis for its settlement, may
send a mission of rapporteurs or a fact-finding mission, adopt or activate a mechanism
of good offices, mediation or reconciliation, make a decision on the creation of a basis
for negotiation.[225]

Generally, international disputes are settled through negotiations, which are the
most affordable, flexible and effective means of peaceful settlement of disputes. This
is due to the fact that the particular purpose, the composition of the participants, the
level of representation in the negotiations, their organizational form and other
procedural issues are agreed by the parties to the dispute. The positive outcome of the
negotiations may be expressed either in the immediate resolution of the dispute, or in
reaching an agreement on the use of another peaceful means of resolving it.

The use of good offices is carried out in response to the request of the parties to
the dispute and on the initiative of the third party itself; they represent the actions of
the non-participating party, aimed at establishing contacts between the parties involved
in the dispute.

Provisions on the application of good offices and mediation are contained in the
Hague Convention for the Pacific Settlement of International Disputes of 1907,
according to which “Contracting States agree, In case of serious disagreement or
conflict, before an appeal to arms the Signatory Powers agree to have recourse, as far
as circumstances allow, to the good offices or mediation of one or more friendly
Powers” (Article 2). The Convention states that “the part of the mediator consists in
reconciling the opposing claims and appeasing the feelings of resentment which may
have arisen between the States at variance” (Article 4).[226] The mediator’s
obligations cease from the time when one of the parties to the dispute or the

intermediary himself verifies that the proposed means of reconciliation have not been
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adopted. Good offices and mediation are not mandatory.

Disputing parties may resort to consultations, which are a kind of negotiation.
They are a relatively new means of peaceful resolution of international disputes, their
appearance dates back to the 20" century. The subject of consultations is usually issues
that are of vital importance to States or international organizations. In order to conduct
consultations, the parties may set up advisory committees, prescribe periodicity of
meetings in advance, and so on. The mentioned peculiarities of consultations promote
the search for compromise solutions by the conflicting parties, the continuity of the
contacts between them, as well as the implementation of the agreements reached in
order to prevent the emergence of new disputes and crises.

It should be noted that a number of international treaties provide for consultation
as a peaceful means of resolving international disputes, for instance, according to
Article 283 of the United Nations Convention on the Law of the Sea, 1982. The 1975
Vienna Convention on the Representation of States in their Relations with International
Organizations of a Universal Character states that if there is a dispute between two or
more States Parties to this Convention as to its application or interpretation, upon
request any of them, consultations are held between them. At the request of any of the
parties to the dispute to participate in the consultations, an Organization or a conference
is invited.[227]

Other peaceful means should include mediation that involves the active direct
involvement of a third party in a peaceful resolution of a dispute, including making
suggestions on particular aspects of a matter or on a dispute as a whole. The task of the
intermediary is to reconcile opposing claims and to eliminate tensions if it arises
between disputing states. The OSCE devotes considerable attention to this form of
dispute settlement in its activities. In particular, in order to facilitate the achievement
of the objectives of the Assembly, in 2016, the mandate of the Special Representative
on Mediation was established, according to which they should act as the main contact
person in the Parliamentary Assembly for the mediation and conflict cycle; coordinate
the Parliamentary Assembly’s efforts and actions aimed at increasing readiness of the

Parliamentary Assembly to mediate and promote dialogue; put forward concrete
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initiatives and measures as a continuation of the OSCE Parliamentary Assembly
Resolution on the development of mediation capacity in the OSCE area, adopted in
Baku in 2014; to monitor the development of the situation in the field of international
security, paying particular attention to protracted and emerging conflicts; to maintain
contact with the OSCE, its independent institutions and field operations on all issues
relating to the conflict cycle; promote gender mainstreaming and gender analysis in
mediation processes; to increase the contribution of parliamentarians to OSCE
mediation activities, with a special emphasis on strengthening ties between the
Parliamentary Assembly and the government’s side of the organization; to liaise with
other international mediation organizations, promoting the role of parliamentary
diplomacy in preventing and resolving conflicts; to report to the President on all
activities in a timely manner and to present a report to the Assembly and its Standing
Committee as needed.[228]

The OSCE, while paying close attention to mediation in conflicts, focuses on
enhancing the role of the OSCE mediators. To this end, the Ministerial Council, among
other things, has been invited to focus on building capacity for systematic mediation
support within the OSCE Conflict Prevention Centre (CPC), which includes, inter alia:
1) training and capacity building within the OSCE structures; 2) knowledge
management and operational management; 3) establishing contacts, networking, co-
operation and coordination with relevant local/national actors as well as with
international, regional and sub-regional organizations; 4) providing prompt support to
the Presidents, their special representatives, field operations managers and other
relevant intermediaries from the OSCE (Article 10).[229]

The fact-finding missions and mission rapporteurs are established on the basis of
decisions by the Committee of Senior Officials or the Advisory Committee of the
Conflict Prevention Centre and have a clear mandate. States Parties are required to
facilitate the mission of their territory in accordance with the mandate. As a result of
the mission’s work, reports are submitted to the discussions of the Committee of Senior
Officials or the CPC Advisory Committee, as a rule, reports are made public.

An important means of resolving a dispute is the transfer of it to the judicial
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authorities, in particular arbitration. The obligation to recognize and enforce a decision
is the key to distinguishing an arbitration procedure from the means of peaceful
settlement of disputes set forth above. On the basis of the Convention on Conciliation
and Arbitration of 1992 [230] (which came into force in 1994), the Court of
Conciliation and Arbitration of the OSCE was established with the aim of settling by
means of reconciliation and, where appropriate, the arbitration of disputes submitted
to it for consideration by the States Parties Conventions that were not regulated within
a reasonable time by negotiation. Disputes may include conflicts over territorial
integrity, delimitation of maritime borders or environmental and economic issues. The
court is not a permanent body and creates conciliation commissions and arbitration
tribunals on a special basis.

Conciliation is carried out by the Conciliation Commission, which is created for
each dispute. The Commission consists of intermediaries appointed by the States
Parties (two persons) for a renewable period of six years. Intermediaries should be
individuals who occupy or occupy high government or international positions and have
recognized competence in the field of international law, international relations or
dispute resolution.

Arbitration is carried out by the Arbitral Tribunal, which is created for each
dispute. The Arbitral Tribunal consists of arbitrators and their deputies appointed by
the States Parties (one from the state) for a term of six years, with the right of
appointment for a repeated term. The judges and their deputies must have the
qualifications required for appointment to the highest judicial positions in their
countries or to be lawyers with recognized competence in the field of international law.
Intermediaries, arbitrators and Registrar perform their functions in complete
independence. World mediators and arbitrators form the entirety of the OSCE Court of
Conciliation and Arbitration.

Within the organization, the OSCE High Commissioner on National Minorities,
based on the Helsinki Document of 1992, has the mandate to provide early warning
and, where necessary, to take urgent measures on issues of national minorities at the

earliest possible stage, tense situations that have not yet emerged from the early
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warning stage, but potentially able, in the opinion of the High Commissioner, to
escalate into a conflict in the OSCE area. The High Commissioner is authorized to:
collect and receive from any source, including from the media and non-governmental
organizations, information on the situation of national minorities and the role of the
parties involved; to assess as early as possible the role of the parties directly concerned,
the nature of the tensions of the situation and the recent events associated with it, as
well as, where possible, potential consequences for peace and stability in the OSCE
area; to visit any of the States parties and personally contact the directly concerned
parties for the first-hand reception of information on the situation of national minorities
and to apply preventive diplomacy.[231]

The main tools of the Organization for solving the problems of the early warning,
conflict prevention and resolution, crisis and post-conflict recovery are a network of
field operations and the Conflict Prevention Centre. The latter acts as a focal point for
early warning, facilitates dialogue, supports mediation and other efforts to prevent and
resolve conflicts, and supports the initiative of regional cooperation. The CPC is
responsible for planning the creation, reorganization and closure of field operations. It
plays a key role in supporting and coordinating the OSCE’s activities in this field,
analysing and providing policy advice, and acting as a bridge between field operations,
the OSCE Secretariat and the leadership of the OSCE.

Field operations have individual mandates agreed upon by consensus of the
participating States. Field operations are conducted solely with the consent of the host
country. In addition to its headquarters, some field operations also have field offices,
regional centres and/or training centres in their host countries.

The activities of the OSCE in the field are intended to assist host countries in
fulfilling OSCE commitments in practice and to strengthen local capacity within
specific projects that are tailored to their needs. These include support for law
enforcement, minority rights, legislative reforms, rule of law and freedom of the media,
promotion of tolerance and non-discrimination, etc. A number of on-field operations

contribute to early warning and conflict prevention. In accordance with their mandates,
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some field operations are also tracking and reporting on field events, enabling them to
cope with crises and play an important role in the post-conflict period.

Field operations establish and maintain a multitude of partnerships with local and
national authorities, institutions and institutions, civil society, as well as with
international organizations. Such partnerships support the coordination of efforts,
ensure complementarity, and mutually reinforce their influence in the areas of joint
participation.

OSCE field operations in the area of conflict prevention and resolution include:
capacity building for local actors aimed at reducing potential causes and sources of
conflict; facilitating the exchange of political and civil partners to eliminate the risk of
conflict at an early stage; assisting in facilitating dialogue, mediation and trust in the
activities of conflict-affected communities and communities; monitoring of the
security situation in the OSCE participating States; promotion of confidence building;
support for plans to respond to the national crisis.

OSCE field operations are active in the field of arms control. They work with
national governments and international organizations. Their activities include:
inventory control of small arms and light weapons and conventional ammunition,
including destruction of them; support for national small arms control mechanisms;
assistance in the rehabilitation of areas contaminated with explosives; Assistance in the
disposal of hazardous chemicals stored in military facilities, including melange, highly
toxic and flying component of rocket fuel; contributing to national initiatives on the
collection of illicit small arms and light weapons; Supports initiatives to reduce illegal
storage of weapons; carry out training and conduct awareness-raising campaigns.[232]

The organization has expanded a number of field operations that vary from one
another to another, depending on their goals, in particular: the OSCE mission in Serbia
was introduced in order to assist the state in the formation of strong, independent,
accountable and effective democratic institutions. The mission interacts with
government agencies, civil society and the media in the areas of rule of law and human
rights, law enforcement, democratization, and media development. In addition, it

interacts with other missions in the area and implements collaborative projects.[233]
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The main priority of the Mission in Moldova is to assist in resolving the Transdniestrian
conflict. This controversial issue is rooted in the conflict that erupted in 1992 between
the Transdniestrian authorities and the central government in Chisinau. Fierce clashes
have led to several hundred victims: more than 100,000 have become refugees. The
ceasefire agreement was reached in July 1992, and the parties undertook to negotiate a
settlement of the conflict. Other activities of the Mission include arms control; human
rights and the rule of law in Moldova; support for electoral processes, as well as the
development of a free media environment.[234]

Since March 2014, the OSCE Special Monitoring Mission in Ukraine (hereinafter
— OSCE SMM) has been introduced in connection with the appeal of the Government
of Ukraine to the OSCE and a consensus decision of all 57 countries of the
Organization. OSCE SMM is an unarmed civilian mission that operates 24/7 in all
regions of Ukraine. Its main tasks are to observe and report on the situation in Ukraine
impartially and objectively, and to promote dialogue between all parties to the
conflict.[235] In addition, the Project Coordinator works in Ukraine, which helps the
country to overcome the challenges of the crisis. Through his projects, he contributes
to transformations that are crucial for a stable and democratic future of the country.
The Coordinator is committed to a comprehensive multidimensional approach to
projects covering a range of sectors, such as constitutional reform; reform of the law
and criminal justice system; human rights education and legal education; use of the
dialogue as a tool for managing crisis situations and implementing reforms;
psychological and social rehabilitation of victims of the crisis of people; the fight
against cybercrime and trafficking in human beings; mine detection and disposal
programs and democratic control of the security sector; environmental protection;
border security; freedom of the media; election; good governance and gender
equality.[236]

In the event of an intensification of the conflict, a peacekeeping operation may be
decided upon. In this case, the consent of the directly interested parties to conduct
operations is required. Operations involve the sending of groups of military observers

or peacekeeping forces. The individual membership of the OSCE peacekeeping
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operations is provided by individual participating States. Operations may be conducted
in the event of conflicts between States Parties and in their territory. Their task is to
monitor the ceasefire, monitor the withdrawal of troops, provide support in maintaining
the rule of law and order, and provide humanitarian assistance. They do not foresee
coercion and are carried out in a spirit of impartiality. The overall political control over
the peacekeeping operation and its management is exercised by the Steering Board.

Requests for the start of the OSCE peacekeeping operations may be sent by one or
more States Parties to the Committee of Senior Officials through the acting Chairperson.
The decision to initiate peacekeeping operations and the direction of such missions shall
be taken by consensus by the Council or acting as its agent by the Committee of Senior
Officials. The Council/Committee of Senior Officials makes such decisions only when all
interested parties demonstrate a commitment to create favourable conditions for the
operation, in particular through the peace process, and willingness to cooperate. Before a
decision is made to send a mission, the following conditions must be fulfilled: an effective
and long-term cessation of fire is established; the necessary memoranda of understanding
have been agreed upon by the parties concerned; and provided guarantees of permanent
security of the personnel involved. Participating in OSCE peacekeeping operations is the
right of all State Parties.[237]

The OSCE operations are conducted with due regard to the role of the United
Nations. In the context of peacekeeping operations, the OSCE can use the resources
and expertise of other organizations, such as the European Union, NATO, and the
Commonwealth of Independent States. In each case, the OSCE decides to use the
assistance of such organizations.

It should be emphasized that the OSCE peacekeeping operations cannot be
considered as a substitute for negotiation and, therefore, should be considered as time-
limited measures.

An essential component of the OSCE’s comprehensive security is counteracting
terrorism. With expertise in conflict prevention, crisis management and early warning,
the OSCE contributes to global efforts to combat terrorism. It promotes a coordinated

and coordinated approach to combating terrorism at all levels, including coordination
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between national authorities, cooperation among countries, cooperation with relevant
international and regional organizations, etc. The strategic and priority areas of the
OSCE’s work on the fight against terrorism are: to promote the implementation of the
international legal framework for combating terrorism and to intensify international
legal cooperation in criminal matters related to terrorism; counteract violent extremism
and radicalization; counteraction and termination of financing of terrorism;
counteracting the use of the Internet for terrorist purposes; promoting dialogue and
cooperation on counter-terrorism issues, in particular within the framework of public-
private partnerships between public authorities and the private sector (business
community, industry) as well as civil society and the media; strengthening national
efforts to implement UN Security Council Resolution 1540 (2004) regarding the non-
proliferation of weapons of mass destruction; enhancement of security of travel
documents; the promotion and protection of human rights and fundamental freedoms.

The relevant activities are carried out by the OSCE executive bodies within their
mandates, including the Secretariat, the OSCE Office for Democratic Institutions and
Human Rights (Warsaw), the OSCE Representative on Freedom of the Media (Vienna)
and the OSCE’s field operations.[238]

In July 2017, the OSCE Parliamentary Assembly Standing Committee established
the OSCE PA’s Ad Hoc Committee on Countering Terrorism, which, in consultation
with relevant partners, evaluates trends in the field of terrorism in the OSCE area in
order to identify priority areas for cooperation in the OSCE PA in order to advance the
efforts of the OSCE PA in countering terrorism. In accordance with the mandate, the
Ad Hoc Committee is endowed with the following powers: to intensify the efforts of
the OSCE PA in countering terrorism, with a special focus on inter-dimensional issues,
to explore innovative approaches in the OSCE area and to report to the President and
the Standing Committee; to review the trends of terrorism in the OSCE area and to
develop promising policy recommendations aimed at enhancing the role of the OSCE
and supporting the efforts of States parties to develop effective and relevant human
rights counterterrorism response measures; promote inter-parliamentary dialogue and

exchange of best practices and lessons learned on counter-terrorism issues; work in
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close contact with the OSCE executive bodies and relevant external counterparts in
countering terrorism in order to enhance the visibility and effectiveness of the OSCE;
to contribute to the implementation of the recommendations of the OSCE PA in the
field of countering terrorism. As of 2019, the Ad Hoc Committee consists of 12
members covering North America and Europe.[239]

Border management is essential for security in the OSCE area. Borders are the
first lines of defence of the country, and the movement of trade through them is crucial
for the health of the economy all over the world. In 2005, the OSCE committed itself
to achieve a balance between the need to maintain security against transboundary
threats and the freedom of movement of people, goods, services and investments.
Cooperation among States Parties is a key to this border management strategy and
security, in particular with regard to international risks such as illicit drug trafficking,
terrorism, migration, transport security and organized crime.

In connection with the development of security threats associated with new
challenges that have intensified and sharply evolved in the 21 century and are no
longer limited to national borders. New criminal networks are usually interconnected
and organized, and the borders between crime and terrorism are blurred. The OSCE
responds to these transnational threats with a comprehensive strategy aimed at
combating terrorism; border management and ensuring their safety; and building a
modern, democratic and efficient police force.

In order to ensure better coordination, increase coherence and more efficient use
of OSCE resources to address these challenges, the OSCE has created a Transnational
Threats Department headed by a Co-ordinator. The Department consists of four
subdivisions — Action against Terrorism, Border Security and Management, Strategic
Police Matters, and Co-ordination Cell, and also deals with cross-cutting topics, such
as cyber/ICT security and POLIS, OSCE’s online law enforcement information
system.

The OSCE operates to unite border authorities, international organizations and
security partnerships. This included border monitoring operations in Georgia from

1999 to 2004; The Ohrid Border Process, which, between 2003 and 2007, created the

184



THEORETICAL AND PRACTICAL RESEARCH IN LAW

basis for participating States to develop a coherent approach to border security and
management in south-eastern Europe, as well as assessments and consultations on
strategic planning in south-eastern Europe, Central Asia and the South Caucasus.
Recently, much attention has been paid to Central Asia and Afghanistan.

The OSCE has launched an initiative to establish the OSCE Border Security and
Management National Focal Point Network, allows for the regular exchange of
information on specific frontiers. The OSCE supports this network by developing
opportunities for the exchange of practice, information and ideas through annual
meetings, multimedia conferences and events for small working groups.

Ensuring comprehensive security is an integral part of the functioning of OSCE
bodies and institutions, in particular: the OSCE Forum for Security Cooperation (
hereinafter — the FSC), which is the decision-making body for military-political aspects
of security, established as an integral part of the CSCE, the Helsinki Document of 1992
(Section V) [240], authorized to deal with a broad range of military-political issues,
from traditional security between states and within states, to counteract transnational
threats, such as arms trade, including weapons of mass destruction. Its main tasks are
regular consultations and intensive cooperation on military security issues;
negotiations on measures to strengthen confidence and security; further reducing the
risks of conflict and implementing agreed measures. Decision No. 5/99 of October 6,
1999 [241], in connection with the establishment of the OSCE Communications
Network, which is a computer system that provides a direct link between the capitals
of the participating States for the transmission of communications concerning, inter
alia, the provisions of the Vienna Document, the CFE Treaty and the Open Skies
Treaty, the FSC is responsible for managing the network in accordance with the
decision of the Rome meeting of the Council in December 1993 on the dissolution of
the Advisory Committee of the Conflict Prevention Centre (CPC) and the transfer of
its functions to the Standing Committee and the FSC, and taken at the Helsinki meeting
in 1992 the FSC mandate to implement confidence- and security-building measures
(CSBMs); if necessary, the FSC will inform other OSCE-related bodies on the work of

the network, as well as consider their proposals for its wider use.
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The activities of the Forum: 1. Creating confidence through transparency and
openness: The OSCE approach is that military security and stability can be achieved
through increased military transparency and openness, as well as the exchange of
military information. This is done through a series of mutually reinforcing and
interconnected transactions and the exchange of relevant information. They provide
verification of compliance with agreed commitments; notification of military actions;
various forms of military cooperation and regular exchange of military information on
defence planning documents; military budgets; defence policies and doctrines,
including visits to military facilities, observation visits and demonstration of new
weapon systems. These measures serve as indicators for early warning of potential
conflict situations and help States avoid misunderstandings, contribute to stability and
security. 2. Providing a platform for dialogue: The OSCE is a unique platform for
mutual dialogue on security issues. Each state can raise security issues at any time,
with the possibility of discussion among all 57 members every week. The Forum may
propose solutions to these problems or develop measures to mitigate its impact on
European security. 3. Fight against illicit small arms and ammunition: It is recognized
that small arms and light weapons are the cause of most deaths in conflict and non-
military situations. The OSCE area includes many large manufacturers of such
weapons, and the Organization is very serious about the problem of the illicit
proliferation of weapons. States Parties have adopted a number of key documents for
regulating the production, transfer, storage, collection and destruction of such weapons,
as well as for controlling its exports. In particular, the Organization adopted the OSCE
Document on Stockpiles of Conventional Ammunition (FSC.DOC/1/03 of 19
November 2003), the OSCE Action Plan on Small Arms and Light Weapons (Decision
FSC.DEC/2/10 of 26 May 2010), Document/Decision on Small Arms and Light
Weapons (FSC.DOC/1/00/ Rev.1 dated June 20, 2012); A number of practical guides
on best practice regarding certain aspects of light control (Best Practice Guide on
National Controls over Manufacture of Small Arms and Light Weapons; Best Practice
Guide on Marking, Record-keeping and Traceability of Small Arms and Light

Weapons; Best Practice Guide on National Procedures for Stockpile Management and

186



THEORETICAL AND PRACTICAL RESEARCH IN LAW

Security; Best Practice Guide on National Control of Brokering Activities; Best
Practice Guide on Export Control of Small Arms and Light Weapons; Best Practice
Guide on the Definition and Indicators of a Surplus of Small Arms and Light Weapons;
Best Practice Guide on National Procedures for the Destruction of Small Arms and
Light Weapons; Best Practice Guide on Small Arms and Light Weapons in
Disarmament, Demobilization & Reintegration (DD&R) Processes [242]). The OSCE
helps States in implementing these documents. Upon request, it provides assistance in
the collection and destruction of small arms and light weapons and conventional
ammunition, helps to improve legislation for the effective control of small arms and
helps to improve inventory management. It also facilitates the exchange of information
on small arms and light weapons; the transfer of conventional weapons; and anti-
personnel mines. 4. Non-proliferation of Weapons of Mass Destruction: The OSCE
helps to implement UN Security Council Resolution 1540 on non-proliferation of
weapons of mass destruction. He is implementing a project that assists interested States
Parties in the development of national action plans and the establishment of the
necessary legislative framework. The organization also conducts educational activities
and provides specialized training, as well as helps to improve legislation, promote best
practice and intensify cooperation with other international organizations. 5.
Democratic control of the armed and security forces: Recognizing the importance of
democratic civilian control over the armed forces and security forces, the Forum
adopted the OSCE Code of Conduct on Politico-Military Aspects of Security, 1994.
This unique document represents a milestone in the management of the security sector,
requiring States parties to exercise democratic control over their armed, internal,
paramilitary, intelligence and police forces. The Code of Conduct also includes key
principles of relations between States. States are required to ensure that their armed
forces remain politically neutral and to guarantee the observance of human rights of
security personnel. States report annually on national practices, helping to strengthen
confidence and security in the OSCE area.

The OSCE Parliamentary Assembly is the forum for dialogue for 323

representatives from 57 Member States in order to achieve comprehensive security.
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Created by the Paris Summit in 1990 with a view to broadening OSCE participation in
national parliaments in the participating States, also pursues other important objectives
set out in the preamble of the Assembly’s Rules of Procedure, in particular: assesses
the fulfilment of OSCE objectives by the participating States; discusses issues raised
at meetings of the Council of Ministers and summits of the OSCE Heads of State and
Government; develops and facilitates the implementation of mechanisms for
preventing and resolving conflicts; provides support for the consolidation and
consolidation of democratic institutions in the OSCE participating States; promotes the
development of OSCE institutional structures, as well as interaction and co-operation
between existing OSCE institutions (Rule 2).[243] To achieve these goals, the
Parliamentary Assembly uses various means, including the Final Declaration and a
number of resolutions and recommendations that are adopted annually at the annual
session. Other means include: the work of the committee with the solution of important
contemporary international problems; various programs, including a large election
observation program and various seminars for the development and consolidation of
democracy; as well as sending special missions and Parliamentary Assembly
delegations to problematic or crisis regions.

The Parliamentary Assembly consists of three General Committees, which
correspond to the three main sections of the Helsinki Final Act: Committee on Political
Affairs and Security; Committee on Economic Affairs, Science, Technology and
Environment; Committee on Democracy, Human Rights and Humanitarian Questions.
The first General Committee focuses on military-political aspects of security, the
principles governing relations between States parties, and confidence-building
measures in military matters. The Second General Committee examines the threats to
economic and environmental security, as well as explores the possibilities for
cooperation in these and related industries. The Third General Committee is
considering humanitarian and human-rights threats to security.

The Acting Chairman is responsible, on behalf of the Council/Committee of
Senior Officials, for coordinating and consulting on the ongoing activities of the

Organization. When dealing with issues related to a crisis or conflict, the acting
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Chairman may at his own discretion appoint a personal representative with a clear and
specific mandate to provide support. The intention to appoint a personal (special)
representative and his mandate, the acting Chairman informs the Senior Officials
Committee; he also includes in his reports to the Council/Committee of Senior Officials
information on the activities of the personal representative, as well as any comments
or recommendations submitted by the latter.

Given the wide range of issues that are part of a security policy and which require
constant monitoring to address pressing issues (countering). the Personal
Representative of the OSCE Chairperson-in-Office on Combating Racism,
Xenophobia and Discrimination and Personal Representative of the OSCE
Chairperson-in-Office on Combating Anti-Semitism has been mandated to raise
awareness and report OSCE PA to preserve the issue of prejudice and discrimination
in the OSCE area, including anti-Semitism, other religious and racial intolerance and
other forms of intolerance; raise awareness and report to Parliamentary Assembly on
the record of OSCE participating States in combating these problems; advise the
Assembly on the implementation of a coherent policy on these issues, as well as the
development of new policies and strategies, including how to protect affected people
and communities; strive to promote dialogue and exchange of best practices within the
Assembly to combat identified problems; as well as to communicate with relevant
actors within the OSCE that are struggling with prejudices and discrimination in the
OSCE area, including anti-Semitism, religious and racial intolerance, and other forms
of intolerance.[244]

In 2010, the mandate of the Special Representative of the OSCE Chairperson-in-
Office on Gender was established, according to which the Special Representative has
the following tasks: to monitor the gender situation in the OSCE, including in the
institutes and field missions, and report to the president; to promote the discussion of
gender issues within the OSCE and, in particular, the OSCE Parliamentary Assembly;
to develop, in cooperation with the Gender Group in the International Staff, a more
active gender profile of the OSCE Parliamentary Assembly; to cooperate with the

OSCE in organizing appropriate measures; to report on specific issues.[247]
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Trafficking in human beings affects all OSCE participating States and is both a
security threat and a human rights problem. Almost all countries in the area are
countries of origin, transit or destination or a combination of them. The OSCE deals
with all relevant issues: human rights and the rule of law; corruption and the fight
against crime; discrimination and inequality; economic, labour and migration policies.
In 2003, the Office established the Office and the post of Special Representative and
Co-ordinator for Combating Trafficking in Human Beings to assist States Parties in
developing and implementing effective policies to counteract this negative
phenomenon. The Special Representative (since 2004) collects information on
trafficking in human beings in the OSCE area; promotes dialogue in the OSCE, in
particular in its Parliamentary Assembly, on how to combat trafficking in human
beings; advises the Assembly on the implementation of a coherent policy on these
issues and on the development of a new policy; Think of how to protect victims and
how to deal with criminal elements; maintains contact with relevant actors within the
OSCE dealing with human trafficking issues.

The Special Representative and Co-ordinator urge Governments to include the
fight against all forms of trafficking in their political agenda. For this purpose, they
regularly visits the countries, holds meetings with state bodies, parliamentarians,
representatives of judicial bodies and non-governmental organizations. After the visit,
the Special Representative reports on what steps have been taken in the country, as
well as what challenges the country faces and in which areas it is possible to strengthen
the anti-trafficking policy. These reports contain specific and targeted
recommendations to help the country meet its commitments to combat trafficking in
human beings, and are subject to promulgation. In 2016, the Office of the Special
Representative visited the OSCE participating States — Armenia, the Czech Republic,
Turkey and the United States of America. The next visit was to Romania. In 2017, the
Office of the Special Representative visited the OSCE participating States — Denmark,
Mongolia and the Russian Federation. The next visit was made to Canada.[246]

The OSCE cooperates with field operations, the Office of the OSCE Special

Representative and Co-ordinator for Combating Trafficking in Human Beings and
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international partner organizations, providing specialized training and expert advice to
law enforcement and non-governmental organizations, whose cooperation is crucial in
combating human trafficking. The victim-focused approach focuses on children who
are sexually abusive online.

The OSCE is promoting security policy outside the Organization, and in 2017, the
objective of facilitating cooperation in this area was to establish the mandate of the
Special Representative on Mediterranean Affairs, whose task is to strengthen the
Mediterranean dimension of the Assembly’s work, given that European security is
directly related to security and stability in the Mediterranean region; to maintain
contacts with Mediterranean partners on cooperation and to engage in activities in
support of relations between the Mediterranean area and the OSCE area; to encourage
meetings and exchanges with the OSCE Contact Group with Mediterranean
Partnership, to participate in the OSCE Annual Conference on behalf of the Assembly,
and to make special visits, where possible, to the Mediterranean Partnership; to
consider ways to strengthen the role of the Assembly’s Mediterranean Forum; to
consider tools for promoting the organization of the Mediterranean Forum under the
auspices of the OSCE Parliamentary Assembly; to report regularly on the events in the
region, including opportunities for improving cooperation.[247]

2018 was marked by the establishment of the mandate of the Special
Representative on Central Asia, who is responsible for promoting the active
participation of parliamentarians from Central Asia (Kazakhstan, Kyrgyzstan,
Tajikistan, Turkmenistan and Uzbekistan) in the work of the OSCE Parliamentary
Assembly on strengthening parliamentary system in the area; maintaining
communication and work of the OSCE field presence in the region, as well as relevant
OSCE institutions, international and regional organizations and diplomatic missions;
encouraging closer contacts between parliaments in the region to facilitate the
expansion of intra-regional cooperation in all three dimensions of the OSCE; providing
reports to the President of the Assembly on developments in the area, including the
possibility of expanding the parliamentary dialogue and further inter-parliamentary

cooperation between the states of Central Asia.[248]

191



THEORETICAL AND PRACTICAL RESEARCH IN LAW

In 2018, the Special Representative on South East Europe was appointed to serve
the following areas: to promote dialogue in all strata of society, in particular at the
parliamentary level, in order to promote reconciliation and reconstruction in South-
Eastern Europe, and in particular in the Western Balkans, and contribute to the
transformation and strengthening of democratic institutions; maintain close contact and
serve as a focal point for the Assembly in the area as a whole and its participation in
the activities of the Council for Regional Cooperation, in particular; to advise and
report to the President on the situation in the area, in particular on the development of
the situation in Bosnia and Herzegovina and on the Belgrade-Pristina dialogue, as well
as the issue of the issue of the former Yugoslav Republic of Macedonia; to
communicate with relevant actors within the OSCE, as well as with PA Committees
dealing with migration and terrorism dealing with issues related to the area.[249]

It should be noted that the OSCE responds to changes in world politics, political
life of countries, challenges and threats to the world law and order, to this end, efforts
are being made to reform the existing legal, institutional framework for cooperation
between Member States in this area. The organization has developed a number of
guidelines for the management and reform of the security sector (Security Sector
Governance and Reform: Guidelines for OSCE Staff), which provide the OSCE
executive bodies and their staff with an instrument for implementing a coherent and
coordinated approach to maintaining governance and reform processes in the state-led
security sector.[250] Initiated by Switzerland in 2014 (CIO.GAL/18/14), the concept
of governance and security sector reform is a relatively new concept, which is closely
linked to a comprehensive understanding of the concept of security in terms of the
OSCE. Thus, through its own institutions and field missions, the OSCE has for a long
time served as a source of expertise for many participating countries on a number of
important aspects of the Guidelines for OSCE Staff, including police reform, border
management and security, the fight against terrorism, the fight against corruption, the
reform of the justice sector etc. The concept of the Guidelines already has a broad legal
framework within the OSCE. In recent years, the concept of the Guidelines has been

increasingly recognized by the OSCE participating States and the executive bodies of
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this Organization as a concept that plays an important role in conflict prevention, early
warning, crisis management, and peace building.

Practical activities in the area of security sector reform and cooperation include
reform of the law, reduction and/or transformation of armies, training of personnel of
the rights of military personnel, as well as humanitarian law. These activities are
carried out in conjunction with OSCE field operations, the Office for Democratic
Institutions and Human Rights and the Conflict Prevention Centre. They all work
closely with governments, non-governmental organizations and civil society.

Some of the main OSCE topics in this area include: rules of interaction and
integrity in the defence and security bodies; protection of human rights of servicemen;
strengthening the supervisory role of parliament; promoting better communication of
the institutions of the security sector with citizens; promotion of active participation of
civil society; retraining of dismissed personnel for civil work; provision of social rights
in the transition from conscript to professional army; consideration of the bill.

Since its foundation, the OSCE has taken a prominent place in the system of
international intergovernmental organizations, identifying a major priority for itself in
the field of comprehensive security. The presence of representatives of the
Organization on the territory of the states where the crisis has arisen due to armed
conflicts, unstable political conditions, etc. inspires the belief in the population of the
state for the better, urges the authority to make maximum efforts to eliminate existing
problems. The presence of representatives of the OSCE, in particular the OSCE Special
Monitoring Mission in Ukraine and the Project Co-ordinator, is very significant,
considering the situation in the East of Ukraine, which has a protracted nature, since
2014.

In order to enhance the OSCE’s operational component in the field of security,
there is an urgent need to increase the level of its monitoring structures, which should
work closely with the media and bring the results of their work to the attention of the
public so that the public can react to these reports and feel real support and express
their opinion on how to improve its work. Of particular importance is the rapid

response to events that have their consequences related to the humanitarian nature of
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providing real help to victims of humanitarian catastrophes, military conflicts, political
crises, which entail mass riots, human rights violations, etc. This case involves
mechanism for additional protection of the civilian population during the crisis, when
there is a political crisis in the state, undemocratic processes that are not explicitly

expressed or suppressed by the state authorities.
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8.2 KOpuanuna kKJjiHiYHA ocBiTa fAK 3aci0 ¢opMyBaHHSI HOBOI MeTO/0JIOTII
HABYAHHS

CydacHa miArotoBka KBaji()iKOBaHMX NMPaBHUKIB BUMara€ BBEJIEHHS B POOOTY
po¢eCOpPChKO-BUKIATAIBKOTO CKJIally HOBHUX, HETPAaJULINHUX (OpM 1 METOJIB
BukiIaganHsa. OHUM 13 IHHOBAIIHHUX METOJIB € yuacms y pooomi opuoOudHoi KiiHiKU.

VY HayKOBO-AOCHIIHIN JITepaTypl MEepPeBaKalOTh TaKl XapaKTEPUCTUKH MOHATTS
CHOPUIUYHA KITTHIKa:

no-Tepiie, BOHA € BUIOM IOPUIUNYHOTO HAaBYaHHS, 3a SIKOTO CTYI€HTH Ha0yBalOTh
NPaKTUYHUX HABUYOK I1J] KEPIBHUILITBOM BHUKJIA/IayiB 4Yepe3 HAJaHHS IOPUIAYHUX
MOCJIYT HACEJIEHHIO;

MO-Jpyre, BOHA € 0COOIMBOIO YACTUHOIO BUILIOT FOPUIUYHOIT OCBITH, 11O JO3BOJISE
CBIJIOMO Ta LUIECHpsIMOBaHO (OpPMyBaTH Yy CTYJICHTIB HaBUYKU MpodeciitHol
JISUTBHOCTI Ha OCHOBI Oprauizaiii Takoi (JopMH HaBYaHHS SIK KEPOBaHA BHUKJIAJaueM
MpaKTHUKa HaIaHHS MPABOBOI JOTIOMOTH MaJio3a0e3MedeHnM 0co0aMm;

MO-TPETE, BOHA € HABYAHHSM MiJ] Yac MPOXOJKEHHS MPAKTUKH, OPraHI30BaHUM
Ha 0a3i HaBYAJIBHOTO 3aKJaay, Y X0/l SKOro HAyKOBUM, HABYAJIbHUI Ta MPaKTUYHHIMI
HaIpsSMKHA PEaTi3ylOThCsl Y MPOIECl CIMUIBHOI JISJIBHOCTI BHUKJIAJadiB 1 CTYJEHTIB,
CTBOPIOIOYM TPU LIbOMY HOBHMM BHJ B3a€EMOBIAHOCHMH MK HUMH, BBaxkae ['oioBa
[IpaBninHs BCceyKpaiHCHKOI TPOMAACHKOT OpTaHi3allli «Acoliamis pUInIHIX KIHIK
Ykpainn» B.A. €10Ba.

HaBeneni aedinimii xapakTepu3yoTh MOHATTS «IOPUIMYHA KIIHIKA» Y SKOCTI
COLIIAJIbHO-OPIEHTOBAHOI HaBYAJIBHOI MISJIBHOCTI y Tally3l MpaBa, sika € CKIIAIOBOIO
YaCTMHOI HABYAJIBHOI'O MPOLIECY Y BUILOMY HaBYaJbLHOMY 3aKjaji, IHHOBAILIMHOIO
(IHTEpaKTUBHOIO) METOAMKOIO BUPOOJIEHHS Y CTY/ICHTIB IPAKTUYHUX HAaBUYOK.

Haii0inpmiM ~ pO3MOBCIOJPKEHUM  PO3YMIHHAM  IOPUIAUYHOI  KJIIHIKH €
iHcTuTymiHe. Y 2003-2005 pp. Acowiamiero IOpUAMYHUX KIHIK YKpaiHu Oyio
c(hOpMOBaHO BJIACHY BHYTPIIIHIO MPABOBY 0a3y, CIpsSMOBaHy Ha 3a0€3MEUeHHS Ta
yHi(piKaIio AiSUIBHOCTI IOPUANYHUX KJIIHIK Ta iX BIAMEXKYBaHHS Bi 1HIIUX (HopM

00’€lHaHb CTYACHTIB Ta MOJOAMX IOPHUCTIB, SIKI HAAAIOTh IOPUAMYHY JOMOMOTY
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HaceneHHto (puitHaTo CTaHIapTH IOPUANYHUX KITHIK YKpainu, TUmose moioxeHHs
Opo HOPUAMYHY KIiHIKY Ta ETHYHMI KOJEKC MisIbHOCTI IOPUMYHOI KIIHIKH B
VYkpaini). 3rigHo 3 monoxeHHsIMHU X CTaHAapTiB, IOPUANYHI KIIHIKA MOTJIH JIATH Y
JIBOX OpraHi3aliifHO-IIpaBoOBUX (GopmMax:

1) K CTPYKTYypHUH MiAPO3ALT BUIIOTO HABYAIHHOTO 3aKIaay 4 (DaKyJbTeTy,
SKUH M T OPSIKOBY €THCS;

2) sk (opMyBaHHS TIpU BUIIOMY HaBYaJIbHOMY 3akjiadl 4d (akyabTeTi, sKe
B32€MO/II€ 3 HUMH HA MiJICTaB1 IOTOBOPY Ta MOXKe OyTH IOPUINIHOIO 0CO00IO.

HopmatuBHO, MeTa AISTILHOCTI FOPUAMYHOI KIIHIKK 3akpimieHa y IlonoxkeHHi
npo ropuauuny kimiHIKY «lctunay JIJAYBC Bim 27.04.2017 Ne 295, mig sikoro
PO3yMIETHCS 3aKPITUICHHS CTyACHTaMH (KypcaHTaMH )- KOHCYJIbTaHTaMHU TEOPETHIHHUX
3HaHb Ta HAOYTTSI HUMU MPAKTUYHUX YMIHb 1 HABUYOK TIpodecii ropucta, popMyBaHHs
B HHX I[IOBaru J0 TMPUHIUINB TpaBa, MIABUIIECHHS PIBHA MPABOBOi KYJIbTYpH
HACEJICHHs, a TaKoXX HagaHHsS Oe30IUIaTHOI MPaBOBOI JIOMOMOTH 0cobam, sKi ii
MOTPEOYIOTh.

Y MoHorpadiuHiii JiTepaTypi NPOMOHYIOTh PO3PI3HIATH TPU OCHOBHI (QYHKINT
IOPUJIMYHOT KJITHIYHOI IIsUTHHOCTI, a came:

1) mpaBo3axucHy (MpaBoOBOi AOIMIOMOI'H HACEJIEHHIO);

2) mpOoCBITHIO (ITPaBOBO1 OCBITH HACEJICHHS);

3) HaBuasbHO-pOpMyIOUy (TOJIArae y HaOyTTI CTYJACHTaAMHU MEPIIMX HABHUYOK
NPaKTUYHOT AISUIBHOCTI y cdepl mpaBa, (OopMyBaHHI OCOOMCTOI TpPOMAASHCHKOI
MO3UIII1, MOPAJIBHOCTI, COLIIAIbHOT BIJMIOBIIaJIbHOCT1).

BBaxkxaemo, HallO1IbII 3HAUMMOIO TPETHO (PYHKIIIIO, OCKIIBKH FOPUANYHI KITTHIKH
MpU BUINIUX HABYAIBHUX 3aKjajax CTBOPIOIOTHCS TEPII 3a BCE I HaBYAHHS
CTYJCHTIB, a 1HII (PYHKIIIT peaTi3yt0ThCs K MOXIJIHI.

BiamoBinHO, OCHOBHA MeTa iICHYBaHHS IOPUINYHOI KIIIHIKK — OCBITHS — HAOyTTS
CTyICHTaMH TPAKTHYHUX HABUYOK Y TMPOIECi HagaHHS Oe30IIaTHOI TpaBHUYOI
JIOTIOMOTH HaCEJICHHIO, Y TOW Yac SIK 1HII HAIPSIMHA TXHBOT AISUTBHOCTI € BTOPUHHUMHU

(TOX1THUMMU).
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Came TOHATTS «OpPUAMYHA KIIHIYHA OCBITa» HE Ma€ CTaTyCy HOPHUIUYHOL
nediniii. [epiia cipo6a HOPpMaTUBHO-TIPABOBOT'O 3aKPITJICHHS MOHATTS «IOPUIUYHA
KJIIHIYHA OCBITa» 3iAilicHeHa MIHICTEPCTBOM OCBITH 1 HayKHW YKpaiHU CHUTHHO 13
MinicTepcTBoM tocTuilii Ykpainu. Bonu nepenoadanu B npoekti KoHrerniii po3BUTKY
IOPUAMYHOI OCBITH TO€JHAHHS HaBYaHHsS 3100yBayiB BHILOI IOPUAMYHOI OCBITH 3
TISUTBHICTIO Yy IOPUAMYHUX KIIHIKaX, A 4Oro MpaBHUYl HIKOJIW MAlOTh CIPHUSITH
iXHBOMY PO3BUTKY Yy BHIJIS[II OKPEMHUX CTPYKTYPHHUX IMAPO3JAUIIB 3aKJIaJIB BHIIO]
OCBITH Ta BIPOBAKEHHIO B OCBITHIA MPOIEC HABYAJIbHUX KYpCIB 3 MPaBHUYOI
KJIIHIYHOT MPAKTUKH.

HaiiyacTiie moHSATTAM «IOpHUJIMYHA KIIHIYHA OCBITa» OMNEPYIOTh y HAYKOBUX
JIOCTDKEHHSAX, 3 METOI0 XapaKTepUCTHUKU YHIKaJbHOTO METOJY MiATOTOBKH
MaiOyTHIX ¢axiBiiB 3a HanpsmMoMm «IIpaBo» (3 000B’SI3KOBUM BUKOPHUCTAaHHSIM
IOPUMYHUX KIIIHIK B HaBYAJIbHOMY MpOIIECi, K 0a3u IJIsl OTPUMAaHHS CTYIACHTaMU
JOJATKOBUX TEOPETHUYHUX 3HAHb 1 MPAKTUYHUX HABUUOK 3 HAJaHHA O€30IIaTHOI
NpaBHUYOI JIOMOMOrM HacesdeHHio). 3okpema, FO.M. CaBenoBa 3a3Hauvae, wIO
IOpUIMYHA KIIHIYHA OCBiTa — 1€ MeToJ (METOAWKA) BHKJIAJAHHS, SKa
BUKOPUCTOBYETHCSI B IOPUIMYHUX BUIIMX HABUYAJIBHUX 3aKJIa/JaX, Y paMKax SIKOro
CTYICHTH TIPEJCTaBISAIOTh IHTEPECH peaJbHUX KIIEHTIB (BiIBiAyBadiB) MiA
KEpIBHULITBOM BHUKJIa/1a4yiB Ta MPAKTUKYIOUUX IOPUCTIB.

[Ipu3HaueHHs LBOrO I1HTEPAKTUBHOTO METOAY HAaBYaHHS CTYJEHTIB-IOPUCTIB
MPABOBUX HABHUYOK IMOJSTAa€ y TMOCWIECHHI X MNPAaKTUYHOI MIATOTOBKH HUIIXOM
3aJTy4eHHsI 0 MPAKTUYHO1 IOPUIUYHOL isUIBHOCTI Ta HaJlaHHS 0€30I1aTHOT TPaBOBO1
JOTIOMOT'H MaJi03a0e3MeYeHUM BEpCTBAM HACEJICHHS.

Ha npoTtuBary iHIIMM METOAaM MiATOTOBKU MPABHUKIB, IEPEBAraMH FOPUIUIHOT
KJIIHIYHOT OCBITH €: OTPUMAHHSI MPAKTUYHUX HABUYOK CTYJEHTAaMU A0 MOYATKY
peasibHOT MPAKTUYHOI JISIBHOCTI; MO€JHAHHS TEOPETUYHMX 3HAHb OJIHOYACHO 3
OTPUMAaHHIM MPAKTUYHUX HABUYOK.

Ax 3aznauarote B.C. XXyparcekuit ta O.JI. KomuneHnko, po6oTa MOJ0AMX

IOPUCTIB Yy FOPUIUYHIN KITIHII JO3BOJISIE YCBIIOMUTH IIHHICTH 1 3HAYCHHS] OTPUMaHUX
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TEOPETUYHUX 3HAHb Ta OBOJIOMITH METOJOJIOTIEI0 Ta MPOIECYATbHOI TEXHIKOO
3aCTOCYBaHHS IIUX 3HAHb HA MTPAKTHIII.

3MICT BIAMOBIAHOTO METOAY TIATOTOBKH MaWOyTHIX FOPUCTIB TMOJSATAE Yy
CTBOPEHHI Yy caMiii CTPyKTypli HaBYAJBLHOTO 3aKjaJy BHUIIOI OCBITH OKPEMOTO
HABYAJIbHO-MIPAKTUYHOTO MiAPO3/1TYy, OCHOBHOIO METOIO JISUTBHOCTI KOTO € HAOyTTsI
CTYJEHTaMH NMPAKTUYHUX YMIHb 1 HABUUOK 3 HAJIaHHS MIPABHUYOI JOMOMOTH 0co0aM 3
qrclia HE3aMOKHUX BEPCTB HACEJICHHS.

Opranizaiis 1 AiSUTbHICTh TAKUX 1IHCTUTYLINA Ma€ MOABINHHY METY: 3 OJJHOTO OOKY
— HaAJAHHS MPABHUYOI JIOMIOMOTH JIFOAUHI, sika 11 moTpedye, a 3 1HIIOTO — HAOyTTA
CTYJEHTAaMH, SIKi BUSIBIJIM Oa)KaHHS MPAIFOBATH B TaKiil CTPYKTYpPi Ha BOJOHTEPCHKIX
3acaiax, peabHOTO IEPBUHHOTO JAOCBIIY:

y CIIJIKYBaHHI 3 JIFOJAMHOIO, SIKa 3BEpHYJIACh TI0 IOTIOMOT'Y;

B aHaNi31 KOHKPETHHUX KUTTEBUX CUTYAIlill 1 MPaBOBUX BIIHOCHUH, B SIK1 IIOJICHHO
BCTYTIA€ JIFO/IMHA, HA TIJICTAaBl 3aKOHO/IaBUUX Ta HOPMATUBHO-TIPABOBUX aKTiB;

KOHCYJIbTYBaHHS KJIIEHTIB; IMiJTOTOBKM TMPABOBUX BUCHOBKIB, MPOIECYaTbHUX
JIOKyMEHTIB Ta PEKOMEHIaITiii;

B OKpEMHX BUIAJKaX — HaBITh, MPEJICTABHUIITBO IHTEPECIB 0COOU Tepel IHITUMHU
ocobamu, opraHamMH Jep>KaBHOT BJIaJld, Ta MICLIEBOI'O CAMOBPSITyBaHHS.

IOpuanuna kiniHika MOXke 3a0e3meunTH Oe3MepepBHICTh MPAKTUKH CTYACHTIB Y
MaiOyTHIH mpodecii. Amke crnerudika podOOTH OPUAUYHOT KIIHIKA TOJIATAaE B
MOCTIHHOMY (IIPOTATOM HABYAJIHHOTO POKY) 3aJIy4Y€HHI CTYACHTIB JO BHPIIICHHS
peIbHUX CIIpaB KII€HTIB, SIKI 3BEPTAIOTHCS 3a IOPUAMYHOIO JOTMIOMOTOI0 3
BUKOPUCTAHHSAM YCIX MPaBOBUX CHOCOOIB peaiizallii Ta 3aXUCTy MpaB. BUIbIIICThH
IOPUAMYHUX KIIHIK B YKpaiHi NPaKTUKYIOTh HE JIMIIE MIATOTOBKY IOPUAUYHUX
pO3’sICHEeHb, a 1 CKIIaAaHHsI MPOIECyaTbHUX JOKYMEHTIB, MPEJICTABHUIITBO IHTEPECIB
KJIIEHTIB, [0 CTAHOBUTH KJIACUYHY CUCTEMY MPOQECiiiHMX yMiHb 1 HABUYOK IOpUCTa-
npaktuka. Cremiani3oBaHl OPUAWYHI KIIHIKKA, KPIM Ha3BaHUX BUIIB isUTBHOCTI,
NPAaKTHKYIOTh TPAaBONPOCBITHI 3aXOAHM, TUM CaMUM HAJal4d CBOIM yYaCHHUKAM

HABUYKHU MyOI1YHOTO BUCTYITY, KOPUCTYBaHHS MEAAroriYHUMH TEXHOJIOTISIMHU.
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Ak 3aci0 popMyBaHHS HOBOI METOJI0JI0T1i HABYAHHS, FOPUANYHA KJI1HIYHA OCBITa
JI03BOJISIE€ BIPOBAUTH B CUCTEMY OCBITH TaKi MPUHITUTIN:

JAE€MOKPAaTUYHHUIA CTHJIb BITHOCHH MDK BUKJIQJaueM 1 CTyJICHTOM (Ha IMpOTUBAry
aBTOPUTAPHOMY CTHIIIO, XapaKTEPHOMY JJISI TPATUIIIHHOI CUCTEMU OCBITH B IIJIOMY);

NEeJaroriky CmiBpOOITHULITBA (CTYyJEHT CTa€ PIBHOMNPABHUM YyYaCHUKOM
OCBITHBOTO TIPOIIECY );

1HIMBIAYJIBHUM TIX14 10 CTYyACHTA;

3aXUCT TMpaB JIOJUHU $K BH3HAYajbHAa CKJIaZ0Ba NpodeciiiHol iSIbHOCTI
NPaBHUKA;

KOMIIOHEHTY OIaHyBaHHS MPAKTUYHUX HABUYOK, IO OPTraHIYHO JOMOBHIOE
OTPYMaHi y BUIIIOMY HAaBUAJLHOMY 3aKJIa/i TEOPETHYHI 3HAHHS.

OcHOBHAa MpHUYMHA HEJIOCTATHHOTO BUKOPHCTAHHS IOPUAMYHOI KITIHIKH, SK
OCHOBHOI TuIaTGopMu HAOYTTA MPAKTUYHUX HABUYOK CTYACHTaMH, MOB’sI3aHE 3
HOPMAaTUBHOIO HEBPETYJbOBAHICTIO Takoi MOXJIMBOCTI. [lomonatu gany mporaiuny,
Xo04a 0 9acTKOBO, JIOMOMOXE MPUUHATTS Mpoekty KoHieniiii po3BUTKY HOPUANIHOI
ocBiT Big 28 moTtoro 2020 poky, y sKii mnepeadadyeHO CHPUSHHA DPO3BUTKY
IOPUJIMYHUX KIHIK Y BUIJISJI OKPEMHUX CTPYKTYPHHX MIAPO3AUIB 3aKJIajiB BHIIOT
OCBITH Ta BIPOBAKEHHS B OCBITHIM MpoOlLIEC HABYAIBHUX KYypCIB 3 IOPHUIWYHOI
KJIIHIYHOI MPaKTUKHA, @ OJHUM 3 1HAMKATOPIB JOCATHEHHSI € 30UIbLICHHS BICOTKA
3aJIy4eHHs 37100yBayiB OCBITH JI0 y4acTi B OPUANYHUX KITIHIKAX, KIIBKOCTI aKTUBHO
GYHKIIOHYIOUUX IOPUANYHUX KITIHIK.

3 MeTO10 JieTalti3allii MOHSATTS «IOPUIUYHA KITIHIYHA OCBITa» Ta HAOYTTSI OCTAHHIM
odiLIIHOTO CTaTyCy — OPUANYHOIL 1e]iHiIii, BBaXKaEMO 3a HEOOX1IHE:

1. [puitaaty y uimomy npoekT «Konmeniii po3BUTKY IOPUAMYHOI OCBITHY,
po3pobsieHnit MiHICTEPCTBOM OCBITH 1 HayKH YKpaiHU CHUIBHO 13 MiHICTEpCTBOM
focTuIlii YKpainu.

2. BcTaHOBUTH y HOPMATHBHO-TIPABOBHX aKTax 3 OpraHizaiii HaBYaJIbHOTO
IpoIeCy, TPOBEACHHS HAaBUaJIbHOI MPAKTHUKKA Ta OOJIKYy Yacy poOOTH HAyKOBO-
NeJaroriyHuX MpPAaliBHUKIB MNPUIKUCH IIOAO HEOOXIIHOCTI  Oe3mocepeHbOro

YIOPOBAHKEHHS MMOJIOKEHB PO ISUTBHICTh OPUINYHHUX KITIHIK;
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3. 3akpinuTH Ha piBHI 3000B’I3y10U0i HOPMHU ITpaBa MPUIUCH 1100 HEOOX1THOCTI
(YHKIIIOHYBaHHSI IOpUJIMYHOI KJIIHIKH, SIK YMOBH aKpeIuTaIlii IOpUIUYHOIO 3aKJIaay
BUIIIOT OCBITH Ta OTPUMAaHHS HUM JIIIEH31] HA MATOTOBKY FOPHCTIB;

4. HopmaTtuBHO mepen0ayuTd CHUCTEMY TPOMAJCHKOTO KOHTPOIIO 3a SKICTIO
(GYHKIIOHYBAaHHSL IOPUAMYHUX KIIHIK Y CTPYKTYypl IOPUAMYHOTO 3aKIaay BHUIIOI

OCBITH.
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