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SECTION 1. ADMINISTRATIVE LAW, ADMINISTRATIVE PROCESS

DOI: 10.46299/1SG.2023.MONO.LEGAL.3.1.1

1.1 State-legal framework for the oversight of local self-government in Ukraine in
the context of European integration processes

The recent challenges and threats to the sovereignty, territorial integrity, and
national security of Ukraine have underscored the imperatives within state-legal policy
for consolidating and fortifying the centralized system of public administration, as well
as augmenting its institutional and functional capacities. This exigency is partly
attributable to the organizational characteristics inherent in the operation of public
authorities under martial law, which are expressly designed to reinforce such
centralization. The Law of Ukraine “On the Legal Regime of Martial Law” [1]
explicitly mandates the establishment of provisional state entities — military
administrations — within areas where martial law has been declared, pursuant to a
presidential decree. These entities are to function in lieu of local self-government
bodies, within the territorial confines, populated localities, and regions where the latter
are unable to execute their designated authorities.

In addition, a discernible trend toward centralization is evident within municipal
management systems that have persisted under the constraints imposed by martial law.
Notably, there has been an unparalleled enlargement of the unilateral authority of local
executives at the expense of the collective powers traditionally held by the
representative bodies of local self-government, namely local councils. This
centralizing dynamic is mirrored in the transformation of the oversight and supervisory
framework pertaining to local governance: with the diminution of public scrutiny,
enhanced competencies have been allocated to state institutions, thereby broadening
the scope of state supervision over local self-government operations. In instances of
substantiated contraventions of the Constitution or laws of Ukraine by village,
settlement, or city leaders in the discharge of their duties relating to martial law
measures, the President of Ukraine is empowered to institute a military administration

within the concerned locality. This action, contingent upon the recommendation of the
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regional military administration and concurrence with the General Staff of the Armed
Forces of Ukraine, effectively results in the suspension of local self-governing entities
within that territory.

It must be recognized that the aforementioned characteristics of public
administration during a state of war are exceptional, necessitated by the imperative to
maintain the flexibility and responsiveness of government entities in the face of
comprehensive conflict. While the exigencies of the martial law regime justify certain
extraordinary measures, it remains imperative to articulate a legally sound and
equitable model. This model should respect the sanctity of local self-government
guarantees while amalgamating municipal, state, and societal resources towards a
unified objective. The urgency for such a balanced approach is heightened by Ukraine's
continued and determined progression towards European Union accession, even amidst
the formidable challenges of repelling armed incursion.

Nonetheless, it is imperative to acknowledge that the refinement of the state-
legal framework governing the oversight of local self-government remains a pertinent
issue not only during exceptional circumstances but also under normal conditions
throughout the contemporary era of state development. Since 2016, the prosecutorial
bodies have been divested of their general supervisory role, resulting in a vacuum
where neither central nor local executive bodies have inherited effective oversight
capabilities. This development has intensified the challenge of institutional and legal
mechanisms to ensure that local self-government conforms to the Constitution and the
laws of Ukraine across their normative, law-enforcement, and other routine functions.
The constitutional reform process, particularly the amendments to Section VII
“Prosecution Office,” has been incomplete in addressing the decentralization of
powers. It was anticipated that this reform would introduce the institution of prefects
and establish additional organizational and legal entities for oversight and supervision.
However, the reform's incompleteness has culminated in the lack of a robust system
for state oversight to verify the legality of municipal operations. Consequently, there
Is a pressing need within the legal scholarly community to delineate the status and

future trajectory of legal mechanisms supporting state oversight, ensuring the
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alignment of local self-government with the Constitution and the laws of Ukraine,
particularly in the light of aligning with European standards.

Addressing the existing legal foundations for state supervision and control in the
realm of local self-government, it is apparent that the provisions are inadequate and
constricted. Article 144 of the Constitution of Ukraine [2] mandates that local self-
government entities, within their legally defined purview, promulgate decisions
binding within their respective territories. However, should these decisions contravene
the Constitution or laws of Ukraine, they are to be suspended according to a legally
prescribed procedure, with a concurrent petition to the judiciary. Yet, the requisite
legislation delineating this process has not been enacted by the Verkhovna Rada. A
similar constitutional directive is found in Part 10 of Article 59 of the Law of Ukraine
“On Local Self-Government in Ukraine,” [3] which asserts that the acts of local self-
government bodies and officials are to be deemed illegal by the judiciary if they
conflict with the Constitution or the laws of Ukraine. Therefore, the exclusive state-
enforced mechanism to annul the effects of local self-government resolutions that
violate the Constitution or laws of Ukraine is judicial declaration of their illegality,
which subsequently nullifies their legal force.

Ukrainian domestic legislation fails to adequately specify the array of
authoritative entities empowered to suspend the enactments of local self-government
bodies on the basis of illegality, whilst concurrently initiating judicial review.
Nonetheless, all interested parties, including entities responsible for auditing adherence
to the Constitution of Ukraine, the laws of Ukraine, and other statutory instruments by
local self-government entities and their officials, retain the right to seek judicial redress
concerning the incompatibility of local self-government decisions with extant
legislation. Such entities may encompass local state administrations which, pursuant to
Article 28 of the Law of Ukraine “On Local State Administrations,” [4] are vested with
the authority to ensure compliance with the Constitution, laws of Ukraine, and other
legislative acts by local self-governing bodies and their functionaries on matters that
fall within the purview of local state administrations, as well as territorial branches of

central executive bodies within their delegated competencies. However, neither the
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aforementioned Law nor other extant legal instruments within the Ukrainian legal
corpus explicitly stipulate a framework for administrative supervision concerning the
activities of local self-government bodies within the ambit of their self-governed
jurisdiction.

The European Charter of Local Self-Government [5] provides a detailed
regulatory framework for the principles governing state supervision of local self-
government bodies, reflecting the practices adopted by European states in addressing
this matter. Specifically, the Charter enunciates the following foundational principles:

First, it stipulates that any administrative oversight of local self-government
entities must be conducted solely in accordance with procedures and circumstances
prescribed by the constitution or statutory law.

Second, the Charter clarifies that such administrative oversight generally seeks
to guarantee adherence to legal and constitutional mandates. Nonetheless, it concedes
that higher-level authorities are permitted to administer supervisory actions concerning
the punctuality with which local self-government bodies fulfill their delegated
responsibilities.

Third, the Charter mandates that any administrative scrutiny of local self-
government bodies should be executed in a manner that maintains the proportionality
between the supervisory measures employed by the controlling entity and the gravity
of the interests they seek to safeguard.

The European Charter of Local Self-Government prescribes that the mechanisms
of administrative oversight over local self-government bodies should be codified at the
constitutional or statutory level within the respective state, which acts as a bulwark for
local self-government autonomy. In Ukraine, such legislative codification of these
mechanisms has not been realized.

In conjunction with the stipulations of the European Charter, it is also pivotal to
consider Recommendation No. R(98)12 “On the supervision of the activities of local
authorities,” which was promulgated by the Committee of Ministers of the Council of
Europe on September 18, 1998 [6]. This recommendation is principally directed at the
actualization of the principles delineated in Article 8 of the Charter. The addendum to
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this document delineates guiding principles intended to inform the extent and methods
of administrative supervision. These principles include: 1) ensuring that local
authorities are permitted to exercise their powers unabated, except where legislation
stipulates otherwise; 2) promoting a clear definition of ‘own powers' through the
process of delegation, which, in turn, is anticipated to diminish the need for
supervision; 3) articulating explicitly within statutory provisions the varieties of
activities that fall under the purview of supervision; 4) constraining obligatory
administrative oversight to actions that bear significant weight as determined by the
official mandate; 5) curtailing the comprehensive range of administrative oversight; 6)
advocating for a singular supervisory entity at the initial level of intervention, and in
instances where specialized supervisory bodies are necessitated—dependent on the
activity subject to review—clearly demarcating the competencies of such entities to
preclude ambiguity regarding the responsible supervisory authority; 7) instituting in
normative documents a prescribed duration within which the supervisory body must
execute its oversight responsibilities.

It is critical to recognize the divergence between the current organizational and
legal frameworks of state supervision and control over local self-government activities
in Ukraine and the established European standards and guiding principles [7]. This
discrepancy is compounded by the lack of a systemic approach and a robust legal
foundation for such oversight.

The anticipated overhaul of the state supervision and control mechanisms
concerning the legality of local self-government operations was slated to be undertaken
during the constitutional reform aimed at decentralizing power. In this context, the draft
Law of Ukraine “On Amendments to the Constitution of Ukraine (regarding the
decentralization of power)” (registration no. 2217a) [8] envisaged the creation of a
prefecture system. This system would be responsible for ensuring compliance with the
Constitution and the laws of Ukraine by local self-government bodies. It would be
authorized to suspend the actions of local self-governments on the premise of their non-
conformity with the Constitution or legal statutes, while concurrently initiating judicial

review.
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Furthermore, the legislative proposals sought to institute an additional
mechanism of critical importance for safeguarding the state's territorial integrity. This
mechanism would enable a state response in instances where a local community head,
community council, or district or regional council passed a resolution contravening the
Constitution of Ukraine, thereby posing a threat to state sovereignty, territorial
integrity, or national security. Under this proposed framework, the President of Ukraine
would have the authority to suspend the execution of such contentious decisions and
simultaneously petition the Constitutional Court of Ukraine. Concomitantly, there
would be a provisional suspension of the community head's powers, as well as the
functions of the community, district, and regional councils, with the President
appointing an interim state commissioner. Should the Constitutional Court of Ukraine
ascertain that the decision of the local community head or council violates the
Constitution, the Verkhovna Rada of Ukraine, upon the President's proposal, would be
empowered to dissolve the community head's mandate or the council, thereby
prompting extraordinary elections in accordance with legal stipulations.

The envisioned model of state supervision within the realm of local self-
government was designed to equilibrate the legally enshrined autonomy of local self-
government bodies in decision-making with the state's prerogative to possess an
efficacious set of tools to uphold the unitary nature of the nation-state, ensure the
territorial integrity and sovereignty of Ukraine, and safeguard the rights and freedoms
of its citizenry. In this vein, Ukraine contemplated the adoption of the French model
for the prefect institution, which is deemed 'relatively soft." In this model, prefects have
the capacity to suspend — but not nullify — the acts of local self-governments, in
contrast to the systems in place in other European nations, such as Poland, where
prefects may have more stringent powers to invalidate local government actions.

Notwithstanding the deferral of the constitutional amendments related to the
decentralization of power, the critical elements of the pertinent reform continue to
occupy a prominent position in the discourse among experts and the public sphere.
Attempts were made to delineate the fundamental tenets of state oversight in the

domain of local self-government within the proposed draft Law of Ukraine “On
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Prefects.” [9] This draft was subjected to a rigorous evaluation by the expert
community. In its wake, further legislative proposals, namely the draft Laws of Ukraine
“On Amendments to Some Legislative Acts of Ukraine Regarding State Control Over
the Compliance of Decisions of Local Self-Government Bodies with the Constitution
and Laws of Ukraine” [10] and “On Amendments to Some Legislative Acts of Ukraine
Regarding the Suspension of Acts of Local Self-Government Bodies,” [11] were
formulated. These proposals incited robust debate among professionals in the field.
However, following these discussions, neither draft secured affirmative assessments or
garnered support. This outcome delineates the imperative of formulating consensus-
based positions and clauses that ought to underpin the creation of a legislative
framework for structuring and implementing state supervision and control over local
self-government. In light of this objective, it is necessary to articulate certain
considerations that will inform the development of such legislative architecture.
Firstly, it is mandated by part 4 of Article 143 and part 2 of Article 144 of the
Constitution of Ukraine that the procedures for overseeing compliance of local self-
government bodies with the Constitution and laws of Ukraine must be precisely
defined. This requirement applies to both the exercise of their inherent self-governing
authorities and the administration of delegated state functions. The autonomous
competencies represent the scope of self-regulation by local self-governments within
the parameters established by the Constitution and laws of Ukraine. As such, state
oversight is restricted to ensuring adherence to these legal boundaries during the
exercise of self-governance, characterized by a supervisory form of control. In contrast,
state oversight of delegated authorities encompasses a more comprehensive form of
control, addressing not only the legality but also the efficacy with which various tasks
are executed. Delegated competencies pertain to areas where the principle of state non-
intervention, as affirmed by Article 20 of the Law of Ukraine “On Local Self-
Government in Ukraine,” does not apply. In these domains, local bodies are entrusted
with the execution of certain state functions, and thus, the scope of state control

transcends mere observance. As instruments of state governance, the oversight of
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delegated authorities necessitates not only monitoring the status of their
implementation but also rectifying any violations encountered [12].

In the given context, it is considered inadvisable to consolidate the supervisory
and oversight functions concerning the activities of local self-government bodies—
pertaining to both their intrinsic and delegated authorities—within a singular oversight
Institution. Such centralization could culminate in the establishment of an omnipresent
control system over these bodies, effectively integrating them into the executive
hierarchy. It is posited that the oversight body in question should be limited to ensuring
the conformity of local self-government bodies with the Constitution and laws of
Ukraine during their normative functioning. Meanwhile, the oversight of the execution
of delegated powers should be entrusted to sector-specific central executive authorities.

Secondly, state supervision ought to be confined to normative acts issued by
representative and executive bodies of local communities, as well as by district and
regional councils. As for individual acts, they should be subject to the usual legal
process, wherein interested entities may contest their legality through judicial appeal.
The rationale for this limitation is twofold: individual acts are effective immediately
upon adoption, and their operational lifespan is exhausted upon execution, which
complicates, and typically precludes, the application of the constitutional framework
for suspension and contestation. These acts, once executed, are beyond the reach of
procedures designed for extant legal instruments. This interpretation is undergirded by
the jurisprudential stance of the Constitutional Court of Ukraine, articulated in the
rationale of Decision No. 7-rp/2009 dated April 16, 2009, concerning the annulment of
local self-government acts [13].

Thirdly, the exercise of supervision must be characterized by its continuity rather
than a selective approach, and it should be subsequent, not preemptive. Normative acts
promulgated by local self-government bodies are to be transmitted to the supervisory
authority expeditiously, yet such acts shall take effect following the general procedures
as prescribed by the Law of Ukraine “On Local Self-Government in Ukraine.” Upon
identifying any inconsistencies with the Constitution or laws of Ukraine within such

acts, the supervisory authority is obliged to notify the issuing body of the detected legal
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infractions promptly, providing a reasonable period for the rectification of these issues.
In the event that the act is not amended to achieve legal compliance within the allotted
timeframe, the operation of the municipal normative act is to be suspended,
accompanied by an immediate judicial appeal. This protocol aligns with Article 144 of
the Constitution of Ukraine.

Additionally, while the supervisory authority may proffer a preliminary
assessment on the constitutionality and legality of proposed municipal legal drafts,
reflecting their public significance, such opinions are to be deemed advisory and non-
binding for the local self-government bodies. The imposition of a compulsory
preliminary verdict by the supervisory authority would infringe upon the legal
autonomy of local self-government, as enshrined in the European Charter of Local
Self-Government, and would be at odds with the administrative practices of European
states, where preemptive administrative supervision is not a prevalent norm.

Fourthly, the state supervision framework ought to eschew the establishment of
hierarchical relationships between local self-government entities and the supervisory
body, preclude the formation of an overarching control body, and abstain from the
inspection and appraisal of public service quality standards, as these fall within the
ambit of substantive (sectoral) control. The competencies ascribed to the supervisory
body must be commensurate with its functional mandate, serving to ensure legality,
counteract corruption, and fulfill other objectives of significant public interest.

Fifthly, the determination of the supervisory body's placement within a specific
segment of the state apparatus is of paramount importance. It is posited that this body
should not fall under the purview of local state administrations or the direct control of
the Government, to prevent the emergence of a state-dictated supervisory mechanism
over local self-governments through executive channels. Institutional logic supports
the association of the supervisory body with the presidential subsystem, given that the
President of Ukraine is vested with the constitutional role of safeguarding the
Constitution, as well as the rights and freedoms of citizens (Article 102 of the
Constitution of Ukraine). Sectoral oversight of the execution of delegated powers by

local self-government should be the remit of the executive authorities.
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In light of the establishment of amalgamated territorial communities and the
reconfiguration of district administrative roles, it is deemed prudent to institute
supervisory entities at the regional tier. However, legislative provisions must be crafted
to facilitate the establishment of their territorial branches at subordinate levels of the
territorial power structure, as necessitated by practical considerations.

Sixthly, the envisioned supervisory subject is to be an authoritative, proficient,
and efficacious state institution. The appointment process for the head of the
supervisory body necessitates a resolution regarding the body’s hierarchical alignment.
It is suggested that the President of Ukraine appoint the head based on a
recommendation from the Cabinet of Ministers of Ukraine, selecting from candidates
who have emerged victorious in a competitive process for membership within this
institution.

The numerical strength of the supervisory body should reflect the density and
diversity of local self-government entities within the jurisdiction, the specificity of their
operations, and the idiosyncrasies of the territory. Recruitment should hinge on open
competitive selection, anchored in objective and transparent criteria such as
educational background, practical experience, professional competencies, and so forth.
Itis imperative that this body operates insulated from political maneuvering and duress,
upholding political impartiality.

Seventhly, it is essential for the law to articulate the feedback mechanism
employed by the supervisory subject towards local self-government bodies and their
conglomerates. Such a mechanism is a pivotal component of the interplay between
state power and local self-governance, and as such, its principal forms and methods
warrant codification at the legislative echelon. Among the recommended provisions
are the establishment of a consultative council within the supervisory body, the
synthesis and circulation of summaries encapsulating the practices of supervisory
activities, educational initiatives, and other related measures.

Within the purview of the ongoing analysis, it is critical to elucidate the legal
framework governing state oversight of local self-government bodies' performance of

certain executive powers. Article 143 of the Constitution of Ukraine mandates that
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local self-government entities, in the realm of their executive powers, fall under the
supervisory domain of the corresponding executive authorities. Echoing this, Article
11 of the Law of Ukraine “On Local Self-Government in Ukraine” states that executive
bodies of city councils, in the context of delegated powers, are accountable to and
operate under the aegis of the related executive authorities.

Furthermore, Article 20 of the Law of Ukraine “On Local Self-Government in
Ukraine” decrees that state oversight of the powers of local self-government bodies
and officials is to be conducted strictly in accordance with the Constitution and laws
of Ukraine. This oversight must be confined to legally defined boundaries and executed
in a legally prescribed manner, ensuring that it does not transgress into undue
interference with the autonomous powers endowed upon local self-government bodies.

However, the prevailing state control over local self-government bodies
currently transgresses the stipulations of the Constitution of Ukraine and the Law of
Ukraine “On Local Self-Government in Ukraine,” due to its lack of legislative
regulation. The only statutory provision is found within the Law of Ukraine “On the
Cabinet of Ministers of Ukraine,” [14] which prescribes that the Cabinet of Ministers
exercises control over the adherence to legislation by local self-government bodies in
matters of legal policy, legality, and human rights protection, specifically concerning
the execution of delegated executive powers (Article 20). Furthermore, pursuant to the
Constitution and national laws, it is tasked with ensuring control over the performance
of delegated powers by local self-governments (Part 5 of Article 39). Yet, this control
is conducted in the absence of a comprehensive legislative framework, reliant instead
on subordinate legal enactments.

The procedural aspects governing the executive authorities' control over the
delegated functions of local self-government bodies have been delineated by the
Cabinet of Ministers of Ukraine in Resolution No. 339, dated March 9, 1999, as
subsequently amended [15]. This mandate of control resides with local state
administrations and, where legally stipulated, with ministries and other central
executive bodies, including their territorial divisions. It encompasses the scrutiny of

local self-government acts, soliciting reports on the execution of delegated functions,

14



PHILOSOPHICAL AND LEGAL THEORIES OF THE DEVELOPMENT OF WORLD
SCIENTIFIC THOUGHT

and the inspection of the operational facets of executive bodies of village, settlement,
and city councils.

It is patently clear that there exists an imperative necessity to legislate the
organizational and procedural aspects of state control over the exercise of certain
executive powers by local self-government bodies at the level of a dedicated law. Such
a law ought to establish the fundamental principles, imperatives, participating entities,
methodologies, and protocols of control activities. It should also define the rights and
obligations of the controlling and the controlled entities, the regime of measures to
address identified infractions in the execution of delegated powers, safeguards for local
self-government bodies against control measures, and the framework, processes, and
grounds for accountability of local self-government bodies in instances of failure to
execute or improper execution of delegated powers.

In synthesizing the findings of the investigation into the legal regulation of state
supervision concerning the conformity of local self-government bodies with the
Constitution and laws of Ukraine, it is imperative to concede the deficiency of a robust
legislative framework, the absence of an efficacious supervisory mechanism, and the
non-fulfillment of European benchmarks in this domain.

The rectification of these issues is intrinsically linked to the enhancement of
constitutional and legal strategies pertaining to local self-government. This
encompasses a comprehensive rejuvenation of the constitutional underpinnings for the
structuring and functioning of local self-governance as a whole, as well as state
supervision over the adherence to legal provisions within the operations of municipal
authorities. Furthermore, it necessitates the enactment of specific legislation that
governs state supervision ensuring compliance of local self-governance bodies with the
Constitution and national laws, in addition to legislating state oversight over the
execution of certain executive powers by these local entities.

In the endeavor to evolve the organizational and legal frameworks for state
supervision, and with the objective of assimilating European norms within this sphere,

several proposals have been advanced:
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1) To institute a clear demarcation between the modalities for supervising the
observance by local self-government bodies of the Constitution and national laws when
exercising their autonomous (self-government) powers, as opposed to the
methodologies for overseeing the fulfillment of state-delegated powers by these
entities.

2) To broaden the scope of state supervision to encompass municipal legal
instruments of a regulatory character.

3) To ensure that state supervision is conducted consistently and on an ongoing
basis, in response to the normative activities of local self-government entities.

4) To avert the establishment of any hierarchical dynamics between the
supervisory apparatus and local self-government structures.

5) To affiliate the supervisory organ with the presidential subsystem, thereby
reinforcing its alignment with the constitutional provision of the President as the
guarantor of state and legal order.

6) To institute the supervisory entity as an authoritative, proficient, and
efficacious state body, with personnel recruitment predicated on open, competitive
selection processes that adhere to objective, comprehensible criteria and transparent
protocols.

7) To mandate, through legislative action, the establishment of a consultative
mechanism from the supervisory body to local self-government units and their
conglomerates.

The task of constructing a well-calibrated mechanism for state control and
oversight, which addresses systemic-structural, legal, functional-competence, and
procedural-processual components, is especially pertinent in the context of martial law
and the subsequent recovery period in Ukraine. This subject could form the nucleus of

future investigative endeavors.
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1.2 TI/IB Ta ekcnopT: 1aTa BUSHAYEHHS MOJATKOBHUX 3000B’I3aHb

ABTOPOM B CTaTTi JOCHIKYETbCSI HOPMATHBHE PETYJIIOBAHHS CIIPABIISHHS
MOIaTKy Ha JI0JIaHy BapTICTh, B TOMY YMCJII MOMEHT (7]aTa) BUHUKHEHHS IMOJATKOBUX
3000B’s13aHb Y pa3l 3A1MCHEHHS eKCIIOPTHUX OTepallii, Kl nepeadadyaroTh BUBE3CHHS
TOBapiB 3a MEXI MHUTHOI Teputopii Ykpainu. [IpaBoBa mpobieMaruka MmoaaTkoBOi
chepu TmoNsSITae TEPEBAXXHO y BU3HAUCHHI Ta eQEKTHBHOMY 3a0e3IMeYeHHI MEX
cB0O0OM 1 HEOOXITHOCTI Y MOBEAIHI Cy0’ €KTIB MOJATKOBUX MPABOBITHOCUH uepes
BIJINOBIJIHI MPaBOB1, 3aKOHOJAaBUl HOPMH. 3a3Hay€Hl MPaBOBi, 3aKOHOAABYl HOPMH
MOBUHHI 3a0e3reyyBaTy 30aJaHCOBAHICTh MyOJIIYHHUX Ta MNPUBATHUX IHTEPECIB, a
TaKOXX YHEMOKJIUBIIIOBATH iX HEOJHO3HAUYHE, MHOKMHHE TpakTyBaHHs. HarioHanbHe
3aKOHOJIABCTBO MOBHHHO 3aIllPOBA/)KyBAaTH BHYTPIILIHI MPOLEAYPH aIMIHICTPYBaHHS
(cpaBJIIHHS) TOJATKIB, SIKI MOCHJIIOIOTH MPO30PICTh 1 SICHICTH J1H BCIX CyO’ €KTIB
MOIATKOBUX TPABOBIAHOCUH Ta BIAMOBIJHO MIHIMI3YIOTh PU3UK MOMMWJIOK, B TOMY
YUCJl 100 MPAaBUIHLHOCTI BU3HAYCHHS MOMEHTY (aTH) BUHUKHEHHS MOJATKOBHUX
3000B’s3aHb. BOHM HE TOBHHHI JaBaTH MOXJIMBICTh Cy0O’€KTaM IOJIaTKOBUX
MPABOBIIHOCHH MdisITH HA BJIACHUW PO3CYJ, THM CaMHM CTBOPIOBATH YMOBHU IS
nopyuieHHs1 0anaHcy MyOJIiYHO-TIPABOBUX BITHOCHH Y MOJATKOBI cdepl. 3a3HaueHe
CTOCYETBhCS, 30KpeMa, MPABWJIBHOCTI BU3HAYEHHS JIaTWU BUHUKHEHHS TOJIATKOBHUX
3000B’s13aHb 3 OJATKY HA IOAAaHy BapTICTh Yy pa3i 3A1MCHEHHS €KCIIOPTHUX OTepanini
(BUBE3EHHSI TOBApiB 3a MEXI MUTHOI TepUTOpli YKpaiHH), OCKUIBKH Taki orepartii
nepeadayaroTh MPOBEACHHS BIANOBIIHUX MUTHUX Ipouenyp Ta (gopmanbHocTeil. B
CBOIO Uepry, 3/1MCHEHHS TaKUX MUTHHUX Tpouenyp i ¢popmaibHOcTEH (0POpMIIEHHS
BaHTAKHO-MUTHUX JIEKJIapalliii) Ta mojasblie pakTuyHe MepeMIIieHHs] TOBapiB Yepes
MUTHUM KOpPJOH YKpaiHW, 3a3BUYald 3aMMarOTh I[I€BHUM Yac Ta HE 3aBXKIU
B110yBaIOTHCS MPOTATOM OJHIET KaJeHaapHO1 Aath (3BITHOTO nepiony). Ha manuit wac
JOCIIKEHHST 3 I[OTO MUTAaHHS Ha MPOBOJIWINCH. B yMOBax akTUBHOTO PO3BUTKY
IHTerpauifHuxX mnponeciB (BcTyn YKpaiHu a0 €BpoNerchbKoro MmpocTopy),
HEOOXITHICTh 3aKOHOJIABUOTO 3a0e3mneueHHs (HOPMATHUBHOI  YPEryJhOBaHOCTI)

MPO30POCTI CIpaBJsSHHS MOAATKIB, 30KpeMa, MOJaTKy Ha JOJaHy BapTiCTh, HaOyBae
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BCe OUIbII BaroMoro 3Ha4yeHHS M €QEeKTUBHOTO 3pOCTaHHS EKOHOMIYHOIO
OJlaromoyyysi Halioi Aep>kaBu. TakUM YHUHOM, MOCTAa€ HEOOXITHICTh MOAATBIINX
HAYKOBHX JOCII/DKEHb 3 MUTaHb aJMIHICTPYBAaHHS MOJATKy Ha JOAAaHY BapTiCTh, B
TOMY 4YHCJIl IIOAO MPaBUIBHOCTI BHU3HAYEHHS JaTH BUHUKHEHHS TOJATKOBUX
3000B’s3aHb 3a HACHIKaMH 3/1HCHEHHsS EKCHOPTHUX oOmepaiii (JaTa BaHTaKHO-
MUTHOI JAeKJIapalii 4y faTa nepeMilieHHs uepe3 MUTHUN KOpoH). B cTaTTi 3ailicHeHO
aHai3 Cy4yaCHOTO CTaHy MPaBOBOTO PEryJIIOBAHHS CIIPABJSHHS MOJATKY HA JOJAHY
BapTICTh B YaCTHWHI BU3HAYCHHS JIaTH BUHUKHEHHS MOJATKOBHUX 3000B’s3aHb i Yac
MepeMIIICHHS] TOBapiB Yepe3 MUTHUM KOPJIOH YKpainu. BkazaHe 103BOJIUIIO BUSBUTH
npoOJeMHl MHUTAHHS MPABOBOTO XapakTepy, 5Kl MPU3BOIATH JO TMOPYIICHHS
30a71aHCOBAHOCT] MyOJIIYHUX Ta MPUBATHUX IHTEPECIB y NMOJATKOBIN cepl, HIIAXH iX
BUpPIIIEHHST Ta 3pOOMTH HAYKOBO OOIPYHTOBaHI BHCHOBKH 3 OKpECIEHOT
poOJIeMaTUKH.

HasBHICTP MOJAaTKy Ha J0JaHy BapTICTh B MOAATKOBIA cHUCTeMl Oyab-SKOi
KpaiHU €BpONENCHKOro MPOCTOPY € O0OB’A3KOBUM JUIsl BCTyHy A0 €BpONENCHKOro
coro3y. Opniero 3 O00O0B’SI3KOBUX CTPYKTYPHHX O3HAaK JEpKaBH € CHCTEMa
OMOJAaTKyBaHHsI, 00 OJHI€IO 3 MJIEH JEp>KaBHOTO PETYJIIOBaHHS € Taka CHCTeMa
aJMIHICTpYBaHHSI TOJATKIB 1 300piB 3a sIKOi, 3 OJHOrO OOKYy, 310paHHUX MOJATKIB
MOBUHHO OyTH JOCTAaTHHO Ui 3a0e3MeYeHHs BUKOHAHHS 3aBJaHb Ta 3IHCHEHHS
GyHKIIH, K1 CTOATH TIEpe] JEP>KaBolo, a 3 1HIIOr0 — TATap MPOIEAYpPH CIPABIISTHHS
MOJATKIB HE MMOBUHEH OYTHU HAJAMIPHUM JIsl TUTATHUKA.

["onoBHa ropuanyHa mpoOIeMaTHKa MOAATKOBOT CepH MOJISITae MEPEBAKHO Y
BU3HAYCHHI Ta €PEKTUBHOMY 3a0€3MEUeHHI MEX CBOOO I 1 HEOOX1AHOCTI Y OBEIHIII
Cy0’€KTIB MOJATKOBUX IPABOBIJHOCHUH Yepe3 BIJMOBIAHI MPABOBI, 3aKOHOAABY1
HOPMH, y 3aXHCTI IpaBa BIACHOCTI OKPEMHUX TUTATHUKIB Ta THTEPECIB CYCIIbCTBA, K1
peanizyroThes y (DiHaHCOBO-TIOAATKOBIHM AiSITBHOCTI JEPKaBH.

BignoBigHi  mpaBoBi, 3aKOHOJAaBYlI HOPMHM TOBHUHHI  3a0e3nedyBaTH
30a71aHCOBAHICTh MyOJIIYHUX Ta MPUBATHUX 1HTEPECIB, @ TAKOK YHEMOMIIUBIIIOBATH 1X
HEOJIHO3HAYHE, MHOKMHHE TpaKTyBaHHS. HarioHanapbHEe 3aKOHOIABCTBO TMOBHHHO

3ampoBaKyBaTH BHYTPIITHI MPOIEAYPH aJAMIHICTPYBaHHS (CIPABIISHHS) MOMATKIB,
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SIK1 TIOCHJTIOIOTh MTPO30PICTh 1 CHICTH A1l BCIX Cy0’€KTIB MOJATKOBUX MPABOBITHOCUH
Ta BIJMOBIJHO MIHIMI3YIOTh PU3UK MOMIIOK (3JI0BXKHBaHb), B TOMY YHCII JaBaTu
MOJKJIUBICTh Cy0’€KTaM MOJAaTKOBUX MPABOBIIHOCHH JiSITH HA BIACHUN PO3CY, THM
CaMHUM CTBOPIOBATH YMOBH JIJIsl MOPYIIEHHS OanaHCy myOJ1gyHO-IPABOBUX BITHOCHH Y
MOTaTKOBI cepi.

3a3HaueHe CTOCYEThCS, 30KpeMa, MPaBUIBLHOCTI BU3HAUEHHS (DaKTHYHOI AaTh
BUHUKHEHHSl TMOJATKOBUX 3000B’s3aHb 3 MOJATKY Ha [OJAaHy BapTICThb y pasi
3MIIACHEHHS! €KCIOPTHUX oOmepalliii (BUBE3CHHS TOBApiB 3a MEXKI MUTHOI TEPHUTOPIi
VYkpainu), OCKUIbKH Taki oreparlii nepeadadaroTb NpOBEIECHHS BIMOBITHUX MUTHUX
npoueayp Ta popManbHOcTeH. B cBOIO uepry 3A1iCHEHHS TAKMX MUTHUX HPOLEAYD i
dbopmanbHOCcTEl (ODOPMIICHHS BaHTaXXHO-MUTHUX JEKJIapalliii) Ta Mojajblie
(dakTUUHE TEpEeMIlIeHHs TOBapiB 4Yepe3 MUTHUNU KOPJAOH YKpaiHu, 3a3BUYail HE
301rar0ThCsl y 4aci, OCKUTbKHM HE 3aBX/IH B110YBaIOTHCS MPOTATOM OJHIET KaJIeH1apHO1
JaTH (3BITHOTO NEPIOY).

Onmnepaiiii 3 BUBE3EHHS TOBAPIB 3a MEK1 MUTHOT TEPUTOPIi YKpaiHU Y MUTHOMY
PEXHUMI EKCIIOPTY OMOJATKOBYIOTHCS 32 HYJBOBOIO CTaBKOIO TOJATKy Ha JIOJaHy
BapTICTh, Ta BIANOBIIHO, B HE3aJIGKHOCTI BIiJ MPaBWIHBHOCTI BH3HAYCHHS IaTH
BUHUKHEHHS TIOJJaTKOBUX 3000B’s13aHb 3a (pakTOM iX 3MiHCHEHHSI, HE TPU3BOAUTH 10
3aHIKEHHS TOAATKy /[0 cIjaThu. BoaHodac, OCKUNBKM Ha JaTy BHHUKHEHHS
MOJATKOBUX 3000B’s3aHb IUIATHUK TOJATKY 3000B’SI3aHMI CKJIACTH MOJATKOBY
HaKJIaJHy Ta 3apeecTpyBatu ii B €AMHOMY PEECTPi MOJATKOBUX HAKIaAHUX (J1all —
€PIIH), HenpaBWIbHO BU3HAYEHA JaTa BUHUKHEHHS MOJATKOBHX 3000B’s3aHb 3a
EKCIIOPTHUMHU OIEepaIisiMi TMPU3BOJUTH 70 TMOPYIIEHHS CTPOKIB CKJIaJaHHS Ta
peecTparlii MoJaTKOBUX HAKJIaIHUX.

3a3HaueHe, B CBOIO YEpry, CTBOPIOE MEPEAYMOBH, 32 SIKHX KOHTPOJIIOIOUUN
opraH BBa)XKalO4YM, IO TUIATHHUK TIOJIaTKIB HE BIpHO BHU3HAYMB JAaTy BHHHKHEHHS
MOJATKOBUX 3000B’si3aHHA 3a (PaKTOM 3AIMCHEHHS EKCHOPTHUX Omeparlii, Moxe
3acTOCyBaTH MTpadHi CaHKIII1 3a BIACYTHICTh peecTpallii abo 3a MOpyIICHHs CTPOKIB

peecTpallli mogaTkoBux HakjagHux B €PITH.
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TakuM 4YMHOM, NPABUJIBHICTh BU3HAYEHHSI [1aTU BUHUKHEHHS IOJIATKOBUX
3000B’sA3aHb 3 MOAATKY HA JI0/1aHy BAPTICTh 32 EKCIIOPTHUMHU OINEPALISIMU BUKIIOYAE
MO>KJIUBICTB JOMYIICHHS MOPYLICHHS CTPOKIB peeCcTpallii MOJaTKOBUX HAKJIATHUX Ta
MOXKJIMBUX TIPETEH31# 3 00Ky KOHTPOJIIOIOUHNX OPTaHiB.

MeTor0 aHOi CcTaTTi € BCTAHOBJICHHS MPOOJEMHHUX MUTaHb 1 0COOIMBOCTEN
BU3HAUCHHS JaTH BUHUKHEHHS TOJATKOBUX 3000B’s3aHb 3a (haKTOM 3I1HCHEHHS
EKCIIOPTHUX OIEepaliid, OCKIIbKMA MpPaBWIBbHICTh 1i BU3HAYEHHS YHEMOXKJIUBUTH
HACTaHHA OPUIWYHOI  BIAMOBINANBHOCTI  TUIATHUKIB  TOAATKIiB  (CyO’€KTiB
rOCIIOJIapIOBaHHs) 3a TOPYILIEHHS CTPOKIB peecTpallii MOJAaTKOBHUX HAKJIaJHUX B
€IMHOMY peecTpl MOJATKOBUX HAKJIQJIHUX, Ta 3pOOUTH BIATIOBITHI BUCHOBKH.

B cBoro uepry, ciii miAKPECIUTH, 0 HA JAHUW 4Yac JOCTIHKEHHS 3 LbOrO
NUTAHHS Ha IPOBOWINCH. [Ipu 1bOMY, B yMOBaX akTUBHOT'O PO3BUTKY 1HTETpaIliiiHIX
npoueciB  (Bctyn  YkpaiHM g0  €BpONEHCHKOr0  MPOCTOpPY), HEOOXITHICTh
3aKOHOJIaBUOTO  3a0e3nedyeHHs (HOPMATHMBHOI  YPEryjabOBaHOCTI)  IPO30POCTI
CIpaBJISTHHS TMOJIATKIB, 30KpeMa, MOJAaTKy Ha JO0JaHy BapTiCTh, HAOyBa€ Bce OUIbII
BaromMoro 3HadeHHs. ToMy noctae HEOOX1IHICTh MOJANBIINX HAYKOBUX JIOCIIIKEHD 3
NUTaHb CHPABISHHSA TOJATKy Ha JIOJaHy BapTiCTh, 30KpeMa, MPABUIIBHICTb
BU3HAUEHHS JIaTH BHUHUKHEHHS TIOJIATKOBUX 3000B’S3aHb TiJ dYac 3iHCHEHHS
€KCIIOPTHUX OIepalliil Ta BUBE3E€HHS TOBAPIB (MEPEMIILIEHHS 32 MEX1 MUTHOT TEPUTOPIi
VYkpainn).

B craTTi Ha OCHOBI aHaNi3y YMHHOTO 3aKOHOJABCTBA Ta CYJOBOI MPAaKTUKHU
BHU3HAUEHO MPOOJIEMHI MUTaHHS MPAaBOBOTO PEryJIIOBaHHS CHPAaBIISHHS MOJATKy Ha
J0JJaHy BapTiCTh, 30KpeMa, MPaBUIIbHICTh BU3HAUEHHS 1aTH BUHUKHEHHS TIOJJaTKOBUX
3000B’s13aHb I1]] Yac MEPEMIIICHHS TOBAPiB Yepe3 MUTHUI KOPAOH YKpaiHu (EKCIopT)
Ta NUISAXM iX BUpimieHHA. KpiM Toro, 3po0sieH0 HayKOBO OOTPYHTOBaHI BUCHOBKHU 3
OKpeCJIeHO1 TPOOJIeMAaTHUKH.

AJIMIHICTpYBaHHS MOJATKIB 1 300pIB € OAHIEIO 3 03HAK JEP>KABU Ta BaXKJIUBOIO
CKJIaJIOBOIO 11 iCHyBaHHs. B naHiif cTarTi Mu He OyJeMO 3YNMUHSATUCH Ha BU3HAYEHHI
MOHSTTS T4 CYTHOCTI aJIMIHICTPYBaHHS (CHPAaBIIIHHS ) MOJATKIB, OCKIJIbKA B HAyKOBIN

JiTeparypi OaraTbMa HayKOBLSIMU HaJJaHO IOCUTh 3MICTOBHE OOIPYHTYBaHHSI BKa3aHiil
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KaTeropii, B TOMy 4YHCJi 1 CTOCOBHO MOJATKy Ha JojaHy BapTicTh (mami — I1JIB).
HaromicTe nuiiie 3a3Ha41MO, 1110 €(hEeKTUBHICTD CIIPABJISTHHS MOIaTKIB JOCITAETHCSA 32
paxyHOK ii HaJEeKHOTO HOPMATHMBHOTO 3aKpiMUIEHHS Ta MPAaBOBOrO MiATPYHTS
BIIITIOBITHUX IMOJIOKEHD.

B cBoio duepry, aaMiHICTpyBaHHS (COpPaBIIsIHHS) OyAb-SIKOTO TOAATKY
HEpPO3PHBHO TIOB’SI3aHO 3 MOMEHTOM (JaTOK0) BHUHUKHEHHS OOOB’SI3KYy ILOJAO
BU3HAYEHHS TMOJATKOBOTO 3000B’S3aHHS 3 YypaxyBaHHSM 31HCHEHHS TME€BHHUX
rOCIoAapChKUX omneparliit (00’exT). Ha Ham morssi, ais moaaTky Ha J0JaHy BapTiCTh
OJIHUMH 3 OCHOBHHUX €JIEMEHTIB MOro MpaBOBOTO MEXaHI3My € Taki TMOHATTS SIK
moaTkoBe 30008’ sa3aHHs (0a3a Ta 00’ €KT 3a BIAMOBIIHUMHU ONIEPAIliSIMU 3 TOCTaYaHHS
(mpopaxxy) TOBapiB/MOCIYT) Ta MOAATKOBUN KPEAWT, 3aBASKUA SKUM BU3HAYAETHCS
cyMa MoJaTKy, sika MiJJIsrae nepepaxyBaHHIO 10 OIOKETY.

B cBoix momepenHix myOmikaimisix MU HE OJHOPA30BO 3YNMUHSIIMCH HA JTaHUX
MOHATTSAX, TOMY JIMIIE HAraJaeMo, 10 MOAATKOBE 3000B’s13aHHA 3 MOJATKY Ha T0AaHy
BapTICTh € O0e3yMOBHUM OOOB’SI3KOM IUIaTHUKA IIOJ0 MHOro BHU3HAYEHHS Ta
B1IOOpakeHHS Yy MOJATKOBIN 3BITHOCTI, B HE3QJIEKHOCTI BiJl TOTO 32 SKOI CTaBKOIO
3IIMCHIOETRCS OTepaliiid 3 mocTadanHs (MPoJIaxy) TOBApPiB/MOCIYT 32 OCHOBHOIO a00
HyJb0BOIO. [Ipy 1IbOMY, MONATKOBUN KPEAWT € MPaBOM IUIATHUKA MOJATKIB ISt
BIIOOpa)KE€HHA Yy TMOAATKOBIA 3BITHOCTI, JAa€ MOXJIMBICTh 3MEHUIYBaTH pPO3MIp
MOJaTKOBOTO 3000B’sI3aHHS Ta BIATMOBIHO BIUIMBAE HA CyMy IMOJATKy N0 CILJIaTH B
Oro/KeT y OiK ii 3MEHILICHHS.

OpHak, HE3aJeKHO BiJl TOTO, YU CTBOPIOE INEBHA TOCHOJApChKa omeparis 3
MOCTa4YaHHs TOBApiB/TIOCIYT BUHHUKHEHHS OOOB’SI3Ky 3 HapaxyBaHHS IMOJATKy Ha
JI0JIaHy BapTICTh (OCHOBHA CTaBKa) YW HI (HYJbOBA CTABKAa), Y IJIATHUKA BUHUKAE
000B’s130K (HEOOXIHICTH) y CKJIaJaHHI MOJATKOBOI HAKJIAJAHOI Ha JAaTy 3/1ACHEHHS
Takoi omeparlii (BU3HAYEHHS MOJIATKOBUX 3000B’S13HB) 3 MOJAJIBIION PEECTPAIIIEI0 B
€PIIH. IIpu npomy BIACYTHICTh peecTpailii Ta/ado MOPYILIEHHS CTPOKIB peecTparlii
MOIATKOBOI HAKJIAAHOI MPU3BOJUTH 10 HACTAHHSA OOCTaBWH, 3 SIKUMH 3aKOHO]IaBEIlb
OB’ A3y€ BUHUKHEHHS IM1JICTaB JJISI MPUTATHEHHS 10 BIIMOBIAAIBHOCTI (3aCTOCYBaHHS

mTpagHUX CaHKITIN).
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[Topsinok popmyBaHHS (1aTa BAHUKHEHHS ) TIOJIAaTKOBUX 3000B’s13aHb 3 MOAATKY
Ha JI0JIaHy BapTICTh periiaMeHTOBaHUH nosoxeHHssMu [loaTkoBoro koaekcy Y kpainu
(mam — IlomatkoBuii komekc) [16]. Tak, BignmoBigHO mo myHKTy 187.1 crarti 187
ITonatkoBoro kojekcy [16], naror0 BHHUKHEHHS IIOJAATKOBHX 3000B’s3aHb 3
MoCTayaHHs TOBAPIB/TIOCIYT BBAXKAETHCA JaTa, sIKa MPUIAJa€e Ha MOJATKOBHUI Mepio,
MPOTATOM SIKOTO BiAOYBa€eThCs OyAb-siKa 3 MOiH, 10 cTanacs paHilie, 30KpeMa, Jata
BIJIBAHTA)KEHHSI TOBapiB, a B pa3l €KCIOPTY TOBapiB — jJaTa O(QOpPMIICHHS MHUTHOI
JeKJIapartii, o 3acBiguye GpakT mepeTHHAHHSI MUTHOTO KOPAOHY YKpainu, ohopmiieHa
BIJIMOBIJIHO /10 BUMOT MUTHOT'O 3aKOHO/IaBCTBA.

3a ymoBoto mianyHkty 195.1.1 mynkry 195.1 crarti 195 [ogaTtkoBoro kogekcy
[16], 32 HyJTbOBOIO CTaBKOIO OIIOJIATKOBYIOTHCS OIEpallli 3 BUBE3EHHS TOBAPIB 32 MEXKI1
MUTHOI TepuTopii YKpaiHM y MHUTHOMY pEXUMI €KCIopTy. ToBapu BBaKarOThCSA
BUBE3CHHUMH 3a MEXI MHTHOI TEpUTOPli VYKpaiHW, SKIIO TAKE 6UBE3EHHA
niomeeposcene B NOPsIKYy, Bu3HaueHoMy KaOineromM MiHicTpiB YKpaiHU, MUTHOIO
AeKi1apani€ero, opopmMIEHOO BIAMOBIIHO 10 BUMOT MUTHOTO KOJIEKCY YKpaiHH.

AHamni3 HaBEACHUX HOPM [a€ MOJKIUBICTh CTBEPIKYBaTH, IIO 3 METOIO
BU3HAYCHHS JIaTM BUHUKHEHHS IOJAaTKOBUX 3000B’si3aHb 3 MOJATKy Ha JOJaHy
BapTICTh, BIAMOBIIHO A0 cTarTi 187 IlomaTkoBOro KoAEKCy, CKIaJaHHs Ta peecTparli
MOJATKOBUX HAKJIAJHUX Y pa3l EKCIOPTY TOBAPIB HEOOX1HO BPaXOBYBATH MOJIOKEHHS
BIJIMOBIIHUX HOPMATHUBHO-TIPABOBUX AaKTIB, SKUMH BPETryJhOBAHO IMPOIECIYyPH
MUTHOTO O(QOpMJIEHHS €KCHopTHUX onepauii. [Ipu upomy, 3a ymoBoro crtarTi 195
ITonatkoBoro kojaekcy [16] ToBapum BBa)KalOThCS BHUBE3CHHUMH 3a MEXI MHTHOI
TepuTOpii YKpaiHu, SIKIIO TaKe 8UEE3eHHA RIOmeEepoceHe B TIOPSIKY, BUBHAUCHOMY
Kabinerom MiHicTpiB YKkpainu.

3 JaHOTO MPHUBONY CIiJl 3BEPHYTH YBary Ha MO3MIIIO, BUKJIAJECHY B JIUCTI
MinicrepctBa (inanciB Ykpainu Big 21.03.2019 Ne 11310/09-63/7948 [17],
BIIMIOBITHO [0 SIKO1, Y pa3i 3/A1MCHEHHSI orepalliif 3 BUBE3EHHS TOBApP1B 3a MEX1 MUTHOT
TepuTopii YKpaiHu JaTO0 BHUHUKHEHHS IT0JIaTKOBHUX 3000B’s3aHb 3 IIJIB € mara

o(OopMIIEHHSI MUTHOI JeKJIapallii, 1o 3acBiI4y€ (akT nepeTUHHaHHS MUTHOTO KOPJOHY
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VYkpainu, odopmiieHOi BIANOBIAHO 70 BHUMOT MHUTHOTO KOJEKCYy YKpaiHH Ta
roctanoBd KMV Bix 21.05.2012 Ne 450.

Sk Oaummo, MaHUU JIMCT TaKOXX HE Ja€ OJHO3HAYHOI BIIIOBIAI CTOCOBHO
BU3HAYCHHs JaTH BUHUKHEHHS MOJATKOBUX 3000B’si3anb 3 [IJ[B y pasi excroprty
TOBAapIB, a JIUIIIE UTYE MoNiokeHH: [TonaTkoBoro kKonekcy (popmyatoBaHHS HaBEACHI
y ctarTi 187) 3 THM ke moCHIaHHsAM Ha 0(OpMIICHHS MUTHOI JIeKIapallii, 10 3aCBIIUye
(GakT nepeTMHaHHS MUTHOTO KOPAOHY YKpaiHM BIAMNOBIIHO 10 BUMOI MHUTHOIO
3aKOHO/IaBCTBA.

Cratrero 201 [lomatkoBoro kojekcy nependadeHo, 110 Ha JaTy BUHUKHEHHS
MOJIaTKOBUX 3000B’si3aHb IUIATHUK MOJATKy 3000B’SI3aHUN CKJIAcTH IOJATKOBY
HaKJIaJHy B €JIEKTPOHHIN (popMi 3 JOTPUMAHHAM YMOBH OO0 PEECTPALlli Y MOPSAKY,
BU3HAUEHOMY  3aKOHOJABCTBOM,  KBali(pIKOBAHOTO  EJIEKTPOHHOIO  MIJIUCY
YIOBHOBA)XEHOI IJJATHUKOM OCOOM Ta 3apeecTpyBaTh ii B €IMHOMY peecTpi
MOJATKOBUX HAKJIAIHUX Y BCTaHOBJIEHUN UM KoJiekcoM TepMiH.

3rinHo 3 mnyHkToM 3 [lopsiniky 3amoBHEHHsS IOJATKOBOI — HAKJIAJHOI
(3aTBepmKxeHuil HakazoM MiHictepcTBa piHaHciB Ykpainu 31.12.2015 Ne 1307, sxuii
3apeecTpoBaHo B MinicTepcTni toctuiiii Ykpainu 26.01.2016 3a Ne 137/28267) (nami —
ITopsimox Ne 1307) [18], yci moiaTkoB1 HaKJIaHI, Y TOMY YHCJI1 HaKJIaIH1, 0COOJMBOCTI
3alOBHEHHS SKUX BUKJAJeHI B myHKTax 9-15 ta 19 mporo Ilopsiaky, mianararoThb
peectpallii B €AMHOMY peecTpl NOJATKOBUX HAKJIAJAHUX Y MOPAJKY, BCTAHOBICHOMY
Kabinerom MiHicTpiB YKpainu, Ta 3a pOopMOI0, YUHHOIO Ha JIEHb TAKOi PEECTPALlii.

Ax mependaueno myHkrom 12 Tlopsaxy Ne 1307 [18], y pa3i 3miiicHeHHsS
omepariiii 3 BHUBE3CHHS TOBAapIB 3a MEXI MHTHOI TepuTopii YKpainu y rpadi
“OtpumMyBau (Tokyrmenb)” 3a3HadaroTbest HaimenyBanHs (I1. 1. B.) HepesuaenTa Ta
yepe3 KoMy — KpaiHa, B SIKii 3apeecTpoBaHHUM MOKyNelb (HEPE3UACHT), a y PIAKY
“InauBiAyanbHUNA TMOJATKOBUM HOMEp OTpuMMyBaya (TOKYMIS)” MPOCTABISIETHCS
ymoBHuit IITH “300000000000”, psanok “IlomaTkoBuit HOMep IIaTHUKA MOAATKY abo
cepis (3a HAIBHOCTI) Ta HOMEp MacnopTa’ He 3alIOBHIOETHCSI.

BiacyTHICTh ckiafgaHHsA Ta peecTpallii MOAaTKOBOI HaKJIagHOI mependayae

HACTaHHS BilNOBiganbHOCTI, BU3Ha4ueHoi crarrero 120! ITogatkosoro xoxekcy [16].
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B cBorw uyepry, mpaBWIIBHICTh BU3HAUEHHSI JATH BUHUKHEHHS MOJATKOBUX
3000B’s13aHb 3a OIEpaIlisIMUA 3 €KCIIOPTY TOBApIB, 110 Tiepeadavyae BUBE3CHHS 3a MEXI
MUTHOI TepuTOpii (NMEepeMillleHHs] uYepe3 MHUTHUNA KOPJOH) YKpaiHU BiAMOBITHUX
TOBApiB, BUKJIFOYAE MOKJIUBICTh HACTaHHS BIJIMOBIAAIBHOCTI 32 MOPYIICHHS CTPOKIB
CKJIaJlaHHs Ta peecTpauii moAaTkoBoi HakilagHoi. I[lpu 1bomMy, Take BUBE3ECHHS
MOBUHHO OyTH MIATBEp/KEHE B TOPSAAKY, BHU3HaueHoMy KabGinetom MiHicTpiB
Vkpainu. Y 3B’A3Ky 3 UMM, CIiJl 3’sCyBaTH 3 YMM cCaMe€ IOJIO)KCHHS YMHHUX
HOPMATHBHO-TIPABOBUX AaKTIiB TIOB’S3yI0Th (haKTUYHE BUKOHAHHS (3IIIHCHECHHS)
EKCIIOPTY TOBapiB.

3a BU3HAUCHHSM, SIKE€ MICTUTBCS ¥ cTaTTi 4 MuTHOTO KOojieKkey YKpainu Ne 4495-
VI Bix 13.03.2012 (mami — MutHuit kogekc) [19]:

- ... BUBE3CHHS TOBapiB, TPAHCIOPTHUX 3aCO0IB 32 MEXI MHUTHOI TEPUTOPIi
VYKpaiHu — CyKYNHICTb I, IOB’SI3aHHUX 13 MEPEMILIEHHSIM TOBapiB, TPAHCIIOPTHHUX
3ac001B Yepe3 MUTHHI KOPJIOH YKpaiHu ... (nyukm 4);

- MHUTHA JIeKJIapallis — 3asgBa BCTAHOBJICHOI (popMu, B sIKiil 0COO0I0 3a3HAYEHO
MUTHY TIpOLIEAYypYy, IO MIJISArae 3acTOCYBaHHIO [0 TOBapiB, Ta mepeadadeHi
3aKOHOJIAaBCTBOM BI1JIOMOCTI TIPO TOBapH, YMOBHU 1 CIIOCOOMW iX MEpPEMIICHHS 4Yepe3
MUTHUW KOPJIOH YKpaiHM Ta 010 HapaxXyBaHHSI MUTHUX TJIATSKiB, HEOOXITHUX IS
3aCTOCYBaHHS I11i€l poreaypu (nyuxm 20);

- MUTHA TPOIEypa — 3yMOBJICHI METOIO TIEPEMIIIICHHSI TOBAPIB Yepe3 MUTHHMA
KOpPAOH YKpaiHW CYKYITHICTh MHUTHHUX (POPMaIbHOCTEH Ta MOPSAAOK iX BUKOHAHHS
(nynxm 21);

- MUTHE O(DOPMIICHHSI — BUKOHAHHSI MUTHHX (POPMaJIbHOCTEH, HEOOX1THUX IS
BUITYCKY TOBapiB, TPAHCIIOPTHUX 3aC00iB KOMEPIIHHOTO IpU3HaYeHHs (nyHkm 23);

- MUTHUH PEXHM — KOMIUIEKC B3a€MOIIOB’SI3aHUX MPABOBUX HOPM, IO
BIJINOBIJIHO IO 3asIBJIEHOT METH MTEPEMIIIICHHS TOBAPIB YEPE3 MUTHUM KOPAOH Y KpaiHu
BH3HAYAIOTh MUTHY TPOIEAYpPY IIOAO IHUX TOBapiB, iX MPaBOBHUH CTaTyC, YMOBHU
OTOJATKyBaHHS 1 OOYMOBIIOIOTH iX BHUKOPUCTaHHS TMICIS MHUTHOTO OGOpPMIICHHS

(nynxm 25);
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- MUTHI (OPMaJIBHOCTI — CYKYMNHICTH i, IO MiUISIral0Th BUKOHAHHIO
BiZIOBITHUMHU 0COOAMH i MUTHUMH OpPTaHaMH, a TAKOXK aBTOMATH30BaHOIO CHCTEMOIO
MHUTHOTO O(hOPMIICHHSI 3 METOIO TOTPUMaHHS BUMOT 3aKOHOIABCTBA YKpaiHU 3 MUTaHb
MUTHOI cripaBu (nynkm 29);

Yacturow 1 crarri 12 MutHoro xozaekcy [19] mepenbadueHo, mo ayis 1iaei
BHU3HAUEHHS POJI MIANPUEMCTBA B MDKHAPOJHOMY JIAHIIO31 MOCTAa4aHHS TOBApiB
TEpPMIHM BIXKHMBAIOThCS y TaKOMYy 3HAY€HHI, 30KpeMma, eKcroprep (IMmoprep) —
MiANPUEMCTBO, AK€ Ha TMIACTaBl YKIAJACHUX HHUM Oe3mocepeHbo abo uyepes
nocepeHruka (KOMicioHEpa, areHTa, KOHCUTHATOpa TOIIO) 30BHINIHbO-€KOHOMIUYHUX

JOTOBOPIB (KOHTPAKTIB) 3AIMCHIOE €KCHOPT (IMIIOPT) TOBAapiB 3 IMEPEMIMIEHHIM iX

yepe3 MHTHHA KOpPAOH YKpaiHW, HE3aJeXHO BII MUTHOTO pEXUMY, B SKHM

MOMINIYIOThCS TaKi TOBAPH;

3a ymoBoto ctatTi 82 MutHoro kojaekcy [19], ekcriopT (ocTaTouHe BUBE3EHHS)
— 116 MUTHHHA PEXHUM, BIIMOBITHO O SKOTO YKPAiHCHKI TOBApH BHUITYCKAIOTHCS IS
BUIBHOTO 00ITY 3a MeXaMU MHUTHOI Teputopii Ykpainu 0e3 3000B’si3aHb IIOAO0 iX
3BOPOTHOTO BBE3CHHH.

Crarreto 84 MutHoro kojaekcy [19] mepenbaueno, mo ToBapu, MOMIIIEH] Y

MUTHUWA PEXUM EKCIOPTY, BTPAyalOTh CTATyC YKPAiHCBKUX TOBapiB 3 MOMEHTY iX

(haKTUYHOTO BUBE3ECHHS 3a MEX1 MUTHOI TepUTOpIi YKpaiHH.

3 HaBEJCHOr0 MOXHa 3pOOWMTH BHMCHOBOK, III0O BMBE3CHHS TOBApIB 3a MEXI
MUTHOI TEpUTOPIl YKpaiHU Ta MOB’si3aHa 3 UM MEPEMILIEHHSM CYKYIHICTb A1H, SIKI
nepeadavaroTh HEOOXIHICTh TOMIIICHHS 11X Y BIAMOBIIHUNA PEXUM EKCHOPTY,
NPOBEACHHS MHUTHOrO OQOpPMJICHHS Ta BHU3HAYEHUX MHTHUX (OpMaTbHOCTEMH,

BBA)XKAETHCS 3IMCHEHUM (3BEPILIEHUM) 3 MOMEHTY iX (h)aKTUYHOTO BUBE3EHHS 32 MEXI

MUTHOI TEpUTOPIi (TIEpEeMIllIeHHS Yepe3 MUTHUN KOPIOH) YKpaiHHu.

3rinHo 3 crarreto 248 MutHoro koxekcy [19], mutHe odopmieHHs
PO3MOYMHAETHCS 3 MOMEHTY TMOJaHHS MHUTHOMY OpraHy JeKJIapaHTOM a0o
YIOBHOBKEHOI0 HUM OCO0OO0I0 MUTHOI JieKJapariii abo TOKyMeHTa, sIKHW BiJMOBITHO
710 3aKOHO/IaBCTBA ii 3aMIHIO€, Ta JOKYMEHTIB, HEOOX1THUX JIJI1 MUTHOTO O(pOPMIICHHS,

a B pasi eJIEKTPOHHOTO JEKJIapyBaHHSI — 3 MOMEHTY OTPUMAaHHS MUTHUM OPTaHOM BiJl
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JekjapaHTa abo ymOBHOBaXEHOI HUM OCOOU €JIEKTPOHHOI MUTHOI AeKjapaiiii abo
€JIEKTPOHHOTO JOKYMEHTa, KM BIAMOBIIHO /O 3aKOHOJABCTBA 3aMIHIOE MUTHY
JEKIIaparito.

Yactunoro 5 crarti 255 MwutHoro kozaekcy [19] BH3HaueHO, IO MHUTHE
oQOpMIIGHHSI ~ BB@)XA€THCSA  3aBEPIICHUM  TICIS BUKOHAHHS  BCIX  MHUTHHX
dbopmasbHOCTEH, BU3HAUYCHUX ITUM KOJeKcOM BIMIMOBITHO /10 3asBJICHOTO MUTHOTO
pEeXKUMY, 1110 3aCBITUYE€THCS MUTHUM OPraHOM IUISIXOM IMPOCTABIICHHS BIAMOBIIHHUX
MUTHHUX 3abe3neueHpb (y TOMY YHUCHI 3a JOMOMOIOI0 1H(QOpPMAIIHUX TEXHOJOTI),
IHIIMX BIAMITOK HAa MWTHIM Jekiapanii a0o JOKyMEHTI, SKUM BIAMOBIIHO JO
3aKOHOJIAaBCTBA i 3aMIHIOE, a TaKOXX Ha TOBApOCYNPOBIHUX Ta TOBAPHO-
TPAHCTIOPTHUX TOKYMEHTAaX y pa3i X MOJAaHHA Ha MarepoBOMY HOCII.

[TynxTom 16 [lonoxxeHHs mpo MUTHI JAeKJapallii, 3aTBEPAKEHOT0 TOCTAHOBOIO
Kabinery MinictpiB Ykpainu [lutanHs, MoB’s3aHl 13 3aCTOCYBaHHSM MHUTHHUX
neximapaniit Ne 450 Big 21.05.2012  (mami — Ilonoxenus Ne 450) [20], muTHa
JIeKJIapailisi Ha MmarnepoBOMYy HOCIi BBaXKA€TbCsl 0(hOPMIICHOIO 3a HAsIBHOCTI Ha BCIX ii
apKymiax BiIOUTKa 0COOMCTOT HOMEPHOI MeYaTKU M0Ca0BOi 0COOU MUTHOI'O OpraHy,
sKa 3aBepuIwia MUTHe odopmiieHHs. EleKTpoHHAa MUTHa JeKiapallis BBaXKA€ThbCs
0(OpMIIEHOIO 32 HasIBHOCTI BHECEHOI /10 HET TOCa10BOI0 0COO00 MUTHOI'O OpraHy, sika
3aBeplIniia MUTHE 0(hOpPMIIEHHS, 33 JIOMOMOTOI0 aBTOMAaTH30BaHOT CHCTEMH MUTHOTO
o(OopMIIEHHSI BIAMITKA PO 3aBEPIICHHS MUTHOTO O(DOPMIICHHS 3 BUKOPUCTAHHSIM
€JIEKTPOHHOT'O MIJNUCY YM MEeYaTKH, 10 0a3yl0ThCs Ha KBaTI(IKOBAaHOMY CepTU]IKaATI
Bikputoro kioda. OdopmieHa eneKTpoHHA MHUTHA JeKiaparlis 3a JOTOMOTO0
aBTOMATHU30BAHOI CUCTEMHU MUTHOTO O(QOPMIICHHS MEPETBOPIOETHCS Y Bi3yallbHOMY
dbopmy, mpuAaTHy [ CHOPUMHATTA ii 3MICTY JIOAMHOIO, Yy QopMari, 1o
YHEMOXJIMBIIIOE Y MOJIaJIbIIIOMYy BHECEHHSI 3MiH JI0 HEl, Ta HAJICUJIAE€ThCS JEKIapaHTy
a00 YIIOBHOBaKEH1 HUM 0COOI.

Bignosigno no nynkrty 30 [Tonoxxennst Ne 450 [20], BUBe3eHHS TOBApPiB 3a MEXI1

MUTHO1 TepuTOpli YKpaiHu MiATBEPIKYETHCS Yy pasi MOMIIICHHS TOBapiB y MHUTHI

PEXKUMU, 30KpEMA, eKCHopmy — MUTHOIO JICKJIAapalli€l0, 3all0BHEHOI0 Y 3BUYAHOMY
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MopAIKYy, 4 OJOJATKOBOIO ,IIGKJIapaHiCIO, a TaKOX HOBiI[OMJICHH}IM Ipo d)aKTI/I‘IHC

BHBE3EHHS TOBAPIB 32 MEX1 MUTHOI TEpUTODIT YKpPATHU.

[ToBimomieHHs TIpo (pakTHUHE BUBE3EHHS TOBApiB 3a MEXI MUTHOI TEpUTOPIi
VYKpainu MICTUTH BIJOMOCTI PO KIJIBKICTh Ta HOMEpPU Y MUTHIHN JieKiapalii ToBapis,
BHBE3CHHUX 3a MEXI MUTHOI TepuTOopii YKpaiHu, naty ix (akTUYHOrO BUBE3CHHS, a Y
pasi MUTHOTO O(OPMIICHHS TOBApiB 3a €IECKTPOHHOI MUTHOIO JICKJIAPAIli€l0 — TaKOK
BI1JIOMOCTI IPO HOMEpP MHTHOI JIeKiaparlii. 3a OJHI€I0 MUTHOIO JCKJIapalli€l0 MOXKe
OyTH Ha/laHO KiJIbKa MOBIAOMIICHb MPO (GaKTUYHE BUBE3CHHS TOBAPIB 332 MEX1 MUTHOI
TEepUTOPii YKpaiHu 3 ypaxyBaHHAM JaT (PaKTUUHOTO BUBE3ECHHS TOBapiB.

3 oruisly Ha HaBeIeHE MOBIJOMIICHHS PO (PaKTUUHE BUBE3EHHS TOBapIB 32 MEXKI1

MUTHOI TepUTopii YKpaiHM HE € CaMOCTIMHMUM JIOKYMEHTOM, a € HeBill’€MHOI)

YACTHUHOIO TIpoleaypru OQopMIIeHHS MUTHOI nekiapamii (i CKIaJoBOIO), SKe
BIJIMOBIJIHO 1 3acBiAuy€ (PaKTUYHE BUBE3EHHS TOBAPIB 3a MEXI MUTHOI TEpPUTOPIi
VYkpainu (mepemimieHHss 4epe3 MUTHUM KopaoH). ToOro, juiie 3a HaCHiAKaMH
OTpUMaHHS BIAMOBIAHOTO TIOBIJOMJICHHSI CyO’€KT rocrojapioBaHHs (EKCropTep)
MOKE€ BB@KATH, IO OMEpalis 3 €KCIOPTY MPOAYKIIi (BUBE3EHHS 3a MEXI MHTHOI
TepuTopli YKpainu) (hakTUIHO BiI0YIIaCh.

Ax 6aunMo, 0pOpMIIEHHS MUTHOI JAEKJapallii He € €IMHUM JOKYMEHTOM, SIKUM
3acBlUyeThes (aKT 1 AaTa (PAKTUYHOTO MEPEMILIEHHS Yepe3 MUTHUN KOP/IOH TOBApIB,
a € TOKyMEHTOM, KU MICTUTh BIJOMOCTI ITPO TOBApH Ta METY iX MEpeMIIIeHHS Yepes
MUTHUWA KOPAOH YKpaiHU Ta MOCBIAYYE HAJlaHHA CyO0’ €KTY 30BHIIIHbOEKOHOMIYHOL
TISIBHOCTI TIpaBa Ha PO3MIIICHHS TOBapiB (BU3HAYCHUN MUTHHMA PEXUM) 1
IIJITBEPIKYE, @ HE BCTAHOBIIIOE IPaBa Ta 000B’A3KH 3a3HAYCHUX B MUTHIN JIeKIaparii
oci0 BIIHOCHO  3JIMCHEHHS HUMH  BIJANOBIAHUX TPaBOBHUX, (PIHAHCOBUX,
TOCTIOZAPCHKUX OTeparrii.

[Ipu uboMy, 3HAXOJKEHHS 11 MUTHUM KOHTPOJIEM TOBApIB HEMOXKIIUBE 0€3 iX
(haKTUYHOTO MOIATIBIIIOTO BUBE3CHHS 3a MEXX1 MUTHOI TepUTOPil YKpaiHu, 1 IPU LIbOMY
MEePBUHHUAM € TIOMIIIEHHSI TOBapiB y BIAMOBIIHUNA MUTHUN pexuM (excnopm) 3
MOJAJIBIIINM TIEPEMIIIICHHSIM TOBaPIB Yepe3 MUTHUN KOPJOH Y KpaiHH, MiJCTABOKO IS

SKOTO € BIJAMOBIJHE JCKJIapyBaHHS, 3AIMCHEHHS MHUTHOTO O(OpPMIIEHHS TOBAapIB,
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IIPOBEICHHS HEOOX1THUX MUTHUX (POPMAILHOCTEH ma nepemuHanHs HUMU MUMHO20
Kopoony Vxpainu 3 BIANOBIAHUM JOKYMEHTAJbHUM IMATBEP/KCHHSIM TaKOTro
nepeMinieHHs (MoB1AOMIIECHHS MPo (GaKTUYHE BUBE3CHHS TOBAPIB), 1110 3aCBiAUYE (HaKT
1 1aTy NEPETUHY MUTHOTO KOPAOHY YKpaiHu.

Ha nam mormsin, 3 METO BH3HAYCHHS JaTH BUHUKHEHHS ITOJATKOBUX
3000B’s13aHb 3 MOJATKY Ha JIOJAaHY BapTiCTh, BiAMOBIAHO 10 cTarTi 187 [lomatkoBoro
KOJIeKCy (y pa3il €KCIOpPTy TOBapiB), CJiJ BIAIITOBXYBAaTUCH BIJl JaTH 3aBEPIICHHS
MIPOIIeTypH MUTHOTO O(hOPMIICHHS EKCTIOPTHOT OTIepallii, Ska BU3HAYAETHCS 32 (DAKTOM
HAJIE)KHOTO CKJIaJaHHsA (O(QOpPMIIEHHS) MHUTHOI JeKiapalii I0caJoBOI0 0c00010
MUTHOTO OpraHy 3 BIATOBIIHUM IiATBEPHKEHHSIM (TIOBIIOMJICHHSIM) TIPO BUBE3EHHS
(mepemillieHHs) TOBapiB 3a MEXI MHUTHOI TEpUTOpii YKpaiHu, TOOTO, (haKTUYHOIO
3aBepIleHHS (BUKOHAHHS) BCIX MUTHUX (hOPMAJIbHOCTEHN Ta JaTH BUBE3CHHS TOBApy 3a
MEKH MUTHOI TEPUTOPii YKpaiHu.

JlopeuHuM Takox OyJie 3BEpHYTH yBary Ha BUSHAUYEHHS, K1 MICTATBCS Y CTaTTI
1 3akony Ykpainu Big 16.04.1991 Ne 959-XII [1po 30BHINIHLOEKOHOMIYHY JISIIbHICTD
(mami — 3akon Ne 959-XI11) [21]:

- eKCIOpT (eKCMOpPT TOBapiB) — MPOJaXX TOBApPIB YKPATHCHKUMHU CyO’ €KTaMHu
30BHIIIIHBOEKOHOMIYHOI A1SUIBHOCTI IHO3EMHHMM CYO’€KTaM rocrofgapChKol AisUIbHOCTI
(y TOMy 4HCIIi 3 OTJIATOI0 B HETPOIIOBiH (opMmi) 3 usezenusm abo 6e3 BUBE3CHHS yux
moeapis uepez MUmMHull KOpoox Yxpainu,

- MOMEHT 3/IACHEHHS eKcnopTy (IMIOPTY) — MOMeHm nepemumy mosapom

MUmMHO20 KOpOoHy YKpainu abo mepexoay IpaBa BIaCHOCTI Ha 3a3HAYECHUM TOBAp, 110
EKCTIOPTYETHCA YU IMIIOPTYETHCS, BIJ MPOJABIISA IO MOKYIIIIS.

TobTO, MOMeHmom 6uuHeHHA eKcnopmHOoi onepayii, 30KpeMa MOMEHTOM
3MIMCHEHHS TTOCTaBKHM TOBApy 3a TAKOKO OMEpAIli€ro, JUIsl 3aCTOCYBaHHA cTaTteit 2, 4
3akony Ne 959-XII € MOMEHT ()aKTMUHOTO MEPETHHY TOBAPOM MHUTHOTO KOPJIOHY
YkpaiHu.

B cBoto wepry, 3rigHo 3 yactunamu 1 Ta 3 crarti 321 MutHoro koxaekcy [19],
TOBapHU, TPAHCTIOPTHI 3aCO0M KOMEPIIIHOTO NMpU3HAYEHHS NepeOyBaroTh MiJ] MUTHUM

KOHTPOJIEM 3 MOMEHTY MOTO MOYaTKy 1 10 3aKIHYEHHS 3T1HO 13 3a8BJICHUM MHUTHUM
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pexxuMoM. Y paszli BHUBE3CHHS TOBapiB, TPAHCIOPTHUX 3acO0IB KOMEPLIMHOTO
IIPU3HAYCHHS 32 MEX1 MUTHOI TepUTOPil YKpaiHM MUTHUM KOHTPOJIb PO3IMOYNHAETHCS
3 MOMEHTY TIpeia siBICHHS TOBapiB, TPAHCIOPTHUX 3acO0IB  KOMEPIIHOTO
NpU3HAYEHHS [T MUTHOTO O(DOpPMIICHHS Ta iX JIEKJIapyBaHHS B YCTAHOBJICHOMY LIUM
Kopexcom nmopsaky.

Kpim Toro, 3a ymoBoto myHKTY 2 yacTuH# 6 ctarti 321 MurtHoro koxaekcy [19],
nepe0yBaHHsI TOBapiB, TPAHCHOPTHHX 3ac00IB KOMEPIIMHOTO IPU3HAYCHHS ITiJ]1

MUTHUM KOHTPOJIEM 3aKiHYYETHCSl y pa3i BUBE3CHHS 3a MEXI MUTHOI TEpUTOPIi

VYkpainu — micius 3A1MCHEHHS MUTHOTO O0(OPMIIEHHS TOBapiB, TPAHCIIOPTHUX 3aCO01B
KOMEPIIHHOTO MPU3HAYCHHS Ta NMePeTHHAHHA HUMH MUTHOTO KOPJIOHY YKpaiHu, 3a
BUHSTKOM MUTHHX PEXHUMIB, SIKI IEpe10ayaroTh epe0yBaHH 111 MUTHUM KOHTPOJIEM
IPOTATOM yChOI'O Yacy Jii MUTHOTO PEXHUMY.

Ha nanuii yac BICYTHsI CyJJ0Ba IPaKTUKA 3 HABEJEHOT0 NuTaHHsA. BogHouac, y
CIpaBax, NPEIAMETOM pO3IISAAY SKUX Oynd THUTAaHHS BHU3HAUYEHHS MOMEHTY
IMIIOPTY/€KCIIOPTY, CYIW MIMIIIA BUCHOBKY, IO il “BBE3CHHSM B YKpaiHy Ta
suge3eHHAM 3 Ykpainu” po3ymieTbes haKTUUHE MEPEMIIICHHS Yepe3 MUTHUM KOPAOH
TOBapiB Ta 1HIINX MPEAMETIB.

Ha nymKy cyny, BHBE3eHHs 3 YKpaiHM TOBapy, LIO MIJISTa€ MUTHOMY
0OpPMIICHHIO CITy’KOOBUMU 0OCOOAMU MUTHHUIII 3 METOI 3a0€3MEUYeHHSI MUTHOTO
KOHTPOJItO (MUTHHX (DOpManabHOCTEH) Ta JJIsi 3aCTOCYBaHHS 3ac00iB JEp>KaBHOTO
pPEryJIOBaHHS BHMBE3E€HHA 3a MEXKI MHUTHOI TEpUTOpii, HEMOXJIMBO 0e€3 Horo
(aKTUYHOTO TIEPEMIIICHHS] dYepe3 MHUTHHM KOPAOH YKpaiHu, TOOTO TOHATTA
“nepemuny moeapom Mumuo2o KopoowHy Yxpainu” 30iraeTbcs 13 “nepemiwyeHusim
moeapy uepe3 MUmHuULl KOpOoH YKpainu — eusezeHHam 3a medxci Ykpainu™.

3a Takux OOCTaBHWH, €KCIIOPTHUI TOBAp BBAXKAETHCS TAKWUM, III0 BUBE3CHUI
(excropTOBaHMIf) 32 MEKI MUTHOT TEpUTOPil YKpaiHU 3 MOMEHTY (IaTH) NepeTHHY
JAep:KaBHOTO0 KOPAOHY YKpaiHu, a He 3 MOMEHTY (fgaTu) odOpMIICHHS BaHTAXHOT
MHTHOI JIeKIaparii.

3 oryiy Ha BHKJIAJIeHE, MOJIOKEHHS 3aKOHOJABCTBA, SIKUMHU BPETYJIbOBAHO

MUATaHHS 010 MPOBAIHKEHHS Cy0’ €KTaMU TOCIIOIAPIOBaHHS 30BHINTHHOEKOHOMIYHOT
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TUSJIBHOCT1, 30KpeMa, eKCIOPTHHX Olepallii, sKi IepeadadaroTh BHUBE3CHHS
(mepemileHHs) TOBapiB 3a MEX1 MUTHOT TepUTOPIi Y KpaiHH, OB’ SI3YI0Th 3aBEPIICHHS
(3A1ICHEHHS ) eKCIOPTHHUX OTEpaIliil BUKJIIOUHO 13 (PaKTUYHUM NEPEMIIIEHHSIM TaKHX
TOBapiB Yepe3 MUTHUI KOPJIOH.

Taxkum 9MHOM, Ha HAIII TTOTJISA, TATO0 BUHUKHEHHS MOJJaTKOBUX 3000B’sI3aHb 3
MOJIaTKy Ha JOJlaHy BapTICTh, BiAMOBiAHO A0 ctarti 187 IlogaTkoBoro Kojekcy,
BBAXKAETHCA J1aTa ()aKTUUHOT'O BUBE3EHHS TOBAPIB 32 MEK1 MUTHOI TEPUTOPIi YKpaiHu
(mepeTMH MHTHOTO KOPJAOHY), sIKa MIATBEPDKYETHCSI MHTHOIO JEKJIapaIli€lo Ta
MOBIJJOMJICHHSIM (HEB1J1’€MHA CKJIaJl0Ba MUTHOI JIeKiapaiiii) mpo ¢hakTHYHE BUBE3ECHHS
TOBapiB 32 MEX1 MUTHOI TEPUTOPIT Y KpaiHu.

Kpim Toro, Ha nanuii yac (0ist npasooco pexcumy 60€EHHO20 CMaHy) BAXKINBO
BpPaxoBYBAaTH, 110 MPOBAHKEHHS Cy0’ €KTaMU rOCIOJapIOBAHHS €KCITIOPTHUX OTepallii
1€ OTpUMaHHA (HAIXOJPKEHHS) BAJIIOTHOI BUPYUYKH, sIKa BKpail HeoOXigHa IS
3a0e3MeueHHs] 000POHO3/IaTHOCTI Haloi kpainu. [Ipu oMy, ciiiji MaTH Ha yBasl, 110
3M1MCHEHHSI TaKo1 IISUIBHOCTI IJIATHUKAMM TTOJIaTKIB BiJI0YBA€THCS B JOCUTD CKIIATHUX
yMOBax, 1 caMe BijJ TakuX IUJIATHUKIB Ha JaHUN Yac 3aleXuTh (JICKUThH Tsrap)
CBOEYACHICTh Ta IOBHOTAa HAMOBHEHHS JEP>KaBHOTO OOJKETY, BHUAATKU SKOTO
CIPSIMOBYIOTBHCS Ha 3a0€3MeUeHHs MOTPeO HalllOHAJIBLHOI 00OPOHHU.

ToMy 1oJI0’KeHHSI YMHHOTO 3aKOHOAaBCTBA TOBUHHI 3a0€31euyBaTH NPO30PICTh
MpOIIEAYP aaAMIHICTpYBaHHS IOIATKIB, Ta BIAMOBITHO HE IIOBUHHI JaBaTH MOXJIUBICTh
cy0’ekTaM MOJATKOBUX MPABOBIAHOCHH [IATH HAa BJIACHUM pO3CYyd, THM CamMuM
CTBOPIOBATM YMOBH JUIsl TOPYIIEHHS OallaHCcy MyOJIIYHO-TIPAaBOBUX BIIHOCHUH Y
moaaTkoBi cdepi, 30kpeMa, 3 OOKYy KOHTPOJIOIOYMX OPTaHiB y BUTIISAAl MITpapHUX
CaHKIIIM 3a BIJICYTHICTh CKJIQJIaHHsI Ta peecTpallii mogaTKOBOI HAKJIaJAHOI Y 3B’SI3KY 3
HEBIPHUM BU3HAYCHHSIM JaTH BUHUKHEHHS MTOaTKOBUX 3000B’13aHb 32 €KCIIOPTHUMH
ornepauisiMH.

3a pe3yapTaTaMu 3/I1IHCHEHOT0 aHaJi3y MOKHA 3pOOUTH HACTYITHI BUCHOBKHU:

1. OcoOnuBicTIO  ICHyBaHHA  HOPMAaTHBHO-TIPABOBOTO  3a0e3MedYeHHS

aJAMIHICTpYBaHHS MOJATKY Ha JOJIaHy BapTICTh B YKpaiHi Oy i A0CI € MPaBOB1 KOMi31i
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OKpPEMHX TMOJIOKEHb 3aKOHOAABYMX JOKYMEHTIB, 110 MPU3BOAATH 10 CYNEPEUOK MIXK
KOHTPOJIOIOYMMH OPTaHAMU Ta IJIATHUKAMHU MOJATKIB, SIKI .

2. TlonokeHHs YMHHOTO 3aKOHOJIABCTBA TOBHHHI 3a0e3medyBaT MPO30PiCTh
poIeayp aAMIHICTPYBaHHS MOJATKIB, Ta BIAMOBIHO HE MIOBUHHI TaBaTH MOXJIUBICTh
cy0’ekTaM MOJATKOBUX IPABOBIIHOCHH [IATH HA BJIACHUUA pPO3CYJ, TUM CaMUM
CTBOPIOBAaTH YMOBHU [UJIsl TOPYHICHHA OalaHCy MyOJIYHO-TIPABOBUX BIJTHOCHH Y
OoaTKOBI cdepi, 30KkpeMa, 3 00Ky KOHTPOJIOIOUUX OpraHiB

3. 3acTocyBaHHs 3ac001B Iep>KaBHOTO PEryJIIOBaHHS BUBE3CHHSA 32 MEKI MUTHO1
TEPUTOPIi, HEMOAIIUBO 0€3 MOro (PakTUUHOTO MEPEMILIEHHS Yepe3 MUTHHUM KOpPJOH
VYkpainu. ToOTO NOHATTS ‘“‘nepemuny mogapom MumHno2o KopooHy Yxpainu”
301raeThes 13 “nepemiujeHHsam mosapy uepe3 MUmHull KOpOoH YKpaiHu — ue3eHHAM
3a medxci Ykpainu”. Y 3B’S3Ky 3 UMM, €KCHOPTHHI TOBap BBAXA€TbCS TaKUM, IO
BHUBE3C€HUI (€KCIOPTOBAaHUM) 32 MEX1 MUTHOI TEPUTOPIi YKpaiHU 3 MOMEHTY (HaTH)
MEPETUHY JI€PKAaBHOTO KOPAOHY YKpaiHW, a HE 3 MOMEHTY (Iatu) OpOpMIICHHS
BaHTaXKHOT MUTHOI JIeKJIapaliii.

4. JlaTor0 BUHMKHEHHS MOJATKOBUX 3000B’s13aHb 3 OJIATKY HA J0JaHy BapTICTh,
BiAMOBIAHO g0 crtarti 187 IlomaTkoBOro KOACKCY, BBaXKA€ThCA JaTa (PaKTHIHOTO
BHUBE3€HHS TOBAPIB 32 MEX1 MUTHO1 TEPUTOPIi YKpaiHH (IEPETUH MUTHOTO KOPAOHY),
dKa TMIATBEPIKYETHCS MHTHOKO JEKJIapali€rd Ta IMOBIIOMJICHHSIM (HEBiJ €MHa
CKJIaJIoBa MUTHOI Jekjaparlii) mpo (QakTUYHE BUBE3CHHsS TOBApiB 3a MEXI MUTHOI

TepUTOpli YKpaiHu.
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1.3 Poap i Micue agMiHiCTPAaTHBHMX MOCJAYTr Yy cHCTeMi HMyOJiYHHMX MOCIYT Y
3axiIHO€BPONEChbKiil JOKTPHHI aAMIHICTPATUBHOIO NIpaBa

Jlane noCHiKEHHS MPUCBSUEHO aHaji3y HAayKOBHUX IIJIXOJIIB 3aKOPJIOHHUX
BUYEHHX JI0 TEOPii MyOMYHUX NOCTYT. PO3IIIsiHYTO XapakTepHi pUCH Iy OJIIYHUX MTOCITYT
Ta X BIAMIHHOCTI BiJl MOCIYT MPUBATHOTO CEKTOPY BIJIMOBIAHO JI0 €BPOIMEUCHKUX
Teopil aaMIHICTPAaTUBHOTO MpaBa. 3’sSCOBaHO, IO Y HOPMATHUBHO-TIPABOBUX aKTax
kpain €C BHKOPHCTOBYIOTh TOHSATTS «services of general interesty (mociayru
3arajJibHOTO 1HTEpECY), a He MyOJIYHl NOCIyrd. B cBOIO 4yepry mociayru 3arajbHOro
1HTepecy NOAUISIIOTHCS Ha MOCIIYTH 3arajJbHOr0 €eKOHOMIYHOTO 1HTEpPECY Ta COIlIaJIbHI
MOCITYTH 3arajibHOTrO 1HTEpecy. [IOHATTS «aaMIHICTpaTUBHI TOCIYTU» 3yCTPIYa€THCS B
OCHOBHOMY y POOOTax HIMEIBKHX JOCTIJHUKIB aJMIHICTPATUBHOTO IIpaBa, Ta
CTOCY€ETBCS MOCIYT, 110 HA/Ial0ThCS OpraHaMH MiCIIEBOTO CaMOBPSITyBaHHS.

AJIMIHICTPATUBHI IOCTYTH HEOOX1HO JAOCTIIKYBATH JJIsl MOKPAIEHHS SIKOCTI
HAJaHHS Ta 33J0BOJICHHS MOTpeO K HACETCHHS, TaK 1 AepkKaBh. Y IIbOMY BHIAJKY
Oyne AyXe KOPUCHUM 3aKOPIOHHHMM JOCBIJ IpPaBOBOIO PEryJlOBaHHS HaJaHHS
aJMIHICTPaTUBHUX TOCIYT, B MEPIIy 4Yepry MocBin kpain €Bpomneiickkoro Corosy,
OCKIJIbKM TOJIOBHOIO METOK0 30BHIIIHBOI MOJITUKM YKpaiHM € BCTyH A0 LBOTO
o0’enHanHs nepkaB. KpiM Toro, BIJICYTHICTb €IMHOTO TIOTJISIAY Ha KaTEropiio
«aIMIHICTPAaTUBHI MOCIYTH» 3YMOBIIOE il JOKTPUHAIBHUN aHali3, BPaxOBYIOUU
HAsSBHICTh IIMPOKOI MAJITPU TPAKTYBaHb BUCHHUX 3 Trajly3l JE€p>KaBHOTO YNPABIIHHS, a
TaKOX FOPUCTIB-aIMIHICTPATUBICTIB, MOJITOJIOTIB Ta MPEICTABHUKIB 1HIIUX HAYKOBUX
rajxys3eu.

AHaJi3 ocTaHHIX AocaifkeHsb i my6aikauiid. 3apyoixni aBropu P. Kaccum, C.
Xonnedenaep, M. lllamcyn Xak, Tx. Ctun ta [1. Koppuran gocnigxyBanu HOHSTTS
nyOmiuaux nocnyr. Jx. Ctun ta I1. Koppuran BU3HaUMIM KIFOYOBI XapaKTEPUCTUKU
noHsTTd Myomunux nocayr. B. Coyrep Ta S1.b. Muxaiiatok 10ociiKyBajlu MOCIyTH

3arajilbHOr0 €KOHOMIYHOT'O IHTEpeCy Ta YHiBepcalibHI Mociyru y nokymeHTtax €C.
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3aCHOBHUKOM Teopii "myOIYHUX TOCTYT" B HIMEIIbKOMY aIMIHICTPAaTUBHOMY ITIpaBi €
E. ®opctxodd.

Meta cTaTTi — AOCHIAUTH HAYKOBI MIAXOIM 3aKOPJOHHUX BUEHHUX JIO TEOpii
nyOJIIYHUX Ta aIMIHICTPATUBHUX ITOCHYT.

JIOCTHIAHUKY CTBEPIXKYIOTh, IO caMa i/led HaJaHHSA TOCIYT CYCIUIbCTBY
opraHamMu Bllagu B €Bpomi 3apoawiacs Iie 3a 4aciB (GopmyBaHHS OypiKyasii, a
OCTAaTOYHO BBEJICHA B MPAKTUYHY JISJIBHICTD YPSAJIIB Y APYTiid monoBuHI XX CT. Y 1en
yac ypsiad eBporeichkux kpaid: BemmkxoOputanii, ®pannmii, Himedunnu - movanu
3aCTOCOBYBATH MPAKTUKY MMPUBATHOTO CEKTOPA 3 HAJIAHHA MOCIYT J0 pOOOTH OpraHiB
nepxaBHoro ynpasiiHHs. Kpainum €Bponu mnoyanu pedopMyBaHHS JEp:KaBHOTO
YOpaBIiHHS, 3BEpPTalOYM OCOOJMBY YyBary Ha HOBY SKICTh BIJHOCHUH OpIraHiB
JIEp>KaBHOTO YIPaBIiHHA 3 (QI3MYHUMH Ta IOPUAMYHUMH ocobamu. OTKe, BUBYCHHS
npo0JieM aJAMIHICTPATUBHUX TOCIYT Oepe CBIA MOYATOK BiJ 3aXiJTHUX JOCHIIKEHBb
chepu nepKaBHOTO YIPaBIIHHS, aAAMIHICTPATUBHOTO MpaBa ¥ MOJITONOTI.

VY 3axiTHOEBPOMNEHCHKIN JTOKTPUHI JEP>KaBHOTO YIPABIIHHS aJMIHICTPAaTUBHI
MOCITYTH 37e0UIBIIOT0 OTOTOXKHIOIOTBCS 13 JCpKAaBHUMH Ta MYHIIUNAIBHUMU
MOCJIyraMH y paMKax Kateropii «my0iiuHi mociyruy. Tak, Aeski 3apyOiKHI aBTOPH,
Hanpukian P. Kaccum, BU3HA4YarOTh MOHATTS «ITyOJIiYHI MOCIYyTH» B HAWIIUPIIOMY
CEHCl SIK BIJJI3EPKAJICHHS peai3ailii KOJEKTUBHHUX IIJIeH CYCHUIbCTBA HA TiJCTaBi
3arajJbHOMPUMHATHX TPUHIMUIIB, TaKUX K PIBHICTh JOCTYyNy 1 CYCIUIbHA
COJIIIAPHICTh, HAMPABJICHUX Ha JIOCATHEHHS 3arajibHoro Ojara [31, c. 1]. Ane Takoro
BU3HAYCHHS SIBHO HEJOCTATHBO JJISi 3'SICYBaHHS 3MICTY JAHOTO TMOHATTA. TOYHIIIE
Bu3HadyeHHs1 npononye C. Xonuedenaep, 3rifHO 3 SKUM ITyOJi4HI TOCIYTH — II€
€KOHOMIYHA JISUTBHICTh IMyOJIYHOTO 1HTEpecy, IO 3IIMCHIOEThCS OpraHaMu
JIEp>KaBHOI BJIA/IN 1 yIPABIISETHCSI HUMH, 200 0CO0aMU, IKUM TaKi TOBHOBAYKEHHS OyIIH
neneroBadi. [lo myOaiYHUX MOCTYT BIAHOCATHCS MOCIYTH IMyOIIYHOIO 1HTEpecy abo
KOMYHaJbHI TIOCIYT'M, Takl SIK HaJaHHs eJIEKTpPOEHeprii, razy, BOJOINOCTa4YaHHS,

TPaHCIIOPTY, MOIITOBUX MOCIHYT 1 TeJIeKOMyHiKarii [33].
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Jnst TOorO, 11100 BU3HAYUTHU JETaIbHIIIE MOHATTS MyOJIYHUX TOCIYT, HEOOX1THO
TaKOX 3'SICYBaTH KOHKPETHI KpUTEpii IMyOIIYHOCTI TaKMX MOCIYT, B YUCI AKUX M.
Hlamcyn Xak BUIISE:

- CTYMIHb iX BIAMIHHOCTI BiJl IOCJIYT, III0 HAaJIalOThCS 3 OOKY MPUBATHOTO
CEKTOpa, SKa MOJIATAE B HEYTIEPEIKEHOCTI, BIABEPTOCTI, pIBHOCTI 1 PEICTAaBHUIITBI SIK
XapaKTEPUCTHKAX, BIIACTUBHUX CaMe ITyOJIIYHOMY CEKTOPY;

- 3MICT 1 CKJIQJT OJIEP>KYBadiB TaKUX TMOCIIYT;

- YUM BHIIE Mipa MMyOJIYHOCTI, TUM OUIbIIE YHUCIO 1 MIMpIIE KPYT
0JIep>KyBayiB MOCIYT;

- 3HAUYIIICTh COLIAIbHO-€KOHOMIYHOI POJIi TAKUX MOCIIYT;

YUM BQXJIMBIIIA MOCIyra [Jisi  CyCHUIbCTBA, THUM BHILE Mipa ii
myOJIIYHOCTI;

- PIBEHb CYCIIIBHOI 10BIpHU A0 nociuyr [36, c. 70].

VY cBoeMy gociikeHH1, onucaHoMmy y po0oTi «Illo pobuts myOmiunHy city:x0y
nyOmiunoto», Jx. Crun ta II. Koppuran amifiuy BHCHOBKY, IO MOXHa
11€HTU(IKYBAaTH TPU KIFOUOBI XapaKTEPUCTUKHU MTyOJIYHUX MMOCIYT:

1) BuKOpHUCTaHHS MYyOJIYHMX KOINTIB Ha (iHAHCYBaHHS 3a0e3medyeHHs
00CITyroByBaHHS;

2) BIAMOBIIAJIBHICTD 3a SIKICTb MOCYT 1 JOCTYIHICTh JJIsI JIFOJIEH MOKJIaIa€ThCs
Ha OpPTraHu MICLEBOT0 CAMOBPSAYBAaHHS Ta JIepP>KaBHOI BIIa/I;

3) cycniiibHa KOPUCTh, IKa BUHUKAE 3 KOJEKTUBHOIO CIIOKMBAHHSI ITyOJIIYHOTO
obciyroByBanns [37, c. 10].

Himeupkuii  mpodecop  O.  JlioxTepraHaT  OTOTOXKHIOE — TIOHSTTS
aAMIHICTPaTUBHUX MOCIYT 3 MyOJIYHUMHU W BBaXKa€, 1110 TOHSTTS aJIMIHICTPATUBHHUX
(YrpaBIiHCHKHUX) TIOCTYT HE OXOIUIIOE PEUYOBUX (CKaXIMO, BUJIa4a CaMoi MacMOpPTHOI
KHIDKKH) 1 (PIHAHCOBUX MOCTYT (IpUMipoM, BUa4a rpoliel collagbHO HE3aXUILEHUM
ocobaMm), pPO3YMIIOYM TMPU LBOMY IiJl YHNPABIIHCHKUMHU (aaMIHICTPATUBHUMH)
MOCIyTaMH  «MMO3UTHBHI» 1HAWBIMyalbHI aKTH, SKI TPUAMAIOTECI 3 METOIO

3aJI0BOJICHHS IEBHUX 1HTEPECIB (P13MUHUX ab0 IOpUIUUYHUX 0clo [25, ¢. 27].
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TakuM 4MHOM, CJIiJ] KOHCTATyBaTH, 1110 HIMEIbKI1 JOCIITHUKH aIMIHICTpaTUBHI
MOCJTYTH BIIHOCSTH J0 MyOJIIYHUX, BPAaXOBYIOUM OCHOBHY BIJIMIHHICTH 1X Bij 1HIIHX
BU/IIB TIOCIYT y TOMY, 1110 BOHU HAIaI0THCSI OpraHaMu JIep>KaBHOI BJIaJX Ta MICIIEBOTO
caMOBpsiAyBaHHs. [HIN X TMOCIYyrW, Ha MOIJIAJ 3a3HAYEHUX JOCIHITHUKIB HOCATH
IIPUBATHUM XapaKTep.

Y Tol e 4uac 3axiAHUM JOCTiAHMKAM BIJIACTUBE TBEP/UKCHHS, IO
aJMIHICTPATHBHI MOCIYTH — II€ Pe3yJbTaT pOOOTH 37eOUIBIIIOr0 OpraHiB MiCI[E€BOTO
caMoBpsiiyBaHHs [28, c. 149].

Ak 6aunmMo cepest €BpOoneiCchbKIX HAYKOBIIB HEMa €IMHOTO MOTJISAY Ha MOHSATTS
myOJIYHUX  TOCHYr, a TEpPMiH «aJMIHICTPaTHBHI TOCIYyTH»  Mailke He
BUKOPHCTOBYETHCS Y iX MpaIlsX.

Tomy cipoOyeMo 3BEpHYTHCS 10 TPABOBOTO PETrYJIIOBaHHS IMyOIIYHUX MOCTYT
y KpaiHax €Bponencbkoro Coro3y.

Yepe3 He 4ITKE BU3HAYEHHS MOHATTS «IyOJI4HA MOCIyra» B €BpPOINEHCHKIN
JOKTPHHI, K CIYIIHO 3ayBaxye S1.b. Muxaiintok, 3a3Buyail y HOpMaTHBHO-IIPABOBUX
aktax kpaiH €C BHUKOPUCTOBYIOTh MOHATTA «services of general interest» (3 aHra. —
MOCJIYTH 3arajibHOTO 1HTEpPECy), OJM3bKE 3a 3MICTOM JI0 MOHATTS MyOJIYHUX MOCIYT,
MpOoTe, HA BIAMIHY BiJl OCTaHHIX, € HOpPMAaTUBHO BU3HaueHuMm [27, ¢. 115]. 20.12.2011
€ponelicekoro Komiciero Oynu 3aTBepkeH] «CTaHAapTh SKOCTI MOCTYT 3arajlbHOTO
iHTepecy B €Bpomi» (anri. — «Quality framework for services of general interest in
Europe»), BIANMOBIIHO A0 SKUX TMOCIYTH 3arajibHOr0 IHTEpPECY - II€ MOCIYTH, 110
HAJIAI0THCS OpraHaMu IMyOJIiYHOT aMIHICTpaIlil Jep)KaB-y4acHUIb, JJIs 3aJ0BOJICHHS
3arajlbHOro 1HTEpeCcy, IO € TPEAMETOM CHEIIaJIbHUX IyOJIYHO-CEPBICHUX
3000B’s3aHb.  BiNMOBiAHO 10 BUIIEBKa3aHOTO JOKYMEHTa MOCIYTH 3arajibHOTo
1HTEepecy MOAUIAIOTHCS Ha MOCIYTH 3araJiIbHOT0 €eKOHOMIYHOI'O IHTEPECY Ta COLIabHI
MOCITYTH 3araiabHoro iHTepecy. [lix mocayru 3araibHOTO €KOHOMIYHOTO 1HTEpECY Y
Cranaaptax po3yMitoTh TOCIOIapChKa IsUTBHICTD, SIKa 3IIMCHIOETHCS JIJIs1 TIOCATHEHHS
3arajJbHOrO CYCHUIBHOrO Ojiara, 1 3M1MCHEHHS SKOI Ha PUHKY HE MOXJIHUBE 0e3
nepkaBHOro BTpy4aHHs[35]. Takum 4MHOM, Il MOCIYTH € PISHUBUIAOM MYyOIIYHHUX

IMOCIIyT, HAAar0ThCA 0e3 MeTH OACPIKaHHA HpI/I6YTKy, a IJIA 3aJ0BOJICHHSA 3araJbHHUX
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notped. Ha nymxy S.b. Muxaimok, Xoda  MOHSTTS «IOCIYTH 3arajlbHOTO
€KOHOMIYHOTO 1HTEpECY» HE 3aKpIIMIEHO B YKPaiHChKOMY 3aKOHOJABCTBI, MPOTE 10
Ha3BaHUX IMOCIYT MOKHA BIIHECTH TMOCIYTH TPOMAJICBKOTO TPAHCIIOPTY, JKUTIOBO-
KOMYHaJIbHI, TIOIITOBI Ta TEJIEKOMYHIKAI[IHI MOCIYTH, TOCIYTH 3 OXOPOHHU 3710POB S
tomro [27, c. 120].

VY cBoemy nocmimkenHi B. Coytep «Services of general economic interest and
universal service in EU law» («llociyru 3arajilbHOro €KOHOMIYHOTO IHTEpecy Ta
yHIBEpCcalbHl MOCIYTH y NoKyMeHTax €C» ) BUOKPEMITIOE€ HACTYIIHI O3HAKU MOCIYT
3arajJbHOTO €KOHOMIYHOTO 1HTEpecy: CyO0’€KTH HaJlaHHA IIMX MOCIYr IMOBHUHHI IX
3a0e3meduyBaTi JJisi KOKHOTO CIIOKMBaya, SKUH 1O HHUX 3BEpPTAEThCA, y pasi
30UTKOBOCTI TaKO1 JisSTIbHOCTI Nepen0ayaroTbest (PIHAHCOB1 KOMITEHCALIT 1151 Cy0’ €KTIB
HajgaHHs 1ux nocayr [38]. IlomiOHMM 3MICTOM XapakTEpHU3YIOThCSA IMyOJIIYHI
3000B’s3aHHs CyO’€KTIB TOCHOJIapIOBaHHsI, BU3HA4€HI [ OCMOJapChKUM KOJEKCOM
VYkpainu, sik 3000B’s3aHHA, B SKUX CYO0'€KT TOCIOJAPIOBaHHS, KWW BIAMOBIAHO 0
3aKOHY Ta CBOIX YCTaHOBYMX JOKYMEHTIB 3000B'sI3aHUN 31HCHIOBATH BUKOHAHHS
poOIT, HalaHHS MOCIYT a00 MPOJIaXK TOBAPIB KOKHOMY, XTO J0 HbOTO 3BEPTAETHCS HA
3aKOHHUX TIJICTaBaX, HE Ma€ MpaBa BIIMOBUTH Y BUKOHAHHI pOOIT, HaJlaHHI TIOCIIYT,
POy TOBApy 3a HAABHOCTI Y HHOTO TaKOi MOXJIMBOCTI a00 HajaBaTu NepeBary
OJIHOMY CIIO’KMBAY€BI Mepe] IHIIMMU, KPIM BUIAIKIB, Tepe0ayeHNX 3aKOHOIaBCTBOM
[23]. Tomy 10 mTOCIyr 3arajJbHOTO €EKOHOMIYHOI'O IHTEPECY BIAMOBIAHO [0
YKPaiHChKOr0 3aKOHO/IaBCTBA MOKHA BITHECTH TEJIEKOMYHIKAIIMHI TOCITYTH, TOCIYyTH
3 ra3ornocrayaHHs, BOj03a0e3MeyeHHs, MTOCTaYaHHs €JIEKTPUYHOI €HEeprii, MOoCIyTu
MOIITOBOTO 3B’SI3KY, MOCIYTH 3 MEPEBE3CHHs, MEIUYHI MOCIYTH, MOCIyru y chepi
ocBiTU. BinnosiaHo 10 cT. 52 I'ocrogapchKoro KoJeKCcy Y KpaiHu HaJlaHHsI [IUX MOCTyT
MOKHA BIJIHECTH JI0 HEKOMEPIIIMHOI rOCIOIapChKOi MisUTBHOCTI, TOOTO CaMOCTIMHOI
CUCTEMAaTUYHOI  TOCMOJAPChKOi  MISUTBHICTB, IO  3AIMCHIOETHCS  CyO'€KTamMu
rOCTO/IapIOBaHHSI, CIIPSIMOBAHOT Ha JOCSATHEHHS €KOHOMIUHMX, COLIAIbHUX Ta THIITUX
pe3ysbTaTiB 0€3 METH OJIep:KaHHs NPUOYTKY, sIKa MOXKe 31HCHIOBATUCS Cy0’ €KTaMu

rocrofaproBaHHs pi3HH X (GOpM BiIacHOCTI[23].

36



PHILOSOPHICAL AND LEGAL THEORIES OF THE DEVELOPMENT OF WORLD
SCIENTIFIC THOUGHT

YV  «CrangapTtax SKOCTI MOCIYT 3arajbHOTO 1HTEpecy B €Bpomi» MOIAETHCS
BU3HAYEHHS COLIAJIBHUX MOCIYT 3arajJibHOr0 I1HTEpeCy SK CHCTEMH COILIaJIbHOTO
3a0e3MeyYeHHs], IKa OXOIUTIOIOTh TOJIOBHI PU3HKH XKUTTS 1 PSA IHIIMX 1ICTOTHUX MOCIYT,
0 HAJAIOThCS O€3MocepelHbO 0CcOo01 Ta BIAITPAaIOTh MPEBEHTHMBHY 1 COIlaIbHY
ponb[35]. Cxoke BHU3HAUeHHS MICTUTbC Yy 3akoHi Ykpainu «IIpo cormianbhi
MOCITyTW», BIAMOBIAHO JIO CT.. | SKOTO coliaibHI TMOCIYyTH - KOMIUIEKC 3aXOMdiB 3
HaJaHHS JOMOMOTU 0cOo0aM, OKPEMHUM COILIAJIbHUM TIpylaM, siKi mnepe0yBaroTh y
CKJIQJIHUX XUTTEBUX OOCTaBMHAX 1 HE MOXXYThb CAMOCTIHHO iX TOJI0NAaTH, 3 METOIO
PO3B'sI3aHHS IXHIX JKUTTEBUX MpoOieM. [29]

V¥ Pexomennanisx Komitery MinictpiB Paau €Bponu rec(2007)4 mpo MiciieBi
Ta perioHajabHl MyOJIYHI TOCIYTM TaKOX 3BEPTAETHCS yBara Ha HEOOX1JHOCTI
HaOIMKEHHS 10 HACEJICHHSI ITyOJIIYHUX TTOCIIYT Ta 3a3HAYA€ThCS, 1100 «OCIyry Oyiu
aJanToBaHi A0 MOTPeO 1 O4iKyBaHb IPOMAJISIH, OPTaHU MICIIEBOI Ta PEriOHAILHOT BJIaIU
MOBUHHI CKOPUCTATUCS] BUCOKUM PIBHEM JACIIEHTPaI3allii 1 3MOT'0I0 JISITH CAMOCTIIHO
y HaJlaHHI [IUX MOCIYT, a Y pa3i HEoOX1THOCTI, 3 METOIO 3aXKHCTY TPOMAaJIsH, 30Kpema,
y 3B’SA3Ky 3 HaJaHHSAM IM BaXJIWBHX TOCIYT, 3aKOHOJABCTBOM MalOTh OyTH
nepea0aueHi OCHOBHI MOJ0XKEHHS CTOCOBHO YMOB, SIKUX MPUBATHI Cy0’ €KTH HaJaHHS
MOCJTYT MOBUHHI JOTPUMYBATHUCA Y X011 HaJaHHS MICIIEBUX YU PEriOHAIBHUX MOCIYT,
Ta CTOCOBHO TIPOBEACHHS JEpPKaBHUMH OpTraHaMH MOHITOPUHTY 3a0e3MeUCHHS
JOTPUMAaHHA LIUX YMOB» [24, c. 165 ].

Takox HEOOX1AHO BUOKPEMHTH 1€ OJIMH BUJI ITyOJIIYHUX MOCTYT — 1€ HOCIYTU
3araJbHOTO HEEKOHOMIYHOTO 1HTepecy. Ak 3a3Hauvae f.b. Muxaiiniok, iX mpaBoBe
PEryJIIOBaHHS 3AIMCHIOETHCA KOXHOIO JiepkaBoro — wieHoMm €C Ha piBHI
HAI[IOHAJTLHOTO 3aKOHOJABCTBA, & OCHOBHOIO 03HAKOI0 3a3HAYEHUX MOCIYT € T€, IO 1X
HaJaHHS 31HCHIOETHCS 3 METOIO 3a0€3MEUEeHHS 3araJIbHOTO 1IHTEPECY, IKUI HE MICTUTD
€KOHOMIYHOTO XxapakTepy [27, c. 125]. Jlo Takux mociayr BIAHOCATH MOCIYT'H OXOPOHU
IPOMAJICEKOTO MTOPSIAKY, 3MIHCHEHHS TIPABOCY A TOIIO.

VY cBoemy nocmimxenHi «[lyOmiuni mocayru Ta aAMiHICTpaTUBHE MTPABOCY IS
M. CeHneBupaTH cepell OCHOBHMX O3HaK, SIKI MpUTaMaHHI NyOJIYHUM MOCITyram

BUOKPEMJTIOE O03HAKy MOHOMOJBHOCTI HaJaHHS IMX TOCIYr, OOMEXKEHOCTI abo
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HEMOJKJIMBOCTI BUOOPY iX MOCTaYaJIbHUKA, TA HEMOKJIMBICTD CIIO’KUBAa4a BIIMOBUTHUCS
BiJl OTPUMaHHS MOCIIYTH, SIKIIO BIH HE 33J0BOJICHUN pe3yabTaToM ii HagaHHA [39, c.
210].

JI. Marei y cBoiii pobori «IloBemiHka 1 dis: TpPOMaasHU SIK CIIOXKHBayi
myOJIIYHUX MOCITYT» Ha/la€ HACTYIHE BU3HAYCHHS MyOIIYHOI MOCIYTH SIK AISUTBHOCTI,
sKa 3a0€3Mevyro peari3alliro 3arajbHOTO UM 1HAWBIAYaTEHOTO IHTEPECY 3a JOTIOMOT OO
nyOJIYHUX YCTAHOB Ta OpPraHiB BJIAJIA 3 METOIO 3aJIOBOJICHHSI TPOMAJICbKUX TOTPeEO.
XapakTepusyoun MyOJiuHy TOCIYTy HayKOBEI[b 3BEpTa€ yBary Ha HaCTYIIHE:
my0JIiYyHA TOCITyTa — I1€ KOPUCHA JISUTbHICTD ISl BCI€T TPOMAJICBKOCTI, aJie MPHU I[bOMY
CIIO’KMBa4 HE MOXK€ OOMpaTH MOCTavyajIbHUKIB 11€i MOCIYTH, HE MOXKE BIUIMBATH HA
dbopMyBaHHS TUIATH 3a Iy MOCIYTy, @ MOCTA4aJbHUK BHCTYNA€ MOHOIIOJNICTOM Y
HaJaHH1 MyOJI1YHOI MOCTYTH, Y OyAb-sIKOMY pa3si JiepKaBa 3aTyq4aeThbCs 10 CEPBICHOTO
MOCTa4YaHHsI, a 3MICT MYOIIYHOI MOCIYTH PO3KPUBAETHCS Yepe3 i KIIFOUOB1 €JIEMEHTH:
OCHOBHHMI €J1EMEHT — I'POMAJICHKICTh, (DYHKII1IOHAJIBLHUM €JIEMEHT — 3arajlbHH 1HTEpeC,
MaTepiajibHUM €IEMEHT — CHEI[laJIbHE PETYJIIOBAHHS MyOJIIYHUMU 3aKOHaMH. [34]

BunHukHEeHHA TOHATTS "MyOa14H1 MOCITyru" B HIMEI[BKOMY aIMIHICTPATUBHOMY
mpasi nos'si3aHo 3 poboToro Dopcrxodda "Ilybmiuna agMiHicTpallis K Cy0'eKT, 110
Hajae myOmiuHi nociayru", y skiid y 1938 poui Bhoepiue HayKoBeIb OOIPYHTYBaB
KOHLIETILIIO JEep>KaBHOTO YIPaBJIiHHSA, L0 HAJa€ MOCIYrd HaceneHHio. Jlo 1boro
Jiep>KaBHE YIPABIIHHS OMUCYBAJIOCS MEPEBAXKHO B JIOTIII IPUMYCY : K BJIAIHY IO,
mo 3000B's3ye. ®Dopctxodpd BBaXkaB MOMIJIKOI 3BOAUTH  MPOOJIEMATUKY
aJMIHICTPATUBHOTO MpaBa JI0 MUTaHb MPABOMIPHOCTI JIEPKaBHOTO MPUMYCY 1 3aXHUCTY
MpaB rPOMaITHUHA, 1110 OYJI0 XapaKTepHe JIs J10epalibHOT MPAaBOBOI HAYKH TOTO 4Yacy.
3aMicTh IILOTO BiH MPONOHYBAB 30CEPEAUTUCS HA HOBHUX (YHKLISIX 3POCTArOYOi
aJMIHICTPATUBHOI JIEp>KaBH, TOB'I3aHUX 3 TYPOOTOIO MPO KUTTS JHOJeH. Y OCHOBY
HOBOI JIOKTPUHHU JepxkaBHOro ympaeiiHHA @Popcrxodd TmOKIaB KaTeropito
"Daseinsforsorge", mo npuOIM3HO MOKHA MEPEBECTH K 'KUTTe3a0e3neueHHs" abo
"TypboTa mpo icHyBaHHsS». Ha nymky ydyeHoro, TypOoTa mpo iCHyBaHHSI MOBHMHHA
BKJIIOUYATU HE Jiniie 6a30B1 MOCIYTH - TOCTaYaHHS BOJOI0, Ta30M, €JIEKTPUKOIO, aJie 1

MOCJIYTH, 110 33J0BOJLHAIOTH OUTHIN "BUCOKI" TOTpEeOU: TPOMAJCHKOTO TPAHCIIOPTY,
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MOIITOBOTO, TeJIe(OHHOTO 1 TenerpadHOro 3B's3Ky, a TaKOXK TypOOTYy PO CaHITapHO-
eI1IeMIOJIOTTYHY O€3IEeKY 1 COIllaJIbHUM 3aXUCT HaceJICHHS (JIITHIX, 1HBAJIIIIB, XBOPHX,
6e3pobiTHHX). B Toif ke yac Taki aAMIHICTPAaTUBHO-TIOMITUYHI QYHKIIII Jep>KaBH, SIK
HIITPUMKA TPOMAJICBKOTO MOPAIKY 1 6e3neku, Popctxodd 10 KUTTE3a0E3NCUSHHIO
HE BIHOCWB. BiAmoBimHO, Il acMeKTH NEPKaBHOTO YMPABIIHHS BiH HE BBa)KaB 3a
MOKJIUBE PO3TIISIAaTh K "myOmiuHi mocayru» [32, c. 43]. | Ha cyuacHOMYy ertami B
HIMEIbKIM JIOKTPUHI aJMIHICTPATUBHOT'O IpaBa B 3aJI€KHOCTI BiJl METU Ta 3aB/IaHb
BUOKPEMIIIOIOTh HACTYMHI BUIU JEPKABHOTO YOpPABIIHHA: 1)  yIpaBiiHHA,
CIOpsIMOBaHE Ha MIATPUMKY CYCIHLUIBHOI O€3MeKH 1 TPOMAJICBKOTO TMOPSIKY; 2)
VIOpaBIiHHS COpSIMOBaHE Ha 3a0e3MedYeHHs] HOPMaJIbHUX YMOB >KUTTS rpoMmajisH. B
3QJIEKHOCTI  BIJ CHOCOOIB JIepKaBHO-YIPABIIHCHKOTO BIUIMBY Ha TPOMaJsH
BUOKPEMJTIOIOTE: 1) 3000B’sI3yr0umii JIep>KaBHO-BJIAIHANA BIUIUB, SIKUM Tiependayae
BTPYYaHHS B )KUTTS TPOMAJISH; 2) TIO3UTUBHE YITPABJIIHHA, SIKE Mepe10davac Comaibae
3a0e3NeUeHHs, HaIaHHS TOTIOMOTH MYHIIIUTIAIBHIM YCTaHOBaM, HaJaHHS TTOCITYT.

BianosiznHo 10 PppaHily3bK01 JOKTPUHU IMyOJIIYHOTO MpaBa, myOiyHa mociyra —
e MJisJIbHICTE B myOmuHOMy 1iHTepeci (intérét général), sxa 3a1MCHIOETHCS
oesmocepesHb0 MyOJIYHOI0 0CO000I0 ab0 MPUBATHOK OCO0O0I0 TIiJ KOHTPOJEM
nyomiunoi. Ilpu mpomy Tepmin «intérét général» NPUPIBHIOETHCA 10 TOHATTS
3arajbHUM, reHepalbHUil, HalllOHAJBLHUI THTEPEC 1 caMe BiH, 5K BKazye E.TanamiHa, €
0a3010 Bciei cucTeMH NyOMIYHMX TMOCIYT, SKa B CBOIO 4YEpry € CTep)KHEM
aaminicTpatuBHOro npasa ®panmii. [30]

BucHOBKY 1 IpOTTIO3HIIii.

TakuM YMHOM, O OCHOBHMX O3HAaK TOCIYT 3arajlbHOTO 1HTEpecy (BOHHU X
MyOJTiYHI TOCTYTH) B €BPOIMEUCHKIN JOKTPUHI aIMIHICTPATUBHOIO MpaBa BiIHOCSITH
TaKi:

1)  HagaHHS OUX MOCIYT CTAHOBUTH 3arajbHUM (MyOIiuHui) iHTEpec, TOOTO
BOHU HAJIalI0ThCS yChOMY CYCHIIBCTBY 200 IIMPOKIN YITKO HEBU3HAYEHIM IPYII JIIOICH;

2) 00OB'SI3KOM JIep)KaBU € 3a0€3IMCUeHHS OJIHAKOBOI SKOCTI HaJaHHS
MyOJIIYHUX MOCTYT;

3) KOK€H TPOMAJISTHUH TTOBUHEH MAaTH PIBHUHN JOCTYT JI0 ITUX MOCIYT;
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4)  moCNyTH, IO CTAHOBJIATH 3arajibHUM 1HTEpPEeC, MOXKYTh HaJaBaTHCS SIK
NPUBATHUMHU YCTAaHOBaMU MiJMPUEMCTBAMHU, TaK 1 OpraHaMu JEp>KaBHOI BIaJW YU
MICIIEBOTO CaMOBpSIIyBaHHS, MPOTE€ OCTaHHI 3aBXIW € BIAMOBIIAIBLHUMH 32
JOTPUMAaHHS IMEBHOTO 1 BIATIOBITHOTO PiBHS SKOCTI IIUX MOCIYT;

5)  cmoxuBad Ma€e MOXJIHMBICTh OCKApKHTH JI0 BHIOTO OpPTaHy YH CYIy
HETMPaBOMIpHI Jii CTOCOBHO HESKICHOTO HaJaHHS YW B3arajli HEHaJaHHS ITyOJidHUX
MOCITYT.

[Tocmyrn 3araqpHOTO 1HTEpPECY MOMUISMIOTHCS Ha TMOCIYTH 3arajibHOTO
€KOHOMIYHOTO IHTEpeCy Ta COLIalibHI TMOCIyTH 3araibHoro iHTepecy. llocmyru
3arajJbHOTO €KOHOMIYHOTO 1HTEpECy 3a CBOIM 3MICTOM € MOAIOHMMH JO0 MyOJIYHUX
3000B’3aHHb Cy0’€KTIB FOCIOIapIOBaHHS, K1 BU3HAUYEH1 ['0CcrogapchKuM KOJIEKCOM
VkpaiHu. A BHU3HAUEHHS COLUAIbHUX IIOCIHYT 3arajlbHOrO I1HTEPECy CXO0KE Ha
BU3HAUYEHHS COLIAJBbHUX IOCIYT, K€ MoAaHo y 3akoHi Ykpainu «lIpo couianbHi
nociayru». Illo x cTrocyeTrbcs caMOro TEpMIHY «aIMIHICTPATUBHI MOCIYTHU», TO
OCTaHHI HE BHMKOPUCTOBYETHCS y 3aKOHOJABCTBI €BpONEMCHKUX KpaiH. Jlumie y
po0oTax HIMEUBKUX JOCIITHUKIB aIMIHICTPAaTUBHOI'O IIpaBa MOYXHA 3yCTPITU TEPMIH
«aIMIHICTPATUBHI MOCIYTWU», SIKUA JOCHUTh YAaCTO OTOTOXKHIOIOTH 3 MyOJIYHUMHU Ta
XapaKTEPU3YyIOTh K «IO3WTUBHI» 1HJIMBIAYyaIbHl aKTH, SIKI IPUUMAIOTBCA 3 METOIO

3aJI0BOJICHHS IEBHUX 1HTEPECIB (P13UYHUX a00 FOPUIUIHHUX OCI0.
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SECTION 2. CRIMINAL AND CRIMINAL - EXECUTIVE LAW

DOI: 10.46299/1SG.2023.MONO.LEGAL.3.2.1

2.1 Concepts and features of the age of criminal responsibility in the legislation
on criminal responsibility

Beryn

3JI0YMHHICTh HEMOBHOJIITHIX Ta MOJIOJII 3aJIHUIIAE€THCS HEMOOOPHOIO MPOTATOM
JEKIJIBKOX CTOJMITh, @ Ha movyaTtky XXI cromiTts BiamiueHo ii 3poctanHsa. Huni craH 1
TEHJEHIIi 3JJOYMHHOCTI HEMOBHOMITHIX, SIK TIOKa3y€ aHaji3 CyJI0BOI CTAaTHUCTHUKH,
CBIIYaTh MPO HarajgbHy MNOTPeOYy y KOHCOJIJOBAHUX 1 MLUIESCIPIMOBAHUX JIisSIX
CyCHIJIbCTBA Ta JIEP>KaBH, CIPSIMOBAHUX HA 3aM00IraHHs 11 3pOCTAHHIO, 110 MOXKJIMBO
JUIIE Yepe3 IMUOMHHUIN aHali3 BIKY, 3 SIKOTO HacTa€ KpUMiHAJIbHA BIAMOBIAAIBHICTD,
SIK BaXKJIMBOT'O (DaKTOPa B1JI IKOTO 3aJICKUTh OIIHKA JTISTHHS HETIOBHOJIITHBOTO Ta BUOIp
THX 3aXO0/1B KPUMIHAJIbHO-TIPABOBOI'O XapaKTepy SK1 MJOUPaIOThCS y BIAMOBIIHOCTI
13 TMPUHLUIIOM 1HAUBITyami3alli TIOKapaHHA Ta CIOYTylOTh $K BHUIIPABICHHIO
HETOBHOJIITHBOTO, TaK 1 BIAHOBJICHHIO COLIAIBHOI CHPABEJIMBOCTI. COI[aIbHO-
€KOHOMIYHE, MOPAJIBHO-TICUXOJIOTIYHE Ta IPABOBE 3a0€3MEeUEHHS HETTOBHOMITHIX.

BiacyTHicTh Takoro 3a0e3ledeHHsl, Ha Hally JIyMKY, € BH3HAYaJIbHUM
YUHHUKOM Y BCTAHOBJICHHI ITPUYMH 3JI0YMHHOCTI HEMMOBHOMITHIX. TOMy JaHa HaykoBa
mparsl TpUCBAYEHA aHali3y TMOHSTTS BIKY, 3 SKOIO HAacTae KpUMiHAJIbHA
BIJINOBIJIAJIbHICT, HOr0 BUHUKHEHHS Ta PO3BUTKY B YKpaiHi, ioro oocsry Ta 3MICTy B

MpaBl OKPEMUX KpaiH Ta MIKHAPOJAHUX KPUMIHAIBHO-TTPABOBUX AKTaX.

Bik, 3 IKOro HacTa€ KpUMiHAJIbHA BiINOBIIAJIBHICTD, SIK
(pyHIaMeHTaAIbHA KATEeropisi WPUCIIPYAeHil, MEIUIIUHU TA MCUXO0JIOTIL
CrhinpHa MO3MLIS BYEHUX WHIOJO0 BIKY OCOOHM, 3 SIKOTO MOXE HacTaBaTu
KpUMiHaJbHA BIMOBIAANIBHICTh, A0 I[OTO Yacy He 3HaijeHa. [liaxiag 10 BUBYEHHS
naHoi TPOOJeMH 3MIMCHIOETHCS HA PIiBHI TICHOTO B3a€EMO3B’SI3KY MEIUIIMHH,
MICUXOJIOT1i, IEAArorikKy Ta IHIIKX HayK. J{1iiCHO, KpUMIHAJIbHO-TIPABOBE PETYJIIOBAHHS

BIKOBOT'O TOPOTY BiJAMOBIAAIBHOCTI IPYHTY€ETbCS HA TOMY, IIO IIs1 MeXa (aKTUIHO
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BUCTyNA€ JUIsl 3aKOHOJaBLs (POPMaJbHOI BKAa31BKOIO JOCSITHEHHS OCO0O0I0 PiBHSA
IHTEJIeKTYaJIbHO1, BOJIbOBOi, OCOOMCTICHOI 3piaocTi Yy cdepl BITHOCHH, IO
PETYIIOOTHCS IPABOM.

VY nHaymi copMoBaHO 6arato pi3HUX MOTJISAIB 100 MOHATTS BIKY BiATOBIIHO
70 Ti€i cepu THOACHKOTO KHUTTSI, IJIs1 PO3TIISIAY SKOi 11€ TOHSATTS BUKOPUCTOBYETHCS.
VY pi3HHX BUAaX COLIaTbHO-TYMaHITAPHUX JOCHIKEHb PO3YMIIOTh BIK SIK: TPUBANICTh
KUTTS JIIOJUHU; TIOHSATTS, IO BHU3HAYAETHCS 3aJIEKHO BIiJ CTaHy OOMIHHUX,
CTPYKTYpPHUX, (YHKI[IOHATHHUX, PETYIATOPHUX OCOOJUBOCTEH 1 MPUCTOCYBATBHHUX
MO>KJIMBOCTEW OpraHi3Mmy; piB€Hb PO3BUTKY HaBUAJIBHUX YMIHb, IKMM BU3HAYa€ThCA
CTaHJIapTU30BaHUMHU TECTaMH; PIBEHb PO3YMOBOTO PO3BUTKY, KU BU3HAYA€ThCA 32
JOTIOMOT' OO0 TECTY 1HTEJIEKTY; KaJeHAAPHUN Nepiof, IKH MPOHIIOB BiJl HAPOIKEHHS
JIOAVHU 10 Oyb-SIKOTO 1HIIOTO XPOHOJOTIYHOIO MOMEHTY B 1i JKUTTI; KaJeHIapHUN
nepios TNcuxodi3i0NOriYHOTO CTaHy JIIOAWMHU, 3 KOTPUM IIOB’si3aHi O10JIOT1YHI,
COLIIAIbHO-TICUXOJIOT1YHI 1 FOPUIMYHI 3MIHH 1 HACHIIKHU; 3aKPUTUNA IUKJIT PO3BUTKY, 110
Ma€ CBOIO CTPYKTYpy Ta nuHamiky [40, c¢.173].

VY MOBCSKIEHHOMY KUTTI BIK PO3IISIIAETHCS K Yy HIUPOKOMY PO3YMIHHI — II€
KaJICHIApHUI TepioJ, SKUMl TPOWIIOB BiJl HAPOIKEHHA N0 OYIb-SKOTO 1HIIOTO
XPOHOJIOTIYHOTO NIEPIOY Y JKUTTI JIFOAUHH, TaK 1y BYy3bKOMY, OUIbII OPiIHHOMY — 1€
KaJICHJAApHUN Tepioa MCUXO(I3UUHOTO PO3BUTKY JIIOAWUHHU, 3 SIKUM TIOB’si3aH1
010JIOT14H1, COLIAIIBHO-TICUXOJIOTIUHI Ta MPaBOBI HACTIAKU JJISI FOPUIUYHOTO CTATyCy
ocobu [2, c. 67 — 68]. TakuM YUHOM, TEPMIH «BIK» BUKOPUCTOBYETHCS JJ1sl TO3HAYEHHS
CTPOKY JKUTTS JIFOJIUHHU.

[Ipn BUKOpHUCTaHHI TEPMiIHY BIK JIOJMHU y CyYacHIN HOPUIWYHIN JiTepaTypi
HUM 4YacTO MO3HAYal0Th XPOHOJIOTIYHUH BIK — MEPIOJ] Yacy BIJ HAPOJKEHHS JIFOIUHU
10 Oy 1b-IKOT'O MOMEHTY BIJIJTIKY, @ TAKOK O10JI0OTTYHUI BIK — XapaKTEPUCTUKY TIEBHOTO
Neploy KUTTS JIFOJIUHHU, 1110 BioOpakae aHaTOMO-(1310JI0TTUHUN CTaH ii OpraHizMy.
O. IlnamoBenpkuii BU3HAYa€, 110 BIK O0COOM — Iie OJHA 13 (PyHJAaMEHTaJbHUX Ta
CKJIaJIHUX KaTEeropii, 10 CTOCYIOThCSI PO3BUTKY OCOOM, BUBYEHHSIM SIKOT 3aiiMarOThCs
pPI3HOMaHITHI HAayKM Takl K O10JIOTis, MEIWILIMHA, MEeJarorika, ICHUXOJIOTis Ta

fopucrpyaentis [42, c¢. 389]. M. 1. KopxaHcbkuii 3a3HayaB, 10 BIKOM OCOOH €
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IOpUJIMYHO BU3HAUYCHUHN TepMiH KUTTA [43, c. 28]. I1. B. XpsamiHcekuii Bka3zyBaB, 1110
BIK JIFOJIMHU — 11€ TIEBHUH eTall ii pO3BUTKY, SKUH XapaKTEePU3Yy€e CTYIIHb (OPMYBaHHS
ocobucrocrti [44, c. 110]. M. 1. Menwsauk, B. A. KnumeHko 3ayBakyIoTh, IO BIK — I1¢
HE MPOCTO MEPI0J1 )KUTTSI, @ MA€ MEP10I, SIKUM Mae OyTH BCTAHOBIICHUN IOKYMEHTAJIbHO
[45, c.102]. P. I. MixeeB 3a3Hauae, 10 BiK — 1€ BKa3aHUW Mepioj] NCUX0(i3UYHOTO
CTaHy y KHUTTI MEBHOI 0COOH, 3 SIKUM IOB’sI3aHl K MEIUKO-010JI0T1UHI, COIiaJIbHO-
IIpaBoOBi, Tak 1 MpaBoBi 3MiHM [46, c. 17]. daxiBIll 3 BIKOBOi IICUX0JIOTIi BU3HAYAIOTh
BIK SIK TEpiOJ PO3BUTKY KOro-HeOyAb, SKICHO crenudiuHuil piBeHb (POpMyBaHHS
0COOMCTOCTI, MPU LBOMY BIK OJAHOYACHO € HACHIJIKOM IIONEPEIHbOTO IMPOLECY —
MOMEPEAHBOI0 PO3BUTKY OCOOM 1 TPUBAIOYMM IPOLECOM — CTAJI€I0 B COLIAJIbHO-
MICUXOJIOTTYHOMY PO3BUTKY JIOIMHH.

T. O. 'onuap cepen BUIB BiKy BUAUISIE: a) 610J10TT4HMM BiK ((DyHKIIIOHATBHUH,
MOP(OJIOTIYHUNA, MEAUYHUN), SIKUA XapaKTepU3y€ CYKYMHICTh IMOKA3HUKIB CTaHy
OpraHi3my iHAMBIJa TOPIBHIHO 13 BIATIOBIIHUMH MOKa3HUKaMU 3JOPOBUX OCI0 TOTO K
BIKY JaHOI €MOXH, HapOJHOCTI, reorpadiyHuX, €KOHOMIYHUX YMOB ICHYBaHHS; 0)
KaJICHAapHUM (TacrOPTHUM, XPOHOJOTIYHMM) BIK OCOOM, SIKUM BUMIPIOETHCS
KUIBKICTIO Yacy (y poKax, MICALSX, JHSX), SKUW MPOUIIOB B JHS HApOHKEHHS 0
1HIIOTO BIKOBOT'O MOMEHTY Y *HUTTI O0COOH; B) COLIaJIbHO-NTPABOBUI (HOPMATHUBHMUIA,
COLIIOJIOTIYHUM,  COI[AbHO-TICUXOJIOTIYHMI)  BIK, IO  XapaKTepU3YEThCA
crienu(pIYHUMH COILIATBHO-TICUXOJIOTIYHUMH 3MiHaMH, pIBHEM colliaizallii ocoowu,
3MICTOM IpaB Ta 000B’A3KIB JIIOJUHU Ta TPOMAJITHUHA MIEpe] CyCIIbCTBOM [47, c. 64
— 65].

I mami My OyzeMo po3riasaatv 1l pi3HOBUAM BiKY. [TOHATTS G10JI0TIYHOTO BIKY
BUHUKJIO BHACJIJOK HAasSBHOCTI IHIUBIAYyaJIbHUX BIAMIHHOCTEH Yy IIBUJKOCTI
MPOTIKAHHS BIKOBUX 3MIH MO0 1 € NPUYMHOI PO30DKHOCTI MIXK KaJeHIApHUM
(XpOHOJIOTIYHUM) 1 O10JIOTITYHUM BIKOM OpraHi3my. blojoriuHuii Bik — 1€ MOJEJbHE
MMOHSTTA, SIKe BUCTYIIA€ MIpOIO BIJIIIOBITHOCTI 1HJIMB1 Ay aJIbHOTO
MOP(POQPYHKITIOHATBPHOTO PIBHA TIEBHIM CEPEIHHOCTATUCTUYHIA HOPMI JTaHOI
MOMyJisilii, BiOOpa)xa€ HEPIBHOMIPHICTh PO3BUTKY 3pUIOCTI 1 CTapiHHS PI3HHUX

(h1310JIOTTYHUX CUCTEM 1 TEMITY BIKOBUX 3MIH aJaNTallliHUX MOKJIMBOCTEH OpraHi3My
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[42, c. 390]. Biosoriynuii BiK y mepioJ pOCTy 1 PO3BUTKY BU3HAYAETHCS MIPOO
HaOIMKEHOCTI OpraHi3My B IIIJIOMY, a TaKoXX MOro OpraHiB 1 CHCTEM CTaHy,
XapaKTEepHOTo I JJOPOCIOTO OpraHi3My, MPH YoMy O10J0TIYHMIA BiK TOPOCIIOl 0coOu
BU3HAYAETHCS MIPOIO BUPA3HOCTI IpoIieciB cTapiHHs [48, c. 9].

Kanennapuuii (XpoHOJIOTIYHUI) BIK BifoOpaxkae cepedHiil Temm CTapiHHS
OprasizmMy i MOro cucreM Jjsi JaHOi MOMYJISIil, XapaKTepu3ye CTaHIAPTHI CepeaHl
HMOBIPHOCTI CMEPTIi Ta OUIKYBaHO1 TPUBAJIOCTI KUTTs [49, ¢. 51].

CorrianibHUH BIK € TOKa3HUKOM IPO(heCiHHUX MOKIMBOCTEHN Ta COIIaIbHUX MEX
IOPUUYHOI BIJIMOBIATBHOCTI. Y KPUMIHAIBHO-TIPABOBIM JITEpaTypi COIlaIbHUMN BIK
HE PO3IJISIIAETBCS Y SIKOCTI CAMOCTIMHOI KaTeropii, TOMYy ULIO 3aMiCTb HBOIO
PO3TISAAIOTHCS O3HAKH CTIEIaIbHOTO Cy0’ €KTa KPUMIHAIBHOTO MPaBOMOPYIICHHS.

HeoOxigqHO HAroJocuTH Ha TOMY, IO Y KPUMIHAJIBLHOMY IpaBl MpaBUIIBHE,
BIJINOBIJIAl0Y€ KPHUMIHAIBHINA JOKTPUHI PO3YMIHHSA TOHATTA BiKy, HOro O3HaK I
€JIEMEHTIB Ipa€ BAXJIUBY POJb MpU KBaji(ikalli KpUMIHAJIBHUX MPaBONOPYIIEHbD,
OCKIJIbKM BIK € HEB1JI’€MHOIO O3HAKOIO Cy0’€KTa KPUMIHAILHOTO MPABOMOPYIICHHS U
O00OB’SI3KOBOI0  O3HAKOK  psiAy  KBaNI(PIKOBAaHMX  CKJIAMIB  KPUMIHAJIBHHUX
MpaBOMOPYIIEHh Yy  YacTHHI  O3HAKU  MOTEPHUIOrO Bl  KPUMIHAJIBHOTO
npaBomnopymeHHs. (OCHOBOIO KPUMIHAJIBHO-TIPABOBOTO TMOHSATTA BIKy € HOro
3aralbHONPHUIHATE 3HAUCHHS, JHIIE 3 JEIKUMH CHEHU(PIYHUMH YTOYHEHHSIMH,
00YMOBJICHIMH THM, II0 KPUMIHAJIBHUN 3aKOH HE MICTHTH CIICIiaIbHOT HOPMH, IO
BHU3HAYA€ MOHATTA BIKY, BIH TUIbKM BKa3ye Ha BIKOBI ME€X1 HACTaHHS KpPUMIHAJIbHOI
BIJINMOBIIaJILHOCTI. TOMY 3 BUMOTH KPUMIHAJILHOTO 3aKOHY BHUILIMBAE MOJIOXKEHHS TIPO
Te, 110 0c00a, IKa HEe JoCsria BCTAHOBJIEHOTO 3aKOHOM BIKY Ta BUMHMIIA KPUMIHAJIBHO
MPOTUIIPABHE JIISIHHS, HE MOXKE€ OyTH NMPUTATHYTA 10 KPUMIHAJIBHOI BINOBIJAIBHOCTI
1, TAKMM YHHOM, HE MOe OyTH Cy0’€KTOM KPUMIHAJIBHOTO MPAaBONOPYILIECHHS.

B. M. BypiiH npu 1ociiKeHH MPo0JIeMaTUKU KPUMIHAJIBHOTO MPaBa I€TaabHO
OXapaKTepu3yBaB IMepioau3alii po3BUTKY 0coOW. BiH mpormoHyBaB OOMEXKUTHCS
TaKUMHU Yy3arajbHEHHSMH: a) JUTUHCTBO (B1J HapomkeHHs 10 11-12 poki); 0)
otpouTBo (Bix 11-12 pokiB 10 14-16 pokiB); B) toHicTh (Bia 16 no 21-22 pokis) [50, c.

43]. 3a3naueHa mepioau3allis IPUAHATA 3 JaBHIX YaciB, 3JIMCHIOIOYH BIUIMB Ha
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BUPIIICHHS MHUTAaHHA TPO KPUMIHAJIBHY BIAMOBIAAIBHICTh HEMOBHOJITHIX IIE 3
icHyBaHHS PUMcChKOi iMmiepii 1 10 ChOroHI.

BcraHoBieHHS KpUMIHAIBHOI BIAMOBIAANBHOCTI Yy TEpUIMM 13 BKa3aHHUX
nepioAiB (IUTUHCTBO, a0 11-12 pokiB) daxiBusgMu 3 KpUMIHAJIBLHOTO TIpaBa
CIPOCTOBYETHCSI OJHO3HAYHO: Hi 3 TOUKH 30pY IICUXOJIOTI1, Hi TUM O1JIbIIE COIIaTbHOI
(mpaBOBOi) JOKTPWHU, HEMOBHOJITHI TaKOTO BIKY HE BU3HAIOTHCA MOBHOLIIHHUMU
cy6’exTaMu cycniyibHUX BigHOCHH [50, ¢. 43]. I1pu ibomy 11 pokiB — HHXKHS MeXa, 3a
YMOBH JIOCSTHEHHS SIKOT 0co0a mpH MOPYUICHHI KPUMIHAJIBHO-TIPABOBOI 3a00pOHH
MOK€E MIJJISITaTH KPUMIHAJIBHO-TIPABOBOMY BIUIMBY Y BUTJISJII IPUMYCOBHX 3aXO/IIB
BUXOBHOTO XapakTepy, L0 HEe Hajae I crarycy cy0’ekTa KpHUMIHAJIBHOTO
MIPaBOTIOPYIIICHHS.

Otpourso (Big 11-12 poki 10 14-16 pokiB) — 1ie 1HIIMI TEPiOJ, KU YaCTO
BBAXKAETHCS KPUTUYHUM, IO MOSCHIOETHCS MAKCUMAJIbHO OYPXJIMBUM O10JOTTYHUM
PO3BUTKOM, 4aCTO — JOCATHEHHSAM CTAaTEBO1 3pLIOCTI, 110 3arajloM 00YMOBIIIOE CYTTEBI
3MIHHU B COIIaJIbHIN mo3uiii mijammiTka [51, ¢. 73]. I meit Bik, BIAMIOBIIHO JI0 TTOJIOKEHb
yuHHoro KK, € MOXIMBUM BIKOM HACTaHHS KPHUMIHAJIbHOI BIAMOBIIATBHOCTI. Y
IOpUIMYHIN  JiTepaTypi 3yCTPIYAEThCS OMUC BKA3aHOTO BIKY KPUMIHAJIBHOI
BIIMOBIJAILHOCTI Y€pe3 HEeCTaOLIbHICTh MCUXIKH 1 MJBUIIEHY €MOIIHHICTb, a TAKOXK
MIEBHY COLIIAJIbHY HE3PLIICTh, SIK1 MPUTAMaHHI MIJTITKaM MOJIOJIIOro BiKy [52, ¢. 33 —
34]. B ncuxosorivHiil Ta negarorivyHii JiTeparypi maliTKOBUM BiK XapaKTepU3y€eThCA
SK TIEplojl HEMOBHOI (PI3MYHOI Ta COIlaTbHOI 3PIJIOCTI, MiABUIIEHOI AKTHUBHOCTI,
€MOIIIIHOCTI, IMITyJIbCUBHOCTI Ta HITLII3MY, 10 1 00YMOBITIO€ BIIMOBY YKPaiHCHKOTO
3aKOHOJIABIISI po3ruisiatu ocid BikoM Bif 11 10 14 pokiB Ak Cy0’€KTIB KpUMIHAIBHOTO
npaBonopymeHHs [13, ¢. 33 — 34]. [aumuMu ciioBaMu, TiTITKOBUM BIK PO3YMIETHCS SIK
XPOHOJIOTTYHMM BIAPI30K «Bim 11 pokiB» (HIKHS MeXa) N0 «BIKY HAaCTaHHS
KpUMIHAJILHOI BIIMOBIAABHOCTI 32 KOHKPETHUH 37104MHY (BepxHs Mexa). [Ipu ripomy
H. A. OpyioBchbKa akIieHTy€ yBary Ha TOMY, 110 MOIITUPEHA MO3UIIisl PO BEPXHIO MEKY
naHoi BiKOBOi Kareropii y 14 pokiB € xuOHOM0, ajpke 3 14 pokiB HacTae KpUMiHAIbHA
BIJINOBIJIAJILHICTB JIUILE 332 HU3KY 3JI0YMHIB, IEPEITIK SKUX YITKO BUBHAUYEHHUH Y 4. 2 CT.

22 KK. BianoBigHO 10 IIbOTO BEPXHS MEXa I[OTO XPOHOJOTIYHOTO IMepioay, Ha ii
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IYMKY, 3QJISKUTHh B CHENU(PIKK CKIaAy KOHKPETHOrO 3J04YMHY, TOMY 14 pOKiB —
HUKHSI M@Xa 3HIKEHOTO BIKY, 3 HACTAaHHSIM KOi 0co0a MO)Ke OyTH MPUTATHEHA /10
KPUMIHAJIBHOI BIAMOBIIAILHOCTI JIMIIIE 32 BYMHEHHS 3JIOYMHIB, BUKIIIOUHHUHA TEPETTiK
aKux BU3HaueHUH y 4. 2 cT. 22 KK, a 16 pokiB — HIDKHS MeXa 3arajlbHOro BiKY,
HACTaHHS SIKOTO O3Hadae HaOyTTs OCO0O0I0 JEeNIKTO3JATHOCTI y KPUMIHAILHO-
PaBOBOMY CeHcCl BianoBiaHo 10 4. 1 ct. 22 KK [53].

s roHocTi (16-21 pokiB), Ik TpeThoro BuzHaueHoro B. M. Bypainum nepioay
nepioau3aiii, XapakTepHUMH SBUIIAMH € 3aKiHYeHHS OypXJIMBOTO (PI3UYHOTO Ta
MICUXIYHOTO PO3BUTKY OCOOM, HAsSBHICTh TMEBHUX MPOTUPIY Yy (i310JIOTIUHIM,
MICUXOJIOTIUHIA Ta CcOIlaldbHIA cdepax Mpu BIICYTHOCTI HAJIEKHOIO KUTTEBOTO
OCBIy. SK mpaBWio, MPU KPUMIHAIBHOMY TMPOBAKEHHI 110JI0 0ci0 BIKOM Bij 16
POKIB BXE€ HE MPOBOJATHCS EKCIEPTU3U HAa MPEIMET BIAMOBIAHOCTI (PAKTUYHOTO
PO3BUTKY HEMOBHOJITHHOTO MOr0 XpOHOJIOTYHOMY BIKY. Sk 3a3Hadyae B.M. bypnin,
KK 2001 p. He nependayvae K0JHUX O0COOIMBOCTEN KPUMIHAIBHOI BIANOBIIAIBHOCTI
110,10 0ci0 BikoM Bij 18 110 21 poky (3pinoi roHocTi) [50, c. 44].

3a 3arajibHUM IPaBUJIIOM, KPUMIHAJIbHIHN BIANOBIIAIBLHOCTI MIISATal0Th OCOOH,
SIKUM JI0 BUNHEHHS 3JI0YMHY BUTTOBHUJIOCA IITICTHAISATH POKIB BIAMOBIIHO A0 4. 1 CT.
22 KpuminaneHoro Koaekcy Ykpainu [54]. Bognouac 4. 2 cr. 22 KpumiHaibHOTO
Konexkcy VYkpaiHu BCTaHOBJIIOE TaK 3BaHUM 3HIKEHHU BIK BiJ] YOTUPHAIUATH [0
ITICTHAJIISITH POKIB, 3 SKOTO MOXE HacTaBaTH KpHUMiHaJIbHA BIJIMOBIAAIBHICTH 3a
NepestiueHi y Hill 3nounnu [54].

[Ipu BcTaHOBJIEHHI BIKY, 3 SKOTO MOXE HACTaBaTH KpHUMIHAJIbHA
BIJINOBIIAJIbHICTh, YKPATHChKI 3aKOHOAABII KEPYBAJIUCh CTYIEHEM IICHXOJIOTTYHOTO
PO3BUTKY OCOOMCTOCTI — ii 3JaTHICTIO YCBIAOMIIIOBaTH CBOi i, KEpyBaTH HUMH Ta
po3ymiTu ix Hebe3neuHicTh. [lle y XX cTomiTTi MCuxonoru JIANUIH 10 MO3UIlii, 10
JUTH 1 MJTITKA HE 3/1aTHI YCBIJIOMJTIIOBATH HEOE3MEUHUN XapaKTep CBOIX JIii, a, OTXKeE,
1 HE MOKYTbh OyTH IPUTITHEHI A0 KPUMIHAIBHOI BIMOBIIATBHOCTI, HABITh YEPE3 TE,
110 BOHU BUYMHUJIM CYCIIIEHO HeOe3neune aissaas. Came ToMy 1 OyJio BCTaHOBIIEHO 16
POKIB SIK BIK HACTaHHS KPUMIHAJIBHOI BIANOBIIAIBHOCTI 32 CKO€H1 3704MHHU. L

MO3HIIis, IO Y Billl 16 pokiB oco0a Bke MOBMHHA OyJjla OTpUMATH JOCTATHINA PiBEHb
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OCBITH Ta PO3BUTKY 1 JOCATTU TaKOrO PIBHSA CBIJJOMOCTI, 32 SIKOTO BOHa BXKE MOXKE
BIJIMOBIAATH 3a CBOIi Jii Ta KEpyBaTH HUMH, 3QJIMIIAETHCS MMAHIBHOIO 1 HA CHOTOJIHI.
3HIKCHUN BIK KPUMIHAJIBHOI BiAMOBIAAIBHOCTI 3 14 poOKiB OOYMOBJIEHO THM, IO
oco0a BKe 371aTHA YCBIIOMJIIOBATH CYCIUJIbHY HEOE3MeUHICTh CBOIX JIIM.

Yac BUMHEHHS KPUMIHAIBHOTO TPABOMOPYIIECHHS 3aKOH BH3HAYA€E 5K TIEBHY
roauHy 100, MICAIB Ta PIK, @ TAKOX MOPY POKY, KOHKPETHHUM Mepioi, SKUM Micis
MOoro BU3HAUCHHS MOXE OyTH MIJCTABOIO JUIsl OOTSKEHHS UM, HABMAKU, TOM SIKIIEHHS
KPUMIHAIBHOI BIAMOBITANTBHOCTI 200 OyTH BpaxOBaHWUM CYAOM IIiJl Yac MPU3HAYCHHS
noKapaHHsi. BupaxyBaHHS TMacrmopTHOTO BIKY MOYMHAIOTH 3 JATH HAPOJKEHHS 0
KOHKPETHOT'O 4aCy BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYIIEHHS [55].

TouHe BCTAaHOBJIEHHS BIKY OCOOM MOK€ MAaTH BUpPIIIAIbHE 3HAYEHHS MiJ Yac
pO3IJIAly TUTAaHHS TMPO TPUTATHEHHS ii JI0 KPUMIHAJIBHOI BIJMOBIIAIBHOCTI.
Bceranosnennsa y KpuminaneHomy Kojekci Biky KpUMIHAJIBHOI BIAMOBIJATBHOCTI HE
O3Hayae, 10 KPUMIHAJIBHUN 3aKOH BU3HA€ HEMOBHOMITHIX (Bi 16 mo 18 poki), siki
JIOCSITIIU BIKY KPUMIHAIBHOI BIJMOBIAAIBHOCTI, TOBHOIO MIPOIO COINIaIbHO 3PLIMMH.
Jlo nocsirHeHHs 18 pOKIB BOHU 3aIUIIAIOTHCS HEMOBHOJITHIMU, HE € JOPOCIUMHU.
BianoBiganpHICTh HEMOBHOJITHIX, SKI CKOITH KPUMIHAIBHUN 3JI0YMH, MAa€ CBOIO
cnenu(iky, BCTaHOBJIEHY okpeMuM po3aiioM Kpuminanenoro Koaekcy Ykpainu [54].

VY JAOKTpHHI KPUMIHAIBHOTO MpaBa BU3HAYEHO, 1110 0CO0a BBAXKAETHCS TAKOIO,
[0 JOCsTJIa TIEBHOTO BIKy, HE Y JICHb HApOJKEeHHs, a nouwHatouu 13 00 romun
HACTyNHO1 100U micias aHs ii Hapo/pkeHHs. Y 1. 6 [Toctanosu IIBCY Bix 16.04.2004
p. Ne 5 «IIpo nmpaxkTuKy 3acTOCYBaHHS Cy1aMy Y KpaiHU 3aKOHOJIABCTBA y CIIPABax Ipo
3IOYMHM HEMOBHOJITHIX» TepeadadyeHo, IO BIK HEMOBHOJITHBOTO TMiJACYIHOTO
BCTAHOBJIIOETHCS 32 JIOKYMEHTaMH, B SKMX BKa3aHa JaTa HWOTO HApOKEHHS — 3a
MacropTOM YU CBIJOITBOM IPO HAPOHKEHHS. Y pasi iX BICYTHOCTI BiAMOBIAHI JaH1
MOKHA OTPUMATH 13 KHUTH PEECTpallli akTiB TPOMAJICBKOr0 CTaHy, JOBIJOK OpraHiB
BHYTpIIIHIX CIOpaB 3a MICIIEM peecTpalii TpoMajsiH, JKypHaIiB OOJIKY
HOBOHAPO/KEHHUX TOLI0. 32 BIICYyTHOCTI BIJMOBIIHUX TOKYMEHTIB 1 HEMOXKJIMBOCTI iX

oJiep>KaHHS BIK HEMOBHOJIITHBOT'O BCTAHOBITIOETHCS CYIOBO-MEIUYHOIO €KCIIEPTU30I0.
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Y 1poMy BUMAJIKY THEM HApOKCHHSI BBAXKAETHCSI OCTAHHIN J€Hb TOTO POKY, SKHUU
Ha3BaHUI excrepToM [55].

3 BuUllle BUKIAJCHOTO BHUIUIMBAE, IO BIK K KPUMIHAJIBHO-TIPABOBA KaTeropis
CTaHOBUTH COOOI0 BCTAHOBIIEHY KPHUMIHAJIILHUM 3aKOHOM KUJIBKICTh Yacy, POKUTOTO
0CO0010, a TaKOX CTYMiHBb ii TCHUXOJIOTIYHOTO, (Hi310JIOTIYHOTO 1 COIIATLHOTO
PO3BUTKY, IO XapaKTepU3y€ MOXKJIHMBICTh OCOOHM YCBIIOMJIIOBATH CYCIJIbHY
HeOe3IeKy CBOiX il Ta KepyBaTH HUMHU, B YKpaiHi HasBHa aipdepeHIiaisa Biky, 3
SAKOTO HacTae KpUMiHajdbHAa BIANOBIAANBHICTh, BIANOBIAHO J0 BHUAY BYHMHEHOTO
0Cc000I0 KpHUMIHAJBHOTO MpPaBOMOPYLICHHS, 3HMKEHUM BIK, 3 SKOTO HACTa€e
KpUMIHAJIbHA BIANOBIAANBHICTh, — 14 pOKIB, 3arajibHUN BIK, 3 SKOrO HacTae

KpUMiHaJbHA BIANOBIIAIBHICTh, — 16 POKIB.

Po3BUTOK KaTeropii Biky KpUMIHAJbHOI BiAIOBIIAJIbHOCTI Y
BIiTYM3HSIHOMY NPaBi

JlocniaykeHHs1 Ta BUBUEHHS JIOCBIy BCTAaHOBJICHHS BIKY, 3 JOCSTHEHHSM SIKOT'O
ocoba miIArae KpUMiHaIbHINA BIANOBIAAIBHOCTI, B ICTOPIl KPUMIHAIBHOTO IpaBa
VYkpainu Mae BaKJIMBE 3HAYEHHS, OCKILJIBKH JIO3BOJISE€ 3’SICYBaTH OCOOJIMBOCTI Ta
3aKOHOMIPHOCTI ~ perJIaMeHTalii 1€l 3aragpbHOl O3HaKW CyO’€KkTa CKJIaay
KPUMIHATBHOTO MIPABOMOPYIICHHS, X YpaxXyBaHH MO>KE MOJIETIUTH (GOPMYITIOBAHHS
ONTUMAJIBHUX  HANPSMKIB  YJOCKOHAJCHHS  BIJMOBIAHUX  TOJIOKEHb  HAyKH
KPUMIHAIBHOTO TIPaBa Ta YCYHEHHsI POTAJIHH.

Busnayatounm icTOpHYHI OCOOJHMBOCTI perjaMeHTaIlli BIKY KpUMiHAJIbHOI
BIJINOBIIAJILHOCTI B YKpaiHi, CIiJ] 3ayBa)KUTH, 110 B HAIIKM JepxkaBl, K 1 B yChOMY
CBITI, BIK KpUMIHAJIBHOI BIJMOBIIAJILHOCTI 3aBXJIU OyB KaTEropi€l0 PyXJMBOKO Ta
JUHAMIYHOIO, $Ka 3MIHIOBAJIaCh BIAMOBIAHO JO ICTOPUYHOTO Tiepioxy, Ghopmu
JIepKaBH, CYCHIJIBHOTO pO3IIapyBaHHs Ta IHIINX YNHHUKIB.

Hayka kpumiHaibHOrO mpaBa, SK MPaBWJIO, BUAUISAE TaKl MEPIOAH PO3BUTKY
KPUMIHAJIBHOTO 3aKkoHOAaBcTBa Ykpainu: 1) nepiog Kuicbkoi Pyci (X-XIII cT. cT.);
2) nepio1 NOJIbCbKO-JIMTOBCHKOTO MaHyBaHHA Ta Ko3albka 106a (XIV-XVII cr.ct.); 3)

nepiosl 3HaxXOo/KEHHs YKpainu B ckiani Pociiicekoi immepii, [lompmi Tta ABCTpo-
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Yropmunau (XVII ct. - 1917 p.); 4) pansacekuit nepioa (1917-1991 pp.); 5) nepion
He3zanexHocTi Ykpainu (i3 1991 p.) [56, c. 13]. Koxen i3 1ux mnepiojiB
XapaKTEPU3y€EThCSI ICTOPUYHOIO CHEIU(BIKOI0 Ta OCOOJHMBOCTSIMH  BIIMOBITHUX
HOPMaTUBHO-TIPABOBUX aKTIB, sIKI MICTHUJIM KPUMIHAIBHO-TIPABOBI HOPMH.

bepyun 3a OCHOBY IIf0 HAayYKOBO OOIPYHTOBAHY TMEPiOAU3AIlII0, PO3TISTHEMO
ICTOPII0 BCTAHOBJICHHS BIKY OCOOH, 3 JOCSATHEHHSM SIKOTO 3aKOHOJABCTBO IOB’SA3Yy€
HACTaHHS KPUMIHAJIBHOT BIJIIMOBITAIBHOCTI,

HopmaTuBHi akTu, 10 MICTUIM KPHUMIHAJIBHO-TIPABOBI HOPMH 1 TisIM Ha
teputopii KuiBcbkoi Pyci, moainsroThes Ha CBITCHKI Ta IEPKOBHI. [0 CBITCHKHUX aKTIiB
MOKHA BiJTHECTH JoroBopu Pyci 3 BizaHTi€lo Ta repMaHChKUMU TJIEMEHAMH, a TAKOX
OCHOBHHMI ITPaBOBUI JOKYMEHT TOTO 4Yacy, JAJIEKUH MONEPEIHUK CYyYaCHUX KOJIEKCIB
- «Pycobky [lpaBay», a 10 IepKOBHUX - 1IepKOBHI ycTaBu Ta Kopmuy kuury. [IpaBoBi
naM’sITKM CBITChbKOro mpaa KuiBcbkoi Pyci Maiixke He MICTATH MOJIOKEHBb MPO BIK
0coOM, 3 JOCSITHEHHSM SIKOTO BOHA MOXE TMPUTATYBATUCh O KPUMIHAIBHOI
BiAMOBiAanbHOCTI [57, c¢. 417]. BiaCyTHICTh 4YITKOI BKa3iBKH Yy CBITCHBKOMY
3aKOHOJIABCTBI HA BIK, 13 JOCSATHEHHSIM $KOro oco0a MiAjsrae KpUMIHAJIbHINA
BIJINOBIIaJILHOCTI, HA TyMKY B.O. PoroBa, «He MOXHa pO3yMITH SIK TIPOSIB CBaBIJIIA.
Lle nuTanHs OyJio peniriiHUM, a He CBITCHKUM. JIt0/IChbKa 0COOUCTICTh PO3TIIsAaanach
AK TBOpiHHS bora, sika po3BuBasiack 3a BCTaHOBJIEHUM HuM 3aKk0HOM, TOMY Jiep>KaBHA
BJIaJla HE MOTJIa Ha BJIACHUH PO3CYJl BCTAHOBIIFOBATH BIKOBI MEX1 BIJIIOBITAIBHOCTI
[58, c. 46]. OnHak 1 y mpaBOBUX Mam’sTKax LiepkoBHoro mpasa KwuiBchkoi Pyci
MPaKTUYHO HEMAE TIOJIOKEHb, SIK1 O perymoBaiu 1ie nutanus. Jlume 13 Texcty Kopmuoi
kaury, Ha nymky C.B. Kynina, MmoxkHa 3poOUTH BUCHOBOK, 1110 JIii 0Ci0, SIKMM IIIE HE
BUIIOBHUJIOCH 8 POKIB, He Kapaiuch [59]. Kpim nporo, y nepion KuiBcekoi Pyci (X-
XIII cT.cT.) muTaHHs TpoO BIK 0coOM (SIK MiJACTaBY MPUTATHEHHS O KPUMIHAIBHOI
BIJINOBIJIAJILHOCT1) OyJI0 pIBHO3HAYHE MUTAHHIO MPO MOKJIMBICTh BUMHEHHS Tpixa B
IIbOMY BIIIi.

Crarytn kHs3iB KwuiBchkoi Pyci, «Pycbka IlpaBma», 3Buyai 1 Tpamwuiii
JTAaBHBOPYCHKOTO Hapoay (SK JpKepesia IpaBa TOro Mepioay) OIS JOCTaTHBO

TpuBanuii yac. Ha tepuropii Ykpainu yaciB Benukoro kHs3iBcTBa JIMTOBCHKOTO, a
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micngs Hporo — 1 Peui IlocmonauToi CyHOYMHCTBO 3IMCHIOBAJIOCS TEPEBAXKHO
BIJIMOBIAHO 70 3a3HAYEHUX JKEpes Mpapa. Y Apyrii mojoBuHiI XV cT. 0yi0 3/11HCHEHO
nepiry crnpoOy konugikaiii HopM BukiaaeHux y «Pycekiil [IpaBai» ta 3BU4aeBoOMy
npasi, npuBLiesx k31 (CyneOnuk Benukoro kus3sa Kasumupa 1468 p.) [60, c. 66].
OpHak BUKOHYBAaTH pOJIb KOACKCIB KPHUMIHAJIBHOTO MpaBa, sIKi OIS HAa 3HAYHIN
teputopii Ykpainu, 3 XVI Biky cramu JlutoBcbki Cratytu 1529, 1566 1 1588 p.p.
BUJIAHHS, SIKI Majd MPAaKTUYHO TEpeXiTHE MOJOXKEeHHsS Bia «Pychkoi mpaBam» 10
MOIIMPEHHST Ha BCi TepuTopii YKpaiHH YMHHOCTI POCIHCHKOTO 3aKOHOJABCTBA. 3a
JTAHUMHM JOCIIKeHb, mpoBeaeHux H. A. Makcumenko [61, c. 2], JINTOBCBhKI cTaTyTH,
nepeBaxxHo 1529 p., Oynu HaBaXMBIIIMMU MaM’SITKAMUA CEPEIHbOBIYHOTO TpaBa,
IOPUJMYHI THCTUTYTH SIKOTO OYJM CXOXHUMH Ha IOpUIWYHI 1HCTUTYTH «PychKkoi
[IpaBau». Ha nymky @. 1. JleonToBHMYAa, 10 3’€IHaHHA MIBJIEHHO-3aX1IHIX 3eMelb Pyci
13 JlutBoro «Pyceka IlpaBma» nisima ckpi3b sK 30IpHUK 3arajJbHUX 3aKOHIB. Y
JImtoBcbkux Cratyrax 1566 Ta 1588 p. p. BKE NOCUIMBCS BIUIMB ITOJBCHKOTO Ta
HiMenpkoro mpasa. [lounnaroum 13 XIV cr. micns 06’e€aHaHHS MIBJACHHO-3aX1THUX
3emenb 13 JIMTBOIO, sfiKa ONMMHWIACH MiJ BIUIMBOM Pyci, Ha Wil TepUTOpli IS0
JaBHBOPYChbKE (3eMcbke) mpaBo. IliBmenHo-cxiani 3emii Pyci manmpukiami XIV cr.
OTMMHUJINCS i BIJIABOM MOCKOBCHKOTO 3aKOHOJABCTBa, fKE, IMOYMHAIOUM 13
CyneOHUKIB, p13KO BIJIPI3HIETHCS BlJl JABHBOPYCHKOTO ITpaBa Ta CTa€ OLIbII ) KOPCTKUM
[62, c. 28].

Hocniaumo QopMmyBaHHS TIOHATTS BiKy, 3 SKOrO HacTa€ KpUMIHAJIbHA
BIJINOBIJIAJIGHICTh 32 HOPMAaTUBHUMH akTaMu Pocidicbkoi immepii. Bmepmie Bik
KPUMIHAJIBHOI BIAMOBIAAIIBHOCTI OyJi0 3a3HaueHo B HoBoykaszHux crartax 1669 p., B
SKUX OyJI0 BBEJIEHO TaKe MOJIOKEHHSI: SIKIIIO IUTHHA Y Billl 7 pOKiB BUNHUTH BOMBCTBO,
BOHA 3a II€ HE KapaeTbCsi CMEPTHOIO Kaporo. OnHaK 1 1€ TMOJOXKEHHs, HE Majo
0e33anepeyHoi Baru, OCKUIbKHM 1ICHyBaJIl HOPMATUBHI aKTH, SIK1 BCTAHOBJIIOBAJIN 1HILINAN
BIK, KOJIM 0co0a 3ainuiiajiach HeKapaHo0; HapuKiaz, y 12 pokiB mpu MY>KOJI03TB1, B
JESKUX IEPKOBHUX 3aKOHaxX HaBeneHO BiK 1 14, 1 20 pokiB mpu BUMHEHHI JESKHUX

35M0unHiIB [63, c. 419].
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V BilickkoBux ykazax Ilerpa Benukoro 1716 p. y TiaymadeHHi aptukyiay 195,
CKa3aHo, IO SIKIIO JUTUHA BYMHUTH 3JI0JIIINCTBO, BOHA MOXE OyTH MOKapaHa CBOIMU
OaThbKaMM pi3KaMH, aje¢ TEepPMiH AUTHHA HE po3KpuBaBcsA. Hamam mnpaBuia mpo
MOKapaHHs JITEeH Ta MiAJIITKIB BU3Havyaiaucs Yka3zom Cenary 1762 p., 3riHO 3 SKUM
ocobu n0 17 pokiB, sIKI OOBMHYBauyBalIHMCS Yy BYMHEHHI 3JI0YMHY, 3a SKAU
nepeabdavanacs cMepTHa Kapa, Hanpasisuiics 10 CeHaTy, KUl BUPINIyBaB MATAHHS
npo iX BIAMOBINANBHICTh. AJie MajomiTHI 10 17 pokiB, SKi MISATagd TIJICCHOMY
nokapanHio, 10 Cenary He Hampasisumucs. Jlitu no 10 pokiB BimmaBamucs AJis
MOKapaHHs Ha po3cy 06aTbKiB, ManoiTHI Bia 10 1o 15 pokiB miayidraiu mokapaHHIO
pi3kamu, MastoJtiTHi Bif 15 10 17 poki kapanucs 6atoramu [64, €. 120]. Takum unHOM,
BiK MajoJiTHIX 3a YkazoMm Cenaty Bin 1762 p. nudepeniitoBaBcs tak: aita 10 10
POKIB BH3HABaJMCS HEOCYJAHMMH, MajoiiTHIM 3 10 mo 17 pokiB mMOKapaHHA
oM’ sikiryBaiocs. BignoBigHo no ct. 138 3Boay 3akoHiB 1842 p., ManomiTHIX BIKOM
1o 10 pokiB, sIKI BUMHWIM CYCHUIBHO HeOE€3MeuHl MAisiHHS, 0€3 BTpPY4YaHHS CyIy
Bl/IJ1aBajIu OaThKaM 4d poaudam Jjis repeBuxoBadHs. Ocodu Bikom Bix 10 10 14 pokis,
SAKIIO0 OyJI0 BCTAHOBJICHO, IO BOHU JISJIM «3 PO3YMIHHSIMY, MIJJISTANN 3arajJbHUM
MOKapaHHsM, 3a BHHAITKOM KaTOpKHUX poOIT Ta Jgeskux 1HmuX. Komm ik
BCTAHOBJIIOBAJIM, 1[0 BOHM IS «0€3 PO3YMIHHS», TO iX BiJJaBajiu OaTbKaM Yu
poauydam, siK 1 MastodiTHIX BikoM 710 10 pokiB. CTOCOBHO MajoMiTHIX BIKOM Bija 14 10
17 pokiB, TO TUIBKM TOJI BOHU MJIATAIM 3arajbHUM IOKApaHHAM (32 BUHSTKOM
TIJICCHHX ), KOJIK OYJIO KOHCTATOBAHO, 1[0 BOHHU JisUTH «3 PO3yMIiHHAMY [65].

VYkazaHa HWKHS BIKOBa MeKa KpHUMIHAJIBHOI BIAMOBIAAIBHOCTI MiJiTKIB - 10
POKIB 3Haiiia cBoe BimoOpakeHHs: B Kpuminanbaomy Ynoxkensi 1903 poky, ct. 40
SIKOTO BH3HaBaJIa jAiTed BikoM 70 10 pokiB HEOCYAHUMH, a BIKOBHI Tepioj] OTPOIITBA
— Bix 10 mo 17 pokiB — mepiogoM yMOBHOI ocymHocTi. [loBHomiTTS Yy
nopeBoroIiiHIM Pocii HactaBanmo 3 21 poky [66, c. 275]. 3a 4aciB BXOJKEHHS
YKpaiHChKO1 JiepkaBu 10 ckiany PansHcbkoro Coro3y Oyiiy NOMITHI IEBH1 KOJIMBAHHS
K y O1K 3HUKEHHS MiHIMAJIBHOTO BIKY KPUMIHAJIBHOI BIIMTOBITATHBHOCTI 3JI0UYMHIIS, TaK

1 B O1K MOTO ITIABUIICHHS.
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HwxHi BIKOBI MeXi KpUMIHAJIBHOI BIJAMOBIJATBHOCTI KOJHMBAIUCA B TEPIIUX
KpUMIiHaNIbHUX 3aKoHaxX PangsHcbkoro Coro3y y Mexax Bif 14 1o 16 pokis (y KepiBHux
Havanax 1919 poky MiHiMansHUI Bik cTaHOBUB 14 pokis, 3a KK YPCP 1922 poky - 16
pokiB, KK YPCP 1927 poky MiHIMaibHUI BiK cTaHOBUB 14 pokiB, 3arajibHUil -16
pokiB). Y KpuMiHaJbHOMY 3aKkoHOAAaBCTBI PamsHcbkoro Coro3y, ToOTO yKpaiHCBHKOT
pecnyOrtiku Oy HasiBHI ORI HU3bKI BIKOBI MEX1 KPUMIHAJIBHOI BiIMTOBIIaILHOCTI,
K1 OyJM BCTAaHOBJICHI 3aKOHOJABIIEM IIIOJI0 HEMOBHOJITHIX 3a BUMHEHHS HUMU
3JIOYMHIB, SKI XapaKTePU3YIOThCS TMIABUINCHOI CYCIUIBHOIO HEO0Ee3MmeKow ado
3HAYHOIO MOIIUPEHICTIO. bublll HU3bKa BiKOBa Meka — 12 pokiB Oyja BCTaHOBJICHA
[ToctanoBoro LlenTpansHoro BukoHaBuoro komitery (gam - [IBK) 1 Pagu napoanux
komicapiB (mam - PHK) CPCP Big 7 xBiTHa 1935 poky «IIpo 3axoam 6opothOu 3i
3JIOYMHHICTIO cepe/l HEMOBHOMITHIX», [ToctanoBoro PHK Ta I{enTpanbaoro Komitety
Bcecoro3noi komyHicTHuHOI maprtii (Ou1bmoBukiB) Big 31 TpaBHs 1935 poky «Ilpo
JKBIJIALII0 AUTSY01 OE3MPUTYIBHOCTI Ta OE3JO0TISIHOCTI», a Takox IlocTaHOBOIO
[IBK 1 PHK CPCP Bix 29 nunus 1935 poky «IIpo momoBHEHHS KPUMIHAJIBHUX Ta
LMBUIBHUX KOJEKCIB COIO3HUX peciyOiik». L{s Hu3pka Mexa Oyja cCKacoBaHa JIMIIE B
1941 pomi VYkazom Ilpesumii BepxoBnoi Pagu CPCP Ta ocTtaTo4HO BCTaHOBJICHO
MIHIMaJIBHUM BIK KpUMIHAJIBHOI BiANOBIAAIBHOCTI 14 pokiB [67, c. 19]. lam npoTsarom
JIOCUTH TPUBAJIOTO Yacy HUKHI BIKOBI M1 HACTaHHS KPUMIHAJIBHOI B1IMOB1AAIBHOCTI
KoJuBamuch Mk 14-16 pokamu B OCHOBaxX KpUMIHAJIBLHOTO 3akoHOAaBcTBa (Coro3y
PCP i coroznux pecrnyounik 1958 poky, KK YPCP 1960 poxky.

B Kpuminansanomy Kognekci Ykpainu 2001 poky HUKHI BIKOBI MEX1 HACTaHHS
KpUMIHAJIBHOI BIIOBIIATLHOCTI HE 3MiHIOBaIUCA. BogHOoUac nmepemik KpuMiHAIBHUX
MpaBOMNOPYIIEHb, 32 SIKI HAcTynajga KpUMiHaJbHA BIANOBIIAIBHICTH 13 14-piyHOroO
BIKY, 3aKOHOJIaBLIEM MOCTIHHO PO3IIMPIOBABCS i YTOUHIOBABCS. Y MOBHOMY 00cCs31, 5K
B1JIOMO, 3arajibHa KpHUMiHaJdbHa BIAMOBIIAIBHICTh TPAAMUIINAHO TMOYMHAETHCS 3 16
pokiB [68, c. 18].

3 BUIE BUKIAJCHOTO BUIUIMBAE, IO pErJaMEHTAIlis] BiKy KPUMIHAJIbHOI
BIJINOBIJIAJILHOCTI B YKpaiHl MPOTATOM PI3HHUX €TamiB PO3BUTKY CYTTEBO BIJIPI3HsIIACA

Ta Majga CBOi cmenudiyHl pUCH BIAMOBIIHO JO TOCTYNOBOTO (OPMYyBaHHS
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KPUMIHAJILHOTO 3aKOHOJIaBCTBA B Yy PYyCIHi CiM’1 KOHTHHEHTaJIbHOTO TpaBa. HuHi
3arajlbHUil BIK KPUMIiHAJIBHOI BIAMOBIAAJIBHOCTI B HAIlM Jep)KaBl CTaHOBUTH
ITICTHAAIATH POKIB, 3HIDKCHUHA BIK KPUMIHAIBHOI BiJIITOBIIATBHOCTI - YOTUPHAISTH

POKIB.

BcraHoBjieHHS BiKy, 3 IKOT0 HACTA€ KPUMiHAJIbHA BiINOBIAAIBHICTD, B
Mi’)KHAPOJHOMY NPAaBi

B xinmi XX cTOmITTS nepel MiXKHapOJHUM CITIBTOBAPUCTBOM MOCTAJIO 3aBIaHHs
po3po0KK Ta Kojau(ikalilli TakuxX CHeliaIbHUX MPUHIMIIB Ta HOPM, SIKi, TIO-TIEPIIIE,
BKJIIOYAJIM OW TpaBa HEMOBHOJITHIX MPaBOMOPYUIHUKIB 1 3000B’SI3aHHS JIEpKABU
CTOCOBHO BIJNpPAaBIIEHHSA MPaBOCYAJs; a MO-Apyre, MOriiM OyTH IMIJIEMEHTOBAaHI B
HalllOHAJIbHI 3aKOHOJIABCTBA, BPAaXOBYIOYHM PI3HOMAHITHICTh NPABOBUX CHUCTEM Ta
CYCHIJILHOTO PO3BUTKY JiepaB. Pe3ynbTaTtoM MIXKHAPOJIHOTO CHIBPOOITHUIITBA CTAJIO
MPUAHATTS HU3KH MIKHAPOJHO-TIPABOBUX HOPMATHUBHUX AaKTiB, IO 3aKPIILTIOBAIH
crauaaptd OOH y ramy3i nmpaBocynjis 1 CTAaHOBHJIM OCHOBY HOBOI raiysi mpaBa —
IOBEHAIBHOI FOCTHII. MIKHApOJIHO-TIPABOBUM AKTOM, B SIKOMY OyJIHM IpPOIHCAHI
MIHIMQJIbHI CTaHAAPTHI TpaBWia 3IIMCHEHHS MPaBOCYAJS IO BIJHOIICHHIO 0
MaJoJMITHIX cTanu MiHimanbHl crtanaaptHi npaBwia OOH, skl cTocyroThbes
BIJINIPABJIEHHS MPABOCY /IS 11010 HEMTOBHOMITHIX (CKOpoueHO «lIekiHChKI mpaBuiiay),
BUpOoOsIeHT MixHapoaHOO miAroToBuoro Hapamoro B M. Ilekini (Kutait) ma VII
KoOHrpeci Ta 3aTBepkeni 29. 11. 1985 p. Pesomrontieto 40/33 I'enepanbHoi Acamoiet
OOH [69].

«IlexiHCBbKI TpaBWIa» CKIAAAlOThCa 3 6 4acTuH («3arajibHi TMPUHIUTINY,
«Po3cnigyBaHHs 1 CyJIOBHM po3riisiay, «BuHeceHHs cyaoBOro pilieHHS Ta BHOIp
3axony BIUHBY», «l[loBOMKEHHS 3 TIPABOMOPYIIHUKAMHU 11032 BUIPABHUMH
yctanoBaMn», «IIOBO/KEHHS 3 TPABOMOPYIIHMKAMH Yy BHUIPABHUX YCTaHOBAaX,
«JlocnmimxkeHHs, TUTaHYBaHHSA, poO3poOKa Ta OIliHKa TONITHKH»), B  SKHUX
chopmynroBano 30 mpaBwiI 3 KOMEHTapsIMH 70 HUX [69]. BukianeHo ocHOBHI i
[IpaBun: nepxaBu MarTh MPAarHyTH CHPHUATH OJaronoiayyqro HemoBHOMITHIX (1.1);

CTBOPIOBATH YMOBHU JJisi 3a0€3MEUEHHS 3MICTOBHOTO KUTTS MiJUIITKA B CYCIUIbCTBI
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(1.2); 3mificHIOBaTH 3aXO0Jy IIOJI0 MOOWUII3AIi BCIX MOMJIMBUX PECYypCiB 3 METOIO
CIIPHUSIHHS 0J1aroIoIyydyto MiJJIiTKa, 00 3MEHIIIUTH HeOOX1THICTh BTPYUYaHHs 3 OOKY
3aKOHY, 1 €)EeKTHBHOTO, CIIPABEIJIMBOTO Ta TYMAHHOTO MIOBOHKCHHS 3 T JTITKOM, STKAN
nepebyBae y KOHQUIKTI 3 3akoHOM (1.3); mpaBOCyIsi CTOCOBHO HEMOBHOJITHIX
MMOBUHHO OyTH CKJIaJ0BOIO ITPOIIECY HAIIOHATHLHOTO PO3BUTKY KOKHOI KpaiHU B MEXKaxX
BCEOIYHOrO 3a0e3MedYeHHs] COIIalbHOI CIPABEAIMBOCTI JUIsI BCIX HEMOBHOJITHIX,
OJIHOYACHO CIPHUSIOYM TAaKUM YHUHOM 3aXHUCTy MOJIOJI Ta MiATPUMAHHIO MUPHOTO
nmopsinky B cycmniabCTBI  (1.4); po3BHBATH CiIyKOW TMPaBOCYAJs CTOCOBHO
HEMOBHOJIITHIX N1 MiJBUIIEHHS KBamidikamii nepconany (1.6). IlpaBuiia
3MIIMCHIOBATUMYThHCS Y KOHTEKCTI €KOHOMIUHHUX, COI[IAIbHUX 1 KYJBTYpPHUX YMOB, IO
ICHYIOTh y KOHil aepxaBi — wieni OOH (1.5) [69].

VY TIlpaBunax ymnepiie OyJ0 KOHKPETU30BAaHO TMOHSTTS «HETOBHOJITHBOTO
MOPYLIHUKA», Y€pe3 BU3HAUCHHS MOHATH «HEMOBHOJITHIIN 1 «IIPAaBOMOPYUIHUK» 13
ypaxyBaHHSM  BHUMOI  ICHYIOUOi  MpaBoBoi  cucteMu. «HemoBHOJITHIM
MIPaBOMOPYIIHUKOMY, 3T1HO [IpaBui, € nutrHa abo Mosoa ocoba (Big 7 10 18 pokiB
a0o crapiiie), o MiJ03PIOEThCS Y CKOEHHI MPABOMOPYIIEHHS a00 110 3/1CHIIIa MOTro
(2.1-2.3) [69]. Cnig 3a3HauMTH, OO0 BIepmie o0coba  HEMOBHOJIITHLOTO
MPaBOIMOPYIIIHUKA BU3HAYAETHCS y SKOCTI CHEHIAIbHOTO Cy0’€KTa IOPUIUYHOT
BIJINOBIJIAJILHOCT1 Y BIKOBOMY Jiana3oHi, IKUi BiJoOpakae MiHIMaIbHI1 BIKOBI MEXI1 B
3aJIEKHOCTI B1J] ICTOPUYHUX 1 KYJIBTYPHUX OCOOIMBOCTEH Ti€l UM 1HIIOL IEp:KaBH.

Y mnpaBwii 3 NpPONOHYETHCA PO3MIMPEHHS cPepr 3aco0iB 3aXUCTy Ha TPH
Kareropii o0ci0: HEMOBHOJITHIX MPABOMOPYIIHUKIB, YCIX HEMOBHOJITHIX, TIO
BIIHOIICHHIO JI0 SKHX 3aCTOCOBYIOTHCS 3aXOJH COILIAIBHOrO 3a0€3leUeHHS Ta
BCTAHOBJIIOETHCS OIiKA, HA MOJIOJUX IMOBHOJIITHIX MPAaBOMOPYITHUKIB [69].

VY TlpaBunax mMigHIMAETHCS BAXKIWBE MUTAHHS BCTAHOBIIEHHS BIKY, 3 SIKOTO
0co0y MO)ke OyTH MPUTATHYTO /10 KPUMIHAIBHOT BIJIMOBIAAIBHOCTI. Mi>KHApOIHUM Ta
€BPOINEUCHKUNA MPaBOBI CTAHJAPTH HE JUKTYIOTh YITKMX MEX BIKY, 3 SKOIO
HEMOBHOJITHI MOXYTh OYTH NPUTATHEHI 10 KPUMIHAIBHOI BIJIOBIIAIBHOCTI 3a
BUMHEHHS KpPUMIHAJbHO-KapaHUX AisiHb. Tomy y mpaBuii 4 HE BCTaHOBIIOETHCS

KOHKPETHHH BIK, a JHIle 00yMOBIIIOETHCS BCTAHOBJICHHS Y MIXKHAPOJIHOMY MaciTal1
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PO3YMHOI HI)KUYO1 BIKOBOT MEK1 KPUMIHAJIBHOI BIATIOB1JaIbHOCTI HETTOBHOJIITHIX, 5IKa,
BIJIMOBIAHO JIO Cy4acHOTO TyMaHi3My, TMOBHHHA BpPaxoOByBaTH PIBEHb EMOIIIMHOT,
JAYXOBHOI Ta IHTEIEKTYaJbHOI 3pIJI0CTi, 3AaTHICTh AUTUHU MEPEHECTH MOpabHI Ta
IICUXOJIOT1YH1 acIeKTH, Kl MOB’s3aH1 3 HACTAaHHSM KPUMIHAJIBHOI BiJIITOBIIAJIbHOCTI
[69].

OcnoBui 1imi ganux IlpaBunm chopsiMoBaHI Ha HaJaHHS MaKCUMaJIbHOTO
CIIPUSIHHS 3a0€3MeUeHHI0 01aronoayyus HEMOBHOJITHIX, IO 3BEJIO0 O J0 MIHIMyMY
HEOOXITHICTh BTPYYaHHS 3 00Ky CHCTEMH MPABOCYAS 1 SMEHIITAIIO O K0Ty, STKa MOKE
OyTH 3amojisiHa TakuM BTpy4daHHsM. [IpodinakTruka 37T0YMHHOCTI y BUTIISAI TypOOTH
PO MOJIOAb, SKA 3MIMCHIOETHCS JI0 BUMHEHHS MPaBOMOPYIICHHS, BBAXKAETHCA
TOJIOBHUM 3MICTOM TOJIITUKH, CIIPSIMOBAHO1 HA YCYHEHHSI HEOOX1AHOCTI 3aCTOCYBaHHS
[Ipasui.

BianoBigHo A0 MiXHApOAHOI MPAKTUKU BIK KPUMIHAJIBHOI BIJIMOBIIAIBHOCTI
MOX€ OyTH BCTAHOBJICHUM €IUHUM a00 nudepeHIiiioBaHuM criocoboM. Y mepuiomy
BHUNAJKy KpUMiHaJIbHA BIAMOBIAAIBHICTh HACTAE B TTIOBHOMY 00CS31 MICJISI IOCATHEHHS
BH3HAYCHOTO B 3aKOHI BIKY, X049a MOKJIMBE BHKOPHUCTAHHSI MUIBTOBOTO PEKUMY IS
HETMOBHOJIITHIX TIPH MPU3HAYCHHI TTOKapaHHs y BUTJISII OM’ SIKIIICHHSI IOKapaHHs a00
HaBITh IOBHOTO 3BUIBHEHHS BiJ KpPUMIHAJIBHOI BIAMOBIJATBHOCTI 33 HASBHOCTI
3aKOHHUX TiJcTaB. €JauHa BiKOBa MeXa KPUMIHAJIBHOI  BIJMOBIAAIBHOCTI
BcTaHoBJNeHa: 14 pokiB — y ABctpii, Itamii, I'py3ii, Ky6i, Jlarsii, [liBnenniit Kopei,
Cep0ii, Yropmuni, EctoHii, 15 pokiB — y Jlanii, JIaoci, Hopgertii, Icnannii, @innsHaii,
Yexii, IIBemii, 16 pokiB — y bomigii, benprii, [Topryramii [70]. 3a 3axkoHO/1aBCTBOM
Pecniy6miku Can-MapuHo, BIK HACTaHHS KPUMIHAJIBHOI BIAMOBIAAIBHOCTI — 12 pOKIB
[71, c. 200]. ®paHiy3bke 3aKOHOAABCTBO BCTAHOBIIIOE JIUIIIE 3arajlbHUIA BIKOBHIA IIOPIT
KpPUMIiHAJBHOI BIJIMMOBIAAIBHOCTI, OJHOYACHUN 3 BIKOM HACTaHHS ITOBHOI ITUBIIBHOT
npaBo3aaTHocTi — 18 pokis [70].

HudepenuiiioBanuii cnocio BCTaHOBJIEHHS BIKY KPUMIHAJIbHOT
BIJIMOBIIAJTLHOCT1 3YCTPIYAETHCS B OLIBIIOCTI KpaiH CBITY 1 PI3HUTHCA 32 TPhOMA
OCHOBHHUMHM KPUTEPISIMHU: a) 3aJeKHO BIJ CKJIQAIB 3JIOYMHIB; 0) 3aJIe)KHO BiA

Ccy0’€KTUBHUX OCOOJMBOCTEH BWHHOTO (TMPUHIUAIN PO3YMIHHS); B) 3aJI€KHO BIJ
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IIPaBOBOT'0 PEKUMY KpPUMIHAJIBHOI BIAMOBIJaIbHOCTI HEMTOBHOJITHBOTO [72, ¢.150]. ¥
OLIBIIOCTI KpaiH CBITY BIK KpPUMIHAJIBHOI BIAMOBIIAIBLHOCTI JAUGEPEHIIIOETHCS
BIMOBIAHO JI0 TPHUHIMIY PO3YMIHHS, 3TIJHO 3 SKUM HEMOBHOJITHIN Hece
BIJIMOBIAQIBHICTD 3 BU3BHAUYCHOTO BiKY, TIJILKH SKIIO OYJ1e BCTAHOBJICHO, 1110 BiH JI5B 3
po3yminHsaM. [Ipu oMy 3aKOHOIABEIH 3a3BUYAl BCTAHOBIIIOE HIDKHIO BIKOBY MEXKY
abCoMIOTHOI 0G€3BiIMOBIAATBHOCTI, KOJM JUTHHA BBAXKAETHCS HE3AATHOIO PO3YMITH
CBOi Jii, 1 BEpXHIO MeXy aOCOJIIOTHOI BIAMOBIAAIBHOCTI, KOJM PO3YMIHHS JUTHHHU
(haKTUYHO JOPIBHIOETHCS 10 PO3YMIHHS AOPOCIIOi qroauHu. [{eit mpuHIum 3apoauBcs
B aHMIICHKOMY 3arajilLHOMy MpaBi, sIKE BBaXKaJO NUTHUHY Y Bimi 10 14 pokiB doli
incapax («He34aTHOIO OyTH BHHHOIO»), TaKOI0, 110 HE JOCSTIA BIKY, 3 SKOTO JIIOTh
00auwnuBo 1 po3cyuuBo [73, c. 105]. Ognak s npe3ymniis Moke OyTH He MPUNHSTA
CYyJIOM, SIKIIIO BiH BU3HAE, IO JUTHUHA 3HAJIA TIPO HEMPABUIILHICTh CBOT'O BUMHKY.

VY 3aKOHOJABCTBI THUX KpaiH, J€ BHUKOPHCTOBYEThCA AU(eEpeHIialis BiKy
KPUMIHAJIBHOI BIANOBIAQIBHOCTI 3aJ€XKHO Bl CKIAQy Ta/ad0 CTYNEHIO TAKKOCTI
3JI0YMHY, BCTAHOBIIOETHCS ~ 3araJlIbHUM 1  3HIDKEHUHA  BIK  KPUMIHAJIBHOI
BIIMOBIATLHOCTI. 3HM)KEHUHN BIK Tepe0aueHuil 3a BUMHEHHS, K MIPABUJIO, TSHKKUX
Ta IHITUX 3JI0YMHIB MPOTH 0COOM, BIIACHOCTI M 3JI0YMHIB, CyCITUIbHA HEOE3MeKa SIKuX
YCBIJIOMJIFOETHCSL 0CO0AMU PaHHBOTO BIKY.

Crnouatky poO3TJIsSHEMO 3aKOHOJABCTBO CXIIHMX KpaiH. 3aKOHOAaBCTBO
B’ernamy, KHP, Monromii 3araapHuii BIK KpHUMIHAJIBHOI  BIAMOBIAAIBHOCTI
BCTAHOBIIOE B 16 pokiB, 3HMKeHU — B 14 pokiB. B fnoHii Bik KpuUMiHaIbHOL
BIIMOBITATBHOCTI — 14 pOKIB, ajie KpUMiHAJIbHI CaHKIII 3aCTOCOBYIOThCS JHIIe 3 16
POKIB, IO MepeadadyeHo CreliaJbHUM 3aKOHOM IMPO HEMmoBHOMITHIX [74, c. 23]. B
TypeuunHi BiK HACTaHHS KPUMIHAJIBHOI BIANOBIZAIbHOCTI — 11 pOKIB, MpU LBOMY
HenmoBHOMITHI 3 11 10 18 poKiB miAnsATatOTh KPUMIHAJBHIN BIAMOBIIAILHOCTI JIUIIIE 32
3JIOYMHM, 3a SIKI nepeAdavyeHe MOKapaHHS y BTl MO30aBJICHHS BOJII HA TEPMIH
oinbie 1 poky un 611611 cyBope nokapanss. KK TypeuunHu BcTaHOBUB MIJCTaBU IS
3BUIBHEHHSI HETOBHOJITHIX BiJi KPUMIHAJIBHOI BIAMOBIMAIBHOCTI: ocobu y Bimi 11

POKIB, ajie siKi He JOCATJIM 15 poKiB HE MiJIAraloTh KPUMIHAJIBHIN BiAMOBIAIBLHOCTI,
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AKIIO BOHU € HEOCYAHUMH, MPU yMOBI BUMHEHHS AISHHS, MOKapaHHS 3a SIKE HE
nepeBuiye 1 poky mo3dasieHHs Boui [75, ¢. 62 — 63].

binbmiicte mepkaB MOCTPAASHCHKOTO MPOCTOPY 30€periiv iCHYBaBIINUN IIIE 10
po3ary CPCP nudepeniiioBanuii miaxij 10 BIKy KPUMIHAIBHOI BiJMOBIIAIBHOCTI
3anexxHo Bifg cknaxy 3mounmHy. B KK AsepOaiimxany, Bipmenii, Kupruscrany,
Kazaxcrany, Tamxkukucrany ta TypkMeHii 3aranbHHI BIK HACTaHHS KPUMiHAJIbHOI
BIIMOBIAQAIBHOCTI — 16 pOKIB IpU HASBHOCTI 3HMKEHOTO BIKY 14 POKIB 3a YITKO
BU3HAYCHUI TMEepeNiK 3J104YMHHUX MisgHb [74, ¢. 23]. KK EcToHii pernmamentye 2 Buau
BIKy HACTaHHS KPUMIHAJIBHOI BIAMOBIAAILHOCTI: 3arajdbHUN BIK — 15 pOKiB,
NOHMXKEHUH — 13 pOKIB 3a HACWIBHMIIBKI 37J04YMHM Ta Jeski kopucHi [70].
KpuminaiibHe 3aKOHOMABCTBO Y30CKHCTAaHY BCTAHOBUJIO UYOTHPHOXCTYIICHEBY
cucremy audepeHitialii BIKy HaCTaHHS KpUMIHAJIBHOI BIAMOBIAIBHOCTI: TTOYMHAIOYH
3 13 pokiB 3a yMHCHE BOMBCTBO IpH OOTSKYyIOUMX oOCTaBHHaX, Jail B 14 poki
BCTAHOBJIIOETHCS BIJIMOBIAAIBHICTh 32 YITKO BU3HAYEHUMN TMEpENiK 3J0YMHIB, Jajl
3arajlbHUil BiK HAcCTaHHS KpPUMIHAJIBHOI BIAMOBITAIBLHOCTI — 16 pOKIB, B KIHIII
BiANOBIAHO 110 4. 4 cT. 17 KK miagBuieHuii Bik BiNOBIAAIBHOCTI — 3 18 poKiB 3a
CKOEHHSI BUYEPITHOTO Tepeniky 3mouuHiB [37, ¢. 34 — 36]. 3rigHo 13 KpuminaasHuM
kosiekcoM KazaxcraHy kpuMiHallbHA BIMOBIIAILHICTE HACTA€E Yy OCI0, iK1 gocsriu 16
POKIB, [0 OKPEMHUM KaTeropisM 3JI0YMHIB KpUMiHaJIbHA BIANOBIAAJIbHICT HACcTAE 3 14
pokiB. [lomituka Kazaxcrany y cdepi 3axucty npaB AUTHHU y KOHQIIIKTI 13 3aKOHOM
COpsIMOBaHA Ha PO3BUTOK IHCTUTYTIB NMPUMYCOBHUX 3aXOJIIB MEIUYHOTO XapakTepy,
BUXOBHOTO BIUIMBY, @ TaKOXX CTBOPEHHS HOBOTO 1HCTUTYTY — MPUMYCOBHX 3aXO/IiB
kopekuiitHoro BrumBy. B 2011 pomi B Kazaxcrani OyB mpuiitnaruii 3akoH «IIpo
Meniaiito». BiH Hajae nmpaBo mMemialii B pi3HUX BUJIax CpaB (LUBIILHUX, CIMEHHUX,
TPYJIOBUX), BKIIFOUAIOYH CITPABH, IO CTOCYIOTHCS 3JIOYMHIB HEBEIHKOI TSHXKKOCTI Ta
3JIOYMHIB CEPEAHBOT TSHKKOCTI, CKOEHUX 0CO0aMHU, SIKi HE JOCSTIIN MOBHOMITTS [78, C.
13].

Jlami po3risiHeMO 3aKOHOJIAaBCTBO €BPOIECUCHKUX KpaiH, YWi MPABOBI CUCTEMU
HajiexKaTh 0 ciM’i KoHTHHeHTanpHoro npasa. Ct. 20 KK Icmanii nepegbdadae, 1io

ocoOu, sKi HE JOCATJIM BICIMHAAUSTH POKIB, HE MIIATAIOTH KPUMIHAIBHIN
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BiAnoBiganbHOCTI 32 KpuminansauM Kojekcom, Taki 0coOu BiIMIOBIIAIOTh 32 CKOEHI
3JI0YMHHM 32 3aKOHOM PO KPUMIHAJIbHY BIMOBIJAIbHICTh HETIOBHOMITHIX [72, c. 104].
VY Hinepnangax MiHIMadbHUI BiK KPUMIHAJIBHOT BiAMOBIIaIbHOCTI HEMOBHOMITHIX —
12 pokiB, MakcuMalibHuii — 21 pik. 3HMKEHUN BIK KPUMIHAIBHOI BiAMOBIJAIBHOCTI
IUQEPEHIIIOEThCA 32 BIKOBUMU rpymnamu: 12-16 pokiB i 16-18 pokis. [itu Bikom 10
JIBAHAIIIATH POKIB, SIKI BUMHSIOTH 3JIOYMHHE JISTHHS, HE MOXYTh OYTH MPUTATHYTI 70
KpUMIiHAJIBHOI BIAMOBiAAIBHOCTI. B TakoMy BHIAAKy MOJIMiS MOXE IPOBOJAUTH
CHIJIKyBaHHA 3 0aThKaMH a00 HAMPABIATH TUTUHY 10 OFOPO MO JOTISAY 32 MOJIOJIIIO
(Bureau Jeugdzorg) [77, c. 10]. 3akon HimeuunHu mpo cyj y cripaBax HEMOBHOJITHIX
BCTAHOBJIIOE, IO IT1J1 MOTo 110 MiAnagaroTh MUNITKA y Bill Biag 14 mo 18 pokiB i
MOBHOJIITHI 0cO0M Biz 18 pokiB 10 21 poKy, SKIIO BOHU 3aJUIIAIUCA B PO3BUTKY ILIE
HETMOBHOJIITHIMU a00 SIKIIIO BYMHEHE HUMU JIISTHHS PO3TISIAETHCS K TUnoBe. Came B
JAHOMY 3aKOHI1 BCTAHOBJIEHO BIK, 3 SIKOIO HAcTa€ KpHUMIHAJbHA BiANOBIIAJIBHICTh
HETIOBHOJIITHIX 1 SIKMH moAUIseThes Ha Kateropii: 1) mitu no 14 pokis (Kinder), siki
BBXAIOTHCS HEOCYJHUMH, OCKUIBKM HE€ 3JIaTHI HECTH TMPOBUHY 3a JISHHSA
(schuldunfdhig), a mokapanusi mependavae BUHY (HEOCYIHICTh AiTeld A0 14 pokiB
nepenbauena § 19 KK ®PH); 2) migmitku 14-18 poxkiB (Jugendliche), sxi HecyTsh
KpUMiHAJBbHO-TIPABOBY BIAMOBIIAIBHICTh 32 3aKOHOM HiMeuunHM Tpo Cya y cripaBax
HEMOBHOMITHIX. HWKHIA BIKOBUH MOpPIr BU3HAYEHO HA pIBHI 14 pOKIB, OCKIIBKU
nepeadavyaeThCs, MO AUTHHA J10 14 pOKIB Ma€ MOXJIMBICTh NMPUI0ATH BIAMOBIIHI
colianbHi 3HaHHA 1 40¢Big; 3) nopocii Bia 18 pokiB 1o 21 poky (Heranwachsende), siki
MOXYTh HECTH KPUMIHAJIbHY BIAMOBIANbHICT 32 3akoHOM HimewunHu mpo cyn y
cipaBax HenoBHONITHIX un Kpuminaneaum Komexcom ®PH [77, c. 24]. B KK
[Befitiapii cr. 82 3a3Hayae, MO 10 AWTHHHU, SKa HE JOCATIa 7-plYHOTO BIKY,
KpUMIHAJIBHUA 3aKOH He 3acTocoByeThes [79, c. 136 — 151]. KK IBeitmnapii
BCTAHOBJIIOE Cy0’ €KTHI Tpymnu: AiTH Bix 7 10 15 pokiB, miamiTku Bix 15 g0 18 poxkis,
MoJIOAb y Bilmi 18-25 pokiB Ta HE MICTUTh MEPENiKy 3JI0YMHIB, 3a SIKI MOXKeE
NPUTATYBATUCH Cy0’€KTH KOXKHOI BIKOBOI rpymnu. Takum unHOM, B llIBelinapii tutuHa,
110 JIocATIa 7 pOKiB, MOXe OyTH Cy0’€KTOM MPAKTUYHO BCIX 3JIOYMHHUX JisTHb, OKPIM

TUX, IO BYHHSIOTHCS crerianbHumMu cy0’ektamu [40, €. 136 — 151]. OcHoBy
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3akoHoAaBcTBa PecryOmiku [lonbmia y cdepi, sika CTOCYyeThCS MPOOJIEMH 3aXUCTy
npaB JiTeH, K1 ONMUHUIUCH Y KOH(IIIKTI 13 3aKOHOM, € CT. cT. 48, 72 Koncturyii
PecniyOniku Ilonmbmia, CimeitHuit 1 omikyHchkuil kogekc PecmyOmiku Ilombiia,
Kpuminanbauii konekc PecnyOmiku [lonbmia, 3akonu Pecry6umiku Tlombma «IIpo
YIOBHOBAXEHOTO 3 TIpaB AUTHHI, «[Ipo cuctemy ocBiTi», «IIpo cymoBUX KypaTopiBy»
[77, c. 5]. B minomy, B 3akoHOoAaBcTBI [loJbImi BUAUISIOTHCS Taki BIKOBI TPYNH
HETOBHOJITHIX, JJIs SIKUX, Y pa3l BUMHEHHS HUMHU 3JI0YMHIB, mepeadadeHi pi3Hi
mpaBoBi HacHiaku: 1) ocoOu, Aki He nocsarau 13 pokiB, KpUMiHAIbHA BIAMOBIANIbHICT
SAKUX BUKIIIOUEHA; 2) ocobu y Bimi Big 15 10 17 pokiB, K1 MOXKYTh OYTH 3aCy/IKEH1 3a
OKpeMI1 BUJIM 3JI04MHIB; 3) ocobu y Bitli Bz 17 10 18 pokiB, siKi MOKYTh OyTH MOKapaHi
3a Oyap-skui 3mounH, nependauenuit KK, ane 10 oci0, siki BUMHUIM MEHII TSIKKI
3JIOYMHM TIO0 JIOCSATHEHH1 17 pokiB, A0 HacTaHHS 18-piyHOrO BIKYy, CYJl 3aMiCTh
MTOKapaHHsI MOKE 3aCTOCYBaTH BUXOBHI 3aX0JIY, JIIKyBaHHSA a00 BHUIIPABHI 3aX0JH SIK
Ui HemoBHOMITHIX. Cii BIAMITATH, 10 CYAOBI NPOBAHKEHHSA Yy CIpaBax
HermoBHOMITHIX B [lompmii  mOpoBOASTBCS — CIMEMHMM — CyJOM, a  HE
KpuMmiHaiaeHuM [77, c. 5].

Y 3akoHOIABCTBI KpaiH, 4YWi TMpaBOBI CHUCTEMH HaJleKaTh JO0 CiM’1
AHTJIOCAaKCOHCHKOTO MPaBa, BPaXOBYETHCS MPUHIIMI PO3YMIHHS, BIAMOBIAHO JO SIKOTO
nutuHa y Biul 10 14 pokis doli incapax («He3naTHa OyTH BHHHOIO»), Taka, IO HE
JocATIIa BIKY, 3 SIKOTO Ji0Th 00auwnuBO 1 poscymiuBo [73, c¢. 105]. Omnak ms
Mpe3yMILIA MOKe OyTH He IPUIHSATA CYJIOM, SIKIIO BiH BU3HAE, 1110 AUTHHA 3HAJIA PO
HETMPaBUJIBHICTh CBOTO BYMHKY, MPU I[bOMY HIKHS BIKOBAa MEXa KpPHUMIHAJIBHOI
BIIMOBIAATBHOCTI cTaHOBUTH 10 pokiB, ToOTO auTuHa A0 10 POKIB BBaXKa€ThCS
KPUMIHQJIBHO HEII€3IaTHOIO, 1 1sI MPE3yMMIs € He3anepeyHor. 3HAYeHHS
MIHIMQJIBHOTO BIKYy KPUMIHAIBHOI BIAMOBIIaIbHOCTI BCTAHOBJICHI B AHTJII1, YenbCi Ta
[TiBu1uniit [pnanaii. B loTnanaii et Bik cTaHOBUTH 8 pokiB. B AHTIIIT HUXKHSI BIKOBa
MeKa KpUMIHAIbHOI BIAMOBIJATBHOCTI perjJaMeHTOBaHa creliaibHuM cTaTyToM «IIpo
miTedt 1 Mmononux Jiroaei» Bin 1933 poky (B pemaxitii 1968 poxy) i cranoButh 10 pokiB
[80, c. 246]. CyuacHe xkpumiHaibHe mpaBo Kinpy HalexuTh g0 CiM’T

aHTJIOCAKCOHCHKOTO TMpaBa. MiHIMaIbHUN BIK TPUTATHEHHS JO KPUMIHAIBHOL

59



PHILOSOPHICAL AND LEGAL THEORIES OF THE DEVELOPMENT OF WORLD
SCIENTIFIC THOUGHT

BianoBiganpHOCTI Ha Kinpi — 12 pokiB. Y mnoBHOMY 00cCs31 KpUMIHAJIbHA
BIJIIOBITaIbHICTh IepeadaueHa 3 16 pokis [80, €. 245]. o kpaiH, 4ui IpaBOBi CHCTEMHU
HaJeXaTh 10 CiM’1 aHTIIOCAaKCOHChKOro TpaBa, HanexkuTh CIIA. Biamosigno mo §
30.00. KK Hsio-lopka, mepenfadena KpuMiHanbHA BiAHOBigambHICTH 13-piunoi
ocobu 3a Tspkke BOMBCTBO Il cTymens, a 14-tu 1 15-piyHuX — 1m1e # 32 TOCUTH IIUPOKE
KOJIO 3JI0YMHIB, B TOMY YMCJI 32 BUKpajaeHHs ToauHu | crynens, mignan [ ctynens,
Hanaj | ctynens, 3reantyBanns | crynens ta iH. 3a KK mraty MinHecoTa «aiTH, siki
He gocsariu 14-piuHoro BiKy, He 3/1aTHI BunHUTH 3n04nHy. 3a KK mrary Kamidophis
KpUMiHaJbHA BIANOBIIAIBHICTE HACTAE 3 14 pokiB. Y 3aKOHOJABCTBI OKPEMHUX IITATIB
3a3HavaroThed iHIM BikoBi Mexi. Hampuknazn, B8 KK Komopano 1 Jlyizianu — 10 pokis,
B KK Ixopxkii — 13 pokis, Heto-I'emmmupa i Texacy — 15 poxkis [80, c. 137 — 138].
3 BUIIlE BUKJIAJCHOTO BUIUIMBAE, 110 MIAXOAM 10 3aKOHOJaBYOT0 BCTAHOBJICHHS
BIKOBUX MEX MOXIJIHMBOCTEH MPUTATHEHHS (HI3UYHOI OCOOM [0 KpHUMIHAJIBHOI
BIIMOBIJATLHOCTI  Ta  3aKOHOJABUOrO  3aKpIIUIEHHS  BIKY  KpUMIHAJIBHOI
BIJINOBIJIAJILHOCTI B PI3HUX JEp)KaBaX CYTTEBO BIIPI3HSIOTHCS, IO TOB’A3aHO 3
ICTOpUYHUMHU TIepeayMOBaMu (OPMYBaHHS KPUMIHAJIBHOTO IpaBa, HAJIEKHICTIO
MPaBOBOT CUCTEMH JIepPKaBH JI0 TIPABOBOI CiM 1, BIAMIHHOCTSIMH MOJITUYHOTO PEKUMY
y KOXHIN jaepxaBi. Ajie 3aralbHUM MIXHApOJHO-NPABOBUM CTAHIAPTOM CTOCOBHO
BCTAHOBJICHHSI BIKY KPHUMIHAJIBHOI BiJMOBIJAIBLHOCTI Ta 3M1MCHEHHS MPaBOCYAsl IO
BIIHOIICHHIO JO0 HEMOBHOJITHIX B3arami, odimniiiHo, Ha piBHi OOH, Bu3HaHI
MinimanbHi cranaaptHi npaBuna OOH, ki cTOCYOThCS BIANPABICHHS MPaBOCYAS

100 HEITOBHOMMTHIX [69].
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