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SCIENTIFIC APPROACHES IN JURISPRUDENCE
SECTION 1. ADMINISTRATIVE LAW

1.1 How the professional and communication skills of a mediator affect the
outcome of mediation?

The traditional way of resolving disputes is a trial, where the court is the main
participant in the process, as it makes the final decision. An alternative to litigation is
mediation, which is sought by the parties to the conflict, who seek to find a solution
that is beneficial to both of them. The main task of mediation is the peaceful settlement
of a dispute that arose between the parties. Mediation is an emotional process because
the parties to the conflict have opposing positions and want to make a decision in their
favor. A compromise can only be reached through dialogue. An important role in this
process is played by the mediator, who must have the knowledge and experience in
resolving conflict situations.

The mediator is a neutral party who helps the parties to resolve a dispute. Despite
the fact that he does not make decisions in the case, but controls the process and guides
the parties, the mediator plays an important role in mediation, because the effectiveness
of the process depends on his skills.

Mediation is one of the ways to resolve conflicts. So, the mediator should have
basic knowledge of conflictology - the science of conflict resolution. The mediator
should understand the essence of the conflict that has arisen between the parties, be
able to determine each of its stages. A conflict is a dispute that arises as a result of
differences of opinion or interests of the parties. When opposing positions, ideas, or
interests clash - conflict arises, this is the first stage of the conflict.

Once a conflict has arisen between the parties, they become aware of it and openly
demonstrate it. Awareness of the conflict is characterized by the fact that one or both
parties begin to feel discomfort in communication, which affects their relationship
(labor relations, commercial relations, etc.). An open demonstration is that a party takes
a certain action to discuss a conflict situation, such as expressing a desire to turn to a

mediator to resolve it.



SCIENTIFIC APPROACHES IN JURISPRUDENCE

The central stage of the conflict is its escalation. During this stage, there is a
difficulty in building a dialogue, as the parties actively express and defend their
position, which is characterized by emotionality. With the help of knowledge and
skills, the mediator should control the level of emotionality of the parties during the
discussion of the dispute.

The last stage of the conflict is its resolution, which can take two forms: resolving
the conflict by concluding an agreement between the parties or concluding mediation
if one or both parties are unwilling to negotiate.

Thus, we can conclude that the mediator should have expertise in the field of
conflict resolution, as the conflict is a complex phenomenon, and it is necessary to
analyze the causes of its occurrence, the stages of its course, and identify possible ways
to resolve it.

The mediator must have a number of professional skills acquired during his/her
conflict resolution experience and a number of communication skills. Such skills
include active listening skills; the ability to ask questions and make clarifications; the
ability to analyze a person’s emotional state; the ability to conduct a dialogue in a
conflict situation, etc.

Active listening involves focusing on the speaker's language, gestures, and
emotions. Unlike passive listening, active listening is characterized by the fact that the
listener confirms his/her interest through verbal and nonverbal signals.

Nonverbal signals include a smile, a person’s body position, eye contact, etc.
When the listener smiles, the speaker feels supported, which helps to create a positive
atmosphere for communication. Maintaining eye contact is important to confirm the
listener’s interest, but prolonged eye contact can have a negative aspect, as it can be
perceived by the person expressing their position as pressure, especially if he/she is not
a very open person. The position of the body can express a person’s mood and
emotions. Typically, if a person listens carefully, he/she leans forward a little,
expressing interest, but if he/she folds arms and moves away, it may indicate secrecy

and unwillingness to listen to the speaker [1].
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Verbal signals include agreeable (supportive) movements of the head, reminders
of the details of the speaker’s speech, reflection, clarification, generalization, etc.
Agreeable nods indicate that the listener agrees with the speaker. In a conversation
between two parties, it is important to remember the most important details. Reflection
as a technique allows the listener to demonstrate the understanding of what the speaker
said by paraphrasing the most important parts of the speech [1].

Research indicates that most people are not good listeners and ignore 75% to 90%
of what is said to them. The average listener does not actively listen. Instead of listening
to the speaker, most listeners use the “listening time” to think of a response to the
speaker’s statement. Active listening requires the listener’s undivided attention on the
speaker by watching and listening to them [2].

Thus, active listening has a positive effect on the speaker. When he/she is feeling
supported, he/she behaves more freely and calmly during the conversation, opens up
to the listener.

The mediator as a listener should pay equal attention to each of the parties during
their speeches, it is important to give the opportunity to express their opinion and
position in full. No need to rush with questions, because it can distract the speaker and
create a tense atmosphere. The mediator should control the process, and ensure that the
other party does not interrupt the interlocutor.

As noted by Thomas Repicky, it is important to avoid communication barriers in
mediation because they disrupt dialogue and often escalate the conflict.
Communication barriers tend to be antagonistic, face-losing interactions. Such barriers
put the other person on the defensive and can invoke a negative response. “You”
statement, judging or coercing the other party, self-serving biases, attribution error, and
poor interpersonal conflict communication skills are all barriers to communication [2].

John Ford, in his book “Peace at Work”, notes that in the process of
communicating with the parties, mediators should use a communication technique to
provide feedback - the “I” statement technique. “I”’ statements open up communication.
They require you to be honest and direct and include an unspoken request for what you

need. Marshall Rosenberg’s book, Nonviolent Communication, is based on this simple



SCIENTIFIC APPROACHES IN JURISPRUDENCE

“I” statement technology. It requires that we are able to do four things: to describe what
it is we are observing; to identify how we feel about what we have observed; to
articulate our needs that are not being met and which give rise to our feelings, and to
describe the concrete actions we need to move forward. The four elements that play
out in this formula are: When... (describe behavior in non-blaming terms); 1 feel...
(describe your feelings); Because... (describe the impact on your needs); Make a
positive behavior request. For example: “I feel frustrated when you start talking before
I have finished because I forget what I wanted to say. I would appreciate it if you could
let me finish talking first.” [3].

On the whole, the mediator’s communication skills are extremely important for
establishing a constructive dialogue between the parties, which is the key to an
effective resolution of the conflict.

One of the main skills of a mediator is the ability to ask questions and make
clarifications. The main purpose of the question is to obtain information. By asking
questions to the parties, the mediator learns more about the nature of the dispute and
its causes. By asking questions, the mediator controls the course of the conversation,
which helps to avoid distractions on other topics. Questions are also used to clarify
what the speaker has said. Also, the mediator can push the person to a deeper analysis
of the topic. For example: when the parties come to a mediator, the main questions are:
Why do you need mediation? and Why do you need a certain (satisfying) result? These
questions are important because, in some disputes, the parties may not know why they
need to be involved in resolving it.

The mediator can use moments of silence between questions and answers to give
the parties the opportunity to structure their thoughts and adjust to further
communication.

The mediator should be able to reformulate the problem. Parties in a dispute
usually define "the problem" as based on the fault of the other party. When a party sees
the problem solely in terms of the other side's fault, however, it is difficult for the party
to then be flexible in seeking agreement. Fortunately, there are often many accurate

definitions of "the problem", and the mediator will usually help the parties seek
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definitions with which they are comfortable and which are not based on blaming the
other party [4].

The mediator should be attentive and vigilant. He/she should monitor the
statements and actions of the parties, assess the information on its authenticity. These
actions help the mediator to find out whether the parties are willing to cooperate or
whether the parties are able to agree. He/she must be patient and tactful in dealing with
the parties because any exaggeration or raising the voice can negatively affect
credibility.

Also, equally important is the appearance of a mediator. Usually, an organized
and professional appearance will favorably influence the party. If the Mediator's
manner reflects fairness, strength, and efficiency, the party may prove more
cooperative and more receptive to questioning [5].

In our opinion, the most important thing for mediation is the presence of complete
trust of the parties in the mediator. The basis of a trusting relationship between the
parties and the mediator is his impartiality and neutrality. This means that the mediator
should not pay more attention and interest to one of the parties. If the mediator
discovers the possibility of a conflict of interest, he/she must refuse to conduct the case.
This is required by the ethics of the mediator.

The mediator constantly works with different people, and therefore should have
certain knowledge in the field of human psychology, and be able to analyze a person’s
emotional state during mediation. This knowledge helps mediators to resolve conflict
situations that arise between the parties during the process. Usually, such situations
arise due to the emotionality of the parties. The ability to build a constructive dialogue
between the parties to a dispute is a key mediator’s skill.

In order to successfully build a dialogue between the parties, the mediator should
create an atmosphere in which the parties to the dispute can feel safe. The mediator can
use the principle of family relationships. In the family, parents are an authority for their
children. Children trust their parents; listen to their opinions and advice. If a problem
occurs, parents only offer solutions, but the final decision is made by the children.

Similarly, the mediator only directs the parties, who independently find options for

10
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resolving the dispute. Following the example of the family, the mediator is an authority
for the parties to the dispute, who must fully trust him. The mediator does not give any
preferences to one of the parties, as well as parents do not discriminate against their
children.
Summarizing, the mediator plays an important role in resolving the dispute, so
he/she must be a highly qualified specialist, and has a number of professional and

communicative skills.

11
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1.2 IIy6aiune agMiHicTpyBaHH QYHKIiIOHYBAHHSI BiJIbHUX €KOHOMIYHHMX 30H B
YkpaiHi: n1MTaHHS BIOCKOHAJIEHHS

BnockonaneHHss myOJiYHOrO aAMIHICTpYBaHHS E€KOHOMIYHOTO TIpaBa, SK
IHCTUTYTY aJIMIHICTPATUBHOIO IpaBa YKpaiHu, nepegdadae po3riis] MUTaHb
GbyHKIIOHYBaHHS BIUIBHUX (CHEIladbHUX) eKOHOMIYHMX 30H (Hamani — BE3). Jlns
3n1iCHeHHs onTuMi3alii GpyHKuioHyBaHHs BE3 BapTo 3BepHYTHCH 10 XapaKTEPUCTUKH
MoJIeJIel ONTUMI3aLli CUCTEM ITyOJIYHOrO yIpPABIIHHS, METOLY CUCTEMHOIO MIIXOIY
Ta KOHTPOJIO SK (YHKIIT MEHEIKMEHTY. 3arajioM, MOJENl ONTUMizarii
¢ynkuionyBanHs BE3 MoxkHa 00’€1HaTH B 2 OCHOBHI I'PYIIU:

(1) sKi 30cepemKyroThcs Ha (PIKCOBAHUX MOKA3HUKAX Ta CUCTEMHOMY ITiJIXOJIi:
miaHax GyHKIIIOHYBaHHS (CTpaTerisx, mporpaMax), onTuMizallli KepiBHUX OpPraHiB 10
tunty Ta cneuiamizamii BE3  (kuibkocTi cTpyKTypHHMX mipo3funiB (ix mITary),
¢dikCcOBaHMX MOBHOB)XEHHSIX Cy0’€KTIB, METO/JAaX B3a€MOJIl MK HUMH), CUCTEMHIN
MOJIITULIL MIJIBT, CIIPOILIEHUX (opMax OyXraaTepchbKoi 3BITHOCTI Ta 1HIIKUX MOKa3HUKaX
cney pexumy BE3  (crpareriunoro xapakrtepy) JUisi  JIOCATHEHHS METH
dbyukiionyBanus BE3;

(2) K1 aKUEHTYIOTh yBary Ha 4aci 3JIHCHEHHs MISUIbHOCTI W mpoueaypi ii
3MIMCHEHHS, CUTyaTUBHUX PIIICHHSIX, CTOCYIOTHCS ONTUMAIBHOTO MiA00PY METOIIB
BUPIIICHHS, MPUUHSATTS Ta O(QOPMIICHHS pIllIEHb JUIsl KOHKPETHOI cHUTyalli 3aaiis
JOCSITHEHHSI TPOMIXKHOI METH J1sIbHOCTI ¢y’ ekTiB BE3 (TakTHUHOTrO Xapakrepy), ika
MOB’s13aHa 13 3arajbHOI0 METOI0 CTBOpPeHHS 1 aisuibHOCTI BE3 B ekoHOMII periony
(OIHIET UM JEKUIBKOX TEPUTOPIaIbHUX OAUHUI) Ta YKpaiHH.

Hns Nepiioi Tpymud MoAeNeld OnTuMizallii, aBTOPOM 3ampONOHOBAHO
BJIOCKOHAJIUTH cucteMmy ympabmiHHA BE3, ockinbku BoHA BKIIIOYAE Cy0O’€KTIB, SKi
O0epyTh ydacTh B il (PyHKIIIOHYBaHHI (4acTO BUCTYIAIOTh 3 1HILIATUBOIO CTBOPEHHS
naHoi Mojeni B34TO 1HQopMauiro mpo kepiBHi opranu BE3 3a kopaoHom 3
nocmimkenHs: CiBauenko LLEO., Kyxapcekoi H.O., JleBunpkoro M.A., HalioHadbHYy
JO3BUIBHY CUCTEMY y cepi rocriogaproBaHHs Ta XapakTepucTuky cBitoBux BE3 (dus.

suxopucmaui Oxcepena). TakuM 4UHOM OyJIO0 PO3pOOJICHO MOJIeNIb POOOTH OpraHy

12
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rocrnoaapcbkoro ynpasiainasg (Hagani — OI'Y) nins BE3 komruiekcHoi criemianizarii Ha

OCHOBI OpraHi3aiii 1oro CTpyKTypH AJi1 BUKOHAHHS OCHOBHUX 3aBAaHb (0us. Cxema

D).
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AT 38epHEHb
i cy6’exris BE3
MapketuHrosa LHN (uemtp
ol T peknamua —
K 5 1afaHHA nocAyr,
AiANbHICTD
i
b 5
AiANbHICTD

)
BuKoHaBumit
AvpekTop

peecTpauii
cy6’exris BE3,

MnaHyBaHHA,
of  KoHTpOns,
(0peKuia pileHy

Cnyx6a Bugaui
AO3BINbHUX
AOKYMEHTIB

Cnyx6a nocayr
cy6’exris BE3

ynpasniHHa
inppacTpyKTypO|

Kanposa cryx6ale Flowrosa cay6:
KomyHanbHa MeppnuHa
.
cnyxba cnyxba
Moniyeiicbka @ Hapi3BUua AHU
L d  curyauiii,
cnyxba
KapaHTUHHA
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Cnyxba
iHBECTUUIN Ta MwuThHa caykba
KpeauTyBaHHs

YnpasniHHa
GyxranTepchKorol
061Ky

MNopatkosa
cnyxba
Binain coujanbHux
e TEETEE

diHaHCOBUX

Cxema 1
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[Tpu upoMy, OCHOBOIO AJi €(hEKTUBHOTO (DYHKI[IOHYBAHHS TAKOi CTPYKTYPH Ma€
OyTu poOoya cucTema B3aeMO/I1i (KOMYyHIKaI[ii) MK BciMa HaBEJIEHUMHU CTPYKTYypaMu
(Ha 3pa30K €IMHOI 0a3u KOMYHIKaIlii).

Takoxk, KEpIBHMKM TakKMX CTPYKTyp SIK MHTHA Ta TIOJIaTKOBa Ciyx0a
IPU3HAYaTUMYThCS BIAMOBIIHUMU JE€PKABHUMHU OpraHaMu, SIKl peali3yloTh NOJITUKY
y mux chepax. [ns cy6’exriB Takoi BE3 moTpiOHO BCTaHOBUTH MPUHIIUIT YCYHEHHSI
MOABIMHOTO OMOJATKYBaHHS, JUIsl TOTro, 100 CIUIau€Hl 3a MUJIbFOBUMH CTaBKaMH
JIOXOJTHO-ITPUOYTKOBI MOJATKHU (KOPHOPATUBHI) 32 YKPAIHCHKUM 3aKOHOJABCTBOM HE
OMOJJaTKOBYBAJIUCH B IHIIUX KpaiHaX.

[Tomiuelicbka ciayx0a popMyBaTUMETbCSI Ta BUKOHYBATUME BIiAMOBIIHI (PYHKIIIT
3a 3aKOHOJIaBCTBOM YKpaiHu mpo ii mismbHicTh. oo ciayk6u oXOpoHU — TO TyT
MarTh 0yTH 3a/1H1 cy0’ ekt BE3, siki Haf1at0Th OXOPOHHI TOCITYTH.

Menuuny cinyx0y BapTO 3pOOMTH CTPaxOBOIO (Ha OCHOBI CTPAXOBHUX MpOrpam,
PO3po0IeHUX CITyK0O0I0 COLIAIbHUX MPOrpaM Ta CTpaxyBaHHS), BOHU IMOBUHHI MaTH
CIpsSMYBaHHSI Ha COIaJIbHUHM 3aXUCT Ta TOB’SA3aHi 3 HAKOMUYYyBaJbHUM MEIUYHUM
donmoM komriB. Tako mMpamiBHUKaMH JaHUX CIyXk0 (AKTUYHO MarTh OyTH
cy0’exTH, 3apeectpoBani y BE3, ki HaatoTh BiAMOBIAHI TTOCITYTH.

LHentp nHamanHs nociayr (LIHII), Buctymatume openaomaBnemM oQgiciB (Ha
MUJIBTOBUX YMOBAax) JJIA TPEICTaBHHUKIB CyO’ekTiB TocnogaproBanHs BE3, ski
CHeaTi3yl0ThCs Ha OCIYTax, iX JIOTICTUKHU, & TAKOXK Ui O(IIAHUX NpeCTaBHUKIB
opraHiB myOJiyHOI BJIaau (3 BUAA4l JO3BUIBHHUX JOKYMEHTIB, PEECTpallii cyO’€KTIB
roCIoJaproBaHHs Ta MPOKUBAIOYMX OCIO TOIIO — 3a CIPOILIEHOIO Mpoleayporo). Bei
IHIIl CTPYKTYpH MalTh KOMIUIEKTYBaTUCh 13 cyO’exktiB BE3 3 BiamoBimHOIO
creriani3ali€ro.

[I{om0 iHBECTUIIIHHUX MTPOTPaM, TO JIJIsl 3ITyYSHHS 1HBECTHIII Ba)KIMBE 3HAUCHHSI
Ma€ CTBOPEHHS CIIPUATIMBOIO 1HBECTHILIIITHOTO KIIMATYy.

Ha ocHogi ananizy nocsiny aitounx BE3 Vkpainu Ta Tux, 110 IPUNTMHWINA CBOIO
nisibHICTE 'y 2020 powi, BapTO 3BEpHYTHM yBary Ha OCHOBHY MpoOiieMy, siKa €

HECIIPUATIUBUM YUHHUKOM He Tuibku nnsa BE3, ame 1 gns Bcix cy0’€kTiB
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rOCIIOZIapIOBAaHHA HA TEPUTOPIl YKpaiHU: HECTAOIIBHICTh Ta 3MIHHICTh 3aKOHO/ITAaBCTBA
1 Iep»aBHO1 MOJITUKH (PI3HOMOJISIPHOTO cipsiMyBaHHs). Cnoyatky cTBOproroTh BE3
(90 poxku 20 cTONITTA), NOTIM MNPUXOJIUTH IHIIA BIaAa 1 NpUMAe PILIEHHS PO
NPUNMHEHHS BCIX MOJATKOBUX MBI, SIKI BOHM MaJld 1 MEPEBEEHHS iX Ha 3arajibHy
CUCTEMY OTOJIaTKYBaHHS 13 3aJUIIICHHSIM BIJIbHOTO MUTHOTO PEXHUMY, SIKHH (PAaKTHIHO
He 1oB s3yioTh 3 BE3, a 3 mutaumu opranamu (2005 pik), a 3aiydeHi iHBECTOpH
3QJIMIIIAIOTHCS TIPU CBOIX 1HTEpecax 1 MOYMHAI0Th BUBOAUTH KamiTan 3 BE3 (ockinbku
iM kpame Bximamatu iHBecthiii y BE3 3 cTabinpbHOIO MOMITHKOIO Ta JEp>KaBHUM
CIPUSHHSM), MPOAYMaHUMH MPOTPaMaMH JOBIOCTPOKOBOTO PO3BUTKY.

VYV ¢yukuionyBanni BE3 VYkpainu icHyrOTh W 1HIII MUTaHHSA CTPAaTEri4YHOTO
3HAYEHHS, 110 MOTPEOYIOTh BUPIIICHHS:

° Bu3HaHHs BE3 oaHMM 3 BaXXIMBHUX €JIEMEHTIB €KOHOMIYHOI ITOJITHKHU
JIep>KaBH, OCHOBOIO JUIsI 3aJTyU€HHS 1HBECTHUIIN y MPOOJIeMHI Tamy3l i perionu KpaiHu
1 mependaynTH iX (yHKLUIOHYBaHHA MPOTIroM Tpusayioro yacy (30 i1 Oiiblie pokiB 3
MO>KJIMBICTIO TIPOJIOBKEHHS TEPMIHY (DYHKIIIOHYBAHHS);

o BJIOCKOHaJIEHHs nporpamu ¢hopmyBanHs BE3 Ha tepurtopii Ykpainu (sik Ha
pIBHI Jep’KaBM TaK 1 MICIIEBOTO CaMOBpPSAyBaHHSA (B TOMY 4YHCII 00’ €IHaHHUX
TEPUTOPIATHLHUX TPOMAT);

° BHeCeHHs 3MiH 10 [lomaTkoBoro kojaekcy YKpaiHU IIOJ0 CHEIIalbHOTO
pexumy BE3, ix mogaTkoBHUX MUIBT (B PO3/LT «CHEIlabHI MOJATKOBI PEXKUMUY);

o CTBOPUTH CIIPUSTINBI yMOBH pO3BHUTKY iHpacTpykrypu BE3  Ta
CIPOIIEHHS 1 MPUCKOPEHHS MO3BUIBHUX MPONEAYp (OTpUMAaHHS JO3BOJIB, JIIEH3I1H,
BUTSATIB 3 PEECTPIB TOIIIO);

o nepen0aynTH CTBOPEHHS Y IICHTPAILHOMY OpraHi BAKOHABYOT BIIA T, SKUH
peaizye eKOHOMIYHY TOJIITHKY, CTPYKTypHOro miapo3aiuty cynpoBoay BE3, 3
MOBHOBAXCHHSIMU 11010 OI[IHKH JOKYMEHTIB JIJIsl yTBOpeHHs i pyHKIioHyBaHHS BE3,
Ta iX y3ro/pKeHHS 13 JIF0YMMU ITPAaBOBUMH aKTaMU Y KpaiHHU, IMOJIaHHS TTPOTIO3UIIIN J10
3MiH 3aKOHIB YkpaiHu (B uMcClIl KOAU(DIKOBAHMX) 13 METOW 3a0e3MeueHHs

MaKCHUMAaJIBHOTO CIIpusiHHS po3BUTKY BE3 B YkpaiHi.
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[Mogo omepatuBHOTO BUpilIeHHS nHUTaHb (yHkIionyBanHs BE3 (2 rpyna
MojieNiel onTuMmi3zalii), To BOHM NOB’s13aHl 3 poOoToro OI'Y Ta oprasiB MicUEBOI0O
CaMOBPSAYBaHHS 11010 BUPILIEHHs NUTaHb AisuibHOCTI BE3. TyT BapTo 311iicHIOBaTH
OTNITUMI3AIIO 3T1THO TOTPeO PETioHY:
- NUIbCM 1IOJI0 TUIATH 3a 3eMJII0, €JMHOTr0 MOJATKy (3a  CHEIlaJbHOIo
MJIBTOBOIO CTaBKOI0) Jiyist cy0’extiB BE3, 1HIm minbru 31 300piB, BHECKIB MICIIEBOTO

XapakTepy — BUOIp 3a aHaJI130M 1HBECTHUIIIMHHUX MPOEKTIB cy0’ ekTiB BE3;

N1IBIOB1 KPEIUTH IMIJl 1HBECTHULIMHI MPOEKTH, 1HIII ()IHAHCOBI MOCIYTH
(cTBOpeHHs Mepexi (IHAHCOBUX YCTAHOB);

- PO3BUTOK TPAHCHOPTHOI 1HQPACTPYKTYpPH, JIOTICTUKH, B3AEMOJII MIX
cy0’eKkTaMH, TPAaHCHOPTHUX TEPMIHAJIB, MUTHUX CKJIAJ1B TOILO;

- PO3BUTOK colliaJibHOT iH(PpacTpykTypH (0dicH 1 roTeNi, OpeHIHI BUPOOHNY1
OPUMIIEHHS, KUTIO, 3aKIagd XapdyBaHHA, CIOPYIH COMiabHO-TIOOYTOBOTO
npu3HadeHHs1 (MMyHKTH BIANOYMHKY, OyIIOBI, TyalleTH), OpraHizailis 3adopy,
BHUBE3CHHS Ta MEPEPOOKH CMITTS TOIIO), COLlAJIbHE CTPaxyBaHHs (3MIIIAHOTO THUITY 3
HAKOIMMYEHHSIM KOIITIB HA NEPCOHAILHUX PaxyHKax) 3apeecTpoBaHuXx cy0’ekTiB BE3
(«coliaIbHUM TTAKeT»);

- BU3HAUYCHHSI €KOJIOTIYHUX, OY/IBEIbHUX HOPMAaTHUBIB, pO3poOKa MpaBuil
0J1aroycTporo Ha OCHOBI MOTPEO KUTEINIB; PO3BUTOK B3aeMO/I1i 1 criBmpaiii Mixk BE3;

- BIIPOBA/KCHHSI HABYAJIbHUX MpPOrpaM,  CTBOPEHHA abo yKIaJeHHS
JOTOBOPIB  CHIBIpalll 3  HaBYAIBHUMHU  3aKjajaMd  JUisi  MiATOTOBKHU
BUCOKOKBaM(pikoBaHNX (HaxiBIiB (MOXJIMBO, Mporpama MiiabI sl 0ci0, sKi
3apeecTpoBaHi, MpaLIOIOTh 1 HaByarThcs Ha Teputopii BE3, HampaBistoThcs Ha
MIKHapOJIHE CTaKyBaHHS 4YM HAaBYaHHS 3a KOPJOHOM BiJ OpraHizaliil Ha TepuTopii
BE3) Ta iH.

BapTo Takox 3BepHYTHM yBary Ha HEraTMBHI TEHIEHIIi, SKI Majlyd MicCle IpH
dynkuionyBanHi BE3 Ykpainu Ta moB’si3aHl 3 BUKOPUCTAHHS 1X I YXWICHHS Bijl
CIUTaTH MOJATKIB, BIAMUBAHHS KOUITIB, OJEP>KaHUX MPOTUIPABHUM LUISIXOM TOLIO. 3
LMX IPHUYMH, & TAKOXK Y 3B ’A3KY 3 IOJATKOBOIO pedopMor0, 1 OyJIu NPUIUHEH] NIIbIH

y 2005 pomi Ta 3MiHWJIACh MOJITHKAa moao0 . 3 onHiei croponn BE3 crpusiorsh
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30uTkIieHHI0 BBII, CTBOPIOIOTH CIpUATINBI YMOBH JIJIsi PO3BUTKY Oi3HECY, a 3 1HIIIO],
CIPOIIEHHS MPOIETYP, MBI MOXKYTh BUKOPUCTOBYBATHUCH IS IIaXpalChKUX JiH.

SIKo omiHIOBaTH mepeBard Ta Henodiku ¢yskiionyBanHs BE3, To mepesar
OlTbIe, a HEJOJIKM MOXKHAa MIHIMI3yBaTH, BCTAHOBHUBIIM CHCTEMY KOHTPOJIIO 3a
BUKOHAHHSM 1HBECTULIMHUX MporpaM Ta ISl KOPEKUii HEraTUBHUX TEHACHIN Y
¢dbyHKIIOHYBaHHI BUTbHUX 30H. BapTo, 11100 KOHTPOJIbHA A1SUTBHICTH HE MEPeNIKopKalia
cy6’extam rocniogaproBands BE3, ane, npu BuUMHEHHI JisHb, 5SK1 3a00pOHEHI, Ta HE
BIANOBLIAIOT, MeETI JisUIbHOCTI BigmoBigHoi BE3, ocobm, sgx1 1X BYHHSAIOTH
NPUTATATUCH J0 BiAIMOBIIATLHOCTI 32 3aKOHOJABCTBOM YKpaiHH. Y IIbOMY MOXE
JIOTIOMOT'TH eJIeKTpOHHMH KaliHeT cy0’exkta BE3 (3a 3pa3koM eneKTpOHHOro KablHeTy
B TOJATKOBUX BITHOCHHAX, €IMHOI aBTOMAaTHU30BAaHOI CHUCTEMH CYyAy TOIIO), WIO
3a0€3IeUnTh MOXKJIMBICTh KOMYHIKaIIli, OJIaHHS JTOKYMEHTIB, HaIaHHS JOTIOMOTH, a
TaKOX KOHTpOJIIO 3a cyO’exkramu rocnonaproBaHHsi BE3. Kpim Toro Ha croroasi,
MOIIUPEHHS HA0YJIM 1HyCTpialbHI TAPKH.

Sk 3a3nauae, bex 0.b., mpuiHATTS 3aKOHIB € BaXXJIMBOIO MPOOJIEMOIO, SKa
notpedye BupileHHs. 3a3Ha4eHl HaMH 3MiHU BapTo BigoOpa3uTH y 3akoHi npo BE3,
OCKUJIbKH HaBITh CBITOBA OpraHi3allis 30H BU3HAUAE, 110 3aKOHI Ma€ OYTH PO3IiT PO
niabery, nignpueMcrsa BE3 MaroTh 3BUIbHSUIMCH (UM IJIATUTH Y MEHILIOMY PO3MIp1) Bij
MUT, KCIIOPTHUX IMOAATKIB, BUILIAT, KBOT, [1J[B, IHIINX €KCIOPTHUX OOMEXKEHbB, 3a
BUHATKOM 3aTBEPKEHUX MI)KHAPOJIHUMHU JIOTOBOpaMH (yrojamu).

[TpoananizyBasim gocBia pyHkmionyBanHs BE3 y 1999 poui KaGiner Minictpis
y cBoiii IlocranoBi Bu3HauuB, moO mporpama QyHkiioHyBanHs BE3 (ska Oyna
3aMpoOBaHKEHHS CIIEL] PEKHUMIB , aJie BOJHOYAC 3a100iraTi (hopMyBaHHIO HAJAMIPHOI 1X
KUIBKOCTI 1 Hee()eKTHBHIN KOHKYPEHIIIT B 3aTy4eHHI1 iHBeCTOpiB. Peasizaliisi mo0KeHb
IpOrpaMM TaKoX MOB’si3aHa 3 BTUICHHAM JEPKABHOI MOJITUKU B c(hepl CTBOPEHHS Ta
BIJIMTPAIIOBAHHS TPUHIIUIIB YIIPABIiHHSA, MEXaHI3My (DYHKI[IOHYBaHHS PI3HUX THUIIIB
BE3. Ilomituka 1999 poky npompairroBaia 1o 2005 poky. Y 2014 poui Kpumceka
Kpu3a (aHekcig KpuMy) crippurHIIa OPUAHSTTS PILLIEHHS PO CTBOPEHHS BIANOBIIHOI

BE3. Take TuMuacoBe pillieHHs MOKHA Ha3BaTH ONTUMAJIBLHHUM IS TOIINIHIX YMOB,
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POTE MUTAHHS JAHOT TEPUTOPI 3aTUIIAETHCS HE BUPIIICHUM 1 Halla KpaiHa (pakTuaHo
HE 3J1CHIOE YIIPaBIiHHS HEIO.
Ha cporonHi, 3HOBy BapTO BIIPOBaJKyBaTu mporpamy ¢yHKIioHyBaHH BE3,
OCKUJIBKH CBITOBHUM JOCBIJ MOKA3ye, IO HaIlla KpaiHa BiJICTAE Bl IHIIIMX KPaiH y IbOMY

HaIPSIMKY.
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1.3 AHaui3 BiTYM3HSIHOTO Ta 3apyOiXKHOI0 3aKOHOJABCTBA HIOA0 JAOTPUMAHHS
NMPAaB JIJINHUA OPraHaAMy HALIOHAJbHOI NMOJIilil YKpainu

CyuacHe BITYM3HSHE CYCIIILCTBO KOPIHHUM YHHOM BIAPI3HAETHCS B1JI IONEPEIHIX
€M0X, OCKUTbKA OCHOBHOIO I[IHHICTIO BU3HA€E came JIroauny, il JKUTTS, 310pOB’ s, YECTh,
T1IHICTh, HEJOTOPKAHHICTh Ta 1HIN MpaBa, CBOOOIU M 3aKOHHI THTEPECH HEBIAIHHUX
G13MYHNUX 1 FOpUANYHUX 0C10. 3 METOI0 3a0e3neueHHs 3a3HaYeHUX YECHOT 00 €KTUBHO
GbyHKITIOHYE MyOJIIYHUH arapar, BEPIIMHOIO SKOT0, 3 OISy €(EeKTUBHOCTI JISIbHOCTI,
€ TIPABOOXOPOHHI OPraHu, M0 MalTh 3/IMCHIOBATHA 3aXUCT TPOMAJSH BiJl HAaWOUIBII
3HaYHUX BHJIB HeOesneku. [IpaBoOXOpoHHA MisUTBHICTH JIEPXKABH € TIPOBITHOIO
rapanrielo 3abe3nedyeHHs MPUHLIMIYY BEPXOBEHCTBA IpaBa 1 3A1MCHIOETHCA 4Yepes
CHUCTEMY TPABOOXOPOHHHUX OpraHiB, Ha SKI O€3MOCepeaHBhO IOKIAACHO (QYHKINT
3a0e3reueHHs TpaB 1 CBOOOJ JIFOJAWMHM Ta TPOMAJSHUHA BiJlT HAHMOUIBIIMX BHU/IIB
HeOe3MeKkn, OXOPOHHU IPOMAJICEKOTO TOPSAAKY; TIOTIEPEHKCHHS, BUSIBIICHHS, PO3KPUTTS Ta
NPUTTMHEHHS PABOTIOPYIIIEHB; HAIaHHS a/IMiIHICTpaTUBHUX MocyT. Cepen mpoodiiem, siki
BUpILIY€ Hapoj YKpaiHHW, OJHIEI0 3 HAUTOCTPIIMX € mpoOsiema 3/A1MCHeHHsS MpaB
JTIOOUHU Ta TpoMmaasHuHA. [ Toro mo0 B moBHOMY oO0Cs3i peanizyBaTd TpaBa,
CcBO0OJM Ta OOOB’S3KM JIOJAWHHU 1 TPOMaJsSHHUHA, MOTPIOHO iX 3HATU Ta BMITH iX
3axumaty. Crarrero 19 KoHcTuTyuii npaBoBuil MOpsAI0OK B YKpaiHi IPYHTY€ETbCS Ha
3acajax, BIATOBIIHO J0 SAKUX HIXTO HE MOXKE OyTH NMPUMYIICHUN pOOUTH Te, IO HE
nependadyeHo 3aKOHOJAaBCTBOM. OpraHu JAepaBHOI BJIaJd Ta OPraHd MICIEBOIO
CaMOBPSIyBaHHS, iX TIOCAIOBI 0COOM 3000B’s3aH1 MisITH JUIIE HA MIACTaBi, B MEXax
MOBHOBAXXEHb Ta y croci0, o nependadeHi Koncruryiiiero Ta 3akoHaMu Y KpaiHw.
€Bponeiicbka iHTerpaiis Y Kpainu 3000B’s13y€ Hallly JepKaBy 3a0e31eunTH e(peKTUBHE
(GYHKIIOHYBAaHHS  IHCTUTYTIB, SKI TapaHTyBaTUMYTh BEpPXOBEHCTBO IpaBa,
JoJiep KaHHs MpaB 1 CBOOOI JIIOJAUHM 1 TPOMAJITHUHA, 1X edeKTUBHUMN 3axucT. OTHUM
13 TakuX 3aBJaHb € yTBopeHHs1 MBC Ykpainu K HIMBUIBHOI'O OPTaHy €BPONEHCHKOIO
3paska.

Kuarw4oBi caoBa: mpaBa JroauHU, IHTErpailis, HallloHaJIbHA TOJIIII,

NOPYLIEHHS MPaB JIFOIMHH,3aKOHO/1aB4l HOBALIIi.
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[aTerpartiss 10 €BpONENCHKUX 1HCTUTYIIN BiAKpUBaE YKpaiHi HUIAX 10 OLIbII
IMIMPOKOi ydYacTl B CTPYKTypax MIKHApOAHOI Oe3neku, 3ade3neyye MOKIUBICTD
cnuibHUX 1 Ykpainu ta €C mono 00poTeOH 31 3IOYMHHICTIO. Y LIOMY KOHTEKCTI
eekTHBHA Ta IIJIECIIPSAMOBaHA MIsUIBHICTH MiHICTEpCTBA BHYTPIIIHIX CIIpaB 13
pO3rajgyKeHow CcucTeMorw mnpenactaBHukiB MBC 3a KOpJAOHOM cTae€ BaKJIUBUM
YUHHUKOM CTaOUTBHOCTI ¥ Oe3neku. 3Bakaroun Ha BukinageHe, MBC ynpoaorx 2014-
2015 pokiB y>KUTO HHU3KY 3aXOJIiB 110,10 pe)OpMyBaHHS OpraHiB BHYTPIIIHIX CIIPaB
VYkpainu Ha opranu HanionansHoi nominii Ykpainu|[13].

Hyxxe 6arato BITYM3HSAHHX BUEHUX JOCIIDKYIOTH 1€ MUTaHHS. Jledki 3 HuX:
B. ABep’snoB, I. ApictoBa, O. bannypka, B. bacc, B. bersenko, O. be3nainona,
1O. butak, JI. bina-Tiynoa, B. binoyc, I. bopomin, B.T'anyneko, B.I'apamyk,
1O. I'apyct, 1. I'omocuiuenko, C.T'onuapyk, I. I'punenko, T. Dypxiii, C. I'ycapos,
B. I'ycnaBcekuii,  B. lemuenko,  O. Ixadaposa, €. Hoxin, M. Jloporux,
A. €mictparoB, B.3apocuno, A.Ipanumyxk, P.Kamoxnauii, B. KoBaiabchbka,
A. Komswok, C. KiBanos, B. KoBanenko.Ane 4epe3 MOCTIMHI 3MiHA B CYCHIJIBHOMY
KUTTI Ta HEJAOCKOHAJIOCTI 3aKOHOJABCTBA, MHUTAHHA 1 MO CHOTOJHI 3aJMIIAETHCS
aKTyaJIbHUM.

3aKOHOMABIIl Ta €KCIEPTH HAIIOI KpaiHU 3amo3u4ylOTh €(PEKTUBHHUI TOCBIJ
3apyOKHHUX KpaiH 3 METOI0 aKyMIIIOTO JOCBIAY J1sl €heKTUBHOTO 3aKiHUYEHHS pedopm.
Tomy mnst anamizy O6epyThb HocBij, Hanpukiaa dpanilii, B mpaBoBiil cUCTEMi SKO1 B
oprasizalii CIiJ4oro anapaTry € CaMOCTIHHICTb CIIAYUX CYJIIB, MIJKOPEHHS 1X JIUIIIE
3aKOHY, BIJICyTHICTh CTOPOHHBOTO BTPYYaHHS B PO3CIIiTyBaHHS KPUMIHAIBHHUX CITPAB.
[leBHMMHM MOBHOBAXXEHHSIMM IiJI Yac pO3CIiAyBaHHS 3JIOYMHIB HAIUIEHUU Cynns 3i
cB000/ 1 yB’s13HeHb. KOHTPOIIO€ AiSUTBHICTD CIITYUX CYIIB CIITUUI OpraH, y poOoTi
AKOTO OepyTh ydacTh CyAMi amensuifiHoro cymay. IxHiil mpouecyanbHumii craryc
XapaKTEPHU3y€EThCSI TAKUMH OCHOBHUMH CYTTEBUMHU O3HAKAMM: CYIJIS JIi€ B CKJIAJIi CY Ty
Ta MPU3HAYAETHCA 1 3BUIBHAETBCA 3 mocaau IlpesmaenTom 3a momanHsM MiHicTpa
IOCTHIIIT; PIIEHHS CHITYUN CyAjasl MpUiiMae CaMOCTIMHO, KpIM B3ATTS Mif BapTy;
MPOBOAMTH CHiMYl 1i, ajne 1mo30aBieHuid MpaBa MOPYIIyBaTH KPUMIHAIBHY CIIPaBy,

npen’ sBIATH 0co01 0OBMHYBAaYEHHS, CKIaAaTH OOBUHYBAJILHUN aKT IMICIIA 3aKIHUCHHS
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po3ciigyBaHHs. Yci il ClI4oro CyIai MOXyTh OyTH ockapskeHi. [Ipoxypop He
HAJIJICHUNA TTpaBOM JaBaTd CHIAYOMY CYJJII BKa3iBKH, OOOB’SI3KOBI1 I BUKOHAHHS,
CKacoBYBaTH ioro pimeHHs. Caiquuii Cy i Ma€e IpaBo CaMOCTIITHO HaKJIaAaTH 3HAYHI
mTpadu Ha 0C10, K1 HEHAJICKHUM YHHOM BHKOHYIOTH MpoliecyalibHI 000B’ s3ku[ 14].

VY cBoill AisbHOCTI MIHICTEPCTBO BHYTPIIIHIX CIOIPAaB YKpaiHU Ma€e KepyBaTUCs
MOJIOKEHHSIMU YTOAM TIPO acoIiamifo MDK YKpaiHOI, 3 OJHI€T CTOPOHHU, Ta
€pporneiicbkkum Co1030M, 3 1HILIOI CTOPOHM, IO BU3HAYa€ SIKICHO HOBUHM (dopmar
BiIHOCHH 3 €C Ha NPUHIUIIAX «ITOJITUYHOI acolliallii Ta EKOHOMIYHOI 1HTErpaiii» Ta
€ CTpaTeriYHUM OPIEHTUPOM CHCTEeMHHX pedopm B YKpaiHi i nmepedy10BU CUCTEMHU
IPaBOOXOPOHHUX OpraHiB 30kpema [15].

[IpaBooxopoHHa cdepa B yci yacu Oyiia oJiHI€0 3 YMOB (POpMyBaHHS MPaBOBO1
JIEp’KaBH, aJpKe BOHA € TApaHTOM CTBOPEHHS YITKOIO MEXaHi3My KOHTpPOJIO 3a
IPABOMOPSIKOM 1 3aKOHHICTIO B CYCNUIBCTBI. €Bporeizalisi CycnuibCTBa, IParHeHHs
1HTerpailii B €BpONeMChKU MPOCTIP, 3aXUCT MPaB, CBOOO TPOMAJISIH, JIEMOKPATH3ALis
3YMOBJIIOIOTh HEOOXIHICTh TOOYJIOBH SIKICHO HOBOi MOJIeNll IMPaBOOXOPOHHUX
OprasiB, Kl BIAIrparOTh BU3HAUYAJIbHY POJb y 3aXMCTI MpaB 1 CBOOOJ JIOJUHU Ta
rpoMaasinuHa. [lommpeHicTy KOpyMIlii B yCiX €IIeJIOHaX BJaju, 30KpeMa 1 B camii
pPaBOOXOPOHHIA cdepl, CBIIYUTH MPO HEAOCKOHATICTh 1 HEePEKTUBHICTD
dbyHkionyBaHHs 1ux opraHiB. «Temedonne mnpaBo», T00IFOBaHHS 1HTEPECIB,
nopyuieHHs: €BpOINeCchbKOi KOHBEHIIIT 3 TIpaB JIIOANHHU, HU3bKHUUN PO eCciifHI PIBEHb
BUMAaraloTh HETAWHOiI pO3pOOKH JEpXKABHOI TMOMITHKA M0A0 pedhOopMyBaHHS,
YAOCKOHAJICHHSI Ta ONTHUMI3allii NPaBOOXOPOHHUX OpraHiB, 30KpeMa OpraHiB
BHYTPIIIHIX CIpaB. A SIKIIO B3SITH J0 YBard 3HauHI Pe30HAHCHI 3JI0YMHU , SIK1 CKO1JIN
HOJIIEHCHKI, TO MOKEMO CKa3aTH TOYHO, 1110 MPAIIOBATH IIIE € HAaJ YHM.

[Totpeba pedopmyBaHHS MPABOOXOPOHHOI CHCTEMHM  3aKkpiluieHa Ha
3aKOHOJaBUOMY piBHI. BiamosigHo no cr. 8 3akony VYkpainu «Illpo ocHOBH
HAI[lOHAIBHOI Oe3neKkn Y KpaiHn» «peopMyBaHHS TPABOOXOPOHHOI CUCTEMU 3 METOIO
MiIBHUINCHHS €(QEeKTUBHOCTI 11 MJISJIBHOCTI HAa OCHOBI OINTHUMI3aIil CTPYKTYpH,
M1JBUIICHHS PIBHS KOOPJWHAIIIT AiSUTbHOCTI TPAaBOOXOPOHHUX OPraHiB, MOKPAILICHHS

ix (hiHaHCOBOTO, MaTepiabHO-TEXHIYHOTO, OpPraHI3aIiifHO-MPABOBOTO 1 KaJIPOBOTO
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3a0€3MEeUYCHHS» € OJHUM 3 OCHOBHHMX HAIPSMKIB JIEPKaBHOT TMOJITUKU 3 THUTAHb
HalllOHAJIbHOI Oe3neku YKpainu y cepi nepkaBHoi 6e3mexu[ 16].

Bignosigno no ct. 38 Konctutyuii YkpaiHu rpoMaasiHd MarOTh OpaBo OpaTu
y4acTb B YHpaBliHHI JepkaBHUMHU crpaBamu[l7]. Ilpuknagamu Takoi ydacti
TPOMAJISH CTAJIMBKIIFOYCHHS MPEACTABHUKIB TPOMAJICBKOCTI 10 CKIaAy aTeCTaIliiiHuX
KOMICIi4, 3alIPOIIEHHS iX JI0 y4acTi B poOOTI KOJETiid. 3a3HAaYeHUM 3aX0JaM CIIPHUSIIO
dopmyBanus npu MBC Vkpainu Ta o0jacHUX YNpaBIiHHSIX TPOMAJACHKUX paja 13
NUTaHb 3a0€3MeUeHHs TpaB JIIOJWHUA, CTBOPCHHS YTPaBIiHHA MOHITOPUHTY
JTOTPUMAaHHS MPaB JIFOAWHU B JIISUIBHOCTI OpraHiB HAI[lIOHAILHOI MOTIIT, III0 ICTOTHUM
YMHOM BIUIMHYJIO Ha piBE€Hb JOBIPH CYCHUJIbCTBA A0 IMOJILIT Ta PO3LIMPEHHS 1
3MIIHEHHS TAKUX BIIHOCUH y MailOyTHbOMY.

Bimomunii KOHTpoib 3a 3a0e3neueHHSM TMpaB 1 CBOOOA TIpoMajasH B
aJIMIHICTPATUBHIN AISUIBHOCTI MOJILIIT € OJTHUM 13 BUIB KOHTPOJIO SIK PYHKIIT yTIPaBIiHHS
1 CTQaHOBUTH JISUTBHICTB 31 CIIOCTEPSIKCHHS, aHAI3y W IMEepeBIpKH 00’€KTIB KOHTPOJIIO
(oprasiB Ta MiAPO3AUIIB MO, TPALIBHUAKIB MOJIIIIT), IO COPsSMOBaHA Ha 3aro0IraHHs,
BUSIBJICHHSI Ta TIPUTIMHEHHSI JTiH, 10 CyTepeyaTh YCTaHOBJICHUM 3aKOHOJIABCTBOM Y KpaiHH
Ta MDKHAPOJHUMH MIPABOBUMH aKTaMK HOpMaM TpaBWIIaM 1 cTaHaapTam y cdepl 3aXUcTy
npaB 1 CBOOO/T JIFOJJMHU Ta TPOMAa/ITHUHA.

OxkpeMuM HampsIMKOM JISJTBHOCTI MPABOOXOPOHHUX OPTaHiB € PO3POOICHHS
QITOPUTMY I TiJ 9ac OXOPOHW MHUPHHX 310paHb 13 METOIO 3a0e3rnedyeHHs MpaBa
IpPOMaJISTH Ha CBOOOJY CJIOBA, BUPAKCHHS TMOTIISIB 1 TIEPEKOHAHB. Y TOJIIMEHCHKUX
miapo3auiax Mae OyTH 3alpoOBaKEHO CIeIiaibHE HAaBUAHHS IMEPCOHANTY 3 METOIO
3a0€3IeueHHs MpaB JIOJIUHM 111 4ac CIy>X00BOi MisSIbHOCTI. Bunaaku 3actocyBaHHs
CuiaM Ta (I3UYHOrO MOPUMYCY IiJI Yac TaKUX 3aXOJIB MalTh OYTH YITKO
periaMeHTOBaHI HOPMAaTUBHUMU TIPUIIMCAMH, Y TEPEBaXHIM OUIBIIOCTI —
CaHKIIIOHOBaHI M pETEIbHO PO3IIISIHYTI KEpPIBHUITBOM IMOJILIi pa3oM 3 IHIIUMHU
opraHamMu, IO KOHTPOJIIOIOTh [ISJBHICTh TMOMIIii, 3 OOOB’SI3KOBOIO YYacCTIO
IPOMAJICHKOCTI. Y3araial Kaxy4du, MapJamMeHT MaB OM YXBaJUTH 3aKOH MPO CBOOOTY
MHUpPHHUX 310paHb, B IKOMY IMepen0aunTy BCi Jii MOMIIii B CUTyalisaX, sIKI BUHUKAIOTh

i 9yac MUpHUX 310panb[18].
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OmauM  cocoOOM — BHUPIIIEHHS  HEJOCKOHAJIOCTI  3aKOHOJABCTBA, IO
perjiiaMeHTy€e TOBHOBa)XXCHHINPABOOXOPOHHUX OpraHiB y cdepi 3ade3nedeHHs
0COOMCTHUX MpaB JIFOJUHH, € CBOEYACHA POTALIS 3aCTAPUIMX IPABOBUX AKTIB HA OLIbIII
TOCKOHAJI 1 epeKTUBHI. Y TOCKOHAJICHHIO MIIJIATal0Th HE TIJIbKY 3aKOHH, a M BIIOMY1
HOPMATUBHO-IIPABOBI aKTH, OCOOIMBO OpraHiB HAI[iOHAJILHOI HOMIM{i. IX romoBHe
MPU3HAYEHHS TIOJISATAa€ B TOMY, 1[0 BOHM MAarOThbyCTAHOBIIOBATH HE MMOBHOBAXKCHHS
OKPEMHUX CTPYKTYPHHUX IIJIPO3/LIIB, a 3IMCHIOBATH PO3IIOI1] 3arajJbHOi KOMIIETEHIIIT
B cepi 3a0e3neueHHs KOHCTUTYIIHHUX OCOOMCTHX MpaB JIFOANHH, SKa B)KEe BUSHAUCHA
BUIIUMHU 32 FOPUIAIHOIO CUJIOIO MIPABOBUMH aKTaMH, M1XK IiIPO3A1IaMH HaIllOHATBHOT
MOJTIIIIT BIJIMOBIAHO JI0 TTOCTABJICHUX NIEPE]] HUMU 3aB/IaHb, a TAKOK BPAXOBYIOUU CUITU
Ta 3aC00M, SIKHUMU BOHU BOJIOJIIIOTh.

TakumM 4YMHOM, MOXKEMO 3pOOUTH BHUCHOBKH, IO cdepa aaMiHICTPATHUBHO-
IIPABOBOTO 3a0E3MEUCHHs JOTPUMAHHS IMpaB JIIOJWUHA B MPABOOXOPOHHUX OpraHax
VYkpainu ik cucTeMHU €BOTIOIIMHUX 1 PEBOTIOIIMHUX MPABOTBOPYMX 3aXO0/lIB B yMOBaX
Cy4acHUX BUKJTMKIB noOy1oBaHa HA  JIFOJUHOIEHTPUCTCHKIN Teopii
aJIMiHICTPATUBHOTO IpaBa Ta BUKOHAHHI MIXKHAPOJHUX 3000B’s13aHb YKpaiHU Mepes
€pornelicbkor0 CHiIbBHOTOIO 100 YTBEPXKEHHS MIPUHIIMITY BEPXOBEHCTBA ITpaBa Ta

MOBaru J10 Mpas JIOJUHU i OCHOBOIIOJIOKHHUX CBOOOI.
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SECTION 2. BANKING LAW

2.1 Cy®’eKkT KOHTPOJIIO 32 AisiIbHICTIO O0aHKIB B YKpaiHi. [lisabHicTs doHay
rapaHTyBaHHA BKJIAAIB Gi3HYHHMX 0Ci0

Jlitoua cucrema rapaHTyBaHHS BKJIQMiB (I3WYHUX 0Ci0 HACHOTOAHI € J1€BHM
MEXaHI3MOM 3aXMCTy MPaB Ta OXOPOHIOBAaHUM 3aKOHOM 1HTEPECIB BKJIAIHUKIB, y pa3i
HECIIPOMOXHOCTI BUKOHAHHSI CBOIX 3000B’s3aHb OaHKaMH, 110 T03BOJIsI€E BUKOHYBATH
3aBJIaHHS 10JI0 3aXUCTY iX MaTepiajibHUX 1HTEPECIB Ta 3a01LIAKEHb Bl HETaTUBHUX
HACJIJKIB OaHKpPYTCTBAa OaHKIB, MiJBUILNECHHS JOBIPU 10 OaHKIBCBKOTO CEKTOpPY, a

TaKOX IMATPUMAaHHHS COIIaJIbHO-€KOHOMIYHOI CTa01IBHOCTI Y KpaiHi.

Po6ora cucremu rapantyBaHHs BKJIaAiB (izuuHux oci6 (Hagami CI'BDO)
YMOJKJIUBIIIO€ 301JIbILIEHHS MACUBIB KOMEPLIMHUX OaHKiB YkpaiHu. [y BKIaAHUKIB
0aHKIB 1151 cCTeMa SBJIsi€ COO0I0 OWH 13 (PaKTOPIB, CIIOHYKAIOYUX 1HBECTYBATH I'POIIIi

B 0aHKH 1 OTPUMYBATH MIEBHUHN JOXI/I.

OnwuH 3 dakTopiB, 1110 BUKOHYE DOHI rapaHTyBaHHS BKIAIB (Pi3uyHUX 0OCIO - 11e
MOBEPHEHHS 1X 3a0IIa/DKEHb MPU yMOBI BU3HAHHS 0aHKY HEIIaTocrnpoMokHuM. Lle
noroMarae 30epeKeHHI0 MOKIIMBOCTEH OaHKY MO0 MATAHHS BUKOHAHHS HUM CBOIX
00O0B'SI3KIB  TIepe/l KOPUCTyBadaMH iX TOCIYyT TOOTO BKJIAJIHUKaMH, 3a0e3leuye
UYacTkoBe 30epexeHHs Iep>KaBHUX KOIITIB, BArOMO MiJBUIIYE JOBIPY 10 0aHKIBCHKOI

cucremu [19].

B Toii xe wac edextuBHa pobora CI'BDO He sBisge co0OW0 TapaHTIiIo
3a0€e3MeUeHHs TIaTOCTIPOMOXKHOCTI OaHkiB. Tomy 3a nmanumu QPoHay Ha erarmi

nikBimamii nepeOyBaroTh 0au3bpko 90 6ankis [20].

['010BHUMY MPUYMHAMHU BEJIUKOTO 30UTBIIEHHS KIIBKOCTI HETJIATOCITPOMOXKHUX
OankiB Ta OaHKIB, 10 MepeOyBalOTh Ha eTami JikBiAawii B YKpaiHi, siBiasie co0o0ro
HEJOCKOHAJIICTh 3aKOHOJIABUOTO 3a0e3MeUeHHs Ta HU3bKa €(PEeKTUBHICTh KOHTPOJIIO 32

1X JISUIBHICTIO.
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VY HaykoBUX poOOTax O0COOJMBY yBary JOCHIKEHHIO PEryJISTOPHOI JTisSIIbHOCTI
®onay npuaisiu O. b. bunincska [19], A. I'. Byxrtiaposa [21], B. I. Orienxko [22], B.
B. KoBanenko [23] Ta iHmi. AHami3yloud Ta poOJissyl BUCHOBKH pE3yJbTATIB
NonepeHIX JTOCTIKEeHb 3 1i€l MpoOJeMaTuK, MOXKHA KOHCTaTyBaTH, 10 B JIAHHUN
qyac Meperjsiy moTpeOyroTh JesKi MOJOXKEHHsS 3aKOHOJABCTBA IIOJ0 BU3HAYCHHS
BUHATKOBUX OCOOJHMBOCTEH perynsaropHoi aisuibHOcTi @oHmy B airouiit CI'BDO,

IHCTpYMEHTApIIO 11 31MCHEHHS TOIIO, 110 1 00YMOBHIJIO BUOIp TEMH.

Mera: gocaiguTH OCHOBHI acnekTu 3abe3nedeHHs podotu ¢pyHkuii CI'BOOTta
perymtoBadHs DoHy, 30KpemMa 0COOTUBUX JTiii 31HCHEHHS HUM (PYHKITIT KOHTPOJIIO 32
TISJIBHICTIO O0aHKiB 1 BHU3HAQYEHHS MOXJIMBOCTI YJAOCKOHAJEHHS MPaBOBOTO

perysatoBaHHs B AaHii cdepi.

Opnum 3 HadronoHimux 1uiet @ouay € 3ade3nedeHHss poOOTH (YHKIIIOHATY
CI'B®O 1 BuaalieHHs HEIJIATOCIPOMOKHUX OaHKIB 3 PUHKY. JlJis BUKOHAHHS LIbOT'O
3aBmaHHs mepin 3a Bce, DoHa akymyimoe (iHAHCOBI KOIITH, OTPUMAaHI 3 yKa3aHUX
3akonom Ykpainu «IIpo cuctemy rapaHTyBaHHS BKJIAIiB (DI3UYHUX OCIO» Keped,
BUKOHY€ MWJIBHUIA KOHTPOJIb 32 LIJTICHICTIO T4 CBOEYACHICTIO MepepaxyBaHHs 300piB

koxHUM wieHoM Douay(ct. 4 3akony) [24].

['onoBHUM kepenoMm opranizamii komTiB PoHAY B mepioJl CTabLILHOCTI
0aHKIBCHKOTO CEKTOPY Ta MaJleHbKOI KiTBKOCTI 00aHKPYTIINX OaHKIB € PeryJsipHUN
giTkuit 301p. Bin cknanae 6inbire 80% Bif icHYyI0UMX OAHKIBCBKMX HAJIXO/KEHB. A.
C. Ckipka ta b. II. AgaMuk 3ynuHSIOTh CBOIO yBary Ha TOMY, 1[0 PETYJSPHOro 300py
HEJOCTAaTHbO HABITH JJISl BINIIKOJYBaHHS BKJIAJIIB KpeauTOopam OaHKy, TOMY IO B
CepeIHhOMY 32 OCTaHHI POKH BiH CTAHOBHTH 3,5 MIpI. TPH., B TOH Yac KOJIU BUIUIATH
rapaHTOBAaHOI CyMH BKJIaJJHUKaM HEIUIaTOCIPOMOXHUX OaHKIB — Yy BICIM pa3iB

oinbiie. ToMmy 1 BUHUKAE 3piCT MOPAIBHOTO PU3HKY 13 OOKY BIIaCHHKIB OaHKIB [26].

BuxomoM 3 1poro mosioxkeHHs Moke OyTu 30uablieHHs KomTiB DoHay 3a
PaxyHOK 3HAYHOTO 30UTBIIEHHS MOJIMBOCTEH BUKOPHUCTAaHHS JU(PEPEHIIINOBAHOTO
MiIX0My JO HapaxyBaHHS pErysipHUX 300piB OaHKaMH-ydacHUKaMu. Tomi

MPOTIOHY€EMO 3MIHUTH MiJIX1]T 10 OOUUCIICHHS PEryJIspHOro AudepeHiiioBaHoro 300py

25



SCIENTIFIC APPROACHES IN JURISPRUDENCE
3pOoOUBIIM PO3MOALT 6a3u WOTO HapaXyBaHHS Ha J[BI TPYIHU: OCHOBHY Ta JOJaTKOBY.
Perynsaphi 300pu 3a OCHOBHOIO 023010 HapaxyBaHHS MOBUHHI 3/[1HCHIOBATUCS 3T1HO 3
4. | cT. 22 3akony Ykpainu «IIpo cucremy rapantyBanHs BKIaAiB (Pi3UIHUX 0CI10»; 32
JOJIATKOBOIO — IIUIIXOM 3HAYHOT'O 301bIIIEHHS] 0a30BOi PIYHOI CTABKH MPOIOPIIIAHO
10 30UIbIICHHS] BCI€l CyMH TPAaHMYHOIO PO3MIPY BIJIIKOJYBAaHHS 3a BKJIAJaMHu 3a
1HIIIATUBOIO OKpeMHux OaHkiB. Bkazani pekoMmeHnaiii CTOCOBHO HapaxXyBaHHS
perynsipHoro audepeHIiioBaHoro 300py mpornoHyeTrbes ponatu a0 llopsaky
pPO3paxyHKy po3MipiB peryisipHux 300piB g0 @onay y dopmi mudepeHIiioBanux
300piB, MPUUHATOTO 3TiAHO 3 PimeHnHsM BukoHaBYOi Aupekiii ®oHTy rapaHTyBaHHS
BKJIa[1B (i3uyHux oci® Bix 2 nunHs 2012 p. Ne 1, 3apeectpoBanoro B MiHicTepCTBI

roctuiii Ykpainu 27.07.2012 Ne 1273/21585 [27].

HaBeneni npukiaay 3MiH 103BOJIATH 3011bMMTH KOIITH DOHAY, a OTKE 3MOKYTh
y pa3l BIAKIMKAHHSA JIILEH31T Ta JIKBiJalli 0aHKy, CIPUATA CBOEYACHOMY BUKOHAHHIO

3000B’s13aHb MO0 BIANIKOAYBAaHHS BKJIAIIB.

Kpim Toro Bumarae mpaBoro peryiaroBaHHS MUTaHHS 3 OOKY pO3MIMPEHHS KypCiB
po3minieHHs1 KowTiB POHIy, OpraHizamis SKUX NOBMHHA 3a0e3MevyyBaTH IEBHHIA

PIBEHB JIIKBIHOCTI.

CkaXiMO OKpeMO ICHy€ HEOOX1IHICTh J03BOJIeHHS DOH]ly 1HBECTYBATHU KOILUTH
OKpIM JIepKaBHUX IIHHUX TanepiB B IMOTEYHI I[iHHI mMamnepu, IO CTBOPUTH
MOMJIMBOCTI JUIA AuBepcudikalii pu3uKiB, MOB’I3aHUX 3 BIJCYTHICTIO JIOCTaTHHOTO
00cAry KOWTIB JUIsl BUILJIATH BIJIIKOAYBaHHS BKJIAJHUKAM y PAHIIIE€ BCTAHOBJICHHM

cTpok [28].

Bianogiguo g0 1. 2 4. 1 c1. 30 3akony doHj 3a1iiCHIOE YIIPaBIiHHS Ta KOHTPOJIb
HaJl poOOTOI0 OaHKIB HIJISSXOM KOHTPOJIOBAaHHS 32 BUKOHAHHSIM 3000B’s13aHb OAaHKIB
yepes ix yuactio B CI'BDO [24]. ToOTo 3aKk0HOIaBEIb BCTAHOBUB T€, 110 KOHTPOJIb

3aiicHIOEThCST DOHAOM B MeKax OaHKIBCHKOTO PETYJIIOBAHHS, € HOT0 YaCTUHOIO.

Peanizamis ®ongom GyHKITT KOHTPOIIO 32 MISUTHHICTIO OaHKIB IOTPUMYETHCS 3
ypaxyBaHHSM TaKOTO0 MOMEHTY: KIIFOYOBOIO METOI0 KOHTPOJIbHOT AisTbHOCTI DOHY €

3a0e3nedeHHsl 1oTpuMaHHs OaHkamu-ydyacHukamu CI'BDO Bumor, 3artBepkeHUX
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HOpPMaTUBHO-IIPaBOBUMH akTaMu DOHAY CTOCOBHO CBOE€YACHOI'O MOJAHHSM 3BITIB 32
(GopMOI0, BCTAHOBJEHOI UWHHHMM 3aKOHOJIABCTBOM Ta MeEpeBipKa BUKOHAHHS

000B'A3KIB 0aHKIB NOB’s13aHUX 3 iX npucyTHicTI0O B CI'BOO3rigHo 3 . 2 4. 1 cr. 30

3akony) [24].

bepyuu 10 yBaru 3azHaueHe, HOMITHO, 110 KOHTPOJIb 3a AISUIbHICTIO OaHKIB 3 OOKY
®doHay MOTPIOHO PO3YMITH SIK KOMIUIEKC BIOPsAAKOoBaHUX aiki DoHy, HAIIJICHUX Ha
CIIoCTepekeHHsl 3a poOoToro OaHkiB-yyacHUKIB CI'BDO, mepeBipky I0TpUMaHHS
HUMU 3aKOHOJIABCTBA YKpPATHU 3 IIJUTIO 3a0€3MeUnTH BUKOHYBAaHHS 00O0B's3KiB OaHKIB
noB’s13aHuX 3 iX yuacTio B CI'BDO, BusiBieHHS OPYIICHD, TPUTITHEHHS] BAHHUX 0C10

710 BIAMOBIIANILHOCTI, HAIaHHSI PEKOMEHIalllid II0/10 X CKOPIIIOT0 YCYHEHHH.
OTxe, KOHTPOJIb 3 cTOpoHH POHAY 3a TIIIbHICTIO OAHKIB € YIPABIIHCHKOIO
JISITBHICTIO, SIKA MOYKE Peali3yBaTHCS B MEKaX PEryJitordoi AisapHoCcTI DoHy.

BapTo 3BepHyTH yBary, 110 KOHTPOJIbHA AisUIbHICTE POHIY HECPOMOKHA 0€3

3aCTOCYBaHHS IHCTPYMEHTIB BiJIMOBITHOTO KOHTPOJIIO.

C. B. banwaii migkpecnioe, 10 MNIATPUMAHHS —JIEp)KaBHUM  OpPraHOM
Oe3nepediitHOro  (yHKIIOHYBaHHS OaHKIBCBKOI CHCTEMM KpaiHW mependadae
yKUBaHHS €KOHOMIYHHUX, PETYJISITUBHO-HAIJISAOBUX 1 CTaOUTI3AIIMHUX 3aX0/1B. AJjie
BUCHUH 3ayBaXKye€, 10 TOJOBHHMM 1HCTpyMEHTapidl peasizallli HarjisgoBux (QyHKIIHA
YIOBHOB)XCHUMH OpraHaMU PI3HHMX JIep>KaB MaiKe OJHAKOBI 1 mependavyaroTh Taki
i

* YyCTAHOBJICHHSI Ta HATJISI/T 32 YITKUM BUKOHAHHSIM PETYJISTUBHUX BHMOT;

* IOCTIMHUN NUCTAHLIMHUA MOHITOPUHT, IOCIIIKEHHS 3BITHOCTI Ta aHaTi3

(1HaHCOBOTO CTaHy OaHKY;

* €I130/IMYH1 MPOBEJCHHS TEMATUYHUX a00 KOMIUIEKCHUX MEPEBIPOK AISUIBHOCTI

OaHKy Ha MicIli (1HCTIEKTyBaHHs Y4 BUBUCHHSI BUCHOBKIB 30BHIIIIHIX ayJIUTOPIB);

* BXXMBAHHS 3aXO0J1B BIUIMBY Ha OaHK (MOINepe/KeHHs, mrpadu, oOMEeKeHHS Ta

BIJIKJIMKAHHS JIIEH311, BBEJICHHS 30BHIITHBOTO YIIPaBIIiHHSA OaHKOM Ta iH.) [29].
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3rigHo 31 cT. 31 3akoHy OaHK MOBHMHEH B O0OB'A3KOBOMY MOPSJIKY HaJaBaTH [0
®onny 0anaHCOBI 3BITH, 3BIT ayJIUTOPA, Ta 1HII 3a3HayeH1 POHI0M (OpMHU 3BITHOCTI,
JTOKYMEHTH Ta iH(popmarltito, HeoOXiaH1 331711 BUKOHAHHS DOHIOM IIiIeH, 3a3/1aeriap
nependoayeHux came MM 3aKOHOM, Y BHU3Ha4y€HI CTPOKHU Ta (GopMi BCTAHOBIEHHUX
HOPMAaTHUBHO-NIpaBOBUMHU akTamMu QPonny. TakuMm 4YMHOM, OJHHMM 13 IHCTPYMEHTIB

KOHTPOJIIO € TIOCTiiHa mepeBipka 3BiTiB DoH0M [24].

Kpim Toro, 3rimHo 31 cr. 32 3akoHy ®OHIOM 3A1MCHIOIOTHCS IUJIAHOBI Ta
no3ariaHoBi niepeBipku 6aHkiB-yuacHuKiB CI'BDO 3amis ix konTpomo. PoHJT TaKOX
Ma€ MPaBo MEePeBIPATH OAHK II0JI0 BUKOHAHHS HUM 3000B’s13aHb OB’ 3aHUX 3 YYaCTIO

B CI'BDO moxo:
* IPaBAUBOCTI HaJaHOT DOHY 3BITHOCTI;

* BAYEPITHICTh 1 CBOEYACHOCTI po3paxyHKiB 3 ®oH0M 3a 300pamu 10 DoHIy Ta

HapaxoBaHOIO MEHEI0;
* BUYCPITHICTD 1 MPABIMBOCTI BEJICHHS 0a31 JaHUX IIPO BKJIATHUKIB,

* TOTPUMAaHHS BUMOT I0A0 1H(OPMYBaHHS BKJIAJAHHUKIB MPO ydacTb OaHKYy Yy

doHpi;
* TOTPUMAaHHSI 1HIIUX BUMOT 3aKOHY Ta HOPMaTUBHO-IIPABOBUX aKTiB [24].

VY pesxux cutyamisx @oHa Mae MpaBoO MPOBOAUTH IMO3AIUIAHOBI MTEPEBIpKH 200
BIJIMOBITHO O CT. 32 3aKOHY MPUEAHYBATHCH O 1HCIEKIIHHUX niepeBipok HBY, 3a
BJIACHUM KJIOMIOTAHHSIM, NUJISXOM 3aJy4YeHHsS MpaliBHUKIB DOHAY sl MpPOBEICHHS
IHCTICKIIMHUX TIOBHUX TMEpPEeBIPOK OaHKIB Ta iX OJAHHA /0 CKJIaAy IHCHEKIIHHOT
rpynu. s mpariBauka @oHTy, M0 BXOAUTH 10 CKIady iHcnekmiiaoi rpynu HBY

BUKOHABUOIO upekiliero DoHTy 3aTBEpIKY€EThCSI OKpEMi eTaru nepeBipku [24].

VY pasi cra”HoBieHHs1 OaHKY /10 KaTeropii npoodsiemHux, oHJ BOJOAIE MPaBOM
BUKOHYBAaTH HE3aIlJIAHOBAHY MEPEBIPKY TaKoro OaHKy 3 IHIIUX MUTaHb Ta CTOPIH
TUSTBHOCTI, KpIM MependayeHnX 3aKOHOM, MEepetiK sSIKUX BHU3HAYAETCS BUKOHABYOIO
mupekmiero oHAy 3 MUUIF0 HaKONMWYCHHS iHGopMalii s MiATOTOBKH IIIaHY

BpEryJIFOBaHHS TNPoOJeMHOro OaHKy Yy pa3i HOro BUIHECEHHS [0 PO3JAUTY
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HCIIATOCIIPOMOJKHHUX, BOAHOYAC 3  MCTOXO BHU3HAYCHHA BapTOCTi aKTUBIB

npobseMHoro 6anky (4. 7 ct. 32 3akony) [24].

To6T0, mUIAXOM pO3’SICHEHHS HABEACHMX HOPM 3aKOHY MOXHa CIpoOyBaTH
3poOUTH BUCHOBOK, 1110 POH/I Mae IOBHE MPaBO 3/1MCHIOBATH SIK JJOKYMEHTANbHI, TaK
1 (hakTH4YHI MepeBipKU OAHKIB 3a/Ji1 BIEBHEHOCTI B BUKOHAHHI HUMHU 3000B’s3aHb

noB'si3aHuX 3 npucyTHicTi0O B CI'BDO.

OxpiMm Toro, @oH Mae MOBHE MPaBO BUMAaraTH BiJl BU3HAYEHOTO OaHKY MOJIaHHS
iHdopmartii 3 mikaBasiaux (HoHJ TUTaHb (PYHKIIOHYBaHHS. baHK B TOW cammii dac
3000B’s13aHMI HamaTy Taky iHpopMmanio a0 PoHAy y BHU3HAYEHI Yac Ta B ¢opwmi,
BU3HAYEHUX BIJIMOBIAHOIO A0 cutyalii BuMorow ®onny. banku 3a3Buyail HagaOTh
iHpopMallito, MmO MOXE MICTUTH B €001 OaHKIBCBKY TAa€MHUIIO, y TOPSAKY,

BU3HAYEHOMY B CT. 62 3akoHy Ykpainu «IIpo 0aHku 1 6aHKIBCHKY AisIbHICTEY [30].

TakuM 4MHO 111€ OJTHUM METOJIOM KOHTPOJIt0 0aHKIB 3 00Ky DOHAY € 3aIUTH MPO
HagaHHs iHpopmarii. 3rigHo 3 4. 1 cT. 33 3akoHy B pa3i MOpYyUIEHHS OaHKaMu
3akoHoAaBcTBa po CI'BDO doHp, afekBaTHO BUNHEHOMY MOPYIICHHIO, BUKOHYE i1
HaTpaByieHl Ha OaHKW aJIMIHICTPATUBHO-TOCTIONAPCHKI CAHKIIT y BUTIISA/II THCEMOBOTO
3actepexeHHss abo mTpady UM PO3MOPSKEHHS IIOJ0 YCYHEHHS IOpYIICHb

3akoHoaBcTBa po CI'BOO[24].

3BepHIMO yBary Ha Te, IO BiAMOBiIHO A0 cT. 238 ['ocmomapchkoro KOACKCY
VkpaiHu aaMIHICTPaTUBHO-TOCHOJAPChKI  CAHKIII BU3HAYAIOTHCS SIK  3aXOAU
OprasizaiifHo-1paBoBOro ab0 MalfHOBOTO XapakTepy, 0 MOXYTb OyTH 3aCTOCOBaHI
710 cy0’€KTIB TOCTIOJIAPIOBAHHS OpraHaMu JIep >KaBHOI Bllau a00 OpraHaMH MiCIIEBOTO
CaMOBpSITyBaHHsS 3a TOPYIICHHS BCTAHOBJICHHUX 3aKOHOJABYMMH AaKTaMH MPaBUII
BUKOHAHHSI TOCIIOAAPCHKOT IISJIbHOCTI, HAlJIEHI HAa MPUIMHEHHS MPaBOMOPYIIEHHS

cy0’€eKTa TOCIOIapIOBaHHS Ta JIIKBIIaIl0 HOoro HacmiakiB [31].

O. I1. IToanepkoBHUI BBaXKAE 111 CAaHKIIIT OJIHIEIO 3 6ararbox GopM rocrnoIapchbko-
npaBoBoi BianoBigansHOCTI [32]. Omrak O. I1. PgOuenko migKpeciroe, mo iX Kparie

PO3MIISAATH SIK BUJ aIMIHICTPATHUBHOI BIAMOBIAANBHOCTI [33].
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H. 1O. KanTop 3BepTaec Hamry yBary Ha Te, IO IIi CaHKIIi MarOTh HE TUIBKH
pENpeCUBHUM, a TAKOXK W MPABO3aXMCHUN XapakTep, 1 CIPsMOBaHI Ha 3a0€3MEeUeHHs
YMOB JIJIsl PO3BUTKY U peaizalii eKOHOMIYHUX 1IHTepeciB YKpaiHu. 3B1ICH BUXOAUTH,
mo W MeTa aAMIHICTPaTUBHO-TOCHOJAPCHKUX CAHKIIA HEOJHOpITHA: 32 CBOIM
I[IJTbOBUM TMPU3HAYCHHSIM BOHHM MAalOTh MOXJIMBICTh MAaTH NMPUITUHEHHS TOIATBIITNX
IPABOMOPYIIEHb y TPOIECI BUKOHAHHS TOCHOJAPCHKOI ISTIBHOCTI, B1JHOBIICHHS
NOpPYIICHUX TpaB, 3a0€3MEUeHHs HaJeKHOi peami3alii HOpM 3aKOHOJABCTBAa abo

MOKapaHHs 32 CKOEHE MPaBONOpyLIEHHS [34].

MaeTbcsi Ha yBaszi, 10 TPO HAJNEKHICTH aIMIHICTPATUBHO-TOCIIOAAPCHKUX
CaHKI[M, 3acTocoByBaHMMU DOHIOM 10 OJHOTO 3 BHUIIB aJAMIHICTPATUBHOI

BIIMOBIJIAJIBHOCTI CBIIYUTH TE, [0 BOHU:
* IIFOTh HE 3a MOPYIICHHS TIOTOBIPHUX 3000B’ 13aHb;
* IOBHOBAXEHHSAMM 3a]J151 iX 3aCTOCYBaHHs HajuieHuit DoH;
* IIFOTB 3 IUJIBIO 3aBEPIIICHHS BUMHEHOTO MOPYIIICHHS 1 TIKBIaIlii HOT0 HACTIIKIB;
* BAKOHYIOTBCS B aJIMiHICTPATHBHOMY TOPSIKY;

* iepe10avyaroTh HE TUIBKYM BUKOPUCTAHHS JIUIIIE BUBHAYEHUX 3aXO0/11B MAalfHOBOT'O
XapakTepy, a ¥ MarmTh MOXIUBICTh IepefdadyaTd MTPUNUHEHHS MOAATbIINX
paBOIMOPYIICHh y XOA1 3AIMCHEHHS OaHKIBCHKOi MISUIHOCTI, BIJHOBJICHHSI

MOPYIICHUX TpaB, 3a0e3MeueHHs BIAMOBIIHOI peati3allii HOpM 3aKOHO/IaBCTBA.

BaxxnuBy poip y MOSICHEHHI CYyTiI aaMiHICTPaTUBHO-TOCTIOIAPCHKUX CAHKIIN €
X111, IKM BUKOPUCTOBYE OUIBIIICTh HAYKOBIIIB, — BU3HAYEHHS 1X K IMOKapaHHS.
TakuM unHOM, A. V1. IBAaHCHKMIA I1iJ] BU3HAYEHHAM «CaHKIi» po3yMie MipH (3aX0H)
IPUMYCOBOTO BIUIMBY 3a MOPYIICHHS BH3HAYEHOTO MOPSIKY AiSUIBHOCTI, sIKI MalOTh
nonepeaKyBajibHy, KOMIEHCaliiHy 4yu penpecuBHy (ynkuii [35]. Takox caHkiii
MO>KHA BU3HAUUTH SIK 3aXO0/IH, 110 Y>KHUBAIOTHCS 0 MPABOMOPYIITHUKA Ta CIIPUYHHSIOTh

JUISl HbOTO HECTIPUSITIIMBI HACIIJIKH.
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3BaKalOUM Ha CYTHICTh IOHSTTS «CaHKIND», SCHO, IO BOHH BOJIOJIIOTH
HETaTHBHUMU HACJIiIKAaMU JIJIsl TIPABOIIOPYITHUKA, B TOU K€ Yac, KOJIU 3aX0/I1 BIUIUBY,

HampaBJIeH] Ha MOTIEPEHKCHHS OaHKY.

ToMmy mponoHyBaTH POAUIMTH HAasBHI CAHKIII Ta 3aX0JU MOMNEPEKYBATHHOTO
xapaktepy. OcTaHH1 CJiJi BIIHECTH JIO 3aXO/lIB BIUIMBY, 1[0 HE HECYTh HETaTHMBHUX

HACJI/IKIB B OIK Cy0’€KTa BUMHEHHS MTPABONIOPYIICHHS.

[le cmig 3BepHYTH yBary Ha Te, IO BiAmoBimHO 10 1. 8.4 «IlonoxeHHs mpo
NOpAIOK ~ HAKJIAJaHHSA  aAMIHICTPaTUBHO TIOCHOJAPChKUX  caHKUii ~ PoHaoM
rapanTyBaHHs BKJaIiB (i3uyHux ociO», 3aTBeppkeHoro PimenHsm BukonaBuoi
mupekuli @I'BOOgBig 23.07.2012 Ne 11 [36] doHa y NHCbMOBOMY 3aCTEPEKEHHI
3BepTa€e yBary 0aHKy Ha BHSBJICHI MOPYLICHHS 3aKOHOJABCTBA IIOJ0 TapaHTYBaHHS
BKJIQAIB (i3UYHUX 0CiO, B TOMY Pyl HOPMATHBHO-TIPaBOBUX akTiB PoHAy, abo
HEJCKOHAJIOCTI B pOOOTI Ta 32 BUMOTM KOHKPETHI 3aX0/1, IKUX HOMY NOTPIOHO BXKUTH
3 METOIO 1X BUJIAJICHHS Ta HEMPUITYIIEHHS Hajam. Pa3om 3 1iuM, pilieHHs 1Mo crpasi y
BUIJISIII TIMCBMOBOTO 3aCTEPEKEHHS Ma€ MICTUTA BUMOTH IIOJI0 BHUAAJICHHSA
nopyuieHHs 3akoHoaBcTBa o0 CI'BOO abo BxKUBaHHA A1i 100 HENPHUITYILEHHS

TaKUX MOPYIICHb HaAAJII.

[Tigkpecnmiooun BKazaHe 3’SBISIETHCA MUTAHHS MO0 PO3MEXKYBAHHS TaKHUX
aMIHICTPATUBHO-TOCIIOJIAPCHKUX ~ CAHKIM  SIK THChMOBE 3aCTEPEKCHHS  Ta
PO3MOPSAIKEHHS 111010 BUKIIOYEHHS OAHKOM MOPYIIEHb BUMOT 3aKOHOJABCTBA PO
CI'B®O. Toal sk oiHe, TaK 1 IHIIE MA€ MOKJIIMBICTb MICTUTH BUMOTH PO YCYHEHHS

nopymieHHs 3akonoAascTsa 10,10 CI'BDO, To ix ciig po3MexoByBaTH.

Uepes 11e npsBISETHCS, 10 Y MUCHbMOBOMY 3aCTEpEXKEHHI HEOOXIAHO BKa3yBaTH
HE Ha MOPYIICHHS 3aKOHO/IaBCTBA, a HAa yC1 HEJIOCKOHAIOCTI B poOOTI Ta 3BUYANHO TTPU
noTped1 KOHKPETHUX 3aXO/IIB, K1 HOMY TOTPIOHO BXKHUTHU 3 IIJUIIO iX BUKJIFOYEHHS Ta

HENPUIYILLEHHS HaJall.

Tox, MOXy MPOTMOHYBaTH 10 aJMIHICTPATHUBHO-TOCTIOJAPCHKUX CAHKIIH, IO

3actocoBye DoHI 10 O6aHKIB, BITHOCUTH MTpad Ta PO3MOPSIKEHHS MPO BHIAICHHS
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nopyIieHs 3akoHoaaBcTBa o0 CI'BDO, a nucbMoBe 3aCTEpEKEHHS BIAHOCUTHU 0

InonepeaKyBaJlbHHUX SaXOI[iB BILJIUBY.

PeBizis  mismpbHOCTI 6aHKiB 3 60Ky POHIY MOTPIOHO PO3YMITH K CYKYIHICThH
BIOPSAKOBaHUX MpoueciB PoHAY, CIPSIMOBAHMX HA CHOCTEPEXKEHHS 32 poOOTOXO
0ankiB-yyacHuKiB Bciei CI'BDO, peBi3is JoOTpUMaHHA HIUMHA OaHKaMH 3aKOHOJaBCTBA
VYkpainu 3 muuio 3abe3nedeHHss BUKOHAHHS OOOB’SI3KIB OaHKIB IO MOB’SA3aH1 3 iX
3HaxokeHHsM 'y CI'BOO, mnomyk nopyuieHb, NPUTATHEHHS BUHHUX OCIO 10
BIJIITOBIJABHOCTI, HaJJaHHS PEKOMEHJAlIN II0/10 X BUKJIIOUYEHHA. bepyun 1o yBaru
3a3Ha4YeHE, IHCTPYMEHTH KOHTPOJIIO 3a JISIBHICTIO OaHKIB 3 00Ky DOHIY SBISIOTH
co0010: JOKyMEHTaJIbHI Ta (haKTUYHI peBi3ii OaHKIB, 3alIUTH PO HAJAAHHS 1H(POpMAIlii,

aJAMIHICTPaTUBHO-IOCIIOIaPChKI CAHKIIII.

[TepcrieKTUBHUM HANPSIMKOM JOCIIIKEHb HaJjalll € po3po0OKa MiACTaB, MPHU STKUX
NPU3HAYAETHCS  AIMIHICTPATUBHO-TOCTIONAPCHKI CAHKIII Yy BHUIVISAI MHUCbMOBOIO
3acTepekeHHss a00 pO3MOPSAKEHHS IIOAO YCYHEHHsSI MOpYIIEHb 3aKOHOJ/IaBCTBA

VYxkpaiau npo CI'BOO.
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SECTION 3. CIVIL LAW

3.1 CraHoBJIeHHSI Ta PO3BUTOK B YKPpPaiHi CHCTEeMH TNPABOBOI OXOPOHH
MPOMHCJIOBOI BJIACHOCTI

[IpomuciioBa BIACHICTb € BaXIWMBUM 1HCTPYMEHTOM €KOHOMIYHOIO Ta
TEXHOJIOTIYHOTO PO3BUTKY KpaiHW, sKa TICHO TOB’S3aHA 3 TMIABUIICHHSM PIBHS
BUPOOHMUIITBA, IO CHpPHSIE PO3BUTKY PUHKOBOI €KOHOMIKM. Ha ChOroaHi Ba>KJIMBUM
3aBIaHHSAM JUid YKpaiHW € CTBOPEHHS €(EeKTUBHOI 1HHOBALIWHOI CHCTEMH, SKa
CIIPOMOXHA 3a0e3MeUnUTH TEXHOJOTIYHY MOJIEPHI3AIII0 YKPATHChKOI EKOHOMIKH,
OIJBULIUTH 1i  KOHKYPEHTOCHPOMOXKHICTH Ha OCHOBI O€3NEYHHX MEepeJOBUX
TexHoJor1id. Hacammnepes Bupa3Ho 1€ MPOSBISETHCA B Cy4YaCHUX YMOBAX 3pOCTaHHS
3HA4YCHHS 1HHOBAIIH, IBUIKUM PO3BUTKOM MI>XHAPOJIHOI TOPTIBJII Ta TPOMUCIOBOCTI,
TEXHOJIOTTYHOTO 00MiHYy, CTBOPEHHS I100anbHOro 1H(GOopMaliiHoro npoctopy. Tomy
HEOOXITHO YJOCKOHAIMTH B YKpaiHi CHCTEMY MPAaBOBOI OXOPOHHU MPOMUCIOBOI
BJIACHOCTI, PUHOK PE3YJIbTaTIB IHTEJIEKTYaIbHOI, TBOPUOI AISUIBHOCTI, Ta IEPETBOPUTH
HAyKOBUI MOTEHI[Ia] KpaiHU B JAIEBUH PeECYypC €KOHOMIYHOTO 3pocTaHHsA. MaiiOyTHe
YKpaiHCBhKOTO CYCHUIbCTBA Ta JAEPXKABU 3aJICKHUTh BiJ PO3BUTKY 3aKOHOJABCTBA Y
cdepl MPOMUCIOBOI BIACHOCTI, IHCTUTYTIB ii OXOPOHHU Ta 3aXMCTY, B TOMY YHCI1 U
IIMBLTI30BAaHOTO BUKOPHUCTAHHS.

B nepion manyBaHHS paAsHCBHKO1 BiIaJu B YKpaiHi 00’ €KTH MpaBa MPOMHUCIOBOT
BJIACHOCTI OyJM MpPakTUYHO BUBEIEHI 3 TOPTOBOTO 00Iry, TakoX OyB BiACYTHIH
HAI[IOHAIBHUI PUHOK TOPTOBEJNBHUX MapoK, JileH3id Tomo. HacraB yac akTuBHO
3ampoBa)KyBaTH €KOHOMIKY, 3aCHOBaHY Ha iIHHOBAIIISX, 3HAHHAX Ta 1HTEIEKTYyaJIbHUX
aKTHBaX. 3a TAKMX YMOB CTUMYJIFOBAaHHS PO3BUTKY ITPaBOBOI OXOPOHU 00’ €KTIB MpaBa
IIPOMUCIJIOBOI BJIACHOCTI HaOyBa€ PoJii OJIHOTO 3 HAWBAXJIMBIIIUX YMHHHUKIB YChOTO
KOMILJIEKCY MOJITHKO-€KOHOMIYHUX BIIHOCHMH Ta €KOHOMIYHOI O€3MeKH K yCepeInHi
KOKHOI IIMBLTI30BaHOT KpaiHU, TaK 1 HA MIXXHAPOTHOMY PiBHI.

[linBuiena yBara 10 IMX MPaBOBITHOCHMH 3YMOBJIEHA TaKOXX MIXKHAPOIHUMHU
3000B’s13aHHSAMM Y KpaiHH, 30Kpema BcTynoM 10 CBITOBOI opraHizaiii TOPriBiil, 11O
HEMOJKJIMBO OyJI0 3/1IHCHUTH 0€3 BUKOHAHHS BUMOT YTOAM MPO TOPrOBENbHI aCIEKTH
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npaB iHTeIeKTyanbHO1 BiacHocTi (nani — Yroaa TPIIC) [37], miagnucanusMm 27 depBHS
2014 poky Yroau npo acoliaiiito Mixk Y KpaiHoto, 3 OJ[HI€1 CTOpOHU, Ta €BpONEHCEKUM
Coro3om, €BponeicbKUM CIIBTOBAPUCTBOM 3 aTOMHOI €HEprii 1 iXHIMU Jep:KaBaMu-
YjieHaMu, 3 1HII01 cTopoHu (ai — Yroja npo acomiaiito) [38]. O6panuii YkpaiHoro
nuiax iHTerpauii B €Bponeiicbkuii Coro3 moTpedye MakCHMalbHOTO HAOIMKEHHS
3aKOHOJIaBCTBA YKpaiHU /10 3aKOHOJABCTB Kpain-wieHiB €C. HeoOxigHO 3a3HAYMUTH,
1110 YT0/1a PO acoIliallifo MiCTUTh 3HaYHY KIJIbKICTh YMHHUX Y MeKaX €BPOINEHCHKOro
Coro3y mpaBOBUX HOPM IIIOI0 OXOPOHU MPaAB MPOMHUCIOBOI BIACHOCTI, SIKi MAIOTh OyTH
IMIIJIEMEHTOBAHI B YKpaiHChbKE 3aKOHOJIABCTBO. AKTYalbHICTh PO3B’S3aHHS IHOTO
NUTAHHS OYCBHJIHA, OCKIUJILKM II€ J03BOJUTh BHU3HAUWTH KOHKPETHI 3aXOH, SKi
CIPUATHMYTh BCTynly YKpainu B €Bponenicbknuil Coro3s.

XapakTepHOO OCOOIMBICTIO MPABOBOI'0 PETYJIIOBAHHS MPOMHUCIOBOI BIIACHOCTI €
TICHUN B3a€EMO3B’ 130K MI>KHAPOHOT0, HAllIOHAJLHOTO Ta €BPONENHCHKOro MpaBa B i
chepi. Tak, MDKHApoJHA OXOpPOHA TPaB Ha OO0 €KTH MPOMHUCIOBOI BIIACHOCTI
nepeayciMm (GopMyeTbCcsl Ha OCHOBI PSAJy YHIBEPCAIbHUX MIXKHAPOJIHUX JIOTOBOPIB,
OCHOBHUMH 3 SIKHMX € [lapw3bka KOHBEHIIISI 3 OXOPOHH TPOMHCIOBOi BJIACHOCTI,
Manpuacbka yrojia mpo MDKHapOJHY peecTpauilo 3HakiB Ta [Ipotokon 1o
Manpuncekoi  yroau, KouBeHiisi mnpo 3acHyBaHHs BcecBiTHbOI — opraizariii
IHTEICKTyaJIbHOI BJacHOCTi, JloroBip mpo maTeHTHy Koomeparrito, Jlorosip mpo
nateHTHe mpao, Yroaa TPIIIC. Came mi akTW BBeAW Ti NPUHIUIN, SKI HUHI
3aMpoBa/KEH1 y HalllOHAIbHE 3aKOHOAABCTBA OUIBIIOCTI KpaiH CBITY, Y TOMY YHCII i
B Ykpaini. Ciia TakoX 3a3HAYUTH, 110 ICHYIOTH 1 1HII MIXKHAPOJHI YHIBEpCalbHI
JIOTOBOPU TIPO OXOPOHY MNPOMUCIIOBOi BiacHOCTI. CTBOpeHHsI B YKpaiHi CydacHOi
CUCTEMH NPOMHCIIOBOI BJIACHOCTI HEMOXJIMBE 0€3 rapMoHI3alii HaI[lOHAJBLHOIO
3aKOHO/ABCTBA 3 HOpMaMM MiXHapoAHOro mnpapa. Came Ha 0a30BUX MPUHIIMIAX Ta
MOJIO)KEHHSX, BUPOOJIIEHUX MIXKHAPOJHOIO MPAKTUKOIO (30Kpema, MOHATTS 00’ €KTIB
IHTEEKTyaJIbHOI BJIACHOCTI, KpUTEPli OXOPOHO3/IATHOCTI, CYTh PEKHUMIB MPAaBOBOI
OXOpOHHU TONIO) ¥ po30yJOBYBajoCs YMHE HAIllOHAJIbHE 3aKOHOJABCTBO y cdepi

IHTEJIEKTyaJIbHOI BIACHOCTI.
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[Tpomony€eThCs pO3TIISIHYTH, SIK BIIOYBaJIOCh CTAHOBIICHHS B HE3aJICXKHIN YKpaiHi
IHCTUTYTY IpaBa NPOMUCIOBOi BiacHOCTI. Tak, 10 1991 poky B YPCP, sik 1 B ychomy
KonuiHbOMYy PansiHcbkomy Coro3i, yepe3 MaHyBaHHS COLIANICTUYHOL 11€0J0T1i Ta
CyCHiIbHOT (OpMH BIIACHOCTI OYyJIM BIJCYTHI CHeIliadbHI 3aKOHO/aBYl akTH y cdepi
OXOpPOHU IPaB MPOMUCIOBOI BilacHOCTI. [IpaBoBe peryntoBaHHs BIAHOCHH Y 11 cdepi
3a0e3medyBajiocsi TEPEBAXHO — MIJ3aKOHHUMHU  aKTaMu. BHKIIOYEHHSM  OyJio
[TonoxxeHHs PO BIAKPUTTS, BUHAXOIU 1 pallioHai3aTopchbKi nmpomnosuilii 1973 p. [39]
ta po3aut VI LusuieHoro konexkcy Ykpaincbkoi PCP Big 18 nunas 1963 p. [40].
CriemiasibHe 3aKOHOJIABCTBO y c(epl MPOMHUCIOBOI BIACHOCTI MOYano (popMyBaTUCS
MICIIsl MPOTOJIOMICHHST He3aleKHOCTI YKpaiHu. TumyacoBe MOJIO0KEHHS PO MPABOBY
O0XOpOHY OO0’€KTIB MPOMUCIOBOI BJIACHOCTI Ta Pal[lOHAII3aTOPCHKUX IMPOMO3ULIN B
VYkpaini Big 18 BepecHst 1992 p. [41] crano nepiiuM HOPMAaTUBHO-TIPABOBUM aKTOM Y
chepi OXOpPOHM TpaB Ha O0’€KTHM MPOMUCIIOBOI BJIACHOCTI B YKpaiHi, sKuili OyB
NPUIHATHI TIiCis Jierani3aiii mpuBaTHOi BiacHOCTI. [lompu Te, 1m0 BBEACHHS B IO
[BOTO TOJIOKEHHSI OyJIO THMYacOBUM 3aXOJOM, JIaHUW HOPMATUBHUM AaKT CTaB
OCHOBOIO JJIsi CTBOPEHHs MpaBOBOi 0a3u y cdepi OXOpPOHH MpaB MPOMHCIOBOI
BJacHoCTi. TuMuyacoBuM mnosiokeHHs M 1992 p. Oyna 3anpoBajkeHa €IMHA MMaTeHTHA
dbopmMa OXOpPOHM BHUHAXOJIB, KOPUCHUX MOJEJIeH 1 MPOMUCIOBHUX 3pa3kiB. Takox
3aBASKA THMYacoOBOMY MOJOXKEHHIO 1992 p. cTalio MOXIMBHM B CTHUCII CTPOKH
OpraHi3yBaTH MPUUHSATTS 3a5B 1 BUJaUy MMaTEHTIB Ha 00’ €KTH MPOMMCIIOBOI BIACHOCTI
Ta PO3B’S3aTH NMUTAHHA MEepepeecTpalli OXOPOHHUX JOKYMEHTIB KonuiHboro CPCP
Ha TepuTopii YKpainu.

HactynHuMm Kpokom ctano npuiHATTA BepxoBHoro Panoro Ykpainu makery
3aKOHIB PO OXOPOHY MpaB Ha 00’ €KTU MPOMUCIOBOI BiacHocTi. Tak, 15 rpyans 1993
p. Oynu mpuiiHATI TpU (PyHIaMEHTaIbHI 3aKOHOJIaB4l akTH y cdepi mpoMuUcCIOoBOi
BiacHocTi: «[Ipo oxopoHy npaB Ha MPOMHUCIIOBI 3pa3ku» [42], «IIpo oxopoHy npaB Ha
3HaKW Ui ToBapiB 1 mocimyr» [43], «IIpo oxopoHy mpaB Ha BHHAXOJU 1 KOPUCHI
mozem» [44]. 3a 3akonoMm Ykpainu «IIpo oXxopoHy npaB Ha BHHAaXOJU 1 KOPHCHI
moxeni» 1993 p. mpaBo Ha oxep)aHHS MATCHTY MM BUHAXITHUK, POOOTOIABEIIb,

IPABOHACTYIHUK BUHAXIJHUKA 4d poOoTomaBIs Ta DOHA BUHAXOJIB YKpaiHU U 1€
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Oyno myxe popeuno. Came DoHa BHHAXOIB YKpaiHM MaB 3A1MCHIOBATH (PYHKITIT
BOJIOJUIBIT MAaifHOBUX IpaB Ha MaTEHT BiJ IMEHI Jep>KaBH Ta B ii iHTepecax. [Ipore
@oHJ1 BUHAXO0/11B YKpPAiHU TaK 1 He OyB CTBOPEHUH, 10 TOTO K Y HOB1# pefakuli Lboro
caMoro 3akoHy Mpo HbOr'O B3araji He 3raayeTrhcs. OTxke, AepxaBa YKpaiHa Tak 1 He
CTBOpHJIA MPAKTUYHOTO MEXaH13MYy 3/1MICHEHHSI CBOTO MpaBa Ha 00’ €KTH POMHUCIOBOL
BJIACHOCTI.

Y 1996 poui B Ykpaini BimOynacs BUAATHA IMOJIS JJISI BChOTO YKPaiHCHKOTO
Hapony — mnpuiHATTS Konctutymii Ykpainu [45]. KoHcturyuis YKpaiHM YITKO
BU3HAYMJIA TIPUHIIMIIOBI 3acaiyl Jep>KaBHOI MOJITUKA W y cdepl 1HTEIEKTyalbHOI
BiacHocTi. 3okpema, crartd 41 Koncruryuii Ykpainu Hajana npaBo BOJIOAITH,
KOPUCTYBAaTHCSI 1 PpO3NOPSKATUCS CBOEK  BIACHICTIO, pe3yJibTaTaMU  CBOEI
IHTeNeKTYyaJIbHO1, TBOpUOi AisIbHOCTI. CtarTs 54 KoHCTUTYIIIT Tporosocuia cBo00 Iy
HAyKOBO1, HAYKOBO-TE€XHIYHOI, XyJ0’KHbOI Ta 1HIIO1 TBOPYOCTI.

VY uyepBHi 2000 poky OyB mpuitHsaTuii 3akoH Ykpainu «[Ipo BHeceHHs 3MiH 10
3akony Ykpainu «IIpo oxopoHy npaB Ha BUHAXOJW 1 KOPUCHI Mojeni» [46]. Ane y
HOBOMY 3aKOHI 3aMICTb ITPOCTOI0 i YITKOTO PEKUMY 3/IIHCHEHHS Ta HAOYyTTs MpaB Ha
BUHAXOJW W KOPUCHI MOJEN, SKHM JisB paHimie, OyJo 3aTBEPKEHO TPOMIZAKY
CUCTEMY 3 IIECTH PI3HOBUJIIB MATEHTIB 1 JIsI OTPUMAHHS KOXXHOT'O 3 IKMX YCTAHOBJICHO
OKpemi mpaBoBi mijcTaBu. Tomy ypsaoMm Ykpainu Oynd HaMiueHl MUISXHA 0
MOJIAJILIIIOTO MPUBEICHHS 3aKOHOAABCTBA YKpaiHU y cdepl MPOMHUCIOBOI BIIACHOCTI Y
BIJIMOBIAHICT IO MI)KHAPOJIHUX HOPM.

Takum yuHOM, 32 POKHM HE3aJEKHOCTI YKpainu Oynu po3poOieHi, TpUHATI Ta
BBEJICHI B J[II0 OCHOBHI 3aKOHO/IaB4l aKTH 3 OXOPOHHM IpaB Ha 00’€KTH MPOMUCIOBOI
BiacHocTi. HapemTi B YKkpaiHi BigOyIucCs 3HauHI 3MiHU Ta €()eKTUBHE BUKOPUCTAHHS
00’€KTIB TIpaBa IMPOMMCIOBOI BJIACHOCTI MOYAJIO MPUHOCUTH TBOPILSIM Ta IHIIUM
IPaBOBOJIOAUIBLISIM BaroMuid mpuOyTokK. LluMu HopMaTuBHO-ITpaBOBUMU akTaMu OyJia
3aKJa/ieHa OCHOBA CHCTEMH IPABOBOI OXOPOHM MPOMHCIOBOI BJIACHOCTI B YKpaiHi.
[Ipore, He MoOXHa BBaXaTH CTAHOBJEHHS YKpPAaiHCHKOTO 3aKOHOJABCTBA IPO
IPOMHUCIIOBY BJIACHICTb 3aBEPLIEHUM, LIeH IpoLiec TpuBae. |, ik 3a3Havanu aBropu [47,

48], wHamioHalIbHE 3aKOHOJABCTBO y cdepi MPOMHCIOBOI BJIACHOCTI XPOHIYHO
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BiJICTABAJIO Bl MOTPeO vacy 1 He 3a0e3MmeuyBago OXOPOHY MPOMHCIIOBOI BIACHOCTI. Y
3B’SI3KYy 3 THM BUHHKIIA ITOTpeOa Meperisiay 3aKOHOIaBCTBA 1 MPUHHATTS HU3KH HOBUX
HOPMATHUBHUX aKTIB SK Ha piBHI Mpo(]iIbHOTO 3aKOHOJABCTBA, TaK 1 HA pIBHI
Koau(dikoBaHMX akTiB. TOMy BaXJIMBUM 3aKOHOJABYUM akToM Yy cdepi
IHTENEeKTyaJIbHOI BIACHOCTI cTaB npuitHATHH 16 ciuns 2003 poky LluBinbHUI KOgEKC
VYkpainu [49]. koM mOroKytocs 3 MO3UIIEI0 BUJATHUX YKPATHCHKUX HAYKOBIIIB
[50, 51], mo HOBU# [luBUIbHUI KOACKC YKpaiHU IPYHTYETHCSI Ha IPUHIIUIIOBO HOBIH
— IPUBATHONPABOBIM KOHIIETIIT pEryIrOBaHHS OCOOMCTHX HEMaWHOBHX Ta MalHOBUX
BIJIHOCHH, III0 3aCHOBaHI Ha BUIPHOMY BOJICBUSBIICHHI, IOPHUJIWYHIA PIBHOCTI Ta
MalHOBIN CAMOCTIHHOCTI IX YYaCHHKIB.

3a poku icHyBaHHs PaasHcbkoro Coro3y nmpaBo Ha TBOPYUM pe3ysbTaTr y
O17BIIIOCT1 BUIAJKIB HaJEXkKalo JepkaBi. BimoMuil paasHCbKUM HayKoBelb chepu
npoMucioBoi BiacHocTi B. P. Ckpurika 3ayBaxkyBaB, 1110, IOIPH T€, IO PAASIHCHKUM
3aKOHOJAaBCTBOM Iepenbayvanocs ABi GOpMU OXOPOHU BHHAXOAY — aBTOPCHKE
CBIIOLITBO Ta MateHT, 99 % BUHAXIIHUKIB MOJaBajiyd 3asBU HA BUJAUy iM came
aBTOPCHKUX CBIJIONTB, a HE maTeHTiB [52]. ¥ Ti wacu mateHTHa opma cKopimie
1CHYBaJIa 3aBSKH MI>KHAPOIHIH MOJITHILI i CTAHOBUJIA IHTEPEC TIJIBKH JIJIsI IHO3EMHUX
3asaBHUKIB. A ockiibku y CPCP 3aco0u BUPOOHUMIITBA HE MOTJIM 3HAXOJUTHUCS Y
NpUBATHINA BJIACHOCTI, paAsSHChKUU BUHAXITHUK SK BJIACHUK MAaTEHTY HE MaB
MO>KJIMBOCTI OpTaHi3yBaTH MPOMUCIIOBE 3aCTOCYBaHHs cBOro 00’ekTa npapa. Huni
OCHOBHHM TIOJIOKECHHsIM [[UBITEHOTO KOZIEKCY YKpaiHU € BU3HAHHS MAifHOBUX IpaB
Ha pe3yJbTaTh 1HTEICKTYyaIbHOI, TBOPUOI AIsUIBHOCTI. 3rigHO 31 cT. 421 [{uBinbHOTO
KOJIEKCY YKpaiHu MEePBUHHUM CYO’€KTOM 1HTEIEKTYaJIbHOI BIACHOCTI1 € TBOPEIb
00’exTa rpasa i e JopeyHo. BignosigHo 10 4. 1 c1. 462 LIuB1IbHOTO KOJEKCY Y KpaiHu
HaOyTTs mMpaBa 1HTEJEKTYaJbHOI BJIACHOCTI Ha BUHAXiJ 1 KOPUCHY MOJAECIb
3aCBIAYYETHCS MATEHTOM, HA IPOMHUCIOBUH 3pa3ok — cBimouTBoM. [Ipore Hapasi [IK
VYkpainu B cranii pekoaudikaiii. ['onoBHMME YMHHUKaMU cydacHoi pexoaudikarii [IK
VYkpainu €: eBporneiicbka TeHISHIIIs 10 YHi(iKkallii i rapMoHi3aliii MPUBaTHOIIPABOBOTO

peryJoBaHHs; HOBITHI pehopMu mpuBaTHOTO MpaBa B kpaiHax €C, 30kpema, po3podKa
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1 MPUUHSATTS HOBUX 3aKOHIB, MOJEPHI3aIlisl MUBIIBHO-MPABOBUX Koaudikamin 3
ypaXyBaHHSAM MIXKXHaAapOAHUX Ta €BPONMEHUCHKHUX HOPM.

MixHapoaHe cmiBpoOITHHLTBO y cepi OXOPOHU MPOMHCIOBOI BIACHOCTI Mae
BEJIMKUH BIUIMB Ha IHBECTHUIIIMHI Ta 1HHOBAIIMHI MpolleCH B YKpaiHi, HA PO3BUTOK
30BHIIIHBOI TOPTIBIII Ta NIAIPUEMHHUITBA. TOMY MiCJIsl IPOrOJOIIEHHS HE3aJIEAKHOCTI
VYkpaiHa 3asBuI1a po MoAOBKEHHS Ha ii Teputopii aii [lapru3pkoi KOHBEHIIIT 3 0XOPOHH
npomucioBoi BiacHocti, JloroBopy PCT, Manpuicbkoi yroaw mpo MDKHApOIHY
peecTpaiito 3HaKkiB. Takox YKpaina nmpuegHanacs 10 TAKMX OCHOBHUX YHIBEPCAIbHUX
MDKHAPOHUX JOTOBOPIB K, HANIPUKIad, JloroBip mpo 3aKOHU 11070 TOBAPHUX 3HAKIB,
[IpoTokon 1o MaapuachkKoi yroau npo MiKHaApPOJHY peecTpaliito 3HakiB. Bece Oinbiie
BU3HAHHS HAaXOJATh PEriOHaJIbHI TMATEHTHI COIO3M SIK, HaNpukiaa, €Bporneiichka
TATEeHTHA KOHBEHIis. MeThCsl PO TEH/ICHIII0 30MKEHHS HALlIOHAIBHIX CHCTEM Y
chepl OXOpOHM NHPOMHUCIOBOI BiacHOCTi. Hamipum VYkpaiHu — 1HTErpyBaTuch 0
E€pporneiickkoro Corozy. s 1mporo VYkpaiHi NOTPIOHO BUPIIMIMTH YUMAJO
poOJIEeMHHUX MUTaHb, OJHUM 3 SIKUX € (DOPMYBaHHS B JIepKaBi [TUBLII30BAHOT'O PUHKY
IPOMHUCIIOBOI BIACHOCTI.

TakyuM YMHOM, aKTyalbHICTb NHUTAHHS YAOCKOHAJIEHHS 3aKOHOJABCTBA PO
IpaBOBY OXOpPOHY OO’€KTIB IpaBa IPOMHUCIOBOI BIJIACHOCTI, B MepUly Yepry,
3yMOBJIEHAa HEOOXITHICTIO ajanTarlii yKpaiHChKOTO0 3aKOHOJABCTBA /10 HOPM TIpaBa
€porneiicbkoro Coro3y Ta MOJ0KEHb YTOAH MPO ACOLIALIIO.

OTxe, B YKpaiHi 3aKi1a/IeHO OCHOBH 3aKOHO/IaBYO1 0a3M y c(hepi OXOpOHHU MpaB Ha
00’ €KTH TPOMHUCIIOBOT BIACHOCTI, JJIsl PO3POOKHU ¥ IPUIHATTS sikoi Oyria BUKOpHCTaHa
3HaYHA YaCTHMHA HAYKOBUX ITpallb 1 3aCTOCOBAHUM K MIKHAPOJIHUM, TaK 1 BITYMZHIHUN
nocBia. MokHa 3pOoOMTH BUCHOBOK, L0 B LIJIOMY 3aKOHOJIABCTBO YKpaiHU y cdepi
IIPOMUCIIOBOI BJIACHOCTI BIJIMOBIJIa€ MIXKHAPOJIHUM HOpMaM Ta BHMOTaM PHUHKOBOI
exoHoMiku. IIpore Oe33amepedynumM € (GaKT OKPEMHUX HEAOJIKIB  YUHHOTO
3aKOHOJIaBCTBa y cdepl OXOPOHM IpaB HA 00’ €KTH MPOMHUCIOBOI BIACHOCTI Ta HOTO
HEJOCKOHAJICTh, 1110 BMMAara€ rpyHTOBHOTO TEOPETUYHOTO JOCHIKEHHS 3 METOIO
YAOCKOHAJIEHHSI HAllIOHATBHOTO 3aKOHOJABCTBA Ta BPETYIIOBAHHS MPAaBOBITHOCHH Y

naHii chepi. Hapaszi Ykpaini moTpiOHO CIpsiMyBaTy TOJOBHY yBary Ha €BPOICHCHKE
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3aKOHOAABCTBO. [[1s1 cyyacHOro eramy pO3BUTKY €BPOIEHCHKOTO 3aKOHOAABCTBA Y
chepi MPOMHUCIIOBOI BIACHOCTI XapaKTEpHUM € TIPOIIeC YHIBepcati3allii 3aKOHOJaBCTB
kpai-wieHiB €C 3 METOI0 MOJ0JIaHHS OyIb-SKUX MEPEIIKO/ Ha HUIAXY BIPOBAHKEHHS
Ta MPAKTUYHOTO BUKOPHUCTAHHS 00’ €KTIB MpaBa MPOMUCIOBOI BJIACHOCTI B €IMHOMY
npocTtopi CHiJIbHOTH.

Jljig y3rojiKeHHs 3aKOHOJJaBCTBA YKpaiHU Y cdepi OXOPOHH IPaB MPOMHUCIOBOT
BJIACHOCT1 3 BIANOBIIHUM 3aKOHOJABCTBOM €Bporielicbkoro Cowo3y Ha ChOTOIHI B
YKpPalHCBKOMY 3aKOHOJIABCTBl B1JOYJIHCS CYTT€BI 3MIHM 1 JONOBHEHHS. 30Kpema,
BiMOBiAHO 110 3akoHy Ykpainu «IIpo BHECEHHS 3MiH 10 JEIKUX 3aKOHO/IaBYMX AKTIB
VKpaiHu 1I0A0 TMOCUJIEHHS OXOPOHM 1 3aXHMCTy IpaB Ha TOProBeJIbHI MapKH 1
IPOMHUCIIOBl 3pa3Ku Ta OOpOTHOM 3 TMATCHTHUMH 3JIOBXKHUBaHHSMW» [53] s
BIJIMOBIAHOCTI  €BPONEMCHKOMY  3aKOHOJABCTBY y  TpodijabHE  HalllOHAJIbHE
3aKOHOJABCTBO Y 1K cdepl Oyyiv BHECEHI 3HAYHI 3MIHM, a came: I0JA0 BU3HAUYCHHS
MOHSATTS «IPOMHUCIOBHI 3pa30K», MOAUTY MPOMHCIOBUX 3pa3KiB Ha JiBa MPABOBUX
PEXKUMHU, CTPOKY YMHHOCTI BUKIIOUYHUX MAWHOBHUX MpPaB 1HTEJIEKTYalbHOI BIACHOCTI
Ha [MPOMUCIIOBHI 3pa30K, KPUTEPI OXOPOHO3IaTHOCTI MPOMUCIIOBOTO 3pa3Ka TOLLIO 1
1€ TOULUIBHO.

OcoOnuBICTh MPABOBOi OXOPOHM MPOMUCIOBHX 3pa3kiB y €C, sk HUHI U B
VYkpaiHi, Tossirae B TOMy, 110 BOHa YMOBHO TOJIJISETHCSA HA J[Ba MPABOBI PEKUMHU.
OnuH pery:toe BiIHOCHHU 1100 OXOPOHU 3apeeCTPOBAHUX TPOMUCTOBUX 3pa3kiB €C,
Apyruii — He3apeecTpOBaHUX. MOXIMBICTH OTPHUMAaHHS TPABOBOI OXOPOHHM Ha
IPOMHUCIIOBI 3pa3ku 06e3 peecTpallii Oyia 3arpoBaKeHa CIeialbHO I TUX 00’ €KTIB
IpaBa IHTEJIEKTYyalbHOI BIACHOCTI, SIKI MalOTh MOMUT Jy’Ke KOpoTkuil nepion. Le, sk
OpaBWiIO, BUPOOHU, SIKI IIBUJIKO MOPAJIBHO 3aCTapiBalOTh, 1 KOMEpUIWHE XUTTS IX
JIOCTaTHbO KOPOTKE. 3 1€ MPUYMHU MPOXOJKEHHS JOCTaTHBO TPUBAIUX 32 YACOM
dopManbHOCTEH, SIKI 10 TOrO K TMOTPeOyIOTh 3HAYHMX (PIHAHCOBUX BUTPAT,
OB’ sI3aHUX 3 MPOIEAYPOIO PEECTpAIIii TAKUX MPOMHUCIIOBHX 3Pa3KiB, € HEIOILIbHIM.
B Toli camuii uWac Taka OXOpOHa HaJa€ IiX BIACHUKY OLIbIII TIE€pEBary.

HeszapeecTpoBaHuM NPOMUCIOBUM 3pa3KkaM, SKI CTaJIM 3arajllbHOJOCTYIMHUMH Ha
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Teputopli  kpaiH-uneHiB €C, HamaeTbcs TMpaBoOBa OXOpoHA 0€3 J0Jep>KaHHS
dbopmanbHOCTEHN Ta CIJIaTH MUTA OJJHOYACHO B Mexkax €Bporneiickkoro Coro3y [54].

Hapasi 3axonomaBcTBO YKpainu y chepi OXOpOHH MPOMHCIOBUX 3Pa3KiB TaKOX
MICTUTh TIOHSTTA «3apEECTPOBAHUI MPOMHUCIOBUN 3Pa30K» Ta «HE3aPEECTPOBAHUIMA
npoMucioBuid 3pa3ok». [Ipote y LluBinbHOMY KOIEKCl YKpaiHU MpaBOBa OXOpOHA Ha
POMUCIIOBUN 3pa30K HE MOJAUISETHCS Ha JIBa IPaBOBl pPEXKUMHU, a caMme: Ha
3apeeCTPOBAHUI Ta HE3apeeCTPOBAHUI TPOMUCIOBUN 3pa3ok. Bpaxkaemo, 110
MOJIOKEHHST TPOQIILHOIO0 3aKOHOJIABCTBA IMOBUHHO BIJNOBIAATH MOJIOKEHHIM
[uBiapHOTO KOJEKCY YKpaiHu.

Jns Toro, mo0 MPOJOBXKUTH PO3BUTOK CHCTEMU OXOPOHH MPOMHUCIOBOI
BJIACHOCT1 B YKpaiHl, Hapa3l JOLUIBHO CTBOPUTH il mpuiiHiaTn Konekc Ykpainu mpo
IHTEJEKTyalIbHY BJIACHICTh. BaroMuMu 4YMHHUKAMU JJI9 TPUHHATTS KOAU(PIKOBAHOTO
aKTy y cdepi IHTeJIeKTyaJbHOI BJIACHOCTI €: CTBOpEHHS B YKpaiHi Bumioro cyay 3
NUTaHb I1HTEJIEKTYyaJbHOI BIIACHOCTI; €BpOIHTETpaIliiHi Mporecu B YKpaiHi;
CyHepewInBl TOJOXKEHHS, HEY3TOJDKEHHI HOPMH, MPOTAIMHH MK TPOQIILHUMHU
3aKOHaMHU y cepl IHTENEeKTyalbHOI BIACHOCTI Ta KHUTOKO 4 LIMBIIBHOTO KOJEKCY
VYkpainu; 3aBHaHHS CTBOPEHHSI €MHOI CHCTEMH OXOpPOHM IpaBa IHTEIEKTyalbHOI
BJIACHOCTI, 3/1aTHOT HaJIe)KHUM YMHOM OXOPOHSATH Ta 3aXHUIIATH MpaBa 3alliKaBJICHUX
oci0.

CyzoBi cropu 1mOA0 OXOPOHM Ta 3aXUCTY IpaB 1HTEJIEKTYyalbHOI BJIACHOCTI €
OJTHUMH 3 HAWCKJIAAHIMUX A PO3IMIIALY, OCKUIBKM BUMAaralOTh 3HAHHS HE JIUIIIE
cnenuiyHuX IOPUANYHUX ACMEKTIB, ajie ¥ TeXHIYHUX. Tomy 1 cyasm, 1 cy0’ekTam
npaBa I1HTENEKTyaJlbHOI BJIACHOCTI Oyno O Habarato jermie po3iopartucs y Uil
CKIagHii cdepi, SKOM 3aKOHOAABCTBO IHTEJIEKTYaJbHOI BJIACHOCTI  OyJO
CHUCTEMaTH30BaHO B oAHOMY KojudikoBaHomy akti — Kogekci Ykpainu 1mpo

IHTENEKTyaJIbHy BJIACHICTb.
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SECTION 4. CRIMINAL AND CRIMINAL - EXECUTIVE LAW

4.1 IlonepenkeHHA 3J10UYMHIB SIK KJIIOY0BE 3aBJaAHHS CY4aCHOI0 KPUMiHAJBHOIO
npasa

Cnig 3a3HayuTH, IO TIOMEPEHKEHHS 3JI0YMHHOCTI SK KIIOUYOBE Tally3eBe
3aBJaHHS CYy4aCHOTO KPUMIHAJIBHOTO MpaBa — 1€ CKJIaJHE KOMIUIEKCHE MOHSTTS, B
SAKOMY B1IOOpPaXy€eThCsl TEOPisl Ta MPaKTUKa CHEHU(IIHOT TISTHHOCTI KOMIETEHTHUX
OpraHiB JIep»aBH, 110 CTABUTh HA MET1 HEJOMYIICHHS! CKOEHHS 3JI0YHHIB SIK MIJISTXOM
YCYHEHHS 1X IPUYHMH Ta YMOB, TaK 1 IIUIIXOM MEPEPUBAHHSA 3JTOUMHHUX J1H HA PI3HUX
CTaJIsIX 1X CKOEHHS.

[lepioa craHOBIICHHS Y KpaiHU sIK HE3aJIE)KHOT Ta CAMOCTIMHOI Iep>KaBH MPU3BEIIO
70 Oe3mivi 3MiH, OCOOJMBO TMPH I[bOMY BapTO BiA3HAUWTH MpoLEC pePopMyBaHHS
KPUMIHAIBHOTO, KPUMIHAIBHO-TIPOIIECYaTbHOTO Ta KPUMIHAJIBHO-BUKOHABYOTO
3aKOHOJIABCTBA, Y TOMY UMCJI — yXBaJIeHHS HOBOTO KpuMiHaIbHOTO KOAEKCY YKpaiHu
2001 p., M0 TaKOX MOTATIIO 32 COOOI0 HU3KY HEBHPINICHUX MPOOJIEMHUX aCMEKTIB 1
3aKOHOJIABYMX MPOTAJIMH.

3apa3 B Hallllil KpaiHa CIIOCTEPIraeThCs AyXkKe CKIIaJHA CUTYyallisl KPUMIHAIBHOTO
XapakTepy, 3BaXKAIOUW HA MIJBUIIECHHS KITbKICHOTO PIBHSA 3J0YMHHOCTI B yMOBax
MPOTUCTOSIHHS 30BHINIHIA 30poiHii arpecii Pociiicekkoi dexpeparnii Ta SKICHY
PI3HOMAaHITHICTh caMUX (OPM 3ITOYMHHOI AISUTBHOCTI.

[Tpn 11bOMy KOHIIETIIiSI CYy9acHOTO KPUMIHAJIBLHOTO 3aKOHO/JABCTBA BUXOIUTH 3
Ti€El BaXXJIUBOi METOAOJOTIYHOI TO3MIII, W0 TMONEpPEeHKEHHSI 3J0YMHHOCTI €
00’€KTUBHOIO MOTPEOOIO  CcycnuibcTBa. ['OJIOBHUK  HampsM  MONEPEIKEHHS
3JIOYMHHOCTI — 1I€ YCYHEHHsSI IPUYMH Ta YMOB, IO ii MOPOKYIOTh 1 CHPUSIIOTH 1l
PI3HOMAaHITHMM TMpOsiBaM. 3arajoM IOINEPEeIKEHHs 3JI0YMHHOCTI SBIJISIE COOOIO
IIJIECIIPSMOBAHUN KOMILJISKCHUI MPOIIEC, 110 31HCHIOETHCS ASPKaBHUMH OpTraHaMH,
rOCHOJAPChbKUMHU 1 TPOMAJCBKMMHU OpTaHizamisiMd, a TaKoX TpPOMaJChKUMU
dbopMyBaHHIMH 1 OKpeMUMH TpomaasHamu. lle € 3aBmaHHAM BCIX TUIOK JEpKaBHOI
BJIQJM: 3aKOHOJABYOi, BUKOHABYOi, CyJOBOi. 3Ha4yHE MICIE BIJIBOJUTHCSA, KpIM

3a3HAYEHUX BHULIE CYO’ €KTIB, MPABOOXOPOHHUM OpraHam, s SIKMX 3amo0iraHHs
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3JIOYMHHOCTI OJWH 3 OCHOBHHMX MPOQeCiiHUX 000B’SI3KIB, AKUN MOTpeOy€e HE TUITBKU
1HIIIaTUBHOCT1, HEMIPUMUPUMOCTI, TPUHIIUIIOBOCT1, TBOPUOIO MIJIXOAY, & H BUCOKOTO
P1BHSI KPUMIHOJIOTTYHOIO 3HaHHSA [55].

BignoBimno 3 4. 1 cr. 2 KpumiHambHOro KOJeKCy VYKpaiHH, IiJCTaBOIO
KPUMIHAJIbHOT BIJIOBIAAIIBHOCTI € CKOEHHS 0COO0I0 CYyCHUIBHO HEOE3MEYHOro JIISIHHS,
SIK€ MICTUTh CKJIAJ] 3JI0YMHY, IepeI0aYeHHUI IIUM KOJIEKCOM.

HixTo He MOke OyTH MPUTATHYTUH 10 KPUMIHAJIBHOI BIJIMOBIAJIBHOCTI 32 OJIMH
3]I04MH Olnble HiK oJuH pa3. Lle monoxxenns Bianosigae 4. 1. cr. 61 Koncrurymii
VYkpainu, BiAMOBIIHO J0 SKOi HIXTO HE MOXKE OYTHU JBIYl MPUTATHYTUHN JI0 FOPUIAIHOT
BIJIMOBIAAILHOCT1 OJTHOTO BUY 3@ OJHE 1 TEX MpaBOMOPYILIEHHS [56].

Takum ynHOM, KpUMiHAJIbHA BiJIMTOBIIATBHICT — 1€ 00’ €EKTUBHE MPABO JCPKaBH
pearyBaTi Ha CKO€HUW 37I0YMH. Taka peakiisi 3HaXOJUThb CBOE BHUPAKEHHS B
0OBHHYBAJIbBHOMY BHpOLl cyay. B 3B’A3Ky 3 UMM pO3pI3HAIOTH MaTepiajibHy 1
npoliecyalbHYy IMiJICTaBy KPUMIHAJIBHOI BiJIMOBIIaIbHOCTI. MaTepiaabHOIO MiCTaBOIO
€ 3JI0YMH, a MPOIECYalbHOI0 — OOBHMHYBaJbHUM BUPOK cyny. Ocoba BBa)KaeThCs
HEBUHHOIO y CKO€HI 3JI0YMHY 1 He MOXKe OyTH MiJjiaHa KpUMIHAIbHOMY MOKapaHHIO,
MOKH 11 BUHA He Oy/ie I0BeIeHa B 3aKOHHOMY TMOPSIKY 1 BCTAHOBJIEHA OOBUHYBAJIbHUM
BUPOKOM CYIy.

VY ct. 14. KK Vkpainu 3a3HadeHo, 110 3710YHHOM € MepedaueHe KpuMiHaTbHUM
KOJIEKCOM CYCHIJIbHO HeOe3neyHe BUHHE JISHHS (A1 abo Oe3MisuIbHICTh), CKOEHE
Cy0’€KTOM 3JIOYHUHY.

VY cBoro uepry, KpuUMiHaJIbHE MPaBO SIK Taly3b IpaBa MPEACTABISE COOOIO
CYKYHHICTh IOPUAMYHUX HOpPM, NpuiHATUX BepxoBHow Panoro VYkpainu, ski
BCTaHOBIIIOIOTH $IKI CYCHIIbHO HeOE3Me4Hl MISHHS € 3J0YMHAMH 1 SIKi TOKapaHHs
3aCTOCOBYIOTBHCS /10 OC10, SIK1 1X BUMHUIIH.

["'0710BHOIO (DYHKIIIEID KPUMIHAIBHOTO MpaBa SIBISETHCS OXOpPOHA CYCHUIBHUX
BimHOCHMH. OXOpOHHA (YHKIlI KPUMIHAIBHOTO TIpaBa YITKO BUPaXKEeHa B CT. |
KpuminanbHoro konekcy YkpaiHu, /e BU3HA4eHO, 110 3aBlaaHHA KpumiHanibHOTO
KOJIGKCY € HACTYIIHI: OXOpOHA BiJl 3JIOYMHHHUX I[IOCATAHb HAWOUIbII BaXKJIUBUX

COIIAIbHUX IIIHHOCTEH: TMpaB 1 CBOOOJA JIOJWHW 1 TPOMAJSHWHA, BIACHOCTI,
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TPOMAJICBKOTO TOPSAKY 1 TPOMAaJChKoi Oe3MeKd, HaBKOJUIIHHOTO CEepeOBUIIA,
KOHCTUTYIIIHHOTO YCTpOI YKpaiHu, 3a0e3nedeHHst MUpy 1 0€31eKH JII0ICTBA, a TAKOX
3an00iraHHs 3JI0YMHAM.

KpuMinanbHe npaBo BUKOHYE TAKOX PErYISTUBHY (PYHKIIIIO, SIKA TIPOSIBIISETHCS
B TOMY, II0 HOPMHU KPUMIHAJBHOTO MpaBa, 3a00pPOHAIOYM BUMHATH CYCHUIBHO
HeOe3MmeyHl MisiHHS, B TOM JK€ Yac BHUMAararmTh IEBHOI MPaBOMIPHOI IMOBEIIHKH.
PerynstuBHa  QyHKIIS ~ KPUMIHAJIBHO-TIPABOBUX  HOPM  BIJOOpaKaeThCcsi B
NONEPEKEHH] 3JI0YMHIB Ta X HEJOMYIUEHHI CBIJIOMUMHU IPOMaJsHaMU. AJie HOPMH
KPUMIHAIBHOTO TIpaBa BITHOCATHCSA JO PETYJISTUBHUX, OCKUIBKH PETYJIOIOThH
MOBEAIHKY JIFOJUHU B PU3HKOBAHUX CUTYyaIisX. Tak, HAMPUKIIAJ, iCHYIOTh HOpMa PO
HEoO0X11Hy 000pOHY, SIKa BUKITIOYAE BiMOBIAAIBHICT MPU MPABOMIPHOMY 3aXHUCTI Bij
3JIOYMHHOTO MMOCATaHHS, HOPMH MPO 3BIJILHEHHS BiJl KPUMIHAJIBHOI BIAMOBIJAIBHOCTI,
MOTAaIIeHHs a00 3HATTS CyIUMOCTI To1o [S7].

KpuminanpHuii KoJekc YKpaiHM € TOJOBHUM IIPAaBOBUM JDKEPEIIOM Yy
MOMEePE/KEHH] 3JIOYMHHOCTI SIK HEraTMBHOTO COIUAJIbHOrO sIBUINA. Y HBOMY
3aKpimieHi 0e31i4 MpaBOBUX HOPM, SIKI 3amo0iraloTb BUHUKHEHHIO KPUMIHAIBHUX
3JI04MHIB. | X0U KpUMiHaJIbHE MPABO B CyYAaCHUX YKPATHCHKUX YMOBAaX 3aJIUIIAE€THCS
OJIHUM 3 KIIFOUOBHX BaXKEIIB, SKi JiepKaBa BUKOPUCTOBYE y HaMaraHHi BIUTHHYTH Ha
3JIOYMHHICTh, ajle II¢ BCE OJHO KapJWHAIBHO HE BHPINIyE AaHy MPOOJIeMy, ajke
KPUMIHAJIBHO-TIPABOBI HOPMH JIMIIE HECYTh Tak OM MOBHUTH MOIEPEIKYyBaIbHUN
XapaKTep «HE BUNHSAN 3JI0YMH, TOMY, III0 TIOHECEI 3a 1€ TTIOKapaHHs», ajle K 30BCIM HE
CTOCYIOTBCSI TOJIOBHUX MPUYMH CKOEHHS 3JI0YMHIB y CycHiuIbCTBL. [lpu 1pomy He
MOKHA CTBEp/DKYBAaTH, IO JIMINE COIiaJIbHI YWHHUKH BIUIMBAIOTh HAa CKOEHHS
3JIOYMHIB, a/PK€ BUNHEHHS 3JI0YMHY — II€, MEPI 3a BCE, BOJIBOBHMA Ta YCBITOMIICHHMA
BUOIp JIIOJIMHU, HE OEpPYyYH JI0 YBAru Ti, 3JI0YUHH, SIKI CKOIOIOTHCS MPU MIPUMYIITyBaHHI
1o Hux [58]. O1xe, 6epyuu 10 yBaru 1e MoJIOKEHHs, CJ1J] HaroJIOCUTH Ha TOMY, 1110
HE JIMIIE COIaJbHUN, €KOHOMIYHHMM Ta MOJITHYHHKA CTaH MPHU3BOJUTH JI0 CKOEHHS
3JI04YMHIB, ajie i MOpajbH1 IPUHIIUIH, ICUXIYHUHN CTaH, CTABJICHHI JIOAUHU J10 )KUTTS,

TaKOK BIUIMBAIOTh HA KUIbKICHUN PIBEHb 3JJOUMHHOCT1 Y COLIIYMI.
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OTxe, icHyrO4a cuTyallis, 0e3nepeuHo, noTpedye peanizallii 100pe mMpoayMaHoi
cTpaTerii NpoTUIli 3JI0UMHHOCTI, HA MEPIIUMA TIJIaH Y SIKI TOBUHHI BUXOJUTH 3aX0IU
HE TUTHKU KPUMIHAJIBHO-IIPABOBOIO, aji€ 1 3arajJbHOTO 3all001KHOTO BILTUBY 3 METOIO
3MEHIIECHHS KIJIbKICHUX Ta SIKICHUX IMOKa3HUKIB 3JI0YMHHOCTI.

[Tpu nociikeHH1 KpUMIHAIBHO-IIPABOBUX ACIEKTIB MOIMEPEIHKEHHs, HEOOXI1THO
3a3HAYUTH 1 Ty OOCTaBHHY, IO TOHATTA «IIOMEPEHKEHHS 3JI0YMHHOCTI 3acobamu
KPUMIHAJIBHOTO TpaBa» HEAOCTAaTHbO YITKO BHU3HAYEHO B KPUMIHAIBHO-TPABOBIM
aiteparypl. 30Kpema, 10 LbOr0 MOHATTA TPAAULIMHO BKIIOYAKOTH 3aCO0M MPOTHLL
3JIOYMHHOCTI, SIK1 HE € MOMePeKyBaIbHUMHU y BIIACHOMY PO3YMIHHI CJIOBa, a SIBISIOTh
co0010 3aco0M yTpuUMaHHsI OCIO BIJl BUMHEHHs 3JIOYMHIB. B 3B’s3Ky 3 UM, mnpu
pO3TIsiAl  Micug Ta poJii  KPUMIHAJIBHO-TIPABOBUX 3ac00IB B  TMONEPEHKEHHI
3JIOYMHHOCTI, Ha HAIll MOV, AOUUIBHO CIIUPATUCS HA KPUMIHOJIOTIYHE BU3HAUYCHHS
MOTIEPEKEHHS 3JIOYMHHOCTI SIK CHCTEMH 3aXOiB, CIPIMOBAHMX HAa yCYHEHHS Ta
HEUTpaTi3aIlito MPUYMH Ta YMOB 3JI0YUHHOCTI, IEPEPUBAHHS 3IOYMHHOI aKTUBHOCTI HA
paHHIX eTanax ii mposBy (nmpodilakTuKa, 3aro00iraHHs Ta NepeprUBaHH 3JI0YHHIB) [59]

Takum YrHOM, MOXHaA C(HOPMYIIOBATH HU3KY NPAKTUYHHX PEKOMEHIAIlNA B
cdepl KpUMIHAIBHOTO 3aKOHOJIAaBCTBA Ta MPAKTUKU HOro 3acTocyBaHHs. Hampukiazn,
B YaCTHHI BU3HAYEHHS CAHKLIA KPUMIHAJIBHO-IIPABOBUX HOPM HEOOXIJHO B MpPOLECI
BHECEHHS 3MiH Ta JOMOBHEHb 10 KpuMiHaIbHOTO KOJIEKCY YKpaiHu JOTPUMYBATUCSA
MPUHIIUITY BIAMOBIAHOCTI MK TSDKKICTIO CaHKIlI KpUMiHAJIbHO-IIPABOBOI HOPMHU Ta
BIJIHECEHHSIM BIAMOBIJHOI HOPMH JI0 KaTeropii 3J0YMHIB, 10 O€3M0CepPeaHbO
MOCSTal0Th Ha MpaBa Ta iHTepecH PI3UYHUX Ta OPUIUIHUX 0C10, a00 K 70 3II0UHHIB 3
NOABIMHOO TpeBeHiItieto [60].

B nutomy, aHamizyroud NONEPEKEHHS 3JI0YMHIB KPUMIHAJIBHO-IPaBOBUMU
3aco0aMu B Cy4aCHUX YKPaiHCBKHX peallisiX, MOXKHa 3pOOMTH 3arajibHHUl BHCHOBOK
KOHIIETITYaIbHOTO XapaKTepy, 110 3arajibHy MPEBEHIIII0 CIIiJ] PO3TIISIIATH K KIFOYOBUN
HAIpPsIM 3aCTOCYBAHHS Ta MOJAIBIIOTO CTpAaTEriYHOTO pedopMyBaHHS KPUMIHAIBHO-
IIPaBOBOi Tally3l, OCKUIBKM KOHKPETHI IIJIl TP peajizalii BiAMOBIAHUX 3aXO/IiB
KPUMIHAJIBHO-TIPABOBOTO XapaKkTepy MOXKYTh HE JIUIIE HEe 30iraTucs, a pisHUTHCS MIX

co0010, aKe 3aX0AN KPUMIHAIHHO-IIPABOBOTO BIIMBY MOXYTh 3aCTOCOBYBATHCS HE
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JUIIe 10 ¢y0’€KTa BUMHEHHS 3JI0YMHY, a M 0 HEOCYAHOT YU MaJIOJIITHBOI 0COOH, sIKa
BUMHMUJIA CYCIUIBHO HeOe3NeuHe MAisiHHs, TepedadyeHe KpUMIHAJIBHUM 3aKOHOM.
OTxe, mpoliec 3aCTOCYBaHHSI KOHKPETHHX 3aX0/11B KPUMIHAIbHO-IIPABOBOI'O BILIUBY,
BUXOJSYM 13 CIIBBIJHOIICHHS 3araJIbHOTO W OKPEMOro, Ma€ BJACHI I, OCKIIbKH
OKpeMe 3a3Buuail HaOyBa€ CBOiX OCOOJMBHX O3HAaK (CreliagbHa MpPEeBEHIs), SKi

MOXKYTbh OyTH HE BIIACTHBI LIJIOMY (3arajibHa MPEBEHIIIA).

45



SCIENTIFIC APPROACHES IN JURISPRUDENCE

4.2 Hanan sk ¢opmMa BUMHEHHS 3JIOMHHIB NMPOTH 0Ci0 Ta yCTaHOB, 10 MAaKOTh
mixkHapoaHuii 3axuct (Ct. 444 KK Ykpainn)

[TomiTHE MicIle B CTPYKTypl Cy4acHOi 3JIOYMHHOCTI OO01WMarOTh arpecuBHO-
HAaCWJIbHUIBKI NIOCSITAHHS, B CTPYKTYP1 SKUX MPUCYTHI aKTU (P13MYHOT a00 MCUXIYHOI
arpecii. HaliGipI momumpeHuM 3 HUX € Hanaj. Tak, 30KkpeMa, Haraj YTBOPIOE OJIHY 3
(opM BUMHEHHS 3JI0YMHIB MIPOTH OCI0 Ta YCTAaHOB, AKI MalOTh MIKHAPOIHUMN 3aXHCT,
KpPUMIHAJIbHY ~ BIANOBIAQJIBHICT 3a BUMHEHHA SKUX Hapa3l 1nependavae
cT. 444 KpuminansHoro kojaekcy (mam — KK) Vkpainu. 3a3HaueHe mocsraHHs
HAJICKUTH 10 KPUMIHATBHUX MPABOMOPYIICHb MPOTH MiXKHAPOIHOTO MPABOMOPSIKY,
OJIHAK MO0 HACJIIKM 3[4aTHI 3aBJaBaTH IIKOIHU OLIBII BAXKJIMBUM 00’ €KTaM — aX 10
MDbKHapoaHoro mupy. HoBiit 1 HOBiTHIH icTopii moacTtBa (XX—XXI ct.) no0pe Bigomi
BUIAJIKU, KOJW HACWJIBHUIbKI aKTH, CIPSIMOBAHI MPOTU OQILIAHUX MPEACTaBHUKIB
IHITMX Cy0’€KTIB MIKHAPOHOTO MpaBa, MPU3BOIMIN 10 MACIITAOHUX MIKHAPOIHUX
KOH(JIIKTIB, K1 HAOyBaIM PI3HUX, aXK J0 TI00aNbHUX, MacITabiB. Tak, MpUBOIOM I
noyatky Ilepmoi CBiToBOi BiitHM cTaB BunHeHUW 28 yepBHs 1914 p. I'. Ilpunuunom
(WwieHoM OjHI€T 3 TAaEMHUX CEpPOCHKMX OpraHizalliif, 1o OOpoJiucs 3 MaHyBaHHIM
["'abcOypriB) Hamaa Ha MpecToJIOHACHIAHUKA ABCTpO-YTOpchKoi IMmepii epirepiiora
Opanma Pepainanna ABCTpIHCHKOTO, SKUN TepeOyBaB 13 OQIIIAHUM BI3UTOM Y
croimii bocHii wmicti CapaeBo [61]. IlepexkoHINMBOIO UTIOCTpAIi€l0 3B’SI3KYy MiXk
HEJIOTOPKAHHICTIO  JUIUVIOMATHYHMX  YCTAaHOB 13  3acajaMH  MIJITPUMAaHHS
MDKHApOIHOTO MPABOMOPSIKY cTaB yunHeHu# y M. Terepan (Ipan) 4.11.1979 p. nanan
paauKaIbHO HAJAITOBAHUX CTYACHTIB-1caMicTiB Ha mocoiibeTBO CIIIA 13axomnieHHs
fioro Oy/iBIIl Ta BCIX WICHIB MEPCOHATY TIOCOIBCTBA (32 PI3SHUMH JaHUMU — Bif 66 10
90 oci0). 3arapOHMKHN 3aXONUIU 52-X aMEPUKAHCHKUX JWIUIOMATIB ¥ BUCYHYJIH 0
CIIIA Hu3Ky BUMOT NOJITHYHOTO Xapakrepy. Y BIANOBIAL Ha 11 A1i npe3uaeHt CIIA
J. Kaprep HeraitHo BUIaB po3MOPSI>KEHHS 3aMOPO3UTH YC1 1paHChKI aKTUBH Y OaHKaxX
CIIA 1, He 3Ba)KalOuM Ha E€HEPreTUYHY KPHU3y, BBECTH €MOapro mioJo IpaHChKOi
HadTU. /lumioMaTuyHl BIAHOCMHU LUX JAepkaB OyJo po3ipBaHO OUTbII HIXK SK Ha

TPUAIATH POKIB [62]. YHACHIIOK YKUTHUX MIKHAPOJHOK CIUIBHOTOK 3axojiB Ipan
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3a3HAB BEIMYE3HUX MaTepiaibHUX 30MTKIB, & B CBITOBIA €KOHOMIIl PO3MOYAIHCH
HEraTUBHI MPOILIECH, OB’ sI13aH1 3 POCTOM IIiH Ha HaTYy.

AHani3 IOpUANYHOI JiTepaTypH, B AKil PO3TIsAAa€ThCS Hamaj SK ogHa 3 GopMm
nepeaodaderoro ct. 444 KK Ykpainu KpuMiHAJIBHOTO TTPaBOMOPYILIEHHS CBITYUTH PO
OYEBUHY AUCKYCIMHICTB MpobsiemMu ioro 3micty. Tak, M. XaBpoHIOK BU3HAYUB HOTO
K «Iii, TOB’si3aHI 3 HECIHOJJIBAaHOK arpeci€ro, 3aCTOCYBaHHSIM HACHJIbCTBA HaJl
0c00010, 110 Ma€ MDKHAPOJHUN 3aXUCT, 3HUIICHHSAM MaiHa, sike 1l HaJIeKUTh abo
BBIpEHE, a TaKOX Oyzb-ski iHII moxiOHi mii. [ToHATTSIM Hamamy... OXOIUTFOETHCS |
3aCTOCYBaHHS JIO BIJIIIOBITHOT 0COOM HACHIIBCTBA, IIOB’ I3aHOT'O 3 YMUCHUM 3aIT0TISTHHS
il mo0o0iB, JIETKMX YU CEPEIHBbOI TIKKOCTI TUIECHUX YIIKO/KEHb, SKIIO yMHUCEI
BUHHOTO He OyB CHPSIMOBAaHMM Ha 3amoJiSHHS MOTEPHIIOMY CMeEpTi...» [63].
[Toni6uuM unHOM MipKye ¥ B. Kupuuko, sikuif po3ymie Hamaj sik «7ii, CipsiMOBaHi Ha
HeraiHe JOCSATHEHHsI 3JI0YMHHOTO pe3yjbTaTy 3a JOMNOMOIOK HAaCHJIbCTBA abo
CTBOPEHHS peajbHOI HEOEe3NMeKH HOro 3acTocyBaHHs» [64]. 3a3HaueHUN aBTOp HE
BUKJIIOUAE TIOE€THAHHS HaMaay 13 MPOHUKHEHHSAM Y CIIYKOOBI1, )KUTIIOB1 IPUMIIIICHHS,
3HUINCHHSM, MONTKO/HKCHHSIM MaiiHa, 3alO/IITHHSIM TUIECHUX YIITKOKECHb Oy Ib-SIKUM
ocobam. Cumig 3ayBaXWTH, II0 HABEJICHI BHUINE HAYKOBI TMO3HUII PO3MIMPIOIOTH
HOPMAaTHBHO BU3HAYEHUU 3MICT Hamaay sk popMu mocsraHus, nepeadoadeHoi cr. 444
KK Vkpainu. Y Hill 3aKk0HOIaBEIh KPUMIHATI3YBaB JIMIIE 3a3HAYCHI Jii, CIPSIMOBaHI
IIPOTH MaTeplaJbHUX 00’ €KTIB (CIyKO00BHUX a00 KUTIOBUX MPUMIIICHB), 3aJTUIIABIIH
103a yBaroro Hamaju Ha oci0, sSKi MaloTh MKHAPOJIHUHN 3aXUCT. 3a3HAUCHUHN MPOOL,
OesmepeyHo, Mae OyTH YCYHEHHWH, aje JUIIE TNMPUBEACHHSM 3MICTy aHaai30BaHOI
dbopmu y BIAMOBIIHICTD 13 MIKHAPOJAHUMU 3000B’sI3aHHAMU Y KPaiHU, TOOTO HUISIXOM
BHECEHHS JOMOBHEHH J10 Aucno3uilii cT. 444 KK Ykpainu.

3BakarouM Ha Te, 110 Hamaja K (GopMma nocsaranss, nependadeHoro cr. 444 KK
VYkpainu, € npeaMeTHUM 3JI0YMHOM, MPaBUIIbHO 1HTEpHpeTye oro O. baxypuHchbka,
gKa TIOB'S3y€ WOro 3 MPOTUIIPABHUM TPOHUKHEHHSM Yy CIIy’)KOOBE UM JKUTIOBE
NPUMIIICHHS OCOOU, SKa Ma€ MDKHAPOJHUN 3aXHUCT, YYUHEHHSM IIOTPOMIB,
MOIIKO/)KEHHSIM, 3HHUILCHHSIM MaifHa, BHCYHEHHSIM BUMOr TomI0[65]. Cxoxe

TIyMaueHHsS TIOHATTS Hamajay Ha TNPUMIMICHHS o0ci0, sKi mnepeOyBarTh MiA
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MIKHAPOJHUM 3aXHUCTOM, 3HAXOJUMO y BUIAHHSX 13 MDKHAPOJIHOTO KPUMIHAIBHOTO
npasa [66].

He noroxyro4ucs 13 HOIMPEHUMHU B JIITEpATypl BapiaHTaMH TIIyMau€HHS 3MICTY
Harany sk popmu nepeadadenoro ct. 444 KK Ykpainu nocsranas (30kpema, y 3B’ 13Ky
13 OTOTOXXHEHHSIM B HHUX HamaJy Ha MNPUMILIEHHS 13 HamagamMu Ha ocoOy), C.
MoOXOHYYK MPOIMOHYE PO3YMITH HOTO SIK BAMHEHHSI HECAHKIIIOHOBAHOTO 3HUIIICHHS 200
MOIIKO/PKEHHSI TEBHOI yCTAHOBM, BTOPTHEHHsS Ha il TEPUTOPIIO, 3aBOJOMIHHA il
MaliHOM ab0o0 MalWHOM o0coOW, KOTpa KOPUCTYETHCS MIKHAPOJHHUM 3aXHUCTOM,
3aBOJIOJIIHHS JIUIUIOMAaTHYHOIO TMOITO0[67]. BTiM, Take BHU3HAYCHHS TaKOXK
BUJIAETHCS HEOE3OTaHHUM, /1K€ JIMILIAETHCA HE3PO3YMIIIUM, SIKUM YHHOM MOXE OyTH
3HUIICHO YY MOIIKO/KEHO MEBHY YCTAHOBY, YU PO3TIISIAE€THCS SIK HaMa/ 3aBOJIOIIHHS
JOKYMEHTaMH 3a MEeXaMH MPUMIIIECHb, PO sK1 171eThest B ¢T. 444 KK Ykpainu)[68].

Sk 6aunMo, Hanaj (paxiBIll YACTO PO3TIAAAIOTH MEPII 3a BCE K aKT arpecii NpoTu
¢bi3ugHoi ocobu. Cria 3a3HAYMTH, IO TaKUK CIOCIO JOKTPUHAILHOI 1HTEpIpeTalii
MOHSATTS «Hamnaa» OUIbII MPUAATHUMA I XapaKTePUCTUKU 3JI0YMHIB, 10 CTPYKTYpHU
6e3nocepeHbOT0 00’€KTa SIKMX BXOAHUTH 0CO0a — 30KpeMa, Al HACHJIbHULIBKHX
3JI0YMHIB MPOTH BiacHoCTi. Hampukian, B ckiaai po3ooro (ct. 187 KK) naman — 1e
YMUCHI JIii, CHpsIMOBaH1 Ha HeraifHe BUITYUYECHHS Uy»KOT0 MalfHa IISIXOM 3aCTOCYBaHHS
¢bi3ugHOr0 a00 IMCHXIYHOTO HACHJILCTBA, HEOE3MEYHOTO JUIS KUTTS ab0 370pOB’S
ocobu, ska 3a3Hana Hamaxy [69]. ToMmy 1i BHUCHOBKH € CHpPaBEIMBUMH III0JI0
3JI0YMHIB, CIPSIMOBAHUX IMPOTH OCOOW, J¢ HACWIBCTBO ((i3WYHE UM TICUXIYHE) B
CYKYMHOCTI 3 1HIIMMH JiSIMH YTBOPIOE HamaA. Y TaKUX BUIMAJKAX CIYIIHOIO € TyMKa
O. Xpam1i0Ba, 1110 «HaIaJ HEeMOXJIUBUHN 0€3 3aCTOCYBaHHS /10 MOTEPHLIOro (G13UMYHOTO
a00 MCUXIYHOTO0 HACUJILCTBA, a00 MEPIIOro 1 APyroro ogHoyacHo» [70].

Crpasji, Ipy BYUNHEHHI THX K€ p0O300iB JOCATHEHHS METH (3aBOJIOIHHS YyKUM
MaiiHOM) MPAKTUYHO HEMOXKJIMBE 0€3 akTy arpecii, COpsIMOBAHOTO MPOTH OCOOU
(BIacHMKa MaiHa, WOTO OXOPOHIISI YM 3aKOHHOTO BOJIOAUIBI Toimio). OmHak, 3a
CMHUCIIOM YMHHOI peaakiii aucrno3uili cT. 444 KK 06’exToM HamajiB € MPUMIIICHHS,
K1 BUKOPUCTOBYETHCS 0C00010, a HE cama oco0a. TomMy Ha3BaHMil y Hil Hamajg MOXe

OyTH, 30KpemMa, 3ac000M BIUTUBY Ha JISUIbHICTH OC10, SIKI MAalOTh MI>KHAPOTHHUH 3aXHUCT
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a00 Ha JISUTBHICTH JEprKaB YW OpraHizailii, HUISIXOM MOPYIICHHS HOPMAaJbHUX YMOB
Takoi JIsUTbHOCTI (HAmpHWKJIAJ, YHACIJOK TUMYacoOBOTO TMPHUIUHEHHS pPOOOTH
MIKHAPOIHOT OpTraHi3allii NMUITXoM 3axoIuieHHs ii rojoBHOro odicy). Ilpu mpomy
BTOPTHEHHSI Y TPUMIIICHHS HE OOOB’SI3KOBO Mae OyTH Moe€aHaHe 3 (DI3UYHUM
HACHUJILCTBOM a00 MOTo MOrpo30r0 010 THX, XTO NepedyBae B mpuMilleHHX. SKIo,
710 TPUKIIATy, 3aXOIUICHHS MPUMIIIEHHS MIXKHAPOJHOI YCTAaHOBHU 3JIMICHEHE B 4ac,
KOJIM B HhOMY 3aB1JJOMO JIJII BUHHOT'O HEMA€ CIIBPOOITHUKIB, OXOPOHIIIB, TEXHIYHOTO
nepcoHany, TO (AaKTHUYHOTO 3aCTOCYBaHHS HACUILCTBA B TAaKOMY BHITAJIKy HE
BiIOyBaeThcs. OTKe, aHATI30BaHE MOHATTS Hamaay CJiJ MOB’sA3yBaTH IEpeaycCiM 3
IPOTUIIPABHUM TPOHUKHEHHSM JI0 MPUMIIIEHbB, iX 3axormieHHsM. [Ipu oMy o3Haka
«3aCTOCYBAHHS HACWUJIbCTBa» HE MOK€ OyTHM BH3HAaHAa IMAHEHTHOIO OyIb-IKOMY
BUIAQJIKy BUMHEHHS JTISTHHS «Hamaj Ha CIy>k00B1 a00 KUTIOBI MPHUMIIIEHHS 0Ci0, 110
MaroTh MXKHAPOIHUHN 3aXKCT». bibIll TOUHO, HA HAITy AYMKY, BECTH MOBY IPO O3HAKY
«TOTOBHICTh 3aCTOCYBaHHS HACHJIBCTBAY SIK O3HAKY IIbOTO JiSTHHS.

Ocob6nuBoCTI Hanaxy, sikuii, 3a cmuciaom cT. 444 KK Ykpainu, cripsmoBaHuii Ha
neBHI OO’€KTH MAaTepiaibHOTO CBITy, NOTPEOYIOTH OOTOBOPUTH MHUTAHHS PO
BKJIFOUEHHSI JI0 HBOTO BHKOPHUCTAHHS BUHHUM IE€BHUX 3Hapsab abo 3aco0iB
(HampuKIa, 301MCHEHHS MOCTPULY y BIKHO IPUMIIIEHHS, CIIPSIMYBaHHs aBTOMOOLJIS B
CTIHY TaKOTO MPUMIIICHHS TOIIO). Y Teopli KPUMIHAJIBHOTO TpaBa 3 MUTAHHS 00
00’ €KTUBHOI MeX1 /i1 y 3JI04MHaX, TTOB’A3aHUX 13 TAKUM MEXaH13MOM MOoCsATaHHs, OyJ10
BUCJIOBJICHO PI3HI morsau. Tak, Ha JyMKY OJHUX HAYKOBIB i 0COOH, KOTpa Mae
KPUMIHAJTbHO-TIPABOBE 3HAYEHHSI, OXOIUIIOE HE JIUIIEC PyXH Tijla JIFOJAWHH, a ¥ T1 CUIIH,
3HAPAIISA, MEXaHI3MHM, 1HIII OOCTaBMHU Ta 3aKOHOMIPHOCTI, 5IKi BOHA BUKOPUCTOBYE
JUTS1 3aOJISIHHS CYyCHUIBHO HEOE3MeUHOro pe3yabTary. BiinosigHo, 3a bOT0 MiIX01y
BBQ)XAETHCS, 110 1151 BUKOHAHA TIICIIS TOTO, K OYJI0 peasli3oBaHO TON MOTEHITIAN, KU
MaJo 3HapsAs, BAKOpUCTaHEe BUHHUM. BoHouac, 1HII (paxiBIll IbOMY 3al€pedyroTh.
XapakTepHUM € BUCIOBJIIOBaHHSA 3 1poro npusony B. Kyapssuesa, sikuil nucas, 110
«3JI0YMHHA Jisl 3aKIHUYYEThCS TUMHU PyXaMH, LUISIXOM SIKUX JIIOAMHA BIJIUBAE Ha
BHU3HAYEHI CUJIA Ta 3aCO0M. .., MOJIajibla ) poOdOTa MEXaHI3MIB, i CHJI MPUPOIU a0

MOBEAIHKAa TPETIX 0cCi0, BUKOPUCTAHI 3JIOYMHIIEM, CTAHOBIATH MPOJIOBKECHHS
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00’ €KTUBHOI CTOPOHU 3JIOYMHY, K€ YaCTO BXKE HE 3aJICKHUTH BiJ Boii cy0’ekTay [71].
[IpomixkHy (1, Ha Hamly AYMKY, HalOUIbIl BAay) MO3ULII0 3 I[LOTO MHUTAHHA
oO0rpyatryBaB M. ['pinOepr, Ha TyMKy SIKOTO JJIi HOTO BUPIMICHHS HANCYTTEBIIIAM
MOMEHTOM € HasIBHICTh KOHTPOJIIO JIFOJAUHM 32 PO3MOYATUM HUM XOJOM MOJIii abo X
BTpaTa TAaKOTO KOHTPOJIIFO. Y MEPIIOMY BHUITAJIKy CHIIA IPUPOIU AIFOTH IMiJl KOHTPOJIEM
JIOJIMHKA Ta HE BIJIPIZHSAIOTHCS, TAKUM YWMHOM, Bij ii BJIACHUX [, Yy Apyromy — mis
JIOJIMHY 3aKIHYY€ThCA TUM MOPYXOM T1JIa, SIKUM JIFOJIMHA BIAKPUBAE ILISAX JJIs [T CHIT
MPUPON (HAMPHUKIIAJ, IMITOBXHYBIIH KEPTBY I/ MOTAT, HATUCHYBIITN HA CITyCKOBHIMA
radok mictoJsiety Tomo) [72]. ToMy BUKOpPHCTaHHS BUHHOIO OCOOO0 TIEBHHUX 3HAPSIb
YK 3ac001B J1J151 Haraly Ha Cy>KO00BI UM KUTIIOBI IPUMILIEHHS OC10, 110 KOPUCTYIOTHCA
MDKHAPOJHUM 3aXUCTOM, € YACTUHOIO III€T 11, SIKIO HAMaJHUK 30epirae KOHTPOJb 3a
HUMU (HampUKIa, yIpaBlisge aBTOMOOUIEM, IKUN pyHHY€E BOPOTa MOCOJIbCTBA).

3a KOHCTpyKIi€0 00 €KTUBHOI CTOpOoHM BCi (hopmu nependayeHux cr. 444 KK
VYkpainu 37104MHIB MPOTH OCI0 Ta YCTAHOB, 110 MAIOTh MIXKHAPOJHUHN 3aXHCT, MAIOTh
dopmanbHl ckiaamu. ToOTo, 1y 11 HAIBHOCTI HE BHHHUKAE HEOOXITHOCTI Y
BCTAHOBJICHHI CYCHIJIbHO HEOE3MEYHUX HACHiJKIB BYMHEHOIO TMOCATaHHS Ta
NPUYUHHOTO 3B’SI3KYy MDK JISTHHS Ta HIKOJAOI0, 110 MOXKe Hactatu. BonHouac, 1ie He
O3Hauae, M0 IMIKOJAa HE MaTUME 3HAYEHHs JI KPUMIHAJIBHOI BIJMOBIIALHOCTI 3a
aHai30BaHI 3JI0YMHU. Hacmiku MOXyTh HE HaleXaTh 10 00’ €KTUBHOI CTOPOHU
CKJIaJy 3JI0YMHY, aJie XK, K peajbHa MMOJIisl, KOJKEH 3JI0UYMH 3aBXK/I1 MICTUTh IIKOy a00
peabHy MOJKJIUBICTh 3aMOiSIHHA IIKOAW. TOMy 3a YMOBU (PaKTUYHOTO HACTAHHSI
HETaTUBHUX 3MiH Y OYyJIb-IKMX OXOPOHIOBAHUX KPUMIHATHHUM 3aKOHOM 00’ €KTax Mpu
BUMHEHHI 3JIOYMHIB MPOTH OCIO Ta YCTAHOB, IO MAalTh MIKHAPOJHUN 3aXHCT
(HampuKIIaJ, MOUIKOKEHHsI MaiilHa NP Harajl Ha MPUMILIEHHS YCTaHOBH, pEaKuii
cy0’eKTa MI>KHApOIHOTO TPaBa y BU/I1 TOYATKY MI>KHAPOIHOT'O KOH(DIIIKTY TOIIIO) BOHH
MaloTh OyTH BpaxoBaHl MpU IHAMBIAYyai3alii KpUMIHAJIBHOI BIJNOBIJAIBHOCTI

BHUHHOTI'O.
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SECTION 5. EUROPEAN LAW

5.1 €BponeiicbKi MeXaHI3MM 3aXMCTY NMPAB JIIOAMHU

B cyuacHomy cBiTI ipaBam Ta cBOOOJaM JIOAMHU NMPUAUIAETHCA 3HAUHA yBara,
OPUWHATO PsAJ MDKHAPOIHO-TIPABOBUX aKTiB B 1 cepi, ane 10ci BOHH MOTPeOyIOTh
3aXHUCTY K 3 00Ky JIepKaBH, TaK 1 3 00Ky MI>KHAPOJIHUX Ta PET10HATBLHUX OpraHi3alliil.

[TpoBiAHMMH B LIOMY IIJIaHI BHUCTYIAIOTh €BPONEMCHKI KpaiHu, K1 1 3aiiManncs
PO3pOOKOIO BIJMOBIIHUX MTPABOBUX AKTIB T YCTAHOB, CTBOPWIIMA MOTYHI MEXaHI3MHU
3aXMCTy TpaB JIOJUHU, Cepe/l IKUX 0COOJIUBOI YBaru 3aciyroBye €Bpornenchbkuil cya
3 MpaB JIIOJIMHU.

€BpONENChKU KOHTUHEHT TaK0XX BHUPI3HAETHCA MPOTPECUBHUMHU (popMamu
CIIBpOOITHUIITBA, SIKE OYJI0 3aII0YaTKOBAHO 31 CTBOPEHHS €BpOMNEHChKOTro 00’ € THAHHSI
BYTuLIs Ta ctani y 1951 pomi 1 mepepocio y NoTyKHY HaJHAL[lOHAJIbHY OpraHi3aliio —
E€poneiicekuii Coros. I xoua, Bijl caMOro movyaTky, 3aXUCT MPaB JIOJUHN HE CTABUBCSA
OUUIIO 1€l opradizauii, aige 3 OpUUHATTIM MaacTpuxtcbkoi yrogu 1992 poky
MalOyTHE YJIEHCTBO B JIaHIM oOpraHizamii CTajo 3ajieXaTd BiJ ydacTi KpaiHW-
KaHJIuJaTa Ha BCTyNnl B €BPOMNEHCHKIM KOHBEHIIT MPO 3aXHUCT IpaB JIOAUHU Ta
ocHOBHUX cB0OOJ (nani - €EKILI), yxBanenoi Pagoro €sponu B 1950 p. (cT. 6 po3ain
I). 3 1bOro MOMEHTY 3aXHUCT MpaB JIIOJUHU IIPOTOJIOMIEHO B IKOCTI OJJHOTO 3 OCHOBHHX
HanpsaMmiB nodituku 1 aisuibHocTi €C. Lle 0o0ymMoBMIIO HEOOXIHICTh (POPMYBaHHS
e(eKTUBHOI CHCTEMH OXOPOHHU IIpaB OCOOM, SKa CKJIANAEThCS 3 CYIOBUX Ta
1103aCyJIOBUX CITIOCOOIB 3aXHCTY.

B cuny cBoei HanHanionansHOCTI €C Mae cBoi 0COOJIMBOCTI, 5IKI CTOCYIOTHCS 1
MEXaHI3MIB 3aXHUCTy IpaB JIOJUHU. 30KpeMa, JoBruid yac B pamkax Coro3y OyB
BIJICYTHIM €MHUN JOKYMEHT B 1K cepi. Bike 3ragana KOHBEHIlI HE MOTJa 3irpaTH
IO POJb, OCKUIBKM HE BIAHOCUTHCA 10 Jukepen mpaBa €C 1 TakuM YMHOM HE €
000B’SI3KOBOIO JUIsI MOTO 1HCTHTYTIB. 3HAYHUM KPOKOM B I[bOMY HAMNpSMYy CTajo

yxBasieHHs1 7 rpyans 2000 poky Xaprtii ocHoBHuX npas €C.
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Cning 3a3HaunMTH, MO LEW TOKYMEHT He MepejadadaB HOro MiAMUCAHHS Ta
patudikamii nep>xaBamu, He OyB MDKHApPOAHUM JOTOBOPOM 1HE MaB HOPHUIAMYHO
000B’SI3KOBOTO XapakTepy. XapTis npuiManach ik HOJITUYHUN JOKYMEHT, Ha T1JICTaB1
SIKOTO KpaiHU CTBOPIOIOTH YHI()IKOBaH1 HAI[IOHAIBHI HOPMH Ta MPaBo €BPOCOIO3y AJle
31 BcTynoM B cuiy JlicaboHckkoro poroBopy y 2009 p., Xapris, ik HOro HEBiJ €MHa
CKJIaZI0Ba, HaOyJa IOPUIUIHO 000B’I3KOBOTO Xapakrepy. OTxe, €Bpoco03 OTpUMaB
NpPaBOBUM  JOKYMEHT, SKHW MICTUTh Hapa3l HaWOUIbII TMOBHUU  MEpesiK
TPOMAJITHCHKHX, TIOJMITUYHUX, CKOHOMIYHHX, COIIaJIbHUX Ta KYJbTYPHHUX TpaB OCiO
(pe3uaeHTiB €BpOCOIO3Y), K1 HAlpaIbOBaHI CBITOBUM CITIBTOBApUCTBOM [73].

VY 3B’A3KYy 3 IUM CJIiJ] 3a3HAYUTH, 10 HE TUBJISTYMCH HA nocwianHs Ha €K sk
OJIHY 3 YMOB IIPH€IHAHHS, 11 YYaCHUIIMU € JUIIE AepKaBu-wieHn CC, a He BIIacHE
cam Coro3. Tomy Kongeniiis 1950 poky He craHoBuThH 4yacTuHy mnpaa €C. Xoua
nutanHs moao npueaHanHs €C go Konseniii ctaBuiiock e y 1996 por, ane Cya
€C y cBoemy BucuoBky 2/94 minkpecnu, mo Coro3 He Ma€ KOMICTSHITT IS
npueananus 1o €KIIJI. He nmonumaroun 110 1/1€10, y HOBIM penakiiii ct. 6 Jloropopy
npo €C, sika HaOyya YuHHOCTI Ha mijacTaBi JlicaboHckkoro qorosopy y 2009 p., a came
y KOHCTaTaIlii Toro, 1[0 OCHOBOIIOJIOXKHI TpaBa, rapanToBani €KIIJI 1 ski BUTUITMBAIOTH
13 KOHCTUTYUIHHHUX TpaJWLIA Jep>KaB-uJieHIB, € 3aralbHUMU NpuHIUNU npaBa €C,
a TakoXk 4. 2 cT. 6: «Coro3 npueanyetbea 1o €CKILIL. Lle npueaHaHHs He BIUIMBAE Ha
noBHOBaxkeHHs Coro3y, Bu3HaueHi [foroBopom» [74].

Ane B 2014 poui Cyn €C noBTOpHO MOCTaHOBUB BUCHOBOK MpPO HECYMICHICTh
npoekty Yroau npo npueanans 1o €EKIIJI i3 3akonogaBctBoM €C. Y modaTky cBOro
BUCHOBKY CyJl MIJKPECIUB BIJICYTHICTh MPABOBOI OCHOBH il mpueaHanHs €C no
€KIUIL Cyn 3a3nauuB, 110 B pe3ynbTaTi 1boro npueananss, €KII, sk 1 Oyab-skuit
IHIMMHA MDKHApOJIHUN 10TOBIp, yKiaaeHuit €C, Oyae 000B’SI3KOBUM JjIsl 1HCTUTYTIB
€C Tta Horo aepkaB-uieHIB, 10yJe CTaHOBUTU HEBIJI €MHY uacTuHy mpaBa €C.
Y mpomy pazi €C, Tak camo SK 1HII JOTOBIPHI CTOPOHH, MiAJIATaTUME 30BHIITHEOMY
KOHTPOJIIO 3371l 3a0e3MeUeHHs JOTpPUMaHHs mpaB 1 cBoOoj, nependauenux €KIIJL.
Takum unHoM, €C Ta WOro IHCTUTYTH OyAYyTh MIIJIATaTH 30BHIIIHIM MEXaHI3MaM

KOHTpOJTIO, mependaueHnx KonpeHitiero, 1, 30kpema, 3 6oky €CIIJI. Cynx 3a3Hauus, 110
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€ HeTIPUITYCTUMOIO cuTyaiiro, konu iHTepnperaiis €CIIJI 6yne o00B’I3K0BOIO s
€C Ta BciX HOro 1HCTUTYTIB, B TOM 4Yac, KOJIM, IHTEpIIpEeTallisi MpaB, BU3HAYECHUX
B €KIJI, Cynom €C ne 6yne 0608’ s3xkoBoto mist ECIUI. Cyn €C koHcTaTyBaB, 110
€KIIJI nanae aep>kaBaMm-y4acHUISIM MO>KJIMBICTh BCTAHOBJIIOBATU BHILI CTaHIAPTH
3axucTy npas, 3akpimienux Konsenuiero. Cam Cya €C y pimensi no cnpasi Melloni
3a3HAYMB, 10 AepxkaBu-wieHn €C He MOXYTh BCTAHOBIIIOBATH BUIIl CTAHIAPTH HIX
Ti, 110 BCTAHOBJIEHI y XapTii mpo ocHoBomosioxkHI npaBa €C, axuo €C NmoBHICTIO
rapMOHI3yBaB BIJIIIOBIIHE IIPABO.

Hani y BucroBky Cyn Haranye, mo ct. 344 JloroBopy nipo ¢yHKmionyBanHs €C
nepeadavae, MO JACPKaBU-WICHH 3000B’A3YIOTHCS HE NPEACTABISATA CHIp, IO
CTOCYETBhCS TIyMayeHHs1 a00 3aCTOCYBaHHSI YCTAHOBUYMX JIOIOBOPIB, A0 OYIb-SKOIO
IHIIIOTO METOJIy BPETYJIOBAHHS KpiM mepeadayeHux B ycTaHOBUMX jaoroBopax €C.
Otxe, Cyn €C Mae BUKIIOUHY IOPUCIUKINIO MO0 OyJb-SKUX CIOPIB MiX
JepKaBaMU-4JicHaMUd Ta JiepkaBamu-wieHaMu Tta €C moao notpumanus €KIIIL
Bignosigno mo Ilpoexty Yromu icHye MOxnuBicTh, mo €C abo aepkaBU-YICHU
MOXyTh moznatu ckapry no €CIIJI crocoBHO IKmMoBipHOro mnopyieHHs KonseHuii
nepxkaBoro-uieHoM €C ab6o camum €C. Ilg MOXIUBICT, TOBHICTIO CyNEpPEYUTh
nosioxkeHHs M Jlorosopy npo ¢pyskiionyBanas €C y kontekcti paBa €C. [Ipoekt mir
Oou 3akpinutu BukiIrodeHHs 3 opucaukiii €CIII moao cropiB MiX Aep:KaBamu-
yrenamu €C abo Mixk ocranHiMu Ta camuMm €C cTocoBHO 3actrocyBanHs €KIIJI
y KoHTeKcTl mpaBa €C, ane Takoro He Bii0ynocs [75]. [leperoBopHuii mpoiiec 3 ibOro
PUBOY TUTAHYETHCS BiTHOBUTH y OepesHi 2021 poky.

TakuM 4MHOM, HE3BAXKalOUM Ha TON (DaKT, U0 3MIHHM, BHECEHI J0 YCTaHOBUYMUX
nokyMeHTiB €C Jlicaboncekum goroBopom 2007 p., nepeadavarotb 000B’si30k €C
NPUETHATUCA 10 CUCTEMHU 3aXUCTy mpaB joAuHu Ha ocHOB1 €KIIJI, choroaui Biacue
Xapris €C € pKepenoM CTaHAApTIB 3aXUCTy MpaB JIIOAUHU JJIA yCiX OpraHiB Ta
iHctutymiv €C [76].

Crnig 3a3HayuTH, 110 MOJOXKEHHA XapTii MalOTh IOPUIUYHY CHIIY JIMIIE Y THX
chepax, ski perymorotrbes npaBom €C. Illo crocyeThes, Hampukiaj HUTHOOHO-

CIMEHHHUX BIJHOCHH, SIKI HE PETyNIoloThes mpaBoM €C, To TyT XapTis HE Mae€ IJis
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JiepkaB-uJIeHIB 000B’A3KOBO1 CHIIM, & B pa3i MOpPYIIEHHS TIpaB B X cdepax, ocoda
Ma€ 3BepTaTUCS J0 HalllOHAJTbHUX HOPMATUBHO-IPaBOBUX akTiB abo €KIIJIL.

Ak 3a3nauuB K.B. EnTin, nns Cyny €C — oprany, sikuii ociiJIoBHO 3a0e31neuye
BTUJICHHSl MPUHLHUIY Mpioputery mnpaBa €C 1070 HAIIOHAIBHHUX IPABOIOPSIKIB
Jep>KaB-wIeHIB 1IbOT0 (HOPMYBaHHS, IEPIIIOUEPIOBOTO 3HAUEHHsI Ha0ya came XapTis
€C, a e €KIJI, mompu Te, 1m0 octanHs Bu3HaHa €C OHUM 13 3araJIbHUX MPUHITUIIIB
Horo mpaBoBOi cHUCTeMH, sKi (NMPUHLMIHN) TEXK € pkepenamu npaBa €C. Amke
BIAMOBIAHO 110 1. 3 ¢T. 6 JloroBopy nipo €C (oauH 13 ycranoBunx akTiB €C, 3MiHEHUI
JlicabOHCBHKUM JTOTOBOPOM) OCHOBOIIOJIOKHI TIpaBa, B TOMY BUTJIA/ll, B SKOMY BOHH
sakpimieni B €KIIJI 1 BumiuBaioTh 13 CHOUIBHUX I JepxkaB-uieHiB €C
KOHCTUTYILIIMHUX Tpaauliid, BU3HAIOTHCS 3arajlbHUMU NpuHuunamu npasa €C (1o
CTaBUTH iX B lepapxii mxepen npaBa €C Ha apyre Micle Micis Horo ycTaHOBYMX
noroBopiB) [77].

Otxe, came Cyn €C € OCHOBHUM CYJIOBUM CIIOCOOOM 3aXMCTy MpaB JIFOJUHH 1
rpomajzsiHuHa B pamkax €pomneiickkoro Coro3y, ane jauie 3 00Ky I1HCTHUTYLIH
ocTaHHbOro. OckuIbKM XapTisi € 00O0B’S3KOBOKO JiMme i 1HCTUTYTIB €C npu
MPUUHATTI BIJAMOBIIHUX MPABOBUX aKTIB, a (PI3UYHI Ta IOPUIAYHI OCOOM HE MOXKYTh
OCKap>KyBaTH akTu 1HCTUTYTIB COI3y Ha MpeaMeT MOPYLIEHHS OCTaHHIMH IpaB Ta
cB000/1, 3akpimienux y Xaptii €C.

3BICHO He ¢JiiJ1 3a0yBaTH PO HAIIOHAIBHY CUCTEMY MPABOCYIs IepKaB-UJICHIB,
sIKa TpUBAJINIA Yac OyIia ToJIOBHOIO y cdepi 3axucty npaB rpomansd €C. OcoOmmBiCcTh
iXHBO1 MISTBHOCTI TONIATAE B TOMYy, IO CyAu JAepkaB-wieHiB Coro3y MaroTh
KEepyBaTUCS SIK HOPMaMH HalllOHAJIbHOTO, MI)XHApPOJHOTO Ipasa, Tak 1 npasa €C. 3
uporo npuBoay Cya €C 3aliHAB NO3UIIII0, 3T1HO 3 SIKOIO IOTPUMAaHHSI OCHOBHUX IpPaB
1 cBO0O, sK1 3aKkpiryieHi B KOHBEHIIT 1 ABJISIIOTh COO0I0 KOHCTUTYIIWHUM MPUHITHII,
3arajbHUM AJIs BCIX JIepKaB-4ICHIB, MIJJIsArae JOTpUMaHHIo 1 B ipaBi CriBTOBapuUcTBa

Takox Cyn €C meperiisiHyB paHillie BUCIOBJICHY BJIACHY TMO3UIII0 OO0
BIJICYTHOCTI y HBOTO TpaBa PO3TJSIATH CHOPaBU NPO JOTPUMAHHS MpaB JIIOJIUHU
JIEP’KaBOIO-UJIEHOM, SIKIIO JaHE MUTaHHS HE IOB’sA3aHE 3 JTOTPUMaHHSAM JEp>KaBOO-

YJIEHOM 3000B’s13aHb 3TiJTHO 3 YCTAHOBYMM JIOTOBOPOM, BH3HABIIM 32 COOOIO MPaBO
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pO3IIIAIaT! CIPABH, SIKI TOB’sI3aHI 3 JOTPUMAHHSIM JEp’KaBaMHU-4JICHAMU OCHOBHUX
npaB 1 cBOOOJ, 3akpimieHuX KOHBEHI€l0, SKIIO BOHM MarTh TICHUM 3B’A30K 3
paBaMy €EKOHOMIYHOT'O XapaKTepy, FapaHTOBAHUMH YCTaHOBYMMHU J0roBopamu [78].

[ToBepTaroumnck 10 crocoO1B 3axXucTy npas JoauHu B €C ciiijl 3a3HaYUTH, IO 10
[03aCy/I0BUX 1HCTUTYTIB MOKHA BIJTHECTU PO3Taly>KeHHUI OpraHi3alliiHui MeXaHi3M
KU CKJIAJIa€ThCA 3 Takux opradiB: OmOynacmen €Bporneiicbkoro Cor3y, ATeHTCTBO
OCHOBHUX IpaB €Bporneiickkoro Corwsy, IHCTUTYTH €Bporneiickkoro Corosy (Komicis
€C ta Paga €C), €BponeicbKuil KOHTPOJEp 13 3aXUCTy [JaHUX, 3arajbHUN
KOHTPOJBHUN OpraH y Mexax €Bpornoiy. Ajle 0COONHMBICTh JiSUTBHOCTI IIMX OpPraHiB
NoJisira€ B TOMY, [0 BOHM 3axHUIIAIOTh IpaBa OCOOM JIMILE BijJ 3a3iXaHb 3 OOKYy
iHecTUTYyTIB CoO103y, @ HE KpaiH-wieHIB, TakuM 4uHOM 3BepHeHHs 1o C€CIII poci
aKTyaJIbHI.

Cdepa nisnbHOCTI IUX MEXaHI3MIB OKpeMa B KO>KHOT0 3 opraHiB. Tak, (i3uyHi Ta
IOpUANYHI 0ocoOM MOXYTh 3Beprarucs Jumie p0 OwmOyncmana, opranu €C
3BEpPTAOTHCS 0 ATEeHTCTBAa OCHOBHMX mpaB €Bpormeiicbkoro Corosy, a Paga €C
npuiiMae JIMiie 3BepHEHHS JePKaB-yJyaCHUIIb.

Akmo po3rasmatd Il MeXaHI3MH 3 TOYKH 30py I1HCTUTYLIMHOI ie€papXxii, TO
npoBigHe Miciie BiaBoauThes Pani €C ta Kowmicii €C.

Pama €C, sx oqun 13 3akoHOMaBYMX 1HCTUTYTIB COr03y, € TOCUTh €(EKTUBHUM
ITHCTPYMEHTOM 3aXHUCTy TpaB 0Ci0, OCKUIBKM MICTUTh (YHKIT MI3HAHHS ,YXBaJICHHS
pILIEHHS Ta NPUTATHEHHS 0 BIANOBIAAIBHOCTI. Tak, HAa BUMOTY OJHIET TPETHHH KpaiH-
ydacHuilb a00 Komicii, ofipa3y miciisi yXBaJeHHsI CTBEpIHOTO BUCHOBKY [lapmamenTy
€C Paga €C Mae MOXIUBICTb OJHOTOJIOCHO BHU3HATH MOPYLIEHHS OyAb-sKOIO
KpaiHOIO-yYaCHULICI0 NPUHIMUIIB, 3a3HadyeHuX y cT. 2 KonHBeHUIi. YXBaJeHHIO
110/110HOTO BUCHOBKY INEpEy€ BUKIMK IPEICTAaBHUKIB TAKO1 KpAiHU ISl Tpe1’ IBJICHHS
3ayBa)KE€Hb Ta PEKOMEHAIil CTOCOBHO HasIBHOI MTPOOJIEMHU.

Axmo mopymieHHs Oyno Bu3HaueHO y BUCHOBKY llapmamenty €C, Paga €C
KBaTi()IKOBAHOIO OIIBIIICTIO MAa€ yXBaJIUTH PIIICHHS CTOCOBHO OOMEXKEHHS IMpaBa
BHU3HAYEHOI Y BUCHOBKY KpaiHU-YYaCHHII1, TaKe MOJ0KEHHS MICTUThCS y JloroBopi mpo

CTBOpPEHHs EBpPOINEICHKOr0 COK3Yy, 30KpeMa MPU3YNUHUTH NPaBO HA Yy4acTb y
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roJIOCYBaHHI MpEJCTaBHUKA ypsIy 3a3HA4€HOI KpaiHu-ydacHuil Ha cecii Pagu €C.
VYxBantorouu Take pimeHHs, Paga €C ouiHoe HMOBIPHI HACHIIKU OO OOMEKEHHS
IpaBa CTOCOBHO MpaB (i3MUHUX Ta IOPUANIHUX 0Cio [79].

Kowmicis €Bponeiicekoro Coro3y, sSK BHKOHaBYMI OpraH, CTEXKUTb 3a
notpuManHsM npaswil €C. BoHa Moxe BUKOHYBaTH (PYHKIIIO J13HAHHSA CTOCOBHO
dbakTy BUMHEHHS MPOTUIIPABHUX 1M 1 K HACIIIOK — 3aCTOCOBYBATH MITpadH1 CaHKIII].
O06’exTOM TPOTUIIPABHUX [1H € Oyb-siKe MOPYIICHHS KPaiHOO—YYaCHHUIICI0 BUMOT,
BUCYHYTHX JI0 Hel yCTAaHOBUMMH HOPMATHUBHO-TIPABOBHUMHU aKTaMH €BPOMEHCHKOTO
Coto3y, BKIIIOYHO 3 MPOTUIPABHUMU JisSIMU, BUMHEHUMH B c(epi mpaB moaunHu. Sk
3azHavae S.I. KoBaneHko, Harojomyerbcsi came Ha (pakTi BUMHEHHS MPOTUIPABHUX
Oifi, mpu IOMY [0 yBaru He OepyThCs MEPEeIyMOBH TaKOTO MPABOMOPYIICHHS.
l'omoBHOW mnepeBarorw mpouenypu naizHanHs Kowicii € mpaBo Ha 3BepHEHHsI 0OC10
(pi3uunux abo ropuauyHux) Ao Komicii cTOCOBHO MPOTUNPABHOI Ali, BUMHEHOI
KpaiHOIO-yYaCHUIICIO0 B MEKax MPOBEACHOTO po3ciiayBanHs. Takum unHOM, Komicis
€C noennye B cob1 iHGOpMaIIIiHY Ta MpeCTaBHUIIbKY GYHKIT 1 QyHKIIT, TOB’s3aHi
3 JI3HaHHSAM Ta YyXBAJECHHAM pilleHb. BincyTHicTe MoxummBocTi y 1iei Komicii
3aCTOCYBaTH CaHKIi IOKPUBAETHCS MOXJIUBICTIO Toaatd 1o3oB j0 Cyny
€poneiicekoro Corwo3y CTOCOBHO OKpeMoi KpaiHu-nopyiHuil. CBoiM pimeHHsM Cy
Ma€ MPaBoO 3000B’S3aTH OKPEMY KpaiHY-MOPYITHHUIIO MPUIUHUTH MPOTUIIPABHI ii,
BIJIHOBUTH TIOpYyIIIeHe 1paBo ToIno [80].

[{ixaBuM € iHCTUTYT OMOyncmena €C, skuii OyB 3ampoBapkeHuit JloroBopom
npo €Bporneiicbkuii Coro3 1 HA0yB CaMOCTIHHUN IOPUIAUYHUN cTaTyC. €BPONEHCHKUIA
oMOyJicMaH YIOBHOBa)KEHHM OJIep>KYBaTH Bij] KOXKHOTo rpomajsiniHa Coro3y abo Bif
KOXHOi (pi3uyHO1 200 IOPUAMYHOI 0COOM, IO MPOKUBAE a00 MAE CBOIO IOPUIUYHY
aZipecy B JeprKaBi-WieHi, CKaprl MI0JI0 BUIMAJKIB MOPYILIEHHS MOPSIAKY YIPABIIHHS B
JISJIBHOCT1 1HCTUTYTIB, opraHiB abo ycraHoB Coro3y, kpim Cyay €BpomneichKkoro
Coro3y npu 3711CHEHHI HUM CBOIX IOPUCIUKIIIHHUX QyHKIIIH. Bid po3ciinye 111 ckapru
i ckiamae mo HuUx gomoBial. OMOYJICMEH 3a CBO€IO BJIACHOIO 1HIIIATHBOIO abo Ha
MiJICTaBl  CKapr, TMpeACTaBIeHUX HoMmy Oe3mocepeHb0 abo uepe3 ujeHa

€BpONEHCHLKOTO  TApJIAMEHTY,  MPOBOAUTH  PO3CIIAyBaHHS, SKI  BBaXae
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OOTPYHTOBAaHMMH, SIKIIIO TIIBKU CTBEPIKYyBaHHI (pakTu HE € a00 He Oynu 00’ €KTOM
cyaoBoi mporeaypu. OcoOa, 1m0 3BepHyJacs 31 CKaprow, 1HPOPMYETHCS PO
pe3yibTar HuX po3ciiiyBaHb. OOMyACMEH MOPIYHO MpelcTaBisie €BpOnechKoMy
napJIaMeHTy 3BIT IIPO pe3yJbTaTH CBOiX po3ciiayBaHb [81]. TakuM 4MHOM, THCTUTYT
OMOyncmena €C NpUpIBHIOETHCS O HAI[IOHAIBHUX OMOYJICMEHIB, IPOTE BaJIOIO
TaKOT'0 MEXaHI3My € HEMOXKJIUBICTh MPUUHATTS 00OB’SI3KOBHUX PIIICHb.

[Ilo cTocyeTbess ArenTcTBa 3 GyHAAMEHTAIBHUX IpaB €Bporeiicbkoro Coro3sy,
ctBopeHoro 'y 2007 poii, TO BOHO BHCTYNAa€ HAAUICHHUM CHEI1aJbHUMU
MOBHOBXCHHSIMU OPraHOM, METOI0 SKOTO € TIABUIICHHS CTYIEHIO 3aXHCTy IpaB
ocobu B €C. ['onoBHUM iHOr0 3aBaHHAM € 3a0e3nedyeHHs iHcTutyTam €C 1 KpaiHam-
YYaCHHUIISIM TOTIOMOTM B YXBAJICHHI PILLIEHb CTOCOBHO PO3BUTKY (DYyHKII1M, HEOOX1JHUX
JUTSl TapaHTyBaHHS (PyHIaMEHTaIbHUX MPaB JIIOAUHU. BOHO BHUKOHYE CIpSIMOBYIOUY i
iHhopMmaTuUBHY (YHKIIII, aje HE Mae€ MpaBa PO3rJsSAaTH NEPCOHAIbHI 3BEPHEHHS YU
yXBAJIIOBATH PIMICHHS, HACIIIKOM SKUX € iX HEyXujbHe BUKOHaHHA. [IpoTe BOHO
MOCIJ]a€ BAXKJIMBE MICIIE Y CTBOPEHHI HOPMATHBHOI 0a3u, sika TOEIHYE OCHOBHI
TPUHITUIN TIpaB JIOWHU Ta 371ar0/HKCHUN MEXaHI3M 3aXUCTy TPaB JIOJUHU B MEXaxX
€C. Ane, sk 1 iHCTUTYT OMOyACMeHa, ATEHTCTBO HE BOJIOJII€ TOBHOBA)XCHHSIMHU
CTOCOBHO YXBAJICHHS PIllIEHb, IKi MAIOTh 3arajisHO000B’ I3KOBY TIpaBoBY Ait0 [80].

Crnig TakoX JOJATH 1€ OJMH MEXaHI3M 3aXHCTy IpaB JIIOJWHU, SKUH 1CHYE B
pamkax Coro3y 3aBIsSKM BHOPOBAKEHHIO TpomaasHcTBa €C MaacTpuxTChKUM
noroBopoM mpo €Bponeiicskuii Cotro3. Ile mependauene cr. 23 KoncomimoBaHnoi Bepcii
JloroBopy mnpo ¢yHKIIOHYBaHHS €Bporeiickkoro Coro3y npaBo Ha 3BEPHEHHS 0
opraHiB €BponeiicbKOTro CiBTOBAPUCTBA MpaBo rpomaasarHa Coro3y Ha TepUTOpIi
TPEThOI KpaiHHU, /i€ HE MPEACTABICHA JEpPKaBa-WICH, TPOMAJSIHUHOM SIKOi BI€ €, Ha
3aXMCT JAUIUIOMATUYHUX MPEACTABHUITB 1 KOHCYJBCTB OYyIb-KOi ep KaBU-uJieHa Ha
TaKUX CaMUX YMOBAaX, 1110 1 TPOMAJISIHU I1i€T JepKaBHU.

[lepenbauene cr. 24 mpaBo KoxkHOro TpomaasHuHa €C 3BepraTucsa [0
€Bponeiicekoro Ilapmamenty, 1o OMOyacMeHa Ta Oyb-IKO1 YCTaHOBH, OpraHy,

ciryx0u abo arenuli Coto3y. I npaBo rpoMaassHCbKO1 (3aKOHOAABYO1) 1HII[IATUBH, 110
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Ja€ MOJKJIMBICTH TOJIaBaTH Ta BIUIMBATH Ha 3MICT HOPMATHUBHHMX akTiB, IO Y
MEPCIEKTUBI CTaIOTh YaCTUHOIO HAI[lIOHAJILHOIO MpaBa JIepKaB-ujieHiB [82].

Takum 4rHOM, €BPOTICHCHKUI MEXaH13M 3aXHCT TIPAB JIOIUHU, SIKUH QYHKITIOHYE
B pamkax €C He MOoKe pO3TJIAIaTUCs K TaKUi, 10 Ma€ LITICHY CTPYKTYPY, OCKIIbKU
napajeyibHO ICHYIOTh HAIllOHAJIbHI CHUCTEMHU 3aXHUCTy IpaB 1 Ha piBHI €BpOCOIO3y.
HasiBHI mpaBoBi mijcTaBu 3axucTy npaB JoauHu B €C, cepen SKUX MPOBIAHY POJb
Bijirpae Xaptisa npo ocHoBHi mpaBa 2000 p., 1 IHCTUTYIIHHI MEXaHI3MH CTBOPIOIOTH
e(deKTUBHY CHCTEMY 3aXHCTy MpaB BiJ 310BXKUBaHb 3 00Ky iHCTHTYILH Coto3y. IIpoTte
BOHM BHMAaralmTh BJIOCKOHAJICHHS, OCKUIBKM 3aJIMIIAETHCA BIAKPUTUM THUTAHHSA

npueananua €C go €KIUIL

58



SCIENTIFIC APPROACHES IN JURISPRUDENCE
SECTION 6. FINANCE LAW

6.1 Oco0uBOCTI 3aCTOCYBAHHSI JAESIKHX 3aKOHONABYMX AaKTiB YKpaiHU B
IHBeCTHMLIMHIA Ta MOJATKOBIH rajy3fix J0 NPOEKTIB Mi)KHAPOAHUX BAJIOTHHUX
(¢pinaHCOBHX) Opranizanin

VkpaiHa 3a d4aciB HE3QJIEKHOCTI JIOCUTh AaKTUBHO CIIBpOOITHUYAE 3
MDKHApOJHUMHU BaTIOTHUMHU ((h1HAHCOBUMU) OpraHizaiiisiMu, a came 3 MB®, rpynoro
CeitoBoro 6anky, €bPP, €Ib Ta in. Lli opranizaiii HafalOTh HalIii KpaiHl KpeauTu
IUTsL peanizalii MPOEKTIB B PI3HUX Taly3siX €KOHOMIKM Ta CYyCHIIBHOrO KUTTA. o
3MIMCHEHHS] TaKOi CIBOpaIll 3ally4a€TbCcsl HU3KAa OpPraHiB JEp>KaBHOI BIAJIH,
Hacammepea, MiHicTepcTBO (iHaHCIB YKpaiHW, a TakoXX IHII MIHICTEPCTBAa Ta
BIJIOMCTBA, SIK FOJIOBHI PO3NOPSAHUKHN OIOJKETHUX KOWTIB. BapTo 3a3HaunTH, 110 B
mpolieci peasizailii MPoeKTiB M KHAPOAHUX BATIOTHUX ((h1HAHCOBUX) OpraHizaiiil Ha
TepuTOpil YKpaiHu, nepe opraHaMu JIep>KaBHOI BIaAW Ta IHITUMH PO3TOPSTHUKAMHU
OIO/DKETHHUX KOITIB MOCTA€ HU3KA KOHKPETHUX MPAKTHYHUX MUTAHb, OB’ S3aHUX 13
3aCTOCYBaHHSAM IIOJIOKE€Hb HAIlIOHAIBHOTO 3aKOHOJABCTBA YKpaiHW A0 TaKHX
OPOEKTIB, B TOMY YHCIl B I1HBECTULIMHIM Ta NOJATKOBIM ramy3sx. 30Kpema,
HANPUKJIad, TWTAaHHA CTOCOBHO TOTO, YM MOKHAa BBaXaTH I1HBECTHUIIISIMH 32
3aKOHOJABCTBOM  YKpaiHW, KOIITH B 1HO3EMHIA BajJiOTi, SKI HAJalOThCS
MDKHAPOJHUMHU BAIFOTHUMH ((DIHAHCOBUMM) OpPTaHI3allisIMU Ha KOHKPETHI IPOEKTH, a
OT)Ke YW IANaJae iXHA OiSUTbHICT Ha Teputopli YKpaiHM I KaTeropito
«IHBECTULIMHA TISJIBHICT» Ta Mi BIANOBIAHUN peXuUM onoaatkyBaHHs. ToOTo, un
OyIyTh PETyJIIOBATHUCA BIJHOCHHH 3 MDKHAPOAHUMHU BaTIOTHUMH ((1HAHCOBUMH)
OpraHi3aiisiMy 1010 peajizallli OKpeMHUX MPOEKTIB Ha TepUTOPii YKpaiHu HOpMaMH
HAI[IOHAJILHOTO 1HBECTHUIIMHOTO Ta MOJATKOBOI'O 3aKOHOIABCTBA, a00 ITOJIOKESHHSIMH
BIJIMIOB1AHOTO MI>)KHAPOIHOTO JOTOBOPY.

[lutanHsi, mNOB’s3aHI 3 1HBECTHUIISIMHM, I1HBECTULIMHUMHU MpoOlLIECAaMU Ta
MDKHApPOJHOIO 1HBECTUIIMHOI MISUTBHICTIO, JOCIIKYBaJIM Taki HayKoBIi sik b. B.
I'y6cepkuit, 1. I'. Jlyk’saenko, O. M. Mosrosuii, A. A. [lepecana, b. M. IllykiH Ta iH.

OcCHOBHM 1HBECTHUUIWHOIO MpaBa YKpaiHM Ta IHIIMX KpaiH JOCHIJKYyBajJd BUEHI-
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npaBHukH, 30kpema O. M. Bimnuk, B. B. TI'ymin, A. B. Owmensuenko, I. 3.
@apxyTaiHos, B. J[. Yepnaguyk, P. b. [llumka ta iH. AHani3 npo0iem, MoB’a3aHux 3
(iHaHCOBMM Ta MOAATKOBHM IPABOM, 3A1MCHIOBAIM Taki Bigomi HaykoBil sk €. O.
Amicos, JI. K. Boponosa, E. C. Imutpenxko, C. T. Kaaskanenko, M. I1. KydepsiBenko,
O. I1. Opmrok, I1. C. Ianypxkiecekuit, H. ¥O. IIpumiBa, JI. A. CaBuenko, H. C. XarHrioK,
H. 1. XimiueBa Ta iH. OnHak, AesIKI MPaKTUYHI TPOOJIEMH MO0 3aCTOCYBaHHS
OKpPEMHUX 3aKOHOJIABUMX AKTIB JI0 MPOEKTIB MI>XHAPOJHMUX BATIOTHHX ((p1HAHCOBUX)
Oprasizamii 3aJ11ILIHINCh 11032 HAYKOBUX JOCTIIKEHb.

Sk BBakae P. b. Illumka mpenMeToM iHBECTHIIIMHOTO IIpaBa € MalWHOBI Ta
oprasizailiiiHi NpaBOBIIHOCHHH, SIKI BAHUKAIOTh Y IPOLIEC] IHBECTUIIIHOT TIsITBHOCTI
Ta peanizailii iHBecTuii [83].

Bonnouac B. B. I'ymiin 3a3Ha4ae, 1110 mpeaMeT iHBECTHUIIIMHOTO TTpaBa 0XOILIIOE
CYCH1JIbHI BITHOCUHHU:

- IOB's13aH1 3 PO3MIIIIEHHSM Ha TEPUTOPIi AepxKaBy (P1HAHCOBUX KOIITIB, IHIIOTO
MaiiHa (K pyXOMOro, TaKk 1 HEpyXOMOTO, HE BHJIYYEHOTO 13 ITUBUIBHOTO 00OpOTY),
BKJIFOYAIOYM MaWHOBI Ta OCOOWCTI HEMaWHOBI mMpaBa (HAMPUKIAI, aBTOPCHKE,
NaTEeHTHE MPaBo), 10 1HBECTYIOThCS B €KOHOMIKY. JI0 Il€T rpynu TakoX HalexaTh
BIJTHOCHHHU 31 CTBOPEHHSI FOPUJIMYHUX OCI0 32 YYaCTIO IHO3EMHHX 1HBECTOPIB, a TAKOK
BITHOCUHU 31 CTBOPEHHS (il 1 MPEJACTABHUIITB 1HO3EMHUX IOPUAMYHHUX OCIO Ha
TEPUTOPIi JepKaBH;

- MO0 KOHTPOJIIO HaJ JOIYCKOM, CTBOPEHHSAM 1 JISUIBHICTIO Ha TEPUTOPIi
JIep>KaBH 1HO3EMHUX 1HBECTOPIB Ta YTBOPEHUX HUMU IOPUIUIHHUX OCI0;

- TIOB'sA3aH1 31 CTBOPEHHSAM Ha TEPUTOPII Jep>KaBU HEOOX1THOTO IHBECTULIIMHOTO
KJIMaty (peXUMYy) 3 METOIO 3ayYEHHS! 1HO3EMHUX IHBECTHUII B €EKOHOMIKY KpaiHH,
BKJIFOYAIOYM HAJIaHHS JCP)KAaBOI TapaHTId 1 MUl 1HO3EMHUM I1HBECTOpPAM TpPH
3/11MICHEHH]1 HUMU 1HBECTHUIIMHOI IIsUTbHOCT1 B paMKaX YNHHOTO 3aKOHOJIaBCTBA;

- MIOB's13aH1 3 MPUTSITHEHHSM JI0 BIJIMOBITAIBHOCTI 3@ IHBECTUIIIMHY JisUTBHICTb,
110 CyNEPEUYUTh 3aKOHOJABCTBY [84].

OTxe, UIsl pO3yMIHHA IpEeAMETa PEeryJroBaHHS 1HBECTULIMHOIO IpaBa Ta

BIJIHOCHH, SIK1 ITIJIMTAIAF0Th i cepy i HallioHAJTLHOTO ITOAATKOBOT'O 3aKOHOIaBCTBA
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B IHBECTHIIIHIN Tajly3i, BAXKJIMBOTO 3HAYCHHS HAaOyBa€ BU3HAYCHHS TaKMX 0a30BHX
KaTeropil siK: «IHBECTOP», «IHBECTHUIII(», «IHO3EMHI 1HBECTHIII(», «IHBECTHUIIHHA
IISUIBHICTEY TOLIO.

Ha nymky 1. 3. ®apxyTaiHoBa MijJ 1HBECTOpAMH CIiJ PO3YMITH CyO’€KTIB
IHBECTULIIMHOrO TMpaBa, $KI 3AIMCHIOIOTh BKJIAJaHHS BJIACHUX, IO3MYEHUX abo
3aly4eHHX KOMTIB y (opMi 1HBECTHIIM, Ta iXHE NUIHOBE BHUKOPUCTAaHHA. Tak,
1HBECTOpaMH MOXXYTh OyTHU:

- OpraHy, yNOBHOBa)X€H1 yNPAaBIIATH JI€P>KaBHUM Ta MyHILINAJIbHUM MaitHOM

a060 MalflHOBUMH MPABAMH;

- TpOMaJsHU, NIAIPUEMCTBA, TIAMTPUEMHUIIBKI 00’ € JTHAHHS Ta 1HIII IOPUIAYHI

oco0u;

- 1HO3eMHI opuanyHi Ta Hi3UYHI 0COOH, IeprKaBa Ta MIXKHAPOJIHI OpraHizali

[85].

[Ipy oMy iHBECTOPU MOXYTh BHUCTYHAaTH B POJII BKJIQJHHKIB, 3aMOBHUKIB,
KpPEJIUTOPIB, MOKYMI(IB, @ TAKOK BUKOHYBATH (DYHKIIIIO Oy Ab-SKOT'O 1HIIOTO YYaCHUKA
1HBECTUINIHOT isTbHOCTI [85].

dakTUYHO aHAJOTIYHOI Mo3uIlii noTpumMyeThes 1 B. B. Ty, skuii 3a3Hayae,
0 IHBECTOpPaMU MOXKYThb OYTH OpraHHW, YIIOBHOBR)KCHI YIPABISITH ICPKaBHUM Ta
MYHIIIINATFHUM MaitHOM a00 MaWHOBMMHU TpaBaMu, IOPUIUYHI 0coOM BCiX (Qopm
BJIACHOCTI1, MDKHAPO/IHI OpraHi3allii Ta 1HO3eMHI IOPHANYHI 0CO0H, (i3U4HI 0CO0H —
pEe3UACHTH Ta HEepe3uaeHTH [84].

PoskpuBatoun 3MiCT 1HBECTHIIINHOT MisTBHOCTI, [. 3. @apXyTAiHOB Bif3HAYaE,
10 BOHA MOK€ OyTH OJJHUM 3 BHJIIB NiANPUEMHULITBA [85]. A XapaKTepHUMH pUcCaMU
1HBECTHUIIMHOI ISUTbHOCTI €:

- BOJIOJIIHHS MaTepiaIbHUMU Ta HeMaTepiaJbHUMH ILIHHOCTSIMU Ha TIEBHIM

MpaBOBii OCHOBI (TUTY);
- CaMOCTIHHICTH Ta 1HIIIaTHBA MPU MPUUHSATTI PIIICHHS MPO iX BKJIAJICHHS B
00’ €KTH MIAMPUEMHUIIBKOT TISIIBHOCTI Ta 1HIIMX BUAIB TisSJILHOCTI,

- HaJaHHS LIHHOCTSM, IO BKJIAJAIOThCS CTATyCy 1HBECTHUIIH [85].
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AJte py IbOMY BapTO 3a3HAYUTH, 110, K BIIOMO, IMATPHUEMHHUIIBKA TiSIIbHICTD
HE HAJICKUTHh 10 (PYHKIIN Ta OCHOBHUX BHUAIB AISUTBHOCTI MIXKHApPOJHUX BaJFOTHUX
(¢pinancoBux) opranizamii. ToOTO, Ha HaWly IYMKY, IISUJIBHICTb MIKHAPOJHHX
BaIOTHUX ((p1IHAHCOBUX) OpraHizarliii 111010 HalaHHS KPeauTiB (TpaHTIB Ta/abo0 1HIIOT
JOTIOMOT'H ) IJIs1 peajiizallii BIANMOBIAHUX MPOEKTIB HAa TEPUTOPII IEBHOI KPaiHU 3a LIUMU
O3HAKaMH HE MOJKE MIJAMAaNaTy IiJ KaTeropiro «IHBECTHUIlIHHA MisUTbHICTHY. Kpim
IIbOTO, 3ayBaXXHMMO, 10 HAYKOBIl TaKOXX BHIAULSIIOTH MIXKHApPOJHY 1HBECTUIIINHY
JUSITBHICTD [86], IKYy MOXKHa PO3MJISiAaTH SIK OJIMH 3 BUJIIB MIXKHAPOHOT €KOHOMIYHOT
TISUTBHOCTI.

Cy0’ekTamMu 1HBECTULIIMHOI TIsTbHOCTI, IK BBaxae I. 3. ®apxyTaiHOB, MOXKYTh
OyTu Pi13U4HI Ta IOPUAUYHI OCOOH, IHO3EMHI T'POMAJSTHU Ta IOPUAMYHI 0COOH, 0COOU
0e3 rpOMaJISTHCTBA, a TAKOXK JIEPKaBU Ta MIKHAPO IHI opraHizarii [85].

[Tix inBecTuuiero B. B. I'yiiin po3ymie crnocid po3MilIeHHs KaniTaty, IKUid Mae
3a0e3neunT 30epekeHHs a00 3pOCTaHHS BapTOCTI Karmitainy Ta (a0o) mpuHECTH
MO3UTUBHY BEIIMYMHY JOXOJY; IHIIUMH CIOBAMH, 1€ OYIb-IKUIl IHCTPYMEHT, B KU
MO>KHA BKJIACTU KOILUTH, PO3PAaXOBYIOUH 30€pertu ad0 MPUMHOXKHUTH iXHIO BapTiCTh 1
(a60) 3a0e3meunTy MO3UTUBHY BEIMUUHY 0XOy [84].

Posrnsigaroun  nurTaHHS, TOB’Si3aHI 3 1HBECTHULIIMHOIO  JISJBHICTIO Y
MDKHApoHOMY ToproBomy o6opoTi, O. B. Kuiseus Ta B. O. ['ony6eBa 3a3naqaiors,
IO 1HBECTHUIII] — 1€ Oyab-IKUM BUJ MaifHa, IKMIl MOXYTh MepeaBaTy IOPUANYHI Ta
¢bi3udHI 0COOU JIJIs1 HOTO BiJIIMTOBITHOTO BKIAACHHS (IHBECTYBAHHS ) OJTHIEIO IEPYKABOIO
B eKkoHOMIKy iHmoi [87]. BomHodac mo karteropii «iHO3€MHI 1HBECTOPH» BOHU
BIJIHOCSITh Cy0’€KTIB, K1 3[1HCHIOIOTh 1HBECTULIIMHY AISUIBHICTh HA TEPUTOPIL KpaiHH,
pe3uIeHTaMu SIKO1 BOHU He €. Tak, IHO3eMHUMH 1HBECTOPAMU MOXKYTh OYTH FOPUIUYHI
i i3uuni ocobu, i1HO3EMHI Jep>kaBU, MIXKHAPOJIHI YPSIAOBI Ta HEYPSIOB1 OpraHi3arii
[87].

CriemiasibHe 3aKOHOJABCTBO YKpaiHU Ja€ BU3HAYCHHS TaKUX KATETOPIA SIK:
«IHBECTHIII1», «IHO3EMHI IHBECTHUIIII», «IHBECTUIIHHMN mpuOyTok». Tak, 3rimTHO 3
nianyakTom 14.1.81 crt. 14 IlomatkoBoro kojaekcy YKpaiHM I1HBECTHIlT — 1I€

rOCTIONapChKi  omeparlii, $Kki TnependadaroTh MNPUAO0AHHS OCHOBHHX 3aco0iB,

62



SCIENTIFIC APPROACHES IN JURISPRUDENCE
HEMaTepialbHUX aKTHBIB, KOPIOPATUBHUX IpaB Ta/a0d0 MIHHKUX MarepiB B 0OMiH Ha
kot abo maitHo [88]. A 3a 4. 1. cT. 1 3akony Ykpainu «IIpo iHBecTulIlHY
JUSITBHICTBY» 1THBECTHUIISIMU € BC1 BUJIM MAaWHOBUX Ta IHTEJIEKTYyaJIbHUX I[IHHOCTEHU, 110
BKJIQIAIOTHCS B 00'€KTH MIAMPUEMHUIIBKOI Ta 1HIIMX BUJIIB JISUIBHOCTI, B PE3yJIbTaTi
SIKOT CTBOPIOETHCS MPUOYTOK (J10X0]1) Ta/ab0 N0CATAETHCS COIIaTbHUM Ta €KOJIOTTYHU N
edekrt [89]. Ilpu nboMy BapTO 3a3HAYMTH, IO PEANI3yIOYM MPOEKTH HA TEPUTOPIi
VYkpainu, MibkHapo IHI BatoTHI ((piHAHCOB1) opraHizalii 3a3BUuaii He MarOTh Ha METI
npua0aHHsT OCHOBHUX 3aco0iB, HeMaTeplalbHUX aKTUBIB, KOPIOPATUBHUX IIpaB
Ta/a00 IIHHKUX TarepiB, Ta HE 3aBXKIM BKJIAJAI0Th KOIITH B 00'€KTH ITi AMPUEMHHUITLKOT
nispHOCTl. TOoOTO MOBa He 31e011bIIoro npo (GiHaHCYBaHHS 00’ €KTIB COIIalbHOL
1H(PACTPYKTYpH, AISUIBHICTh SKMX CIPSMOBaHAa HE Ha CTBOPEHHS NPUOYTKY, a Ha
JOCSITHEHHS  collianbHOro edexty. OTxe, 3 Hamoi TOYKKA 30pYy, KOIITH, SKi
BKJIQIAIOTHCSI B MPOEKTH MDKHAPOJHUX BAIIOTHUX ((DiHAHCOBUX) OpraHizaiii, 110
peani3yloTbcs Ha TepUTOpii YKpaiHu, HE MOKHA, B UACTOMY BHIJISI PO3IIISIATU SIK
1HBECTHUIII] 32 HAI[IOHAJIbBHUM 3aKOHOJABCTBOM HAIIOi JEP>KaBH.

VY TakoMy BUTJISA/II 3 METOIO OMOJIATKYBAaHHS HE MOKHA BBAKaTH 1HBECTUIIHHUM
JOXOJI0OM, JIOX1JT OTPUMAHUN  MDKHApOJAHUMHU  BaTIOTHUMU  ((DIHAHCOBUMM)
oprasizailisiMu Bij peaizalii NpoeKTiB Ha TepuTopii Ykpainu. Tax, 3riIHO MiAMYHKTY
14.1.81-1 IlomatkoBOro KOJEKCY YKpaiHM IHBECTHUIIMHUN MPUOYTOK — 1€ JAOXIJT y
BUTJISIZII TIO3UTUBHOI PI3HUIN MK J0XOJIOM, OTPUMAHHM IUIATHUKOM TOJIATKy BiJ
IPOBEICHHS ONepaliil 3 HIHHUMU NanepaMu 3 ypaxyBaHHSM KypCOBOI pi3HULI,
JepUBaTUBAMU Ta KOPIIOPATHBHUMH TMpPaBaMH, BHUIYIICHUMHU B I1HIIHUX, HIK I[IHHI
nanepu, popmax, Ta BUTpaTaMy Ha IPpUA0aHHSA TaAKUX IHBECTUI[IMHUX aKTUBIB [88].

Ax 3a3HaueHo B a03. 2 npeamOynu 3akoHy Ykpainu «lIpo iHBecTuUINHY
nmismbHICTEY» Bi 18.09.1991 p. Ne 1560-XII BiH cnpsiMoBaHui Ha 3a0e3MeUYeHHs
PIBHOTO 3axXMCTy IpaB, 1HTEpeciB 1 MaiiHa Cy0'€KTIB I1HBECTHI[IMHOI AisUIBHOCTI
He3aJIeXHO BiJl GOpPM BIIACHOCTI, a TaKOk Ha €(pEeKTUBHE 1HBECTYBAaHHS E€KOHOMIKH

VYkpainu, po3BUTKY MDKHAPOIHOTO E€KOHOMIYHOI'O CIIBPOOITHHUIITBA Ta IHTETpariii

[89].
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Bianoigxo 10 4. 1 cr. 2 3akony Ykpainu «IIpo iHBecTHIINHY MisSIbHICTEY Bif
18.09.1991 p. Ne 1560-XI1I iHBeCTULIIIHOO AISTBHICTIO € CYKYNHICTh MPAKTUYHUX 11
rpOMajisiH, IOPUIWYHUX OCIO 1 AepkaBH 100 peamizauii iHBectuuii [89]. Orxe
MpaKTUYHI J1i MIXKHAPOJIHUX BATIOTHUX ((p1HAHCOBHUX) OpraHizailiil moa0 peaizalii
IHBECTHUIIN HE OXOIUIIOIOTHCS MOHATTIM 1HBECTULIMHOT AISUIBHOCTI 32 UM 3aKOHOM.
Xoua, BapTO 3ayBaKUTH, IO MDKHAPOAHI BaltoTHI ((h1HAHCOBI) OpraHizailii MarTh
CTaTyC IOPUIMYHOI OCOOH.

Taxox BinmoBigHO 10 4. 1. cT. 5 mporo 3akoHy cyO'ekTamu (iHBECTOpamH 1
y4aCHUKaMH) 1HBECTUIIMHOI JISTILHOCTI MOXYTh OyTH TpPOMaAsHU 1 HOPUAMYHI
ocoOu YkpaiHM Ta 1HO3EMHHX Jep>KaB, a Takox jepxaBu [89]. Taxum uuHOM,
3TiIH0 1bOr0 3aKOHY MIDKHApOJHI BaitoTHI ((piHAHCOB1) oOpraxizaiii B SKOCTI
Ccy0’€KTIB 1HBECTHIIIHHOI TISUIBHOCTI HE PO3MIsiaaroThest. Jlo Toro »x 1mi opraHizarii
3rigHo 4.1, 4. 2 Ta 4. 3 cT. 5 3aKOHYy HE MIANaJal0Th Mij KaTEeropito Hi 1HBECTOPIB, HI
YYaCHUKIB 1HBECTHUIIMHOI MiSUTBHOCTI, OCKIIBKH 1HBECTOpH - 1€ CYO'€KTH
IHBECTHUIIMHOI  JISUTBHOCTI, SIKI NMPUUMAIOTh PIIIEHHS PO BKJIAJEHHS BIJIACHUX,
NO3WYKOBUX 1 3allydeHHX MaWHOBHUX Ta IHTENEKTyaJIbHHX LIHHOCTEH B 00'€KTH
iHBecTyBaHHS (4. 2 cT. 5) [89]. A ydacHMKaMH 1HBECTHUIIMHOI AiSJILHOCTI MOXYTh
OyTU rpOMAaJIIHU Ta IOPUIUYHI 0coOM YKpaiHu, IHIIUX JEpKaB, sKI 3a0e3MeUyr0Th
peamizaiito 1HBECTHIIIM SK BHKOHABIIl 3aMOBJICHb a00 Ha IIIJICTaBl JOPYYCHHS
iBecTopa (4. 3 ct1.5) [89].

TakuM yrHOM, BpaXOBYIOUH, 10 MiXKHAPOIHI BaItOTHI ((hiHAHCOBI) opraHizaiii
3T1JIHO 1IBOTO 3aKOHY HE € Cy0’€KTaMU 1HBECTUIIMHOI MISIBHOCTI, HOTO TOJIOKEHHS
HE MOXKYTh O€3ITOCEPETHBO Ha HUX PO3MOBCIOKYBATHCS 1| BOHH HE MOXKYTh HAMPSMY
niananatd nia doro chepy aii. BogHowyac KOmTH, 110 HAJAIOTHCS MIKHAPOIHUMU
BaIOTHUMHU ((DIHAHCOBMMHM) OpTaHi3allisIMA Ha peati3aililo MPOEeKTIB B YKpaiHi,
MOXYTh OyTH BHUKOpPUCTaHI y QopMi JepKaBHOTO IHBECTYBAHHS JAEpP>KaBHHUX
IHBECTHUIIMHHUX MPOEKTIB. A 3T1THO 4. 6. CT. 2 1[bOT'0 3aKOHY JIep>KaBHE 1HBECTYBaHHS
JEp>)KaBHUX 1HBECTUI[IMHUX TMPOEKTIB 3 BUKOPHUCTAHHIM JEPKABHUX KamiTaIbHHUX
BKJIaJICHb Ta/a00 KpeauTiB (ITO3UK), 3AJTyYEHHUX JIEPHKABOIO a0 MiJ1 AepKaBHI rApaHTii,

3IACHIOETHCS BIAIIOBIIHO 0 BUMOT OIOKETHOI'O 3aKOHOAaBCTBA [89].
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Takox ms 1inei onmogatkyBaHHs B miamyHKTi 14.1.83 TlomatkoBoro kojekcy
VYkpainu BU3HAYCHO, IO TEPMiH «IHBECTOP» BKUBAETHCS Y 3HAUCHHI, HABEJICHOMY B
3akoni Ykpainu «IIpo yroau npo po3noain npoaykiii». OTxe, IHBECTOP (IHBECTOPH)
— 1Ie TPOMAJIIHUH YKpaiHH, 1HO3eMellb, 0coba 0e3 rpoMaJIIHCTBa, IOpUINYHA 0co0a
VYkpainu abo 1HIIOI AepxaBu, 00'€AHAHHS IOPUIUYHUX OC10, CTBOpPEHE B YKpaiHi uu
3a 1i Mexamu, 0co0H, fAKi JIIFOTh OKPEMO YH CIUIBHO, 10 Mae (MalTh) BiJMOBIIHI
(h1HaHCOBO-E€KOHOMIYHI Ta TEXHIYHI MOXJIUBOCTI a00 BIAMOBIAHY KBasi(iKaIio I
KOPUCTYBaHHS HaJpaMH Ta BH3HAYCHHUI MEPEMOXKIEM (TIEPEMOXKIIIMUA) KOHKYPCY;
oco0a, BU3Ha4YeHa a03a1loM I'STHAIIATUM YACTUHU MEPIIoi CT. 7 I[bOT0 3aKOHY, Y pasi
YKJIQJIEHHSI YTOJIM 3a Y4acTIO0 Takoi 0coOu; ocoba, ska HaOyJsa mpaB Ta 0OOB'SI3KIB,
BU3HAUYEHHUX YTOJOK0 NP0 PO3MOAUT MPOAYKIIi, B pe3yJbTaTl Hepenayl mpas Ta
000B'sI3KIB BIMOBIIHO A0 CT. 26 1boro 3akony [90]. To6To, Mi>kHApOJIHI BAJIFOTHI
(¢inancoB1) opraHizallii He MiANAAAI0TH 1]l KaTeropito iHBecTopiB 1 3a [lonaTkoBum
KOJIEKCOM Y KpaiHH.

Kpim nporo, BiamoBigHo 10 cT. 22 3akoHy Ykpainu «IIpo 1HBECTHIIMHY
JISIBHICTBY, SIKIO MI)KHAPOJIHUM JIOTOBOPOM Y KpaiHM BCTAaHOBJICHO IHIII MpPaBUIIA,
HIDXK Ti, IO MICTATBCS B 3aKOHOJIABCTBI MPO 1HBECTHUIIWHY AiSUIBHICTh YKpaiHH, TO
3aCTOCOBYIOTHCSI TIpaBUJIa MIXKHAPOJAHOTO JoroBOpy [89]. Lle mosnokeHHs BiANOBIIa€e
9. 2 c1. 19 3akony VYkpainu «IIpo MibKHapOmHI JOTOBOpU YKpaiHW», SKIIO
MIDXKHAPOJHUM JIOTOBOPOM YKpaiHW, sIKMU HaOpaB YMHHOCTI B YCTAHOBJICHOMY
NOPAJIKY, BCTAHOBJIEHO I1HIIl NpaBWJa, HDK Ti, L0 NepeadadyeHi y BIANOBIAHOMY
aKTi 3aKOHOJIaBCTBA Y KPaiHU, TO 3aCTOCOBYIOTHCS MPABHIIa MI>KHAPOIHOTO JJOTOBOPY
[91].

3 iHmoro Ooky, 3a 4. 1 cr. 1 3akony VYkpainu «lIpo pexum 1HO3EMHOIO
1HBECTYBaHHS» MDKHAPOHI YPAJIOB1 Ta HEYPSAOBI OpraHizallii MOXyTh PO3TJIsSAaTUCS
SK 1HO3EMHI1 1HBECTOPH, TOOTO Cy0’€KTH, sIKI MPOBAJAATh IHBECTULIMHY JISJIBHICTD HA
tepuTopii Ykpainu [92]. Lle#i 3akon B 4. 2 cT. 1 1a€ BU3HAYEHHS 1HO36MHOT IHBECTHIIIT,
1T IKOKO PO3YMIFOTh I[IHHOCTI, III0 BKJIaJAAI0ThCsl IHO3EMHUMH 1HBECTOPAMH B 00'€KTH
IHBECTUIIMHOI JISUTBHOCTI BIJAMOBIIHO /IO 3aKOHOJIAaBCTBa YKpaiHM 3 METOI0

OTpUMaHHS MPUOYTKY a00 JOCATHEHHS corianbHOro edexrty [92]. A BiAMOBIIHO 10
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CT. 6 1IbOTO 3aKOHY BIJIHOCHHM, TIOB'sI3aHI 3 1HO3EMHMMH I1HBECTHIIISIMH B YKpaiHi,
PETYTIOIOThCA MM 3aKOHOM,  IHIIMMH  3aKOHOJABYMMH  aKTaMu  Ta
MDKHApOJHUMHU JOTOBOpaMH YKpaiHH. KO MIXKHApPOJHUM JOTOBOPOM YKpaiHU
BCTAHOBJICHI 1HIIN TpaBWja, HIX Ti, IO MepeadadeHi 3aKOHOJABCTBOM Y KpaiHH
Ipo 1HO3EMHI 1HBECTHIII, 3aCTOCOBYIOTHCS MPaBUIa MI>XHAPOIHOTO J1I0TOBOpy [92].
BonHouac y cr. 7 mporo 3aKoHy 3a3HA4a€eThCs, IO I 1HO3EMHHUX 1HBECTOPIB Ha
TepuTOpil YKpaiHM BCTAHOBIIOETHCSA HAIIOHAIBHUN PEKUM 1HBECTHUIIIMHOI Ta 1HIIOL
TOCIIOZAPCHhKOT  TISTTBHOCTI, 3a BUHATKAMH, IMepeA0adyeHMH 3aKOHOJaBCTBOM
VYkpainu Ta MD>KHAPOIHUMHU JOoroBopaMu Ykpainu [92]. OTxe, IXHS TiAIbHICTD Oyne
nignagaty mig cdepy Aii OrHKETHOro, MOJATKOBOIO, IHBECTHI[IMHOTO Ta IHILOTO
3aKOHOJIAaBCTBA YKpaiHM, 32 BUHATKAMH, TIepea0adeHUMU 3aKOHOJaBCTBOM Y KpaiHU

Ta MIXXHAPOJTHUMU JOTOBOpAMH Y KpaiHH.

TakuM YMHOM, BIIHOCHMHHU, TIOB’S3aHI 3 MDKHApOAHUMHU BaTIOTHUMHU
(¢pinaHCOBMMU) OprasizalisiMM I[IOAO peayi3alii OKpeMHUX IMPOEKTIB Ha TEPUTOPII
VYkpainu, perymiThCcd HE TUIBKM HOpPMaMu HAI[IOHAJBHOTO 1HBECTHUIIIMHOTO,
NOJAaTKOBOTO Ta 1HIIOIO 3aKOHOJABCTBA, a, B MepIIy Yepry, IOJIOKEHHIMU
MIDKXHApPOJHUX JIOTOBOpIB. 30KpeMa, IMOJOKEHHAMH MIKHApOAHOTO JI0rOBOPY,
YKJIQIEHOTO0 3 TIEW0 YW 1HIIOK MIDKHApPOJIHOK BaIOTHOW  ((piHAHCOBOIO)
Opratizali€lo, SKi MATUMYTh IIPIOPUTET HAJl HOPMaMU HAI[lIOHAJTLHOI'O 3aKOHO/1aBCTBA
y BUNIAAKY 1X CYyNEPEUHOCTI.

3 Hamoi TOYKHU 30pY, BapTO Yy3rOJUTHU 3MICT 3aKOHOJABUYMX aKTIB YKpaiHU B
IHBECTUIIMHIN Taidy3l MOAO0 AISUIBHOCTI MIKHAPOJHMX BaTIOTHHX ((PIHAHCOBUX)

oprasizailiii Ha TepuTOpii HaIIOT KpaiHu 13 peani3aiii BiAMOBIIHIX MTPOEKTIB.
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SECTION 7. HISTORY AND PROSPECTS OF DEVELOPMENT
OF LOCAL SELF-GOVERNMENT

7.1 Directions of improvement of the legal regulation of the system of regulations
of local self-governing authorities and officials in Ukraine at the present stage

Processes of decentralization and strengthening of local self-government,
doctrinal recognition and constitutional consolidation of its independence, including in
the field of rule-making naturally lead to an increase in the share of laws and
regulations of local self-government in the general system of national legislation and
formation of a separate subsystem of laws and regulations of local self-government.
Own rule-making activities of local self-governing authorities and officials objectively
determines originality of the system of acts of local self-government in each
administrative-territorial unit.

Improvement of local self-government at the present stage of its development is
an important component of the process of reformation of the system of public power
in Ukraine. Further process of its reformation requires adoption of a number of new
legislative acts and relevant amendments to the current ones, starting with amendments
to the Constitution of Ukraine in terms of decentralization. However, such
improvement will be incomplete and ineffective if reforms of the regulatory base do
not reach the municipal level.

During 1997-2016, domestic local self-governing authorities and officials created
basic and socially oriented laws defining the main directions of functioning of the local
self-government system on the implementation of the provisions of the Constitution of
Ukraine and the Law of Ukraine “On Local Self-Government in Ukraine” and really
influencing positive changes in the situation in territorial communities. Today, a new
group of laws in the national legal system has been formed — laws and regulations of
local self-government playing an increasingly important role in the mechanism of legal
regulation of public relations in the country, acting as the main mean of the exercise of

public power by the subjects of local self-government in the territory under their
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jurisdiction. With their help, many questions of local value are solved, comprehensive
economic and social development of the corresponding territory is ensured.

However, formation and improvement of a system of laws and regulations of local
self-government often occurs as a reaction of the relevant subjects (deputies and
municipal employees) to the direct requirements of the legislation in force. In the
conditions of decentralization local self-governing authorities and officials should
show more and more independence and initiative in the resolution of issues of local
value, including in the rule-making form. Modern development of local self-
government, formation of its bodies as separate from public authorities entitled to
independently carry out rule-making within the statutory competence requires
introduction of new approaches in the regulation of the rule-making process at various
levels of local government, new scientific concepts and categories expanding the
notion of rule-making of local self-governing authorities and officials as a special legal
form of their activity.

In addition, the current tendency to increase the total number of laws of local self-
government leads to conflicts, problems in the implementation of legal rules in the law
enforcement practice, a large number of editorial and technical errors. On the other
hand, despite their number, regulations of local self-government do not cover all
necessary aspects of legal regulation creating a number of gaps. There are still no laws
and regulations on a number of most important issues of local value, which complicates
or even makes it impossible for legal entities and individuals to exercise their rights
and legitimate interests. Systemic links between regulations of different subjects of
local self-government are not always observed, which reduces the efficiency of the
entire local self-government system. Adopted acts and the ones in force sometimes
look, in many respects, broken and situational and do not always agree with each other.
It should be noted that today a set of laws and regulations of local self-government is
called a system with a certain degree of conditionality, as there are problems in
ensuring its integrity and completeness.

A significant number of administrative-territorial units, presence therein of

significant historical, economic, environmental, geographical and demographic
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features, ethnic and cultural traditions (recognized even at the constitutional level)
objectively determine specifics of the structural organization of local self-government
in these units, lead in each case to quite significant originality in terms of building a
system and content of laws and regulations of local self-government. At the same time,
they should not be detached from the general consistency existing in such area.
Therefore, it is necessary to generalize the empirical experience of legal regulation of
types and forms of laws and regulations of local self-government accumulated in recent
years, the very mechanism of municipal law-making. In the context of reformation of
the domestic local self-government system, change of its structure, expansion of the
forms of public participation in the exercise of public power, serious work is needed to
create a regulatory framework for the law-making process at the municipal level.

Improvement of the legal regulation of the system of regulations of local self-
governing authorities and officials in Ukraine has several vectors. First of all, the
constitutional reform in terms of decentralization should be completed. It should be
noted that the Law “On Amendments to the Constitution of Ukraine (on the
Decentralization of Power)” previously approved by the Verkhovna Rada of Ukraine
on 31 August 2015 not only provides for the optimization of system-structural
organization of local self-government, but also introduces in Art. 144 a general term
for all laws adopted by local self-governments — “acts of local self-government” and
states that they are “binding in the relevant territory” [93]. Such structure is seen as
more successful compared to the current version of Part 1 of Art. 144 of the
Constitution of Ukraine, which declares that “local self-governing authorities within
statutory powers make decisions binding in the relevant territory” [94]. Since a
decision in the context of Art. 144 of the current Basic Law is an authoritative act of
will, not a specific name of regulations. Instead, the term ‘“acts of local self-
government” more successfully emphasizes the subject under consideration, so its use
is recommended in both law-making and law enforcement practice, as well as in legal
science.

Also, the current Law of Ukraine “On Local Self-Government in Ukraine” should

be correspondingly amended and supplemented [95]. In particular, name of Article 59
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of this Law should be changed from “Acts of Local Self-Governing Authorities and
Officials” to “Acts of Local Self-Government”, and its content should include the
division of such acts into regulatory and individual, as well as characteristics of each
of them by the subjects of local self-government with the indication of their names and
legal force. At the same time, tendencies and contradictions, which have appeared in
the law enforcement practice, and the need in the unification of the conceptual and
categorical framework should be considered.

Besides, given the exceptional importance of statutes, it is advisable to make them
mandatory for adoption by all territorial communities [96]. Despite the fact that the
right to adopt a statute in the Law “On Local Self-Governments in Ukraine” is
formulated as a possibility, its adoption is dictated by the urgent need to obtain an
independent legal status by the relevant territorial community. This will lead to the
transformation of simple population into a real territorial community as a
comprehensive socio-territorial community with a collective interest, self-awareness
and mentality. Thus, Art. 19 of this Law should be amended and provide for such
mandatory rule. At the same time, given the supremacy of a statute of the territorial
community in the hierarchy of regulations of local self-government, it is advisable to
provide for its adoption only at a local referendum.

It is also necessary to complete the consideration and adoption of the Law of
Ukraine “On Laws and Regulations” adopted by the Parliament in the first reading
back in May 2011 [97]. This Law, if adopted, will regulate public relations related to
the development, adoption, entry into force, state registration and record of laws and
regulations, determine the system, types, hierarchy of laws and regulations and
establish uniform requirements to the rule-making techniques for all subjects of rule-
making. According to this bill, territorial communities and local self-governing
authorities are referred to the subjects of rule-making (Art. 3), and decisions of local
referendums, local councils and their executive bodies, orders of village, settlement,
city mayors, heads of city district, district, regional councils — to bylaws (Part 3 of Art.
6). Besides, it contains a number of important provisions on the hierarchy and legal

force of regulations, including the ones adopted by the subjects of local self-
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government. In particular, according to Art. 7 of this bill, regulatory decisions of local
referendums are adopted on the basis and in pursuance of the Constitution and laws of
Ukraine, international treaties of Ukraine, decrees of the President of Ukraine,
resolutions of the Verkhovna Rada of Ukraine, resolutions of the Cabinet of Ministers
of Ukraine and have a higher legal force than laws and regulations of local councils,
their executive bodies, village, settlement, city mayor or head of the city district,
district, regional council. Instead, regulatory decisions of local councils are adopted on
the basis and in pursuance of the Constitution and laws of Ukraine, international
treaties of Ukraine, decrees of the President of Ukraine, resolutions of the Verkhovna
Rada of Ukraine, resolutions of the Cabinet of Ministers of Ukraine and have a higher
legal force than acts of their executive bodies or, respectively, orders of a village,
settlement, city mayor or head of the city district, district, regional council.

The Laws “On Laws and Regulations” and “On Local Self-Government in
Ukraine” should establish an exhaustive list of subjects of rule-making. Such list
should include territorial communities, local councils and their executive bodies, as
well as senior officials of territorial communities. Elders and bodies of the self-
organization of population, given the specifics of their municipal legal status, cannot
be recognized subjects of rule-making.

Also, local self-governing authorities need to develop Recommendations on the
Issues of Organization of the General Legal and Rule-Making Work, which are
completely absent today [98]. In the vast majority of local self-governing authorities,
these issues are not comprehensively formalized or resolved. They are only partially
reflected in the regulations on local councils and their executive committees. It is seen
that the relevant document should not be a recommendation, but a framework. It is
advisable that the relevant local councils adopt not Recommendations, but Regulations
on legal acts of local self-government.

Diversification of the names of regulations of various local self-governing
authorities and officials i1s a necessary measure and should facilitate their
systematization, simplify the search for necessary acts, avoid confusion with the same

names of acts in the process of law enforcement.
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Insufficient definition of the provisions of the current Law of Ukraine “On Local
Self-Government in Ukraine” regulating types and forms of laws and regulations of
local self-government, absence in this Law of the interrelation of forms and types of
acts has caused the same shortcomings in the legal regulation of laws and regulations
at the municipal level. As a result, regulation of the forms of laws and regulations of
local self-government in the Law “On Local Self-Government” by linking the forms
of such acts to the subjects of their adoption turned out to be too complicated and
confusing. Therefore, it is considered expedient in the legal regulation of forms of laws
and regulations of local self-government to take as a basis their types (regulatory and
individual) and to unify forms of acts of separate types (for example, regulations of
local councils are adopted in the form of decisions, and individual ones — in the form
of resolutions).

It is also necessary to resolve the issue of the official publication of regulations of
local self-governing authorities and officials as required by Art. 59 of the current Law
of Ukraine “On Local Self-Government”. First of all, we are talking about the
establishment of official printed publications at all levels of local self-government,
including at the level of communities. Since, according to Art. 15 of the Law of Ukraine
“On Access to Public Information”, information administrators, including local self-
governments are obliged to publish their laws and regulations and draft decisions to be
discussed, as well as information on the regulatory and legal bases of their activities.
Draft laws and regulations, decisions of local self-governing authorities developed by
the relevant administrators must be published no later than 20 business days before the
date of their consideration. Today, the process of creation and operation of such official
printed publications of local self-governing authorities is complicated mainly by the
lack of local budget funds, so the solution to this issue lies largely in the formation of
capable territorial communities and allocation to local councils of the relevant budget
transfers.

In territorial communities with a population up to 500 people, it is hardly
advisable to create own printed publications. Therefore, it 1s expedient to publish

regulations of authorities and officials of such small territorial communities (at least
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until their voluntary association into capable territorial communities) in joint official
publications for authorities and officials of neighboring territorial communities.

At the same time, possibilities of the official publication of regulations of local
self-government through the Internet should be expanded. As we know, formation of
systems for the creation and development of websites of public authorities is associated
with Decree of the President of Ukraine No. 683/2002 dd. 1 August 2002 “On
Additional Measures to Ensure Openness in the Activities of Public Authorities” [99],
which was expected to provide for the “obligation of public and local self-governing
authorities to maintain web-pages and promptly (no later than five business days) post
thereon official information on the activities of the relevant authorities, performance
of programs, plans, current or repealed laws and regulations, forms and samples of
documents, archival and other information, as well as timely posting on such web-
pages of draft acts and regulations”. Unfortunately, since the adoption of the above-
mentioned Decree of the President of Ukraine, it has not been possible to fully ensure
the presence of basic local self-governing authorities in cyberspace.

It should be noted that the Law of Ukraine “On the Basic Principles of the
Information Society Development in Ukraine for 2007-2015” recognized acceleration
of the development and implementation of the latest competitive information and
communication technologies (ICT) in the activities of public and local self-governing
authorities as one of the main strategic goals of the development of information society
in Ukraine [100]. However, as the Cabinet of Ministers acknowledged, “the economic
crisis has led to a decrease in funding for the National Informatization Program, which
has reduced the impact of the Program on informatization processes in the country and
increased decentralization of approaches to information society development by the
relevant government agencies”, as a result of which “local self-governing authorities
in comparison with central executive bodies have a much lower level of information
technology support of administrative and management processes, as well as
development of information technology infrastructure and state information systems”
[101]. Naturally, under these conditions, websites of local self-governing authorities

have not become a common phenomenon, especially at the level of settlements and
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villages. Accordingly, mostly regional and district councils, as well as city councils
and their executive bodies in large cities can afford publication of regulations on their
websites.

According to Art. 9 of the Law of Ukraine “On the National Informatization
Program”, tasks of the National Informatization Program for the next three years and
scopes of their budget funding for the next year are annually formulated by the Cabinet
of Ministers of Ukraine and approved by the Verkhovna Rada of Ukraine [102].
Therefore, the task of the National Informatization Program for the next three years
should provide for the completion of informatization of all local self-governing
authorities and creation of full-text bases of regulations of local self-government at all
levels of the administrative-territorial structure.

At the same time, it is necessary to implement recommendations on the prospects
for the development of websites of local self-governing authorities: 1) to develop a
standard list of information to be posted on the official websites of local self-governing
authorities and to approve such list by a regulation of the authority of the central level,
2) to oblige the introduction of a single orderly structure for posting information on
various official Internet representations of local self-governing authorities; 3) to
develop and promote provision of administrative services for visitors to municipal
websites as elements of e-government (registration, payment of utilities, taxes, fines,
etc.); 4) to organize domain names of official websites of local self-governing
authorities; 5) to introduce a standard search engine on all websites; 6) to introduce
elements of interactivity on the websites of local self-governing authorities (possibility
to send a letter to the authority from the website and receive an answer, hold Internet
conferences, online forums) [103].

Finally, it is necessary to create at the regional level Registers of laws of local
self-government for their further inclusion into the Unified Register of Regulations in
Ukraine. The relevant standards are stipulated by the draft Law of Ukraine “On Laws
and Regulations”. In particular, Art. 49 of the mentioned bill provides for the state
registration of bylaws adopted by local referendums, local councils and their executive

bodies with the main territorial departments of justice. Creation of such registers will
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serve as a significant guarantee of ensuring the principles of the rule of law and legality
in the implementation of rule-making activities at the municipal level, simplify the
search for necessary documents by interested parties, strengthen public control over
such acts.

Currently, the Ministry of Justice of Ukraine receives a significant number of
complaints about issue by local self-governing authorities of laws and regulations that
do not comply with the legislation in force. However, the main territorial departments
of justice do not perform state registration of laws and regulations of local self-
governing authorities and do not have leverages to repeal such acts. Therefore, in order
to regulate the issue of state registration of laws and regulations of regional, district,
Kyiv and Sevastopol city councils, village, settlement, city, city district councils, the
Ministry of Justice prepared a draft Law of Ukraine “On Amendments to the Law of
Ukraine “On Local Self-Government in Ukraine” [104].

Finally, it is necessary to emphasize the need for the formation of a municipal
law-making policy as one of the forms of implementation of the municipal legal policy.
It should be a scientifically sound, consistent activities of local self-governing
authorities and officials aimed at better organization of the law-making process and be
based on the principles of legality, transparency and scientificity. Municipal rule-
making policy should be aimed at improving the process of municipal law-making, so
that rule-making activities of local self-governing authorities and officials are well
thought out, clearly organized, consistent with the law-making policy of the state and
aimed at the resolution of problems of territorial communities. The question of its

effectiveness will depend on all these characteristics.
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SECTION 8. INFORMATION TECHNOLOGY AND LAW

8.1 Current issues of information security of the state: the Ukrainian
measurement

The introduction of new information and communication technologies is the basis
of socio-economic and scientific and technological progress — the informatization of
society [105]. Instead, as noted by a well-known expert in the field of information wars
G. Pocheptsov, information civilization, which came to humanity, changes not only the
status of information, i.e. the role of its positive effects, but also dramatically expands
the negative possibilities. We have before us a powerful tool for which there are no
limits. Information wars of varying intensity have become a clear sign of our days
[106]. Interest in this topic is particularly acute given the great potential of information
networks to influence the basic institutions of the state and society, in particular,

information security [107, 108].

Given the position expressed in the dissertation research M. Kubyavka, we can
reasonably conclude that at the present stage the importance of indirect (soft) methods
of influencing the course of political and economic processes in the states is rapidly
growing. The leading place among the so-called soft methods of influence is, of course,
occupied by the tools of non-forceful (informational) influence. And this is the main
trend in society — the transition from, mainly, physical methods of hostilities
(destruction or coercion), to, mainly, non-violent change in people's attitudes to the
enemy — from hatred to acceptance. A similar trend is observed around the world, and
95 % of all subversive efforts against another state are occupied by information warfare

[109].

Thus, information relations go beyond purely informational and become a factor
in special hostile operations and information wars. As noted by Yu. Turchenko,
political and legal regulation of information relations in Ukraine is in the process of
formation, respectively, the legal vacuum affects the process of reforming the

military sphere... That is why the problems of regulating the information sphere,
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creating appropriate conditions for advanced development of domestic information
production. The leading tool for the realization of national interests in the field of socio-

political relations, as an information sphere, should be law [110].

As noted by prof. V. Bogdanovich, the most powerful influence on ensuring the
military security of Ukraine is information; a significant part of external information
threats is in fact a kind of military threat, and these threats are one of the most

dangerous for the military security of the state [111].

Levchenko O the classification of the information weapon on means of
conducting information struggle is offered. The author concludes that information
weapons pose a special danger to information resources, computer systems and
networks of public administration, financial and banking institutions, military and
weapons management systems, as well as to the psyche, consciousness and
subconscious of the population and personnel of the armed forces. In terms of their
effectiveness and consequences, information weapons are equated to weapons of mass

destruction [112].

At the same time G. Pocheptsov warns that the following seven purposes can take
place on which information influences can be directed in the same way. These goals
are: the army and its population, the army and the foreign population, between the
various components within the army, guerrillas and the population, the army and the
allied army, the country and the allied country, the country and neutral countries. The
set of tasks to be solved in a military conflict has already been tested in a number of
military situations. Thus, the legitimation of such use becomes an essential task for
working with public opinion in the event of the use of force in a conflict. The process
of legitimization can be divided into two components: it is the heroization of one's side
and the demonization of the enemy's side. Heroization is facilitated by the short
duration of hostilities, the absence of wounded and killed, because the archetype of the
hero involves just such behavior. The demonization of the enemy side is expressed,
first of all, in the negativization of its leader (he can immediately become both a drug

addict and a madman) and its armed forces. In the latter case, a proven option of
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influence since the First World War is the demonstration of atrocities against civilians

[106].

Information space, in principle, allows the existence of any type of information,
which realizes its differences from the space of the physical plane. Only the processing
of this information by a person is dangerous in its consequences. And not on physical
consequences in the sense of the termination of functioning of an organism, and on the
entered new norms of the allowed behavior. Information weapons do not destroy the
information space, but rely on it. The information weapon forms the information space
for itself, because in essence the information weapon is a means of intensive

introduction of certain segments of the new information space [106].

Therefore, the possession of effective information weapons and means of
protection against it in modern conditions is one of the priority areas of national

security in the information sphere [112].

It should be noted that in most studies, including Russian-language [113] and
Ukrainian-language [109], the effectiveness of information (psychological) operations
(PsO) is considered by example, mainly outside Ukraine and Russia. Thus, it is noted
that the first mass operation, called psychological, was carried out by the US Armed
Forces in support of UN troops in the Korean War (1950-1953). In 1951, the
Department of Psychological Operations was established in the Ministry of the Army.
was reformed into the Office of Special Methods of War. At the same time, the training
of special personnel began. PsOs were widely used in Panama and the Persian Gulf,
where US experts conducted information operations against Saddam Hussein's regime
to protect the Kurdish population and Shiite Muslims from Baghdad's policies. Large-
scale PsOs were also carried out under Operation Sea Angel and Support for
Democracy (Haiti, 1991, 1994), Revival of Hope and Common Shield (Somalia, 1992-
1995), and Joint Efforts. (Bosnia, 1996). Virtually all peacekeeping companies in
which the United States participates are accompanied by psychological operations. It
1s noted that if in the First World War one journalist accounted for 20,000 servicemen,

then during the operation in Bosnia — for 500 servicemen [109].
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At the same time, Ukraine has its own «sad experience» of information attacks on
itself. As noted by Yu. Gorban’, in the information war against Ukraine, the Russian
Federation uses almost the entire arsenal of influence on people's consciousness [114].
In particular, observers note that, for example, all 23 years of Ukraine's independence,
anti-Ukrainian propaganda was conducted on Crimean television'. G. Pocheptsov
emphasizes that before the events of 2013-2014, 60 % of the adult population of
Ukraine received socio-political information through television. At the same time,
54.5 % of the population preferred information and analytical programs on Russian

television [106].

Russian journalist A. Babchenko writes?: «Putin's propaganda took all the disgust
out of the people, turned the worst into good, allowed murder, xenophobia,
obscurantism, persecution, harassment, hatred, aggression, racial intolerance... — and
it turned out to be incredibly effective... I'm sure — no "Krymnash"* would be possible
without all these series about cops, investigators, murders, kidnappings, brigades,

nan

killers, corpses, "investigation" "against" maniacs, rape of children, dismembered
human bodies in three-liter jars and chernukha, chernukha, chernukha*». Apparently,

it is not accidental that in 2004 the President of the Russian Federation V. Putin spoke

! http://obozrevatel.com/blogs/87465-novosti-kryimnasha--bal-satanyi.htm

2 https://rusmonitor.com/arkadijj-babchenko-putinskaya-propaganda-dostala-iz-lyudejj-vsyu-
mraz.html

3 a Russian-language neologism, Internet meme, ideological cliché, and the hashtag #KrymNash,
which originated and gained popularity and support in Russia against the background of the
preparation and implementation of Russian armed aggression against Ukraine and during the
annexation Crimea (Russian: «Kpeimuamy; Ukrainian: «Kpumnann)

Source:
https://uk.wikipedia.org/wiki/%D0%9A%D1%80%D1%8B%D0%BC%D0%BD%D0%B0%D1%8
8

* 1) the dark sides of life, everyday life, imbued with doom and hopelessness, accompanied by scenes
of cruelty and violence, as well as the display of such gloomy, unsightly aspects of life. Distributed
primarily in the cinema and literature (Russian: «uepayxa»; Ukrainian: «gopHy3a»; French: noir)
Source:
https://ru.wikipedia.org/wiki/%D0%A7%D0%B5%D1%80%D0%BD%D1%83%D1%85%D0%B0
_(%D0%BA%D0%BB%D0%B8%D1%88%D0%B5)

2). a gloomy genre of Russian horror — everything negative in everyday life (e.g. cruelty, poverty,
violence, etc.)

Source:
https://ru.glosbe.com/ru/en/%D1%87%D0%B5%D1%80%D0%BD%D1%83%D1%85%D0%B
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out against restrictions on the broadcasting of scenes of violence on Russian television,
noting, in particular, that such a ban «would affect the patriotic upbringing of minors,
largely due to the demonstration of films about the exploits and courage of our

compatriots»°.

The opinion expressed by A. Babchenko corresponds to the position of the
harmfulness of propaganda of violence and cruelty — and not only for public morality
as such. This propaganda, which was mainly introduced to Ukrainian television by
Russian TV and video products, was not timely assessed by the Ukrainian authorities
as threatening, not only in terms of a threat to public morality, but also in terms of a
threat to national security.

A resident of Donetsk: «I remember this "referendum"®

. A few days earlier, on
one of the Russian TV channels, the news anchor said that in Donetsk, signs were put
on the homes of Russian-speaking citizens. My wife and I giggled then. What
nonsense! .. Then this nonsense was seriously retold to each other by people in the

referendum... And we suddenly realized that the people began to go crazy en masse»’.

Thus, Russian propaganda has caused and continues to cause enormous damage
to Ukraine's national security, actually leading to the death of people, so restricting
such propaganda corresponds to a legitimate goal — to ensure national security — and is

necessary in a democratic society.

For a long time during the war in Donbas, Russian news agencies and the media

massively published and continue to publish false and propaganda «news» of anti-

3 http://moral.ru/news/04 1222 Putin_smi.htm

6 Tllegal referendum on 11.05.2014 on the «state independence» of Donetsk region, which was
initiated by pro-Russian separatists and held in violation of the Constitution of Ukraine, and its results
were not recognized by the Ukrainian authorities and were not recognized by the European Union
and the United States. Simultaneously with the referendum in Donetsk region, a similar referendum
was held in Luhansk region on the status of the so-called «Luhansk People's Republicy.

Source:
https://uk.wikipedia.org/wiki/%D0%A0%D0%B5%D1%84%D0%B5%D1%80%D0%B5%D0%B
D%D0%B4%D1%83%D0%BC%D0%B8 %D0%BD%D0%B0_%D0%94%D0%BE%D0%BD%
D0%B5%D1%87%D1%87%D0%B8%D0%BD%D1%96 %D1%82%D0%B0_%D0%9B%D1%383
%D0%B3%D0%B0%D0%BD%D1%89%D0%B8%D0%BD%D1%96 2014

7 http://hronika.info/obwestvo/141857-kak-zhivetsya-v-donecke-posle-dvuh-let-v-dnr.html
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Ukrainian orientation®: «crucified boy»°®, «mother of the crucified boy tied to a tank
and dragged across the square», «two slaves»'?, «devoured bullfinches, in contrast to
the tits of patriotic color»!, «drunken negroes dance on Ukrainian tanksy,
«Yatsenyuk!'? fought in Chechnya and participated in the torture and execution of
Russian prisoners of war»; «Avdeevka is shelled by the Ukrainian army»'?, etc. There
is no reason to allow these agencies and the media to legitimately disseminate this
information in Ukraine. Thus, the Representative of Ukraine to the UN, Ambassador
V. Yelchenko in a speech to the UN on 11.05.2016' pointed out that «cruel and vicious
propaganda disseminated by the state media in Russia is one of the main elements of
the hybrid aggression of the Russian Federation. There is a need to combat such

phenomena as state propaganda of intolerance and hatred».

It is interesting to note that back in 1953 in the science fiction novel-anti-utopia
«451 degrees Fahrenheit» (English: «Fahrenheit 451») Ray Bradbury showed the

dangers of a society where reality is formed and controlled by television (in a broad

§ https://www.06277.com.ua/news/801960/polnoe-sobranie-1zi-rossijskih-smi-vypusk- 1
? The television story about the «crucified boy» — the unofficial title of the television news story «A
refugee from Slavyansk recalls how with her the young son and the wife of the militiaman» were
executed under her, shown on July 12 and 13, 2014 on the Russian Channel One. The report contained
«evidence», which was not subsequently confirmed, about the alleged bullying of Ukrainian security
officials against residents of the city of Slavyansk, who supported the DPR, including the crucifixion
of a three-year boy in front of his mother.
The scandalous story received a significant public outcry: it confirmed the evidence of extreme lack
of professionalism and the use of Russian state-owned media in the information war to incite hatred
and enmity, as well as evidence that «misinformation» and «falsehood» «became the norm» for
Russian state-owned media
Source:
https://ru.wikipedia.org/wiki/%D0%A2%D0%B5%D0%BB%D0%B5%D1%81%D1%8E%D0%B6
%D0%B5%D1%82 %D0%BE_%D1%80%D0%B0%D1%81%D0%BF%D1%8F%D1%82%D0%
BE%D0%BC_%D0%BC%D0%B0%D0%BB%D1%8C%D1%87%D0%B8%D0%BA%D0%BS5
10 The fake story of the Russian First Channel about the Ukrainian military, who was allegedly
promised «a piece of land and two slaves for the executions of civilians in the Donbass»
Source:
https://gordonua.com/news/war/klochok-zemli-i-dva-raba-reakciya-socsetey-na-feyk-ot-sozdateley-
raspyatogo-malchika-49620.html
! Fake information of the Russian media that Ukrainians eat bullfinches, because they are red in
color, and protect the yellow-blue titmouse
12 Prime Minister of Ukraine (2014-2016)
13 which itself at this time controls the city and provides life there

14 http://hvylya.net/news/digest/ukraina-v-oon-ofitsialno-obvinila-rossiyu-v-podderzhke-
terrorizma.html
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sense — the media). According to Abdol Hossein Joodaki, in «Fahrenheit 451», Ray
Bradbury creates a dark futuristic world that does not want a well-educated, well-
informed population capable of critical thinking. For the system, a good citizen is one
who does not dare to form his own opinion. Literate citizens are willing to serve the
system, allowing the government to make all decisions for them. The system suffers
from mass unification and homogenization. Books are banned, and a mindless society
1s immersed in various kinds of distractions, such as television, radio, loud music, drug
addiction, drugs and fast cars as ways to be happy and escape from the responsibilities
and realities of life. The media are used as a powerful tool for social control and the

elimination of differences and originals [115].

At the same time, the Internet creates incomparably greater opportunities for the
distribution of unwanted content than television and radio. O. Vergolyas points out that
the on-line social network, in terms of information and communication technologies,
creates conditions for the use of much more tools of information and psychological
influence than off-line due to technological capabilities for placement and delivery of
audio and video information to the recipient. On-line networks have a much wider
range of options for placing and delivering information to the recipient of various kinds
(video, pictures, photos, text, audio). The speed of information dissemination in the on-
line network is much higher than in the off-line network due to the simplicity of
transmission and broadcasting. In addition, it is worth noting that the production,
distribution and delivery to the recipient of information products (content) for
distribution in the on-line network requires much less human and material resources
than in the on-line network, especially for due to the speed of distribution and

extremely low cost of animation of information materials [116].

Thus, information networks create all opportunities for the delivery of hostile
cultural and/or informational content. For example, according to American experts, up
to 75 % of the so-called «life stories» and «references to sources» given in comments
on social networks during the intensification of anti-Ukrainian aggression were almost
entirely fictional [117]. In particular, G. Pocheptsov [106] reports that Gleb Pavlovsky,

presented by «Komsomolskaya Pravda» (26.02.1999) as a «veteran of information
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warsy, pays special attention to various Internet projects, considering them as an ideal
tool for launching the necessary stories into the mass consciousness. He says:
«Traditional media are responsible for the information they disseminate. Rumors
transmitted via the Internet are anonymous. But then newspapers and television get the
opportunity to link to the Internet. That is, there is a real laundering of so-called "black"
information. Previously, this "black" information could only be made "gray" — to
distribute it on the sidelines, no more. Now it is possible to launder any

"misinformation" completely».

O. Mitenko also emphasizes that the lack of mechanisms of state control over the
dissemination of information through Internet sites causes a rapid increase in the
volume of socio-political content (anonymous, the authenticity of which is
questionable, provocative and openly illegal), which are duplicated by traditional

domestic media with a link to the Internet [118].

O. Golub reports that many experts emphasize the danger of using social networks
as a source of information, because the so-called new media is one of the most common
ways of spreading false information and fakes. It is noted that in recent years, more
and more classic media use social networks as primary sources. Then this unverified
information gets on television and spreads to a mass audience. There is no doubt about
the danger of spreading false information in the context of the information war, which
is part of the hybrid war that Russia is waging against Ukraine. This affects not only
the civilian population of Ukraine, but also demobilizes the military defending their
country. All these technologies have long been tested. Research shows that people
consider the most important topics and issues that are actively covered and discussed
in the media. In this way, it is possible to purposefully adjust the perception of society

—in fact, to form a new reality.

According to the StopFake website, false news is spread primarily by the Russian
media. That's why journalists should be especially careful to check information from
social networks, so as not to become carriers of fakes. It is the journalist's responsibility

to verify and process the information received. In fact, this is how traditional media
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should differ from social networks and aggregator sites [119].

The article [120] emphasizes that the events in the Autonomous Republic of
Crimea had a clearly defined virtual information component. If we call it propaganda,
it would reduce the treacherous and poisonous nature of this information war. The
principles of the electronic cyberattack were transformed into an uncontrolled
unimpeded flow of Russian-language disinformation announcing a new war with the
«fascists». A version of the reality of oppression, persecution and intimidation of the
Russian-speaking population of Ukraine was created, which was spread to destabilize
the situation in the country. Foreign news agencies covered the fake news as if they
really had reason to discuss. As a result, the falsifications, confusion and fear they
cause, prevented a quick response to the actions of the Russian Federation and

weakened the determination of those who were to do so [120].

Conclusions. In the modern world, freedom of speech, which is considered the
highest value of a democratic society, through the efforts of architects of information
wars becomes a formidable weapon of hostile influences — information weapons. This
was fully manifested during the hybrid aggression of the Russian Federation against
Ukraine: a large population, historically or due to the weakness of Ukraine's
propaganda structures, was under the influence of the Russian media, succumbed to
anti-Ukrainian sentiment and sided with the aggressor. Therefore, the possession of
effective information weapons and means of protection against it in modern conditions
1s one of the priority areas of national security in the information sphere. Compliance
with such requirements will sooner or later require states to make legal decisions to
restrict hostile content in the interests of their own security, taking into account the

convention obligations of a democracy.

BucHoBku. Y cydyacHOMY CBITI CBOOOJIa CJIOBa, SIKa BBAXAEThCS BHUIIOIO
IIHHICTIO IEMOKPAaTUYHOTO CYCHUIbCTBA, CTAPAHHIMHU apXITEKTOPIB 1HGOpMAILIITHUX
BOEH TIEPETBOPIOETHCA HA TPI3HY 30pOI0 BOPOXKUX BIUIMBIB — iH(MOpMAIliiHY 30pOI0.
3a3HadeHe y MOBHiH Mipi IPOSIBUIIOCA y Tiepio ridpuaHoi arpecii PO npotu Ykpainu:

BEJIMKAa KUIbKICTb HACEJIEHHs, W0 ICTOpUYHO abo0 BHACHIJOK CilIa0KOCTI
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OpONAaraHJUCTChbKUX CTPYKTYp YKpaiHu, 3HAXOAWJIOCS 1]l BIUIMBOM POCIHCHKHX
3aco01B MacoBoi 1H(oOpMaIllli, miaganacs aHTHYKpaiHCbKUM HAacTpOsIM 1 cTana Ha OIK
arpecopa. ToMy BoJIOIIHHS B Cy4yaCHUX YMOBaX €(peKTUBHOIO 1H(OpMaLIHHOIO 30pO€t0
1 3acobamMu 3aXHCTy BiJl HEl € OJHUM 13 MPIOPUTETHUX HAMNPSAMIB 3a0e3MeUeHHs
HallOHAJIbHOI Oe3neku B iHdopmaliiiHii cepi. BiqnoBigHICTF TAKMM BUMOI'aM PaHO
YH Mi3HO MOTpeOyBaTUME BiJI JIepKaB MPaBOBUX PIllIEHb 1010 OOMEKEHHS BOPOKOTO
KOHTEHTY B IHTEpecax BJIACHOI OE3MEKH, 3 ypaxyBaHHSIM KOHBEHLINHUX 3000B’s3aHb

JIEMOKPATUYHOI JEPKABU.
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SECTION 9. INTERNATIONAL ECONOMIC LAW

9.1 JIOKTpUHAJBHI MiIXOAW LIOAO0 CYTHOCTeHl Ta 0CO0JMBOCTEH MIXKHAPOIHOIO
€KOHOMIYHOI0 MpaBa

PiBeHb HMBLTI30BAHOCTI JIepKaBH IEpPEIyCIM BH3HAYAETHCS 11 €KOHOMIYHUM
cratycoM. KpaiHa 3 BHCOKMM €EKOHOMIYHMUM CTaTyCOM Ma€ 3MOTy HE JIMIIe
3abe3nedyBatu 10OpoOYT CBOIM TpoMajsiHaM, ajie i 3aiiMaTH IOMiHAaHTHE CTAHOBUIIIE
Ha MKHAPOJHIN apeHi, MaTh aBTOPUTET Y MIXKHAPOJHOMY CIIBTOBapuCTBi. BogHouac
nepes kpainamu y XXI cT. cBITOBa €EKOHOMIKA CTaBUTh HOBI 3aB/aHHs. CUJIbHI TpaBIii
32 YMOBHM aKyMyJislii 3yCWib Jleflaji OuIbllleé HapOoIIlyBaTUMYyTh KaIiTal,
MIPOTHO3YETHCS TEHJICHIIIST IO 3MIIHEHHS TMO3UIli CBITOBUX €KOHOMIYHUX IICHTPIB.
Crnalxi x JAepKaBU MArOTh JIe/1ajli MEHIIIE MOYKIMBOCTEH JJIsl 3pOCTaHHS.

Mixuaponnomy ekonomiunomy mnpaBy (MEII) y mpoMy mporieci HajaeXHTh
ocobOnuBa poib. [lo-mepiie, BOHO € OCHOBHUM Ba)kejieM 3a0e3MEeUeHHS MOPSIKY B
MDKHApOJIHUX e€KOHOMIUHMX BimHocuHaX. [To-mpyre, MEII € 3acoboM BCcTaHOBIICHHS
€TaJloHa OKPEMHUX CYCHUIbHUX BIAHOCHH B KOHKPETHIN JepkKaBl MUITXOM BU3HAYEHHS
YyMOB BCTYIy 10 MIXHApOJHUX €KOHOMIYHUX opraHizamiid. OkpiM TOro, HOPMHU
MIKHAPOJHOTO €KOHOMIYHOTO TIpaBa € IOPUIUYHUM MPOIYCKOM OPTaHiB Jep>KaBHOI
BJIJU 1 ISp>KaBHUX CyO’ €KTIB rOCIOAapPIOBaHHS Ha MIXKHAPOIHY apeHy.

MixHapogHe EKOHOMIYHE TMPaBO € Taldy33l0 MDKHApOJHOTO IIpaBa, sKa
3’aunmacst y XX cr. Ilepmmm 1 OCHOBOMOJOKHMM UYWHHHMKOM HOTO TOSIBU OYB
MOCTYTAIBbHUN PO3BUTOK 30BHINTHLOTOPTOBEIBLHUX BIJHOCHH JEpiKaB MiXK COOOI0.
BinOyBanocsi B3a€EMONPOHUKHEHHS MDKHApOJHUX €KOHOMIYHMX 3B SI3KIB  Ta
HApOCTaHHA EKOHOMIYHOI B3a€MO3aJICKHOCTI JEpiKaB, MDKIEpKaBHA B3a€MOJIS B
E€KOHOMIYHIN cdepl cTama HEOOXIIHICTIO. YMOBaMHU, y fAKUX (GopMyBaucs
MikHaApoH1 ekoHoMiuH1 BigHOocHM (MEB) y iX cywacHoMy Burmsimi, Oynu: momain
mpaiii, crierianizaiis 1epaB y BAPOOHUIITBI OJTHUX TOBAPIB Ta HEOOX1AHICTh IMIIOPTY
IHIIMX; r00ani3amis HU3KKM MIKHAPOIHUX MPOILIECIB: OJIHI Aep>KaBU 3a3HABAJIU BIUIUBY

€KOHOMIYHMX KPH3, SIK1 BIIOYBaJIKCS B 1HIIIKX; 3HaYHI IPIPBU B EKOHOMIYHUX CTaTycax
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PI3HHUX KpaiH, MI0 YHEMOXJIMBIIOBAJIO CIpPaBEAJIMBY KOHKYPEHIII0, BEJIO [0
nepeOUTbIIEHOTr0 aBTOPUTETY OJTHUX JIEPHKaB Nepe/l IHILUMHU.

Ha cboroani npouec ¢popMyBaHHS Mi>KHAPOIHOTO EKOHOMIYHOTO MIpaBa TPHUBAE,
a/pke eKOHOMIYHI YMOBH, V SIKUX (DYHKI[IOHYIOTH JCpP>KaBH, IMOCTIMHO 3MIHIOIOTHCS.
Hesanepeunoto iCTOPUYHOIO Ta CY4YaCHOK PEAIBHICTIO €KOHOMIYHUX 1HTEPECIB
nepkaB € 3MaraibHICTh. ChOTO/IHI, SIK 1 KOJUCh, MAa€ MICIIC 3MaraHHs HaIllOHAJbHUX
€KOHOMIYHHMX 1HTEpECIB JIep>KaB: y BITHOIIECHHI MPUPOJHUX PECYpPCIB, EKOHOMIYHOT
iHGpacTpyKTypH, 1H(OPMALIWHUX MOJIB, 1HTENEKTIB, TOOTO BCHOTO, IO TO3BOJIE
Jiep’)kaBaM pPO3BHBATH CBOi HallioHajdbHI exoHoMiku. Insxu 1 Gopmu BUpIICHHS
TaKuX KOH(QIIKTIB, 3BUYANHO, 3 TUIMHOM 4Yacy 3MIHUIUCA. Y CYy4aCHHUX YMOBaXxX Pi3KO
3pOCJIO 3HAYEHHSI MIKHAPOJHO-IPABOBUX MEXaHI3MIB y CBITOBIM nomiTull. CriibHUIMA
1HTEepeC JIep)KaB MOJISITa€ B TOMY, 100 CTBOPUTH MAaKCUMAaJIbHO BUTIIHI JJis cebOe
cTaOUIbHI IOPUAMYHI TpaBUja TPU Yy CBITOBIM €KOHOMILI, SKi 3apa3om Oyiau O
B3aEMONPUHHATHI 11 BCix [121].

OTxe, mMOsSBA MDKHApPOJHOTO EKOHOMIYHOTO TMpaBa — 1€ BCTAHOBJIEHHS
3araJlbHOBU3HAHOTO 1 3arajlbHOO0OB’SI3KOBOTO PEryJjsiTOpa CBITOBUX CYCHUIBHUX
BIJIHOCHH B €KOHOMIYHIH cdepi.

MEII 3a0e3nedye BUKOHAaHHS TakuX (PYHKUIA: HOpMaTHBHA (iKcalis yMOB
MIKHAPOJHOT E€KOHOMIYHOI CHiBIpaIll, MpaB Ta OOOB’sA3KIB ii CyO’€KTIB; diTKa
periiaMeHTallisi TMOPSAKY BpPETyJNIOBaHHA MDKHAPOJHUX EKOHOMIYHMX CIOpIB;
MO>KJIMBICTh CTBOPEHHS MIKHApPOJHUX OPraHiB JJs MIABUUIEHHS SIKOCTI CHIBIIpALl;
CTBOPEHHSI Ta MOPSAOK BUPIIIEHHS CIpaB MDKHAPOJHUMHU CYAOBHUMH OpIraHAMU;
Jerajizaiisi Mi>KHapOJHO-IPABOBHUX 3BUYAIB, MPUHIIMITIB 1 CAHKIIIH.

3aBasiku o3HaueHUM QyHKUIAM MEII € 1HCTpyMEHTOM TOCATHEHHS TAKUX LIIEH:
3a0€3MeUYeHHs] EKOHOMIYHOi Oe3neKku JepXaB;, KOHTPOJb 33 BUKOHAHHSAM
JIOMOBJICHOCTEH; JOCATHEHHS! OajaHCy 1 KOOpJMHALIl MPOTUJIICKHUX EKOHOMIYHUX
1HTEpECiB; MOKIIUBICTH EKOHOMIYHOT'O POCTY IS KpaiH, 10 po3BUBatOThes [122, 123,
124].

Cepell 03HaK MI>KHAPOJJHOTO €KOHOMIYHOTO ITpaBa MOXKHA BUIUIMTH TaKi:
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— MDKHApOJHE €KOHOMIYHE MpaBO PEryiioe crnerudidHy chepy CycriabHUX
BIJIHOCUH MDK KpaiHaMH — BIJHOCHHH, SKI MOB’Si3aHI 3 €KOHOMIYHOIO isUTHHICTIO
Jep>kaB Ha MIDKHApOJTHOMY PiBHI,

— MDKHapOJIHE €KOHOMIYHE MPaBO € IHCTPYMEHTOM PEryJiloBaHHS BKa3aHOl
cepu BIIHOCUH, METOIO SIKOTO € IX BIOPSAJIKYBAHHS 1 rapMOHI3allis, 3a0e3MeUeHHs 1X
HAJIAHOCTI 1 CTabUIBHOCTI, a TAKOX €KOHOMIYHOI O€3MEKH JIePHKaB;

— TMPUHIUIN 1 HOPMHU MDKHAPOJHOTO EKOHOMIYHOTO TIpaBa MaroTh
yHiBepcanbHUil xapaktep. llle aBTop mepmoro Ha Tepenax CPCP migpyunuka 3
MIKHApPOJHOTO €KOHOMIYHOro mnpaBa M. borycnaBcbkuil mucaB, HIO TEHICHIIIEIO
MDKXHApPOJHOTO MpaBa € MOro HUIICHICTh 1 3arajbHICTh, @ HOT0 MPUHLKIHA 1 HOPMHU
MOIIUPIOIOTHCS Ha HOBI Chepu MIKHAPOJAHHUX BITHOCHH, Y YOMY W TMPOSBISETHCA
yHiBepcani3Mm [125];

— MEII € 3aco6oM BupileHHs ri100aqbHUX CBITOBUX MPOOJIEM B EKOHOMIYHIN
cthepi (Hanmpukia, 3yO0XKIHHS O1THUX JIepkKaB 1 30araueHHs 3aMOKHUX, 30€PEKECHHS
OKPEMOIO JIEP’KaBOI0 HAI[IOHAJILHOTO CYBEPEHITETY HaJ BJIACHUMHU MPUPOJAHUMU
pecypcaMu, KOHTPOJIb HaJl AISUIBHICTIO TPaHCHAI[IOHAIbBHUX KOPHOpalii TOIO);

— MEII — nuie oauH 3 perynsaropiB MIKHAPOJHUX €KOHOMIYHUX BiJHOCHH.
Pa3om 13 mi€ro ramys3i0 MDKHapOIHOTO MpaBa MIKHAPOAHI €KOHOMIYHI BITHOCHHHU
PEryJIOITECS HOPMamMH BHYTPIIIHBOTO MpaBa, HEMpaBOBUMHU Hopmamu Tomo. Lli
HOPMHU PI3HATHCS 32 MIPUPOJIOI0, aJI€ B XO1 PEryJIFOBaHHSI MIXKHAPOIHOI €KOHOMIYHOT
IISUIBHOCT1 BOHH B3a€EMOIIOTH MK CO0OO0I0.

CraHOBJICHHSI HayKH MIDKHApOAHOTO ekoHoMmiuHoro mpaBa (MEII) mpoiinuio
HenmpocTUid 1uIAX 1 BigOyBajgocs B JEKUIbKa e€TamiB. Bhepiie KOHIEMIIo
«MbKHapoaHoro rocnogapcbkoro mpaBa» (MITI) chopmymroBaB B. Kopernpkuii B
1920-x pokax. Tomi mucumrurina MI'TI Oyma mixramy3eBoro, Majia KOMIUICKCHHM
XapakTep, il 0JJHOYACHO yTBOPIOBAIM HOPMHU MI)KHAPOJHOIO 1 LIMBUIBHOIO MIpaBa. Y
Mexax chopMmyiaboBaHOi KoHIemiii ©Oarato yBarum B. Kopeupkuii mnpuminss
OpUHIIMIAM MDKHApoaHOro myOsiiyHoro npasa. ¥ 1946 p. 1. [leperepcbkuii BUILITUB
«MIXHapoaHe MyOJiuHe HUBLIbHE TTpaBoy». Y 1967 p. I'. Tynkin chopmyntoBas chepy
BIIHOCHH, SIKy WMEHYBaJIM MDKHAPOIHUM €KOHOMIYHUM IpaBoM. [Ipo HEOOXITHICTH
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HOBOI rayTy31 B MI’KHapOJHOMY IPaBi — MI>KHAPOAHOTO EKOHOMIYHOTO MTpaBa, 3a3HauuB
E. Ycenko. ¥V 1982 p. B miipy4yHuKy 3 MI>KHApOIHOTO MpaBa BiH MOMICTUB TJIaBy Mif
Ha3BoK «MDKHApOJHE EKOHOMIYHE IpaBo», A€ AaBajocs Bu3zHaueHHs MEII 1
3a3HaqyaIUCs WOTO OCHOBHI MPUHIMIHU. OJTHOYACHO TEOPETUKH MIKHAPOJIHOTO TpaBa
I'. BenpaminoB 1 B. JlicoBcbkuii MPOMOHYBaJIM HOBY Taly3b MIXKHApOJHOTO TMpaBa
Ha3BaTH «MDKHApPOJHUM TOPTrOBUM TpaBom». Biarami nurtanns, moB’sizani 3 MEII,
JNOBrMiM yac OyiM MpEeAMETOM HAyKOBHUX JMCKYCIM, pe3yibTaTH SKUX YKpaiHa
oJiep>Kajia B HAyKOBHH CITIAJIOK.

Icaye mmopanism aymok mpo MEII sk ramy3s MiKHApOJHOTO TpaBa, HOTO
npeameT 1 cucremy. Bigrak po3po6isieHo taki HaykoBi Teopii MEII:

1. MEII € rany3310 Mi»KHapOAHOTO MyOJIIYHOTO ITpaBa. 3riJHO 3 II€I0 TEOPIETO, K
raixy3b MDKHapojgHoro myOmigyHoro mipaBa MEIl  oxormoe:  a) BOJIOAIHHS 1
BUKOPUCTAaHHS MPUPOJHMX pecypciB; O) BUPOOHHMLTBO 1 PO3MOJLT TOBapiB;
B) HEBUIUMI MIKHApOJHI yroad ¢IHAHCOBOTO Ta EKOHOMIYHOTO XapakTepy;
r) piHAHCH 1 KPEAWTH; 1) IOCIYTHd 1 MPaBOBUM CTaTyC CyO’€KTIB, SIKi iX HaJarOTh.
BignoBigno, ao mnpenmera peryntoBanHs MEIl y 1miii koHmenuii HE BXOAUTH
BHYTPIIIIHE PETYIIOBAHHS.

» 3acHoBauk: ['. lIBapuenbeprep. IlpuGiunuku: II. Bepiopen Ban Tewmaar,
I1. ITikowne.

2. MEII nomupro€erbest, Mo-Tnepiie, Ha BITHOCUHHA MK MyOJIYHUMH 0CO0aMH, T10-
Jpyre, Ha ycl BUAM OCIOIAPChKUX BIAHOCHH: 1 BHYTPIIIHBOAEPKABHI, 1 MIKHAPOIHI.
BignoBigHo, mis 1ie€i Teopii XapaKTepHE TMOEIHAHHS ITyOJIIYHOTO-IIPaBOBOIO 1
IPUBATHONPABOBOIO0 MeXaHi3My mpaBoBoro perymoBanHs MEIL. HeoOxigHicTh ii
pO3pOOKH BUILIMBAJIA 3 MPABOBOI A1MCHOCTI: @) MPaBOTBOPYOI (PYyHKLIT MI)KHAPOIHUX
oprasizaitiiif; B) nposajipkeHHs aisuibHocTi THK; 0) peaniii Ta HeoOX11HOCT1 TPaBOBOTO
pEryJIoBaHHS MDKHAPOIHUX BITHOCHH HOpPMaMH BHYTPIIIHBOACPKABHOTO TpaBa Ta
PUBATHOPABOBUMH HOPMAaMH; T) OpTaHIYHOI €IHOCTI MI)KHAPOJHOTO MPUBATHOTO
mpaBa i Mi>KHAPOIHOTO MyOJIYHOTO MpaBa B CUJIY CHUTBHUX JHKEPEl, a TAKOXK 3arpo3u
NEPEPOIXKEHHSI [MBLIBHO-IPABOBOIO KOH(IIIKTY B MDKAEPKaBHUM 1 HaBIAKH.

HeBnoB3i, sx HACHiIOK, ICTOPUYHO TepIiIa «myOiaigHO-TipaBoBay koumemiiss MEII
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BTpaTHJIa CBOIO aKTyaJbHICTh. TeOpiii, 6 OCHOBOIO € TTOETHAHHS JIBOX MPOTUIICHKHUX
3aco01B TPaBOBOI'O PETYJIFOBaHHS, Y MI>KHAPOIHOMY TIpaBi € JOCUTH Oarato.

» [puGiuauku: B. Kopeupkuii, I'. Epnep, B. @ikentmirep, 1. [llanoBasnos Ta iH.

binburicTs Teopiit, po3po0JIeHNX Yy CydyacHHM Tepioj, OCHOBaHI came Ha Teopii
rnmoeaHands. PI3HATHCS BOHU JHUIIE HE3HAUYUHUMHU HIOAHCAMU a00 OUIBII BaroMHUMH
yTouHeHHssMU. CepeJi CydyacHUX Teopiid Ha3BEMO:

— Beenenns no cximaxy MEIT HopM TpaHcHarioHanpHOTO TpaBa (lex mercantoria)
(®. dxeccen). [1ix TpaHcHAIIOHATBHUM TIPABOM PO3YMIIOTH CYKYITHICTh IPABOBUX HOPM
Ha/IHAI[IOHABHOTO XapakTepy, sKa Ji€ MpH MepeTuHi ocodaMu 1 MailHOM KOpAOHY, HeE
MOB’si3aHa 3 BHYTPIINIHIM TMPaBOM JEpXaB 1 3aCHOBaHAa Ha 3arajbHUX MPUHIMIAX
UBLII30BaHUX Kpaid. HeoOximHicTh lex mercantoria 0OrpyHTOBYIOTh ICHYBaHHSM Y 100y
CepenupoBiudsi, y mepiofl (geomgambHOi po3ApOOICHOCTI, €IUHOTO ISl BCIX KYTIIIIB
KYIEIBKOTO TpaBa, BHACTIJIOK YOr0 KYIIIl YHMKAJIA 3aJIe)KHOCTI BiJ OKPEMOTO JIJIst
KOXKHOTro Micta npasa. Y Ham yac MTII ¢popmymtoe Ha 6araTrocTopoHHIN OCHOBI HOPMHU
TPAHCHAITIOHAIGHOTO TIpaBa: MDKHApPOIHI TMpaBWwia 3 TIyMAadeHHS TOPTOBEIBHUX
TepMiHIB [HKOTEpPMC TOII110;

- [Tormmpennss MEIT Ha BimHOCHHM, SIKI BUHHKAIOTh 4Yepe3 HEOOXIIHICTh
Opi€eHTallli Ha PO3BUTOK KpaiH 3 HU3bKUM PIBHEM >KHUTTS (JIOKTPUHY MPOMOHYIOTH
HAyKOBIII CaMHX XK€ KpaiH 3 HU3BKUM piBHEM XHUTTs). Huska mepxas, ki y XX CT.
CTaJIM HE3aJECKHUMHU 1 PO3MOYATIN HOBUU IIJISX €KOHOMIYHOTO PO3BUTKY, 3ITKHYJIUCS
3 ICHYBaHHSIM €KOHOMIYHOI CHCTEMHU B IHTE€pecax pO3BUHEHUX JAepxkaB (HaIpUKIa,
Bbperron-Byncbkoi MikHapOo HOT €KOHOMIUHOI cucTeMH). Takuil CTaH crpaB CIpPUSB
HApOIICHHIO KaIliTaliB IMIEpIIMU W OJHOYACHOMY 3YOOXIHHIO OIHUX JEprKaB.
BignosigHo, 3’sBuiacs morpeba BCTaHOBUTH HoBHM MiKHApOJTHHN E€KOHOMIYHHI
nopsanok (HMEII), y pamkax sikoro 'A OOH npwuiinsina Ilporpamy it momo
BCTAHOBJICHHSI HOBOT'O MIKHApOJAHOTO €KOHOMiuHOro mopsaky (1974) ta Xapriro
E€KOHOMIYHUX IpaB 1 000B’s3kiB faepkas (1974). [Ins Bcrymy Tpertix kpain no MEO
MO0YaJI 3aCTOCOBYBATH YMOBH YJICHCTBA COLIAIbHO-EKOHOMIYHOI'O XapakTepy, 0araTo
3 SIKAX € IOPUANYHOTO XapakTepy, 30KpeMa, MPUBECTH BHYTPIITHE 3aKOHOAABCTBO Y

BIIMOBIAHICT, JI0O HOPM MDKHapojgHoro mpama. Jlus Oaratbox KpaiH, IO
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PO3BUBAIOTHCSA, MIOCTABIIEHI BUMOTH € HEJOCSHKHUMHU. 3 THIIOTO OOKY, SIK 3a3HAYal0Th
y CHelialibHIi JiTeparypl, AEMOKPATUYHO-IIPAaBOBA CHUCTEMa €BPONEHCHKOTO THUITY
HEMOXKJIMBA 11032 ICHYBaHHSIM IPaBOBUX 3aKOHIB, fAKI JJs CBO€l peam3auii
noTpeOyIOTh MPaBOBOi JepkKaBU 3 BIAMOBIIHUM PO3MOJAUIOM BIIaJIH, J1€BUM
KOHCTUTYILIHHO-NIPAaBOBUM  KOHTPOJIEM,  IHIIMUMHU  IOPUIUYHUMH  3aco0aMu
3a0e3neueHHs] MPUHIMITY 3aKOHHOCTI [126]. ToMy BCTaHOBIIGHHS IEH3Y JOCTYITY 0
MDKHApOAHMX OpraHizaiii rnependadac i MOMIJIMBICTh HAI[lOHAJIBLHOTO TPOTPECy st
KpaiH, 10 PO3BHBAIOTHCS, 1 HE € OJHO3HAYHO HETAaTUBHUM MIKHAPOIHO-TIPABOBUM
SIBUIIIEM,

—  Ilommpenns Hopm MEII, 30kpema, Ha TPUBATHUX MIANPHEMIIIB, SKi
3MIACHIOIOTh MDKHApPOJHY €KOHOMIYHY JisJIbHICTh, a TaKoXX Ha ix MalHO
(aprymeHTyeThCs Oe3mocepenHiM 49u omocepeaxkoBanuM momwupeHHsM MEIT Ha
IpPUBATHUX CYO0’€KTIB MDKHApOJHMX eKoHOMIuHuMX BigHocuH) (/1. Kappo 1
I1. Kyitapa);

— 3amiHa «MDKHApOAHOTO €KOHOMIYHOIO IpaBa» Ha «MDKHApOAHE
koMepiitHe nmpaBo» (MKII), mig skumM po3yMitOTh CUCTEMY ITPaBOBUX HOPM, KOTpI €
3ac000M peryJIrOBaHHS IHTEPHAIIIOHATIBHUX FOCTIOAPChKUX, KOMEPIIIHHUX 3B’ SI3KIB HA
MDKHApOJIHOMY PIBHI IUISIXOM YXBAJICHHS CIUIBHUX ONTHUMAJIbHUX PIllIEHh 3 OOKY
Jiep>KaB, M>KHAPOIHUX OpraHizailiid, Cy0’ €KTiB MiXKHAPOIHOT KOMEPIIHHOI JisSITbHOCTI
(xomepcantiB) [127]. Ll Teopid, K BUIUIMBAE 3 IUTOBAHOI'O BU3HAYEHHS, 32 CBOEIO
CYTTIO BIJIIIOB1/Ia€ KOHIEMIIIT MO€EJHAHHS MyOJIIYHO-TIPABOBOTO 1 MPUBATHOIIPABOBOIO
perymtoBanHs B MEI, nuie ogepskana inury Ha3By. Sk 3a3Ha4aroTh y JiTepaTypi, Taka
IHTepHpeTaliss € TI[OMUJIKOBOIO TOMY, IO MDKHApOJHE EKOHOMIYHE MpaBo
BiJTOKPEMITIOETRCS BiJ] IHIMUX TATy3€d MIXXHAPOTHOTO MpaBa HE MOHATTAM KOMEPIIii 1
npuOyTKy, a OUIBII IIMPOKHUM ¥ aOCTPAKTHUM TOHSATTSIM EKOHOMIYHOI BHTOMM,
MatepiaiabHOi iHHOCTI [128].

JloCTiqHUKH CXOIATHCS HA TOMY, IO MDKAEPXaBHI BITHOCHHU € CQEpOro
MDKHApOJIHOTO IMyOJIIYHOTO TpaBa, a BITHOCHHU MDK T'pOMaJITHAMHU M OpraHizallisiMu
PI3HHUX JepkKaB BXOIATh 10 MDKHApPOJHOIO MpUBATHOro mpaBa. OCHOBHI AMCKYCIl

TPUBAIOTh HABKOJO MIXHAPOJHOTO IMPUBATHOTO MpaBa 1 Miclsg HOro raiysei Ta
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inctutyTiB 'y MEIl, nuckyciiHMM Ha CBOTOAHI € TUTaHHS TNPO HAIEKHICTH
MIXXHAPOJHOTO IPUBATHOTrO MpaBa J10 MIKHAPOJHOTO YA BHYTPIIIHHOTO MpaBa.

OTxe, MDKHapoJHE EKOHOMIYHE MpPaBO 3 SBHIOCSH SK  PEryJsTop
30BHIIIHBOTOPTrOBEIBHUX  MDKHAPOJHUX E€KOHOMIYHMX 3B’si3KiB. (OCHOBHHUMH
YUHHUKAMHU HOTO MOSIBU OyJIM HEOOX1THICTh €KOHOMIYHOT IHTErpallii ep>KaB Ta MosBa
MDKHApOJIHUX opraxizamiin. O3HaKaMu IIi€i raixys3i mpaBa €: peryJjaloBaHHS BITHOCHH,
sIK1 TIOB’513aH1 3 EKOHOMIYHOO ISUTHHICTIO Jep)kKaB Ha MI>KHAPOJIHOMY PIBHI, a TAKOXK
te, mo MEIl € 1HCTpyMEHTOM peryJlOoBaHHS BKa3aHUX BIJHOCHH, 3acO00M
PO3B’s3aHHS TI100aTBHUX CBITOBUX MPOOJIEM B €KOHOMIUHIN cdepi Ta JUIIE OTHUM 3
PEryJsTOpiB MIKHAPOJHUX €KOHOMIYHUX BITHOCHH.

Icnye nBi mpotunexHi 3a 3mictoMm noktpunu MEIL. Ilepma Buxoauts 3 Toro,
mo MEII € ramy33io MiXHapoaHOro myOJiyHOTO mMpaBa, a apyra — mo B MEII
MO€JIHAHO MyOJIIYHO-NPABOBUM 1 MpUBAaTHOMNPaBOBHM enemeHTH. Ha ocHOBI apyroi
JTOKTPUHU yTBOpuiMcs Taki cydacHi konmeniii MEII, koxHa 3 sSKHX Mae CBOiX
npuOiYHUKIB: BBeIeHHS 10 ckiany MEII Hopm TpaHcHamioHanmpHOTO mpaBa (lex
mercantoria); mommpenHas MEII Ha BigHOCHHH, SIKI BUHHKAIOTHh Yepe3 HEOOXITHICTh
Opi€eHTaIlli Ha PO3BUTOK KpaiH 3 HU3BKUM PIBHEM KUTTA, momupeHHs HopM MEII,
30KpeMa, Ha MPUBATHUX MIAIPUEMIIIB, 3aMiHA «MIXKHAPOJHOTO €KOHOMIYHOTO MPaBa

Ha «MDKHAPOJHE KOMEPIIITHE MPaBoO».
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SECTION 10. LABOR LAW, SOCIAL SECURITY LAW

10.1 Arecranisi HAyKOBO-TIeIAroriYHNX MPANiIBHUKIB y 3aKJa/i BUIIOI OCBITH Ta
il MpaBoBe pPeryJaBaHHSA

OpHUM 3 TpaIMLIMHUX CTIOCOOIB OLIHKY IEPCOHATY B OpPTraHi3alisix € MeplogrudHa
aTecramis, IO mnepeadadae MPOIEAYpPY OIIHIOBAHHS BIAMOBIIHOCTI ISUIBHOCTI
KOHKPETHOTO TpalliBHUKA CTAaHIapTy BUKOHAHHS POOOTH HA TAHOMY IMiANPUEMCTBI Ta
Ha JaHii mocaji. Y mepiof A0 HEe3aJeKHOCTI YKpaiHu arecralis Oyia 000B’S3KOBUM
€JIEMEHTOM POOOTH 3 KaJipaMH, a OTIM HACTaJIO NEBHE 3aTHUILLIS Y JAHOMY HaIPSIMKY.
Hapasi aTecranis 3HOBY BXOJIUTh Y CUCTEMY pOOOTH 3 IEPCOHATIOM Ha MIJIPUEMCTBAX
HE3aJIeXKHO B1J1 1X (hopmu BiiacHOCTI. KepiBHUK OL[IHIOE CBOIX CIIBPOOITHUKIB 3 METOIO
MiIBUINCHHS €(PEKTUBHOCTI iX poOOTH Ta BU3HAYEHHS HEOOXIJHOCTI MIABUILIEHHS iX
kBamidikarii. Perynsipae nmpoBeieHHs atecTallli MO3UTUBHO BILUIUBAE Ha MpodeciiHmit
PO3BUTOK 1 3pPOCTAaHHS TMpAIliBHUKIB, X MOTHBAIlI0. Y TOW XK€ dYac pe3yibTaTH
aTecTalii JyXXe BaXJIUBI I KEpIBHUKA, OCKUIBKH JO3BOJISIIOTH IMPUKAMATH
OOIpYHTOBAHI PIMICHHS LI0JI0 PO3BUTKY, NPOCYBaHHS, 3BUIBHEHHS Ta MPEMIIOBAHHS

HepCcoHaIy.

Y nmaHoMmy po3mimi MU TMPOBEAEMO CTHUCIHI aHali3 MPaBOBOTO PETYIIOBAHHS
aTecTallii HayKOBO-IIEJarOTiYHUX MpAIiBHUKIB Ha Jep>KaBHOMY piBHI 1 Ha PIBHI

HaBUYAJIbHUX 3aKJIaJ1B BUIIOT OCBITH Y KpaiHHU.

[luTaHHIO MPOBEICHHS aTeCTallil IPaIliBHUKIB TPUCBSIUYEHO YUMAJIO JOCIII>KEHb,
OCHOBHA Maca SIKUX PO3TJISAA€E iX y TEXHOJIOTTYHOMY YU TICUXOJIOTIYHOMY acTeKTax, a
HE B MPAaBOBOMY, IIO aKTyalli3ye naHe JociijxeHHs. [lpum HamucaHHi po3ainy
aBTopamMu OyJM BHKOPHUCTaHI Marepianu, omyOJiKoBaHI B JKypHalax «JloBigHUK
KaJIpOBUKa», «YTpaBIiHHA TepcoHasioMm» Ta 1H. [129-132]. JIkepemamu s
JTOCIIDKEHHST CIyTYBaJIM Takli HOPMAaTHBHO-TPaBOBI akTH, Ak Kojaekc 3akoHIB mpo
npairto, 3akonu Ykpainu «IIpo Burmry ocBiTy» Ta «IIpo HayKoOBY 1 HAYKOBO-TEXHIUHY

JUSITBHICTBY, [10J10KEHHS Mpo aTecTallilo HayKOBUX MpaIliBHUKIB Ta 1H. [133—-136].
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Ha manwmii yac B YkpaiHi He iICHy€ €IMHOTO 3arajbHOJIEP>KaBHOTO HOPMATHUBHO-
IpaBOBOrO akTa, LI0 peryJjioBaB Ou MpoBeAECHHS aTecTalii. ToMmy periamMeHt
IOpPOBEJCHHS arecTallii BU3HA4Ya€Tbcd ab0 B Tally3eBOMY MOPAIKY, a00 caMuM
KEepIBHMIITBOM TMiANpueMcTBa 4M oprasizamii. Ilpore, 3a 4ac cucTreMaTH4YHOTO
NPOBEJICHHS aTecTalli MpaliBHUKIB y PaJSHChKUI Mepioj] HAKOMUYMBCS JOCTaTHIN
JTOCBI/I, 110 JI03BOJISIE BAKOPUCTOBYBATH HOT'O CHOTOJTHI 3 ACSKOIO aJIaNTAIlIEI0 O YMOB

YKpaiHChKOi pUHKOBOT EKOHOMIKH.

[TonsTTs arecramli HAYKOBO-NEJAroriYHUX MpaliBHUKIB HE BHU3HAYEHO B
HOPMAaTHUBHO-TIpaBoBil miTeparypi. Ognak y IlomoxkeHHI TIpo aTecTaIiio HayKOBHUX
npaiiBHUKIB, 3aTBepakeHoMy IloctanoBoro KaGinery MiHicTpiB YKpaiHH, YITKO
[O3HAYAEThCSI METa AaTeCTALIHOrO MpoLEecy — BCTAHOBJIEHHS BIAIOBIJHOCTI

kBai(ikalii HayKOBOTO MpalliBHUKA 3aiiMaHii mocai [136].

Bumarae mosicHeHHS camMe BH3HAYCHHSI «HAYKOBHM TIPAIIBHUK», OCKIJIBKH
MOHATTS «HAYKOBO-TIEIarOTIYHUN MpaliBHUK» y 3rajaHomy [lomoxeHH1 BIJACYTHS.
Horo nmae 3akou Vkpainu «IIpo HaykoBY 1 HaAyKOBO-TE€XHIYHY MISUTBHICTBY, SIKHM
BHU3HAYAa€ HAyKOBO-NEJArOTIYHOIO TMpalliBHUKA SIK BYEHOro, SKUWA NpodeciitHo
3aiiMa€eThCsl 32 OCHOBHUM MICIIEM POOOTH IMENarorivHo 1 HAyKOBOK a00 HAayKOBO-
TEXHIYHOIO JIISUTHHICTIO Y BUIIIMX HaBYAJIBHUX 3aKJIa/IaX Ta 3aKJajax MiCsIuIIOMHOT

ocitu III-IV piBHiB akpeauTanii (ct. 1) [135].

Toi#t xe 3akoH (cT.6) 3000B’s13y€ HAyKOBIl ITOCTIMHO IIiJIBUIIYBaTH CBOIO
KBaJII(PIKALIIO 1 B YCTAHOBJIEHOMY MOPSAKY MNPOXOIUTH aTECTAIlI0 Ha BIJIMOBIIHICTb
3aiimaHit  mocami [135]. Pesynpratm mimBuimieHHs — KBamidikaiii HayKOBO-
MeJaroriyHoro MmpaliBHUKA MOBUHHI BpaxoByBaTHUCA Mij yac Horo artectaiii (cT. 19),

N1JICYMKH SIKO1 3aTBEP/KY€E BUEHA pajia HaBYaIbHOro 3akiany (ct. 10) [135].

3ragane BUIIE MOJIOKEHHS MPO aTECTAIlIF0 HAYKOBUX TPAIiBHUKIB KOHKPETHU3YE
TIOPSIIOK TIPOBENICHHS aTeCTAaIliiHOTO mporiecy. Tak, y 1. 2 BU3HAYCHO Ti IMapaMeTpH,
BIIMOBIAHO 1O SKHX OIIHIOETbCS TOM a00 I1HIMWHA HAyKOBO-IIEIAarOTYHHUI
MpaIiBHUK: piBeHb MpodeciiiHOl MIATOTOBKH; pPE3yJIbTaTUBHICTh HOTO0 poOOOTH;

e(eKTHBHICTh Mpall 3 ypaxXyBaHHAM KOHKPETHMX BHUMOI JO Il€i KaTeropii
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NPAIiBHUKIB; TIEPCIEKTUBH BUKOPHUCTAHHS 3I0HOCTEH HAayKOBO-TIEAArOriqyHOTrO
OpaliBHUKA; CHOCOOM CTUMYJIOBAHHS MIABUIIEHHS HOro mnpogeciiHoro piBHS,

notpedu y miaBUIICHH] KBamidikaiii Ta mpodeciitHol MmiArOTOBKH.

TakuM YMHOM, OIIHIOETBCS TPH TOKA3HWKWA JISJIBHOCTI  IIpalliBHUKA:
KBasTi(piKallisi, CTaBJIEHHS 10 pOOOTH 1 Pe3yJNbTaTUBHICTH poboTu. Sk Oaunmo, Ha
IepIIe MiCIle CTaBUTHCS KOMIUICKCHA OIIHKA MpaIliBHUKA, OJHIEIO 31 CKIaJ0BUX SKOT
€ Woro kBamidikaiisa. Y To# ke yac, BianoBigHO 10 Kojekcy 3akoHIB Mpo Tpallo
VYkpainu (1. 2 ct1. 40), Tpy1OBUl TOTOBIp MOXE OYTH pO31pBAHUI 3 MPALIBHUKOM Y
pa3i BUSBIICHHS HEB1MOBITHOCTI 3aiiMaHiif oca i a00 BUKOHYBaHi poOOT1 BHACTIAOK
HEJIOCTaTHBOI KBami(ikallii, o MepemKopKae NpoJoBKEHHIO TaHoi pobotu [133].
[HII1 XapaKTEpUCTUKU MPALIBHUKA, IO OLIHIOKOTHCS Mij Yac aTrecTallii, He OepyThes
10 yBaru. BuUXoauTh Jeska HEBIAMOBIIHICTE MDK TPYJAOBHUM 3aKOHOJABCTBOM 1
METOJIMKaMH OILIIHIOBAHHS, 110 3aCTOCOBYIOTHCS MiJ] Yac arecralli. YCyHyTH HasgBHY
HEBIJIMOBITHICTh BITHOCHO HECKJIATHO, HATTPHUKJIIA/, MIJISTXOM yBeneHHs B [lonokeHHs
PO aTecTallilo sk 00OB’S3KOBY yMOBY 3BUIBHEHHsS HU3bKHUM pIBEHb KBasiikarii
npaiiBHuka. KpiM toro, 1ouiabHo O0yia0 O yTOUHUTH (POPMYIIIOBAHHS 3BUILHEHHS B
Konekci 3akoHiB mpo mpamio YKpaiHM Ta BHKIACTU MOro SK «BHUSBJICHY
HEBUIMOBIIHICTh ... BHACIIJIOK HEJOCTaTHBOI KBamidikaiii, MmiATBEPIHKEHOT
pesynbTaTamu atectailii ». Take (opMyJtoBaHHS CTBOPIOE MPAIIBHUKY J0/IaTKOBI
rapaHTii py po3ipBaHHI TPYJOBOIO JIOTOBOPY, KOJIU BiH MOXKe OyTH 3BIJILHCHHH HE
MPOCTO 3a PIIICHHSIM BJIACHUKA, a TUIbKH MICIIS KOJIET1AIbHOTO PIIIEHHS aTeCTalliitHOT
KOMICII.

Bignosigno no Ilonoxenns, 3atBepmxkeHoro Kadinerom MiHicTpiB YkpaiHu,
aTecTallisi HayKOBO-IE€IaroriYHUX MPAI[IBHUKIB IPOBOJUTHCS HE PIIIIE OJHOTO pa3y
Ha IT’ATh POKIB 1 HE paHillle, HiXK Yepe3 OJNH Pik nmepeOyBaHHs MpalliBHUKA HA MOCaIi
[136]. [lepioanuHICTh aTECTALIHHOIO MPOLECY HAYKOBO-MEAAroriyHUX MpalliBHUKIB
3aTBEPKYETHCS] HAKa30M KEePIBHHMKA BY3y Ha MOYATKY KaJICHIapHOTO Poky (1. 5). [o
BiJIOMa MpaIliBHUKA TEPMiHU 1 Tpadik IpOBEACHHS aTecTallli JOBOAATHCS HE TI3HIIIE,
HDXK 3a OJIUH MicAllb. ATecTallisi IPOBOJUTHCS B 1HAUBIIYATbHOMY MOPSIAKY B OAHIN

a00 KUTBKOX KOMICISIX, CTBOPEHHX 32 HAKa30M KEpIBHHKA HABUAJHHOTO 3aKjIaay, J0
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CKJIay SKOi 3aJIy4aroThCs BUCOKOKBaTi(hiKOBaHI HAYKOBO-TEArOT1YHI MPAIiBHUKHA 1

penCcTaBHUK MpodcHiikoBoro oprany [136].

Ha HaykoBo-mearoriyHoro npaiiBHUKA, KN MIJJsArae aTecTailii, 3a3aneriib
CKJIaJIa€ThCSl  XapaKTepUCTHKA, TiANMcaHa Horo Oe3nocepeqHiM KEPIBHUKOM.
XapakTepUCTUKU KEPIBHUKIB CTPYKTYPHHMX MIAPO3AUIIB MiAMNUCYIOTHCS PEKTOPOM
By3y (1. 11 ITonoxxenns). Taka XxapakTepucTHKa MOBMHHA OyTH JIOBEJICHA JI0 BioMa
aTecTaliiHOT KOMICIi 1 mpalliBHUKA, SKUH Mijyisirae atecTaiii (11 o3HalOMJICHHS ) HE

MI3HIIIE, HIXK 32 JIBa TH>KH1 J0 11 IPOBEACHHS.

[Tix gac arecrarlii HayKOBO-IIeIarOT1YHHM MPaIiBHUK 3BITY€ MEPeT KOMICIEI0 PO
CBOIO POOOTY B MPUCYTHOCTI CBOTO Oe3mnocepeAHboro kepiBHuka (m. 13 IlomoxenHs).
ArecraniiiHa KOMICiSl HpUiIMAae CBO€ pIMIEHHS BIAKPUTUM a00 3aKpUTHUM
roJIOCyBaHHSIM O€3 MPUCYTHOCTI MpalliBHUKA, KU mijsarae atectaiii. [le pimenas
BBQ)XAETHCS MPABOMOYHUM, SIKIIO B HOT0 MPUUHATTI Oepe yuacTh HEe MeHIIIe 2/3 cKilaay
aTecTaIlifHol KOMICIi 1 MPUHMAEThCA MPOCTOI0 OUIBIIICTIO TOJIOCIB. PileHHs 11070
npaIiiBHUKA KOMICISI MOKE MPUMHSATH 1 32 HOTO BIJICYTHOCTI, SIKIIO TaKe MaJIO0 MICIIE

0€3 NOBaXKHUX MPUYMH.

Ha mingcTaBi KOMIUIEKCY JaHMX, TaKWX, SK XapaKTEPUCTUKA 1 3BIT IpalliBHUKA,
IHIIMX [MOJAaHUX MaTepiaiiB, aTecTalliiHa KOMICIS MPUHMAaE PIIIEHHS 3 OJJHUM 3 TaKUX
dbopMyIIIOBaHb: «BIATOBIIAE 3aliMaHIi Mmocaai» 1 «HE BIAMOBINAE 3aiiMaHId TOCAIi»
[136]. ¥V cBoeMy pilieHHI KOMICISI MOXeE JIaTH PEKOMEHJAIll 00 3a0XO0YCHHS
HAyKOBO-TIEIarOTIYHOTO TpPAIliBHUKA, 3MIHY TIOCAJIH, PO3MIpy IMOCAJOBOTO OKIIALTY,
HEOOX1THOCTI MpH3HAYEHHs 103a4eproBoi arectarlii. Yci 3a3HavyeHi peKOMEHaii
MOXYTb OYTH PpO3IJISHYTI KEPIBHUKOM BHILIOTO HABYAJIBHOI'O 3aKjIaay MPOTATOM

OJIHOTO POKY 3 JHs mpoBeaeHHs arecrtallii (. 17 [TonoxenHs).

Pimenns arecraiiiiHoi KoMicii 3aTBepKyeThcsi Ha BueHid paji HaBYaJIbHOTO

3aKJIaly BUIIOT OCBITU MPOTSATOM OJIHOTO MICSILIS 3 JHS MOT0 HaIXOMKCHHS JI0 PaJIu.

Sxmo arecramiiiHa KOMICIS BHHECHA PIIICHHS MIO0 TEPEBEICHHS HAYKOBO-

MeJJaroriYHOrO MpAaIiBHUKA Ha OUIBII BUCOKY MOCAy, KEPIBHUK BY3y PO3TJISIA€ HOTO
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TIIBKK B pa3l BIAMOBIJIHOCTI IILOTO IMpalliBHUKA KBajdi(iKamifHUM BHUMOTaM JI0

3aIpOIIOHOBAHO1 MOCAIH.

VY pa3l BUHECEHHs aTeCTalliHOI0 KOMICIEKD PIIIEHHS LI0J0 HEBIAINOBIIHOCTI
HAyKOBO-II€JIarOT1YHOr0 TpalliBHUKA 3aliMaHIl Mocaji, KEPIBHUK MOXE MPOTATOM
JIBOX MICSIIB 3 JHS 3aTBEp/UKEHHS pe3yJbTaTiB arecrauii BueHow panoro
3aMpoNOHYyBaTH HOMY TIEPEBEJICHHS Ha MOCay, 0 BIAMOBIAaE Horo kBamidikaii. Y
pa3i He3roJu MpaliBHUKA 3 TaKUM TMEPEBEACHHSIM, 3 HUM MOXe OyTH pO3ipBaHO
TPYAOBUI TOroBip BIANOBIAHO 110 1. 2 cT. 40 Koaekcy 3akoHiB mpo mpaio YKpaiHu.
Pimenns kepiBHHMKaA By3y IIOJI0 PO3ipBaHHS TPYAOBOTO JOTOBOPY 3a PE3yJIbTaTaMH
aTecTalli Mo)ke OYTH OCKap>KeHe B CyJAl BIAMNOBIAHO A0 TOPSAIAKY PpPO3TISAY
IHIUBIyJIbHUX TPpyA0BUX criopiB [133]. Skmio B AiIbHOCTI HAYKOBO-NIEAArOI'1YHOIO
npaliBHUKA BUSBJICHO O3HAKU HEJAOCTAaTHLO1 KBamidikarlii, 1o 3a)ikCoBaHi B aKTi PO
HEBUKOHAHHS pOOOTH, JOMOBIAHIN 3aMUCIll PO AOMYIIEHI TOMUIIKH, KEPIBHUK BY3y
MO’K€ MPU3HAYUTH TAKOMY IPAI[iBHUKOBI TI03a4€pProBy aTeCTaIlil0, IPOTE HE PAHIIIE

POKY 3 MOMEHTY MPOBEACHHS OCTaHHbOI aTecTaii (1. 9 [lonoxeHus).

Kepytouuce posrissHyTuM [lonoxkeHHsSIM Mpo aTecTaiilo, 3aTBEpIKEHOro
Kab6inerom MinictpiB YkpaiHu, Ta iHIIMMHA HOPMATHBHO-TTPABOBUMH aKTaMHU, KOKEH
BUIIUIA HABYAJILHUH 3aKJIaJl IPUIMaE CBOE MOJIOKEHHS TTPO MPOBEJICHHS aTecTallii, B
SKOMY TIOBUHEH yTOYHIOBATHChH TEpeNiK THUX, XTO mimmsarae arecramii y BY3i Ta
BU3HAYAETHCS CKIIAJl aTECTAIliiHOT KOMICIi. Y MOJOKEHHI MepepaxoBYEThCsS TE€, IO
NOBUHHA MICTUTH XapaKTEPUCTHUKA MpalliBHUKA, HANPHUKIAJ], PO3TOpHYTa OI[IHKA
npodeciiHMX 3HaHb, HABUYOK, JIOCBiAYy, BMiHb, KOMIIETEHTHOCTI, COIliaJbHO-
MICUXOJIOTIYHUX SKOCTEH, BHUKOHAHHS TOCAJOBUX OOOB’SI3KIB Ta PEKOMEHJAIlll
nonepeaHbO1 arecTailii, IHpopmMarlito Ipo pe3yibTaTH AisNILHOCTI 3a EPI0/I, 110 MUHYB

TicJIsg OCTaHHBOI aTecTarli.

BucHoBku. ArTecTanis HayKOBO-NEAAroriyHUX MpPALiBHUKIB € OJHUM 3
HAWBaXJIMBIIMIUX €JIEMEHTIB CHUCTEMH YIPABIIHHS MEPCOHAIOM Yy 3akKiail BHUIIOI
OCBITH, JTO3BOJISIE OLIIHUTH HOTO SKICTH 3 TOYKH 30pYy BIAMOBIAHOCTI HOTO IUIAM 1

cTparerii mianpueMmcrBa. HopmatuBHo-mpaBoBa 0a3za, WO JIEKUTh B OCHOBI
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aTeCTallHOTO MPOIIeCy, MOBHHHA IMOCTIMHO BIOCKOHAIIOBATHCS, 1100 HE BiJCTABATH
BIJl TUX [IPUPOJHUX IPOLIECIB, SIK1 BIIOYBAIOTHCA B YIPABIIHHI IEPCOHATIOM 1 PO3BUTKY
CycHuIbCTBa B LUTOMY. [ToBeIIHKOBI MOMMIIKH, SIK1 B1IOYBA€ETHCS I1J] Yac MPOBECHHS
aTecramii 1 MarTh JIOJCHKY MPUPOAY, TMOBHHHI HEUTpali3yBaTHCS TMpaBUIAMHU,
BCTAHOBJIEHUMHU 3aKOHOM, IO CTOSITh HA 3aXMUCTI IHTEPECIB CJIA0IIOI CTOPOHH Y

TPYJOBUX BITHOCHHAX — MpalliBHUKA.
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SECTION 11. LAND LAW

11.1 Legal mechanism for making environmentally significant decisions

Overcoming the ecological crisis is possible only on the basis of the formation of
a new type of relationship between human and nature, new approaches to management,
broad public involvement in environmentally sound decisions, taking into account the
interests of society in preserving the environment in the context of sustainable
development paradigm.

In management theory, decision-making is considered the most important
function of management, the result of which is the choice of the subject of management
of the best alternative aimed at solving a particular management problem.

The vast majority of authors note that ultimately the full cycle of management
can be reduced to two main stages of management: preparation and implementation of
management decisions. However, within these stages, quite often still offer certain
stages. Thus, as a rule, within preparation of administrative decisions allocate such
stages: statement of a problem, selection of a problem, creation of information model
of a problem situation, construction of conceptual model of a problem situation, ways
of the decision of a problem [137].

The stage of making managerial decisions, according to M.F. Gonchar, includes
the following stages: collection and processing of information on the problem situation
necessary for decision-making; development of management decisions; verification of
the management decision [138].

O. Bandurka believes that the whole process of preparation and decision-making
of management goes through such general stages as obtaining information, analysis of
collected information and decision-making [139].

O. Shelomovska identifies five stages of the management decision-making
procedure:

- development of a management decision that provides for the diagnosis of the

problem and an objective analysis of the situation;
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- formation of criteria for making management decisions;

- 1dentifying alternatives to management decisions and assessing the level of risk
of each alternative;

- decision-making (discussion of the draft decision, its approval, execution and
issuance of an order for its implementation);

- implementation of the adopted management decision, control over its
implementation and evaluation of results [140].

The position of V.V. Konoplyova deserves attention, he proposes to identify the
following stages of management decisions:

identification of problem situations;

- forecasting;

- planning;

- discussion of possible (alternative) options for management decisions;

- registration of the administrative decision;

- approval of management decisions;

- finalization of the draft management decision. At the same time, the author

points out that such elements of the procedure as collection, analysis and
processing of information and control and supervision activities do not require their
selection in separate stages, because they are available during the entire procedure of
preparation and management decision-making. [141].

N.L. Guberskaya, researching the procedures for making and implementing
management decisions in the field of higher education, believes that the most
successful approach to the selection and analysis of the main elements of the
management decision-making process 1s its structuring into three main stages:

1. Stage of preparation of the decision, which involves timely collection of
information and objective analysis of the situation, identification and evaluation of
problems that arise in this area, defining goals and objectives of management, and
forecasting further development of the situation taking into account the main external
and internal factors. The main stages of this phase of the procedure are as follows:

- stage of obtaining information and analysis of the situation;
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- stage of problem detection and analysis;

- stage of forecasting the situation.

2. Stage of development and decision-making, which involves the development
and setting of goals (tasks), evaluation and testing of alternative solutions and activities
of government agencies, selection and adoption of optimal management decisions. It
should be emphasized that ensuring high efficiency and effectiveness of management
decision-making in the field of higher education at this stage requires identifying in the
administrative activities of government and local government creativity, initiative,
search and application of new methods and techniques of management decisions, use
as experience in this activity, and modern foreign achievements of research activity on
the order of development and acceptance of administrative decisions in the educational

sphere. The main stages of this stage include the following:

goal(priorities) setting stage;

stage of developing options (alternatives) for management decisions;

stage of choosing and making the optimal management decision.

3. The stage of implementation of the decision, which involves the direct
implementation of the management decision, monitoring its implementation and
evaluation of results. Defining the specifics and place of this stage of the administrative
procedure, we should agree with the remark of O. Shelomovska, who emphasizes that
since the procedure of development and implementation of management decisions
requires its high quality and efficiency, at all stages of this stage of this procedure
special role should be given to operational monitoring and control, which provide an
opportunity for timely and optimal administrative intervention in the functioning of the
higher education system at various levels of government and thus increase the
efficiency of its management. [142]. Modern scholars also note that the proper quality
and effectiveness of this procedure in the field of higher education can be achieved
only if a number of general requirements are taken into account, among which, in
particular, the following should be distinguished: clear definition of the educational
problem; expediency of costs (material, financial, time, human) to implement the

decision; compliance of the solution implementation with indicators of quality, costs,
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terms, etc .; correspondence of the forecast of the theoretical model to the actual data
on the basis of which it was developed; the social effect of the management decision
and its consistency with the functioning of other subsystems of society [143]. The main

stages of this phase of the procedure include the following:
- stage of organizing the implementation of management decisions;
- stage of managing the implementation of the decision;
- stage of evaluating the results of management decisions [142].

However, it should be noted that the preliminary analysis of the procedure for
making management decisions, including environmental ones, applies to those
decisions that are made in the form of administrative acts (individual legal acts), based
on the achievements of management theory. These procedures are not properly
regulated and unified at the level of current legislation of Ukraine. In fact, the absence
of the Administrative Procedure Code in Ukraine prompts the resolution of the issue
of the procedure for issuing an administrative act in the scientific field. Today, a
number of laws of Ukraine establish "own" requirements for the procedure for issuing
one or another type of administrative acts. These are, for example, the laws of Ukraine
"On citizens' appeals", "On licensing of certain types of economic activity", the Code
of Ukraine on Administrative Offenses, etc. In view of this, according to R. Melnyk
and V. Bevzenko, subjects of public administration during the preparation and issuance
of administrative acts should take into account the principles of administrative
procedures developed and approved by the Committee of Ministers of the Council.

[144].

In most European countries there are effective codified acts on detailed regulation
of procedures in the activities of executive and local governments in terms of their
relations with individuals and legal entities (for example, in Germany there is the Law
on Administrative Procedure, in the Republic of Austria - the General Law on

Administrative Procedure, in Poland - the Code of Administrative Procedure, etc.).

According to 1. Paterilo, among the tools of public administration of European

countries it is worth mentioning the category of administrative acts that affect the rights
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of a significant number of people, such as administrative acts on which large
infrastructure projects are implemented: airport construction, highway and the like.
Such projects, accordingly, affect the interests of individuals, and therefore requires
the existence of perfect and balanced procedures for issuing these acts [144]. In view
of this, the author notes, the Committee of Ministers of the Council of Europe adopted
a recommendation of 17 September 1987 No R (87) 16 on administrative procedures
affecting the rights of a significant number of persons, bearing in mind the following

categories of persons :

- a large number of persons to whom administrative acts are addressed (persons

of the first category);

- a large number of persons whose personal rights, freedoms or interests may be
affected by an administrative act, even if it does not concern them (persons of the

second category);

- a large number of persons who, under national law, have the right to declare a
certain collective interest, which may be affected by an administrative act (persons of

the third category) [145].
This document enshrines two categories of basic principles in the immediate field:

1) the principles used to adopt and monitor the above-mentioned administrative

acts. These include the following requirements:

-if the competent authority proposes to adopt such an administrative act, the
persons concerned must be duly informed and provided with such factors as will enable
them to assess the possible consequences of that act for their rights, freedoms and

Interests.;

-taking into account the subject matter and consequences of the proposed
administrative act, the interests represented, the status or number of persons concerned
or the need to ensure effective management, the competent authority may decide to
appoint one or joint representatives at all or some stages of the procedure; persons of

the third category represent associations or organizations;
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-at the request of persons of the first category, in accordance with such
representative arrangements as may be imposed on them, persons of other categories

must have adequate access to all available factors affecting the adoption of the act;

-taking into account the subject matter and consequences of the proposed
administrative act, the interests represented, the status or number of persons concerned,
or the need to ensure effective governance, the competent authority may decide that
the participation procedure will continue in one or more of the following forms: written
comments; closed or opened hearing; representation in the advisory body of the
competent authority. If the chosen procedure is a procedure for the representation of
relevant persons in the advisory body, persons of the first category and, in accordance
with the representative arrangements, persons of the second category also have the

right to provide facts and arguments and (in certain cases) available evidence;

- the competent authority must take into account the facts, arguments and evidence

provided by the persons concerned during the participation procedure;

- the administrative act must be made public. The public notice should indicate, if
it does not contain this information, how the persons concerned can access the main
conclusions arising from the procedure; motives on which the administrative act is
based; information on the usual remedies against administrative acts and the time limits
within which they must be used. Persons of the first category must be personally
notified of the administrative act and its motives. The reasons may be contained in the
act itself or be communicated to these persons in writing at their request within a certain
period of time. These persons are also provided with information on the usual means

and methods of legal protection against the act and the terms of their use;

- the administrative act must be subject to review by a court or other independent
body. Such control does not preclude prior control by the administrative body. If the
control procedure involves a large number of persons, the court or other controlling
body may, having a certain relation to the rights and interests of the parties, according
to the basic principles, take various steps to improve the procedure (for example,

requiring participants with common interests to choose one or common representatives,

104



SCIENTIFIC APPROACHES IN JURISPRUDENCE

to hear and finally resolve appeals, to make notifications by public announcement)

[145];

2) Principles that should protect the persons concerned if an administrative act
may have consequences in the territory of a neighboring state. Such rules include the

following provisions:

-if an administrative act may affect the rights, freedoms or interests of a
neighboring State, the administrative participation procedure set out in the basic
principles must be made available to the persons concerned in that State on a non-

discriminatory basis;

- access to the control procedure must be ensured without discrimination on the

grounds of nationality or residence;

- access to the administrative participation procedure and the control procedure

may be subject to the principles of reciprocity [145,146].

In the context of preparing for environmental decisions in the form of
administrative acts, it should be emphasized that in addition to the above-mentioned
recommendations of the Committee of Ministers of the Council of Europe, member
states should be guided by special laws of Ukraine, including the Law of Ukraine on

“Environmental Impact Assessment” etc.

In our opinion, although environmentally significant decisions are mostly made
in the form of an administrative act (individual legal act), the possibility of making
environmentally significant decisions in the form of regulations cannot be ruled out.
According to VP Tymoschuk, the most problematic is the solution of the issue of
"issuing regulations". At first glance, the difference between these activities of the
authorities is primarily that the adoption of an administrative act has the task of
resolving the individual life situation and applies to specific individuals and / or legal
entities. Instead, the issuance of a normative act is aimed at resolving an indefinite
number of cases and concerns an indefinite number of persons. [147]. From this point
of view, even if the issuance of regulations by the executive is carried out in the order

of so-called "delegated legislation", the relevant bodies (usually the Cabinet and the
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Ministry) in this case do not act as administrative bodies, but in fact as a legislator. In
any case, it is necessary to fundamentally distinguish between law-making (rule-
making) and law enforcement, and try to avoid combining these activities in one

institution. [147].

Despite the debatable normative function of executive bodies, the fact is that they
perform such functions. Local self-government bodies are also endowed with rule-

making powers, namely councils as representative bodies of local self-government.

In general, when it comes to the procedure for the adoption of regulations by
executive authorities or local governments, the procedure for preparation, review and
adoption of regulations is determined by the body that ultimately adopts the regulation,
taking into account the rules that may be in the regulations. legal act of higher legal

force.

In 2010, the People's Deputy of Ukraine Yu.R. Miroshnychenko prepared a bill
"On regulations" [148], which proposed, inter alia, to regulate the procedure for
adopting regulations. However, the bill received a negative opinion from the Main
Scientific and Expert Department, including on the procedure for adopting regulations.
According to experts, the need to include in the text of the draft a list of stages of the
rule-making process (Article 26) is questionable. This issue is not subject to legislative
regulation and should be addressed at the doctrinal level in methodological manuals on
lawmaking. Moreover, the laws on regulations of many foreign states do not establish
a corresponding list at all, but this fact in no way impairs the legislative regulation of
the rule-making process. The inexpediency of establishing the relevant list is evidenced
by the fact that all the stages of the rule-making process included in it in accordance
with Article 26 are optional (the wording "may consist of such (...) stages" is used).
However, this provision is not true and does not comply with a number of other
provisions of the project, the content of which part of these stages is mandatory for all
regulations[149]. The revised draft law on normative legal acts submitted for second
reading in 2012 did not eliminate the fundamental shortcomings of the previous version

of the draft law, as evidenced by the conclusion of the Verkhovna Rada Committee of
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September 26, 2012 and the remarks of the Main Legal Department of October 15,
2012.

Nevertheless, the text of the draft law submitted for the second reading proposes

the following procedure for the preparation and adoption (publication) of regulations:
1) planning the development of a legal act;

2) submission of a rule-making proposal and preparation of a draft normative legal

act;

3) examination of the draft legal act;

4) introduction of the project of the regulatory legal act of the subject of norm-
setting;

5) consideration of the draft normative legal act by the subject of rule-making;

6) adoption (publication) of a normative legal act;

7) state registration of a legal act;

8) entry into force of the regulatory legal act;

9) introduction of a normative legal act into action.

Without going into a discussion about the importance and expediency of certain
stages of the adoption of regulations, we consider it necessary to support the position
of V.0O. Khomenko said that after the text of the draft is prepared, it should be discussed
among all stakeholders, who, after reviewing its content, can submit their proposals for
addition, amendment or cancellation. In fact, at the stage of discussing the project, it is
advisable to interact with members of the public, on which the decision will be directed.
This will, first of all, involve more specialists in the development of the draft
regulation, which will have a positive impact on the quality of the decision, as there
will be more opportunities to obtain a balanced document that takes into account the

interests of all stakeholders [150].

In general, the preparation and adoption of environmentally significant decisions

as a management process should be based on certain principles, among which, in
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particular, R.Sh. Ivankov considers the following, which are important in the context
of our study - the continuity of the management process and the sequence of decisions.
According to the scientist, environmental management is a process of achieving the
ultimate goal - safe for life and health of citizens of the environment, compliance with
environmental legislation by all subjects. The sequence is expressed in the fact that the
decisions made must be logically interconnected, follow from each other, with their
help the ultimate goal must be achieved. Inconsistency of decisions, uncertainty of final

results negatively affect the management processes.
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SECTION 12. PUBLIC INTERNATIONAL LAW

12.1 Ensuring national security in a conflict society: processes and mechanisms of
transitional justice

The issue of ensuring national security in societies in a state of armed conflict is
becoming relevant for the respective states among the priorities of domestic and foreign
policy. Addressing these issues requires non-standard approaches in terms of
organization of work of a state mechanism, consolidation of efforts of all stakeholders,
and the focus of a civil society.

After the two world wars, the international community worked out a number of
recommendations of the maintenance of international peace and security', prevention
and abolition of war, prohibition of propaganda for war and so on'®. In the Charter,
The United Nations sets out the fundamental principle of reliance on the peaceful
settlement of disputes and the peaceful resolution of conflict.

Despite all efforts, the issue of armed conflicts in the world has not yet been
resolved. Sierra Leone!”, Rwanda'®, Sudan'® and other countries of the African

t20

continent®®, which have had or are having active armed conflicts; Croatia! 22, Bosnia

5 Bytyak Y., Yakovyuk I., Tragniuk O., Komarova T., Shestopal S. (2017). The state sovereignty and sovereign rights: The correlation

problem. Man in India, 97(23), 577-588. URL:

http://dspace.nlu.edu.ua/bitstream/123456789/13482/1/Bytyak Yakovyuk Tragniuk Komarova_Shestopal 577-588.pdf [accessed 19 October 2020]
[in Eng.]

16 fIxosroxk 1. (2003). IcTopuuHi epeIyMOBH i OCHOBHI eTaIu €Bporeiicbkol inTerparii. BicHuk Akaziemii npaBoBux HayK YKpainu, 4, 82-92.
17 Menzel A. (2020). The pressures of getting it right: Expertise and victims’ voices in the work of the Sierra Leone Truth and Reconciliation Commission
(TRC). International Journal of Transitional Justice, Oxford University Press (OUP). URL:
https://academic.oup.com/journals/pages/open_access/funder_policies/chorus/standard_publication_model [accessed 19 October 2020]. DOI:
https://doi.org/10.1093/ijtj/ijaa011 [in Eng.]
'8 Human Rights Watch, Genocide, War Crimes and Crimes Against Humanity: A Digest of the Case Law of the International Criminal Tribunal for
Rwanda, 15 January 2010. URL: https://www.refworld.org/docid/4b5438802.html [accessed 19 October 2020] [in Eng.]
19 Carolan G. (2020). Transition Without Transformation: The Legacy of Sudan’s Comprehensive Peace Agreementio International Journal of
Transitional Justice, Oxford University Press (OUP). URL: https://academic.oup.com/journals/pages/-
open_access/funder_policies/chorus/standard publication_model. [accessed 19 October 2020]. DOI: https://doi.org/-10.1093/ijtj/ijaa010 [in Eng.]
20 Beresford A., Wand D. (2020). Understanding bricolage in norm development: South Africa, the International Criminal Court, and the contested
politics of  transitional  justice. Review of  International Studies, Cambridge University ~ Press (CuP), 1-21.
DOI: https://doi.org/10.1017/s0260210520000224 [in Eng.]
21 Sokoli¢ I. (2016). Researching norms, narratives, and transitional justice: focus group methodology in post-conflict Croatia. Cambridge University
Press (CUP). Nationalities Papers. Volume 6, 932-949. URL: https://www.cambridge.org/core/journals/nationalities-papers/article/researching-norms-
narratives-and-transitional-justice-focus-group-methodology-in-postconflict-croatia/49C54295C7C41E14E24F9E7D13C9A3BF [accessed 19 October
2020] DOTI: https://doi.org/10.1080/00905992.2016.1183605 [in Eng.]

22 Cvikic S. (2019). Deconstruction of ‘scientifically based injustices’: About post-war traumatized populations of ‘spoilers’ in Croatia.
National Library of Serbia. Sociologija Volume 61, Issue Suppl. 1, 697-717. URL: http:/www.doiserbia.nb.rs/Article.aspx?ID=0038-
031819697C#.X41EStAzY2x [accessed 19 October 2020]. DOI: https://doi.org/10.2298/SOC19S1697C [in Eng.]
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and Herzegovina®® Colombia®*, Syria?® - this is by no means an exhaustive list of those
states that have faced the problems of conflict and post-conflict societies. It means that
despite the efforts of the international community, establishment of a large number of
humanitarian organizations, adoption of international norms in this area, armed
conflicts cannot be avoided.

However, the analysis of the course and consequences of conflicts allow us to
identify and form already tested in practice concepts about resumption of sovereignty,
territorial integrity, national security, transition from conflict to post-conflict
societies?®. The issue of the functioning of law enforcement agencies and the judiciary
of countries where long-term and stable peace has been restored, or the armed conflict
has entered a phase of cessation of active armed confrontation or end of active
hostilities, should be given special attention . After all, armed conflicts are usually
related to violations of human rights, laws and customs of war, the use of prohibited or
restricted methods and means of armed conflict, and other not typical to peacetime
negative consequences.

Summarizing the conclusions and recommendations of experts, the concept of
transitional justice is of paramount importance for conflict and post-conflict societies.
Recent years have seen an increased focus by the United Nations on questions of
transitional justice and the rule of law in conflict and post-conflict societies, yielding
important lessons for our future activities 2.

Despite the name of the transitional justice system, there is no limit to judicial
proceedings. The relevant concept includes non-judicial components (hybrid

mechanisms, educational processes, the establishment of truth through quasi-judicial

3 Clark J.-N. (2020). Storytelling, resilience and transitional justice: Reversing narrative social bulimia. Theoretical Criminology, SAGE
Publications. URL: https://journals.sagepub.com/doi/10.1177/1362480620933230 [accessed 19 October 2020]. DOI: https://doi.org/10.1177/-
1362480620933230 [in Eng.]

24 Clark J. N. (2020). Body Memories as a Neglected Legacy of Human Rights Abuses: Exploring Their Significance for Transitional Justice.
SAGE Publications. Social & Legal Studies. URL: https://journals.sagepub.com/doi/10.1177/0964663920962556 [accessed 19 October 2020]. DOI:
https://doi.org/10.1177/0964663920962556 [in Eng.]

5 Jazairi R. (2015). Transitional Justice in Syria: The Role and Contribution of Syrian Refugees and Displaced Persons. Middle East Law and
Governance. Brill. Vol. 7, issue 3, 336-359. DOI: https://doi.org/10.1163/18763375-00703002 [in Eng.]

26 Yeppaxosa O.B. (2020). BianoianbHicTh 3a BOCHHI 3I0YMHH: Yyepe3 MepexijHe MpaBocy/s 0 CTajloro MUpy Ta Gesneku Ykpainu. IIpoGmemu
3akoHHOCTI. Bum. 15, 161-172. URL: http:/plaw.nlu.edu.ua/article/view/208602/213553  [accessed 19  October 2020]. DOI:
https://doi.org/10.21564/2414-990x.150.208602 [in Ukr.]

2 Yepasxosa O. B. (2020). BianosinanibHicTh 32 BOCHHI 3M0YMHI: MEXaHi3MK Ta MPOIIECH BiHOBJIEHHS CyBepeHiTeTy Ta 6esneku Ykpainu. ®opym
TIpaBa, 61(2). 150-162. URL: http://forumprava.pp.ua/2020-n-2.html [accessed 19 October 2020].DOI: http://doi.org/10.5281/zenodo.3883835 [in
Ukr.].

28 The rule of law and transitional justice in conflict and post-conflict societies: Report of the Secretary-General (Distr.: General, 23 August 2004,
S/2004/616). URL: https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FFI6FF9%7D/PCS%20S%202004%20616.pdf [in Eng.]
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institutions etc.). As Colleen Murphy has proved, transitional justice refers to the
process of dealing with human rights abuses committed during the course of ongoing
conflict or repression, where such processes are established as a society aims to move
toward a better state, and where a constitutive element of that better state includes
democracy?’.

Paragraph 8 of the Report of the Secretary-General of the United Nations «The
rule of law and transitional justice in conflict and post-conflict societies» includes a
definition “transitional justice”: comprises “the full range of processes and mechanisms
associated with a society’s attempts to come to terms with a legacy of large-scale past
abuses, in order to ensure accountability, serve justice and achieve reconciliation.
These may include both judicial and non-judicial mechanisms, with differing levels of
international involvement (or none at all) and individual prosecutions, reparations,
truth-seeking, institutional reform, vetting and dismissals, or a combination there of**°.
As we can see, for countries in armed conflict (international or non-international),
world’s leading experts emphasize the need to focus on the responsibility of persons
who have violated the law; on the realization of the right to the truth; on reparations
and institutional changes to prevent such conflict from ever happening again.

If we consider these components separately, then for individual prosecutions the
rule should be the inevitability of punishment for such grave crimes, which are of
concern to the entire international community, «threaten the peace, security and well-
being of the world»®'. In our days the most serious crimes of concern to the
international community as a whole include (a) the crime of genocide; (b) crimes
against humanity; (¢) war crimes; (d) the crime of aggression. These crimes are within
the jurisdiction of the International Criminal Court. Their list is defined in the Rome
Statute, which is the basis for the functioning of this international institution with

universal jurisdiction and the principle of complementarity in their work. By adopting

2 Murphy C. (2020). Religion & Transitional Justice. Daedalus, MIT Press — Journals, r. Ne3, 185-200. DOI:
https://doi.org/10.1162/daed_a_01811 [in Eng.]
3% The rule of law and transitional justice in conflict and post-conflict societies: Report of the Secretary-General (Distr.: General, 23 August 2004,
S/2004/616). URL: https://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/PCS%20S%202004%20616.pdf [accessed 19 October 2020]. [in Eng.]
31 Rome Statute of the International Criminal Court (Rome, 17 July 1998). URL: https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
[accessed 19 October 2020]. [in Eng.]
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this Statute, the States Parties affirmed «the most serious crimes of concern to the
international community as a whole must not go unpunished and that their effective
prosecution must be ensured by taking measures at the national level and by enhancing
international cooperation»®2. The analysis of this position shows that the international
community has identified those crimes for which the perpetrator cannot be released
from responsibility and punishment. And this rule applies to all international crimes.

The concept of «international crimes» for the time being covers the above-
mentioned crimes under art. 5 of the Rome Statute**. However, with the development
of international criminal law, the list of international crimes could be expanded®.
Currently, “candidates” for international crimes which will be considered within the
jurisdiction of the International Criminal Court, for example, terrorism*, slavery and
the slave trade, and some other crimes of international nature*®.

The conclusion on the inevitability of punishment and responsibility for
international crimes is of paramount importance for the formation, implementation and
coordination of the concept of transitional justice. It means that the amnesty and pardon
for this category of crime cannot be raised in the negotiations between the parties to
the conflict and in negotiating peace agreements.

As for truth-seeking, the parties to an armed conflict should know the historical
truth about the conflict, its scale and consequences. In particular, Additional Protocol
(I) to the Geneva Conventions regulates in art. 32 the right of families to know the fate
of their relatives, art. 33 contains the obligation of search for the persons who have
been reported missing, transmit all relevant information concerning such persons in

order to facilitate searches®’. The right of a person “to know the truth regarding the

32 Rome Statute of the International Criminal Court (Rome, 17 July 1998). URL: https://www.icc-cpi.int/resource-library/documents/rs-eng.
[accessed 19 October 2020]. [in Eng.]

3 Rome Statute of the International Criminal Court (Rome, 17 July 1998). URL: https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
[accessed 19 October 2020]. [in Eng.]

3% Yeppakosa O. B. Tlpo6iemu Ta HACHiJKM BU3HAHHS YKpPAiHOW FOPUCIMKINI MiKHADOJHONO KPUMiHANTLHOTO cymay. TeopeTwdHi nuTAHHS
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content/uploads/2020/06/%D0%A7%D0%B5%D1%80%D0%B2%D1%8F%D0%BA %D0%BE%D0%B2%D0%B0%20%D0%9E.%20%D0%92..pd
f[accessed 19 October 2020].

35 Sopilko, I. N., Medvedieva, M. O., Guliiev, A. G., Bilotsky, S. D., Bukhanevych, O. N., Sirokha, D. I., & Terekhova, T. A. (2018). International
Terrorism and Massmedia. Journal of Legal, Ethical and Regulatory Issues, 21(2), 1-10.

36 Sirokha, D., Felyk, V., Podorozhnii, Y., Podorozhnii, A. (2020). Basic aspects of the compliance with discipline and legitimacy within the official
activities of police. Amazonia Investiga, 9(25), 487-492.

37Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol I), 8 June 1977. URL:https://www.icrc.org/en/doc/assets/files/other/icrc_002_0321.pdf [accessed 19 October 2020].
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circumstances of the enforced disappearance, the progress and results of the
investigation and the fate of the disappeared person” is contained in Art. 24 of
International Convention for the Protection of All Persons from Enforced
Disappearance’®. In considering this component of transitional justice, caution should
be exercised against substituting truth-seeking and historically documenting. The right
to the truth is not only the right to receive information about certain crimes,
circumstances of the offence and so on. It is an obligation of the state to provide free
access to the information about an armed conflict, to conduct educational and training
programs, to organize the work of Commission for Truth and Justice.

Without being a court, truth commissions as quasi-judicial institutions can be an
effective element of transitional justice not only in terms of establishing the truth. To
this end, the work of truth commissions should be linked to other institutions that
embody other elements of transitional justice. An example is the experience of the
Special Justice for Peace in the Colombian transitional justice mechanism?*’.

Such experience is of interest to other countries, with reservation about the
concept of transitional justice which should be individualized in the light of specific
circumstances. For example, for Ukraine*’, the experience of transitional justice in
Colombia can be considered in resolving amnesty issues, organizing the work of
commission for truth and justice and others *!. However, one should understand the
nature of the conflict, which in Colombia is purely internal: from 1964 to 2016 there
was a civil war against the government involving the FARC and other illegal military

groups™*.

38 International Convention for the Protection of All Persons from Enforced Disappearance. URL:
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42 Giraldo M. L., Tobon D. J. (2020) Personal archives and transitional justice in Colombia: the Fonds of Fabiola Lalinde and Mario Agudelo.
Informa UK Limited. The International Journal of Human Rights, 1-21. URL:
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The Tribunal for Peace, the Special Jurisdiction for Peace and the National Search
Commission for the Disappeared have been set up in Colombia to deal with liability
issues®. They constitute the justice components of a Comprehensive System of Truth,
Justice, Reparation, and Non-Repetition (SIVJIRNR) that seeks to satisfy the victims’
rights to learn the full truth of past events, receive reparations, and obtain guarantees
of non-repetition. The system additionally aims to promote the acknowledgement of
the responsibility of all who participated in the conflict—directly or indirectly; to
construct historical memory; and to reconcile Colombian society in order to move
toward a future of civility and peaceful coexistence**. And these institutions cooperated
with each other, in compliance with the principle of no amnesty and pardon for war
criminals and those guilty of crimes against humanity®. At the same time, if such
persons cooperated with the Special Justice for Peace, the term of their punishment
could be changed in the direction of reduction. Under what conditions? Through
demilitarization, clear indication of the motives, accomplices, circumstances of the
crime, as well as in case of reparation (compensation to victims).

Among the positive points there are the following ones. 1. SIVJRNR made
possible to determine the amount of losses of human life, destruction of property and
other real facts of the historical past, including the interaction of politicians and
businessmen with the insurgents. 2. Victims exercised their right to the truth: they
could be present in open meetings, at least in a separate room, to ask questions.

However, this cooperation has some negative experiences. 1. The victims
expected more. 2. Violence continues. 3. Law enforcement agencies were in no hurry
to investigate the involvement of officials in the armed conflict.

As for the experience of amnesty, it was granted to those who pleaded guilty in
Colombia. And this is the key point of any amnesty - to plead guilty. Secondly, these

people, who are eligible for amnesty, didn’t have just to lay down their arms, but to

4 Cronin-Furman K., Krystalli R. (2020). The things they carry: Victims’ documentation of forced disappearance in Colombia and Sri Lanka.
SAGE Publications. European Journal of International Relations.URL: https://journals.sagepub.com/doi/10.1177/1354066120946479 [accessed 19
October 2020]. DOL: https://doi.org/10.1177/1354066120946479
# The Special Jurisdiction for Peace in Colombia: Recommendations for the Selection of Judges of the Chambers and Divisions of the Tribunal for
Peace. URL: http://www.dplf.org/sites/default/files/the_special jurisdiction_peace colombia_web_06_03_2016_0.pdf [accessed 19 October 2020].

4 Guerrero F., Aristizabal L.-L. (2020). Images and Memory: Religiosity and Sacrifice — The Cases of Tierralta, Trujillo and Arenillo in
Colombia. International Journal of Transitional Justice. Volume 14. Issue 1, 35-55. URL: https://academic.oup.com/ijtj/article-
abstract/14/1/35/5803882?redirectedFrom=fulltext [accessed 19 October 2020]. DOI: https://doi.org/10.1093/ijtj/ijz030
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guarantee that they would never take up arms again in their lives. And the third, very
interesting aspect, which I think would be useful to consider, is the mandatory
participation in the payment of reparations to the victims.

With regard to institutional reforms, in 2017, in the Report of the UN General
Assembly (Human Rights Council), the Special Rapporteur on the promotion of truth,
justice, reparation and guarantees of non-recurrence argues that “transitional justice
must include a significant dimension of institution-building. Because building
institutions is a long-term process, however, he also emphasizes the importance of steps
to increase the responsiveness of transitional justice measures. He insists on the
importance of responses that are suited to context and to well-defined ends. In the
report, the Special Rapporteur refers to improvements in witness protection,
prioritization strategies and measures to strengthen civil society as initiatives that
would indicate responsiveness and yet offer the possibility of sustained action in the
areas of truth, justice, reparation and nonrecurrence™®. There are the institutional
reforms that make it possible to bring about such changes that their implementation
ensures the sustainability of peace. The non-repetition of the conflict is guaranteed
through inspections and dismissals personnel in the security and defense sector, the

justice system.

4 Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence (Distr.: General, 21 August 2017,
A/HRC/36/50). URL: https://undocs.org/A/HRC/36/50 [accessed 19 October 2020].
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12.2 Demilitarized zones in international law

International Public Law distinguishes between general and special regimes of
territories*’ *8, The regime of demilitarized zones® in the educational and scientific

505152 §s considered as a special regime of territories. Such zones ("zones of

literature
peace", "neutral zones", "nuclear-free zones", etc.) have a special status and are
established by treaties or on the basis of decisions of international organizations, in
particular UN Security Council resolutions.

These territories may be state-owned, but the special legal regime established
within them limits certain sovereign rights of the state to use the demilitarized zone for
military purposes.

International legal practice of the second half of the twentieth century
demonstrated the significant effectiveness of the formation of demilitarized territories
(’peace zones”, ’neutral zones”, nuclear-free zones”, etc.) in maintaining
international peace and security. Such territories formed certain areas free from all
types of military activity (location of armed forces and weapons, formation of military
bases, military maneuvers and exercises) and / or territorial encroachments of many
influential countries, which were often in the opposite trenches of the ”Cold War”.

In the early 1990s, the formation of demilitarized territories was declared as one
of the most effective means of preventive diplomacy, which, in conjunction with

peacekeeping, should help both prevent and resolve armed conflicts>®. Thus, a new

47 Anrunenxo B., Tumuenxo JI.. bernuit O. (2012) MixknapoHe my0OiivHe IpaBo: MiAPYYHUK Y 3 T. 3a 3ar.
pen. Ta in. Kuis : HAY. T. 1.

48 Munuka B., Bypomencekuii M., 'natoBcekmii M. (2018). MixkHapoaHe myOJidHe MpaBo : MAPYIHHK Y 2
1. T. 2. Xapkis : IIpaso. C. 340

¥ Ibid,

30 Onnenreiim JI. (1950). Mexnaynaponuoe npaBo. Tom 2. Boitra. Helitpanurer. Mocksa : M31-Bo HHOCTD.
JUT.

> Bpoynmnu, 4. (1977). MexnynaponHoe mpaso: B 2-x kH. Mocksa : IIporpecc.

32 Knumenxo, b. (1963). lemunurapuzanus v HelTpanuzanus B MeXIyHapoJHOM paBe. Mocksa : MH-T
MEX]IyHap. OTHOILICHUM.

>3 An Agenda for Peace. Preventive diplomacy, peacemaking and peace-keeping. Report of the Secretary-
General on June 17, 1992. <https://www.un.org/ruleoflaw/blog/document/an-agenda-for-peace-preventive-
diplomacy-peacemaking-and-peace-keeping-report-of-the-secretary-general/> (accessed on 24/09/2020). [in
English].
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practice of establishing demilitarized spaces between the conflicting parties in order to
separate them, prevent attacks on each other and provide humanitarian assistance
appeared.

The purpose of creating demilitarized spaces is as follows: first, to prevent armed
conflict between states and reduce the risks of its occurrence in the future, second, to
reduce the scale of existing armed conflict and, besides, to restore postwar relations.
Demilitarized territories have their individual characteristics, the main of which is the
prohibition of any military activity within the zone defined by the states.

The international legal regulation of their creation is carried out by the Additional
Protocol of 1977 to the Geneva Conventions of August 12, 1949, concerning the
protection of victims of international armed conflicts (Additional Protocol I), namely
Art. 60°*. Thus, this article defines the main conditions that the demilitarized zone must
meet, in particular: "a) all combatants, as well as mobile weapons and mobile military
equipment, must have been evacuated; b) no hostile use shall be made of fixed military
installations or establishments; ¢) no acts of hostility shall be committed by the
authorities or by the population; and d) any activity linked to the military effort must
have ceased"™. Article 60 of Additional Protocol I sets out the minimum requirements
to be met by a demilitarized zone. In particular, the parties to the international
agreement specify the list of prohibited military activities, as well as determine who
may be within the demilitarized zone (Part 3 of Article 60). In addition, the parties of
international agreement determine the coordinates of the established zone and
identification marks which are established on the ground (Part 5 of Article 60).

It should be noted that International Law distinguishes many different examples
of demilitarization of space, including parts of land and sea areas, islands and
archipelagos, free cities, straits and canals, rivers and seas. And all these examples have

their own characteristics.

>* Additional Protocol (1977) to the Geneva Conventions of August 12, 1949, concerning the protection of

victims of international armed conflicts. <https://www.icrc.org/ru/doc/ resources/documents/misc/treaties-
additional-protocol-1.htm> (accessed on 24/09/2020). [in English].

33 Tbid.
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Islands (Archipelagos). Thus, on the basis of the Convention on the
Demilitarization of the Aland Islands of March 30, 1856, a special regime of this
archipelago was established between Great Britain, France and the Russian Empire.
The 1856 Convention contained two articles, one of which (Article 1) provided for an
undertaking by the Russian Empire not to fortify the islands and not to place any
military or naval structures in the future>®.

Half a century later, the Convention for the Prohibition of the Fortification and
Neutralization of the Aland Islands (hereinafter referred to as the 1921 Convention)?’
was concluded under the auspices of the League of Nations in Geneva on October 20,
1921, which reaffirmed their status as established by the 1856 Convention. The 1921
Convention details the list of prohibited military activities and does not reduce it only
to the destruction of fortifications and the prohibition of their construction in the future.
The 1921 Convention includes the following activities in this list: Article 3 —military,
naval and air bases and institutions, any facilities used for military purposes; Article 4
— military, naval, air forces of any state; production, transportation, export of
weapons’®, After the signing of the Paris Peace Treaty with Finland in 1947 by the
victorious states in World War 11, the Aland Islands retained their status, as evidenced
by Art. 5 of the Agreement: "The Aland Islands must remain demilitarized in line with
the current situation">®. Protocol 2 to the Treaty of Accession of Austria, Finland and

Sweden to the European Union confirms "the special status of the Aland Islands under

36 Convention on the demilitarization of the Aland Islands. Paris, 30 March 1856 (translation from the
original french text). <http://www kulturstiftelsen.ax/images/internationellaavtal/engelskaavtal.pdf>
(accessed on 24/09/2020). [in English].

37 Convention relating to the Non-Fortification and Neutralisation of the Aaland Islands.

Geneva on October 20, 1921. Treaty Series, League of Nations. (Vol. 9, p. 211-221).
<https://treaties.un.org/doc/Publication/UNTS/LON/Volume%209/v9.pdf> (accessed on 24/09/2020). [in
English].

> Ibid.

%9 Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Finland. Paris, February 10, 1947.
<https://babel.hathitrust.org/cgi/pt?id=osu.32435066406612;view=1up;seq=231> (accessed on 24/09/2020).
[in English].
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International Law"®. This may indicate the formation of a customary rule® on the
recognition by EU member states of the special international legal status of the Aland
Islands.

Another example, according to Art. 14 (1) of the Paris Peace Treaty with Italy of
February 10, 1947 (hereinafter — the Agreement of 1947) demilitarized the Dodecanese
Islands, including: Agathonisi, Astypalaia, Chalki, Kalymnos, Karpathos, Kasos,
Leipsoi, Leros, Nisyros, Symi, Tilos, and Kastellorizo. However, Art. 14 (2) states that
"islands must and will remain demilitarized"®>. Also, the Agreement of 1947 provides
for the demilitarization of the islands of Pelagoza (Part 2 of Article 11), Panteleria, the
Pelagic Islands (Lampedusa, Lampione and Linoza) and Pianosa (in the Adriatic Sea)
(Part 1 of Article 49). It should be emphasized that this treaty, in general, is of great
historical significance, as it was the first agreement to define "demilitarization" at the
universal level.

Thus, Chapter XIII, Part "D" discloses their content as follows: "For the purposes
of this Treaty, the terms "demilitarization" and "demilitarized" shall mean the
prohibition within this territory and territorial waters of all types of naval, military,
airborne structures, fortifications and their armaments; artificial military, naval and
naval air barriers, basing or staying, both permanent and temporary, of any part of the
land, naval and air forces, military training in any form, and the production of military
materials and equipment. This shall not prohibit a limited number of internal security
personnel in charge of internal tasks, armed with weapons capable of being carried and
used by one person, and the military training required for such personnel"®.

In addition, the Agreement of 1947 defines the types of military activities that it
prohibits. In particular, Chapter XIII, entitled "Definitions", includes the following:

60 Treaty of Accession of Austria, Finland and Sweden (1994). <https://eur-
lex.europa.eu/eli/treaty/acc _1994/act 1/pro_2/sign> (accessed on 24/09/2020). [in English].

61 [oxkin }O. B. Mi>xkaapoHO-TIpaBOBHIA 3BUYAl: MPOOIEMHU Teopii i MPaKTUKH : MOHOTpadis. XapKiB :
[IpaBo, 2012. 454 c.

62 Treaty of Peace with Italy signed at Paris, on 10 February 1947. UNTS, Vol. 49, No. 747
<https://treaties.un.org/doc/publication/unts/volume%2049/v49.pdf> (accessed on 24/09/2020). [in English].
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paragraph A "Naval Definitions"; item B "Definition of military, air-air, naval
training"; Clause C "Definition and list of military materials and equipment"®*,

Sea waterways (canals and straits). A well-known example 1s the
demilitarization of the Bosphorus and Dardanelles. Thus, the Lausanne Convention on
the Regime of Straits of July 24, 1923 was signed simultaneously with the Peace
Agreement between, on the one hand, Great Britain, the French Republic, the Kingdom
of Italy, the Empire of Japan, the Kingdom of Greece, the Kingdom of Romania, the
Kingdom of Serbs, Croats and Slovenes and, on the other hand, Turkey from July 24,
1923, and is part of this treaty.

In Art. 4 of the Convention provided for the demilitarization of certain areas on
both shores of the Dardanelles and the Bosphorus, as well as the demilitarization of
some islands in the Marmara and Aegean Seas, in particular, Mytilene, Chios, Samos,
Nicaria®. Article 6 of the Convention stipulates that "there shall exist, in the
demilitarised zones and islands, no fortifications, no permanent artillery organisation,
no submarine engines of war other than submarine vessels, no military aerial
organisation, and no naval base". In addition, this article includes the following
requirements: "No armed forces shall be stationed in the demilitarised zones and
islands except the police and gendarmerie forces necessary for the maintenance of
order; the armament of such forces will be composed only of revolvers, swords, rifles
and four Lewis guns per hundred men, and will exclude any artillery. In the territorial
waters of the demilitarised zones and islands, there shall exist no submarine engines of
war other than submarine vessels"®’,

In order to comply with the regime of these demilitarized zones, the Convention
provided for the establishment of a Commission of the Straits, which would exercise
supervision, composed of representatives from Turkey, France, Britain, Italy, Japan,

Bulgaria, Greece, Romania, Russia and Yugoslavia (Art. 12 of the Convention). In

4 Ibid.

65 Convention Relating to the Régime of the Straits <http://www.mfa.gov.tr/ii_-convention-relating-to-the-
regime-of-the-straits.en.mfa> (accessed on 24/09/2020). [in English].
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addition, Art. 18 provides for collective self-defense in the event of an act of war or
threat of war that violates the regime of demilitarized zones®®,

Also, in the international legal sphere you can find examples of demilitarization
of channels. Thus, the Suez Canal on the basis of the Constantinople Convention of
October 29, 1888 was partially demilitarized, as provided for in Art. 7: "The Powers
shall not keep any vessel of war in the waters of the Canal (including lake Timsah and
the Bitter Lakes). Nevertheless, they may station vessel of war in the ports of access of
Port Said and Suez, the number of which shall not exceed two for each power. This
right shall not be exercised by belligerents"®’.

Cities. There are several well-known in International Law examples of
demilitarized free cities, in particular the Free City of Krakow’’, Danzig’!, and the Free
Territory of Trieste’?. For example, the demilitarization of the Free Territory of Trieste
was carried out in 1947 on the basis of the Agreement of 1947 (Annex VI, Part 1,
Article 3)7. The conditions that this zone had to meet were provided for in parts 2, 3,
4 of Art. 3 of Annex VI to the 1947 Agreement, namely: "Part 2 No armed forces, other
than by order of the Security Council, shall be in the Free Territory; Part 3 No
paramilitary formations, manoeuvres or activities within the Free Territory shall be
permitted; Part 4 The Government of the Free Territory shall not conclude or discuss
any military agreements or commitments with any state"”*,

Thus, another example of the demilitarization of space is the establishment of a

special regime of the Rhine, in particular, Articles 42-44 of the Treaty of Versailles

%8 |pid.

69 Constantinople Convention October 29, 1888. <https://loveman.sdsu.edu/docs/1888C
onstantinopleConventionon.pdf> (accessed on 24/09/2020). [in English].

70 Acte du congres de Vienne du 9 juin 1815 avec ses annexes. British and foreign state papers.
1815-1816, vol. 3 (compiled by the Librarian and Keeper of the papers, Foreign Office). <https://
books.google.co.uk/books?id =UYS8AAAAAYAAJ& pg=PAT7&hl=ru#fv=onepage&q&f=false>.
(accessed on 24/09/2020). [in English].

"I The Versailles Treaty June 28, 1919: Part XV. <https://avalon.law.yale.edu/imt/partxv.asp>.
(accessed on 24/09/2020). [in English].

2 Treaty of Peace with Italy signed at Paris, on 10 February 1947. UNTS, Vol. 49, No. 747
<https://treaties.un.org/doc/publication/unts/volume%2049/v49.pdf> (accessed on 24/09/2020). [in
English].

73 Ibid.
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disclose the conditions to which this zone was to meet: "Germany was forbidden to
maintain and build any fortifications both on the left bank of the Rhine and on the right
bank along the line at a distance of 50 km from east to west of the Rhine"”>.

In addition, Art. 43 states that within this zone it was forbidden to hold military
formations both permanently and temporarily, to carry out military manoeuvres,
mobilization measures’®. In case of violation of the regime established by Art. 42-43,
such behaviour could be considered as an act of hostility against the parties to the
agreement and in general as an act against peace in the hole world”’. Accordingly, the
Versailles Peace Treaty of 1919 for the first time at the universal level provided for the
creation of a demilitarized zone, namely, the Rhine.

Border areas. Thus, on the basis of the UN's Security Council resolution of
March 4, 196478, the UN Force (UNFICYP) created a demilitarized (buffer) zone in
Cyprus, also called the "Green Line" along the city of Nicosia (paragraph 31)”. Since
the beginning of the conflict between Greek and Turkish Cypriots, the UN Force
continue to monitor the buffer zone. In particular, the UN"s Security Council resolution
of 30 January 2020 proclaimed the following: "Noting that the Government of Cyprus
1s agreed that in view of the prevailing conditions on the island it is necessary to keep
the United Nations Peacekeeping Force in Cyprus (UNFICYP) beyond 31 January
202080,

Furthermore, the resolution stipulates that: "Expresses serious concern at the
increased number of violations of the military status quo along the ceasefire lines, calls

once more on the sides and all involved parties to respect UNFICYP’s mandated

75 The Versailles Treaty June 28, 1919: Part XV. <https://avalon.law.yale.edu/imt/partxv.asp>.
(accessed on 24/09/2020). [in English].

76 |pid.
7 bid.

78 Resolution adopted by the Security Council at its 1102nd meeting on 4 March 1964 [on
establishment of the UN Peace-keeping Force in Cyprus].
<https://digitallibrary.un.org/record/607947?In=en> (accessed on 24/09/2020). [in English].

& Report by Secretary-General on the United Nations operation in Cyprus S/5950 September 10,
1964. <https://digitallibrary.un.org/record/538507> (accessed on 24/09/2020). [in English].

80 Resolution 2506 (2020) Adopted by the Security Council at its 8709th meeting, on 30 January
2020. <https://digitallibrary.un.org/record/3848947> (accessed on 24/09/2020). [in English].
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authority in, and delineation of, the buffer zone, urges the use of the 2018 United
Nations aide-memoire by the sides to ensure peace and security in the buffer zone, and
calls on the two sides to prevent unauthorised activities between the ceasefire
lines"(par. 11)%. Thus, to date, the UN mission continues to monitor the situation in
the Republic of Cyprus and its efforts to promote compliance with the buffer zone.

Another example of a border zone was the creation of a demilitarized space
between North and South Vietnam under the Vietnam Ceasefire Agreement of July 20,
1954 (1954 Geneva Agreements). According to Art. 1 of the Agreement: "...a
demilitarized zone shall be established on either side of the demarcation line, to a width
of not more than 5 km from it, to act as a buffer zone and avoid any incidents which
might result in the resumption of hostilities"32. In addition, Art. 6 defines the conditions
to be met by the buffer zone, in particular: "No person, military or civilian, shall be
permitted to cross the provisional military demarcation line unless specifically

authorized to do so by the Joint Commission"®?

. However, such an example has proved
its ineffectiveness as the regime in this area has been systematically violated by both
sides of the conflict.

The analysis of the most well-known examples provides an opportunity to
conclude that the legal regime of demilitarized territories is based on international
agreements or decisions of international organizations, such as UN"s Security Council
resolutions. While maintaining national jurisdiction in this territory (zone), military
formations and new military facilities may not be located and maintained. Land, water
and air can be demilitarized. The purpose of creating demilitarized zones is to create a

safe zone free from all types of military activity and, thus, to prevent the occurrence of

an armed conflict or to prevent its spread.

81 |bid.

82 Agreement on the Cessation of Hostilities in Viet-Nam 20 July 1954
<https://history.state.gov/historicaldocuments/frus1952-54v16/ch8> (accessed on 24/09/2020). [in
English].
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12.3 IIpaBo Ha cnpaBelJMBHMH CyI: Teopiss | NPAKTHKA MiXKHAPOJIHHUX
KOHTPOJIbHUX OPTaHiB y rajysi npas JIIOAUHA

[IpaBo Ha chpaBeIMBUNA CYJOBUNA PO3IJISL] € OJHHM 13 HAWBaKIMBIIIMX
CKJIaJIOBUX 3aXHCTy TMpaB JIOJUHU 1 TMpolecyabHUX 3aco0iB 3a0e3MeueHHs
BEpPXOBEHCTBA MpaBa. [IpaBo Ha cripaBeNTMBHIA 1 BIAKPUTHI PO3TIIS] KOMIIETCHTHHM,
HE3aJIe)KHUM 1 0€3CTOPOHHIM CYJIOM, CTBOPEHHM Ha MIACTaBl 3aKOHY, a TaKOX 1HIII
rapaHTii HaJIEKHOTO NPOILECY € TaKUMH, IO CTAHOBISATH HEBIJ €MHY YacCTUHY
M1ITBEP/KEHUX Jep kaBaMK 3000B’s13aHb S3 JIFOACHKOT0 BUuMipy [199].

O3HaueHe TPaBO TAPAHTOBAHO Y MOJOXKEHHSAX HU3KU MIKHAPOIHO-IPABOBUX
aKTiB YHIBEPCAJIHHOTO 1 PEriOHAIILHOTO XapaKTepy 3 MpaB JIOAUHU. Tak, 3arajbHOIO
nekiapaniero npaB JgoauHd 1948 poky (mami — Jekmapamis 1948  poky)
IIPOTOJIONIYETHCSA TPABO KOXKHOI JIOJWHUW Ha €(EKTHBHE TOHOBIICHHS y TIpaBax
KOMITETEHTHUMH HAIllOHAIBHUMH CyJaMH y pa3i MOpPYIICHHS il OCHOBHHX TIpaB,
HaJaHuX 1M KoHcTUTyLi€er abo 3akoHOM (cT. 8). Crarrero 10 [eknaparii 1948 poky
BU3HAHO, 110 KOXKHA JIOJIMHA, i BHU3HA4YEHHS i1 mpaB 1 OOOB’SI3KIB Ta ISt
BCTAHOBJICHHSI OOTPYHTOBAHOCTI MPE ABJICHOTO 1l KpUMIHAIBHOTO OOBUHYBAYEHHS,
Ma€ MpaBO, HA OCHOBI MOBHOI PIBHOCTI, Ha Te, OO ii crpaBa Oyja pO3MIISIHYTa
MPWIIOIHO 13 J0JIEPKaHHSAM yCiX BUMOT CIPaBEIJIMBOCTI HE3AJIEKHUM 1 0€3CTOPOHHIM
cyaom (ct. 10) [200].

Crarts 14 MDKHapOJHOIO MakTy MpO IPOMAJSHCHKI 1 MOJITUYHI mpaBa 1966
poky (mami — ITakT 1966 poky) TakoX cnpsiMOBaHa Ha 3a0e3MedYeHHS HaJEKHOTO
3M1MCHEHHS MPaBOCYs 1 3 IIEI0 METOI0 rapaHTye HU3KY KOHKpeTHux mpas [201].
Kowmiter 3 mpaB moguHU y CcBOeMy 3ayBaKeHHI 3arajibHOro xapakrepy No 32
CCPR/C/GC/32 akneHTyBaB yBary Ha TOMy, 110 CTaTTs 14 € 0COOJIMBO CKJIQJHOIO 3a
XapakTepoM, MOEJHYIOUYM B cOO1 pi3HOMaHITHI TapaHTii, MO Pi3HATHCS 3a cheporo
oxorieHHs [202]. Tak, BiAMOBiAHO 10 BKa3aHOi CTaTTi, BC1 OCOOM € PIBHUMU TEepe;]
cynamu 1 TpubyHanamu. KoxkeH Mae ripaBo npu po3riisiii OyAb-sIKOro KpUMiHAJIBHOTO
0OBHHYBAY€HHs, BUCYHYTOI'O NIPOTH HHOro, ab0 MpHM BU3HAYEHHI HOro mnpas 1
000B’SI3KIB 'y OyAb-SKOMY IHUBUIBHOMY TIPOIIECi Ha CIpaBEeIJMBUN 1 MyOJIYHHUI
poO3IJIAl MOro crpaBu KOMIIETEHTHUM, HE3aJCKHUM 1 OE3CTOPOHHIM CYJIOM,
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CTBOPEHHMM Ha TiJcTaBi 3akoHy. [Ipeca 1 my0iika MOXXyTh HE JOIMyCKAaTHUCA HAa BECh
CYJOBHUH pO3TJis] a00 YaCTUHY HOTO 3 MIpKYBaHb MOpPaJIi, [POMaJIChKOr0 MOPSIKY a0
HALlOHAJIBHOI O€3MEKH B JEMOKPATUYHOMY CYCHIJIBCTBI a00 KOJM TOIO BUMAararoTh
1HTepecHu MPHUBATHOTO KUTTS CTOPiH, a00 — B TiH Mipi, B SAKiH 1Ie, HA AYMKY CYIy,
CYyBOpO HEOOXI1JHO, — 32 OCOOJMBUX OOCTAaBHMH, KOJIM IMYOJIIYHICTh PO3IIIAY MOXKE
3allIKOJIUTH 1HTEpecaM TMpaBOCYJsl; OJHAK Oy/ab-sKa CyJI0Ba IIOCTaHOBA B
KpUMiHaJIbHIA a00 IUBUIbHIN CIpaBl MOBUHHA OyTH IyOJIIYHOIO, 32 BUHATKOM THX
BUIMAJIKIB, KOJIA 1HTEPECH HEIMOBHOJITHIX BHMAararoTh IHIIOIO YU KOJM CIIpaBa
CTOCYETHCSI MAaTPUMOHIAIBHUX cropiB abo omiku Hanm nitbmu (cT. 14). Yactuna 2
crarti 14 Ilakty 3akpiluitoe, 00 KOXEH, KOro OOBHHYBAaY€HO Yy BYMHEHHI
KPUMIHAJTLHOTO MPABOIMOPYIICHHSI MAa€ MPABO BBAXKATHUCS HEBUHYBATHM, TIOKH HOTO
BHUHA HE OyJie JOBeJeHa 3T HO 13 3aKoHOM. KpiM 11bOro, BKa3aHa CTATTS 3aKPIILIIOE
MIHIMaJIbHI TapaHTii 0COOM, MPOTH SIKOT BUCYHYTO KpUMIHaJbHE OOBUHYBA4€HHS,
cepenl SKUX: MpaBO OyTH B TEPMIHOBOMY MOPSAKY 1 JETaTbHO MOIH(OPMOBAHUM
MOBOIO, $IKy 0c00a po3yMi€, MpO XapakTep 1 MIACTaBy Mpe] SIBICHOTO HOMY
KPUMIHAIBHOTO OOBMHYBAYEHHSI; MaTH JIOCTATHIM Yac 1 MOXJIMBOCTI JJIsl M1ATOTOBKU
CBOT'O 3aXHCTY 1 3HOCUTHCS 3 OOpaHUM HUM CaMUM 3aXUCHUKOM; OyTHU CyIUMHM 0e3
HEBUIIPABJAHO1 3aTPUMKH; OyTH CyJUMHUM 3a HOTO MPHUCYTHOCTI 1 3aXHIIaTH cede
ocobucTto abo 3a JOMOMOTOI0 OOpaHOTO HHMM 3aXMCHHUKA MPaBOBY JOTIOMOTY
3aXMCHHUKA; SIKII0 0c00a HE Ma€ 3aXMCHHKA, OYTH MOBIIOMJICHUM TIPO II€ MPABO 1 MaTH
MPU3HAYCHOTO 3aXUCHUKA B OyIb-SKOMY BHUIIQJKY, KOJIH 1HTEPECH MPABOCYAJSI TOTO
BHMararoTh, 0€30I1JIaTHO, KOJIM 0cO0a HE Ma€ JOCTATHHO KOIITIB JJI HOTO OTUIATH;
JOTMUTYBATH CBIKIB OOBHHYBau€HHs a00 MaTu MpaBo Ha Te, 00 iX TONUTaNIH, a TAKOX
BUMAaraTy BUKJIUKY 1 IOMUTY MOTO CBIJIKIB HA THX K€ YMOBAX, SIK1 ICHYIOTb ISl CBIJIKIB,
0 JIal0Th I[IOKa3aHHS TMPOTH HBOTO; OTPUMYBATH OE3KOIITOBHY JOTOMOTY
nepekaagada, Ko ocoda He po3yMie MOBH, sIka BUKOPUCTOBYEThCS B Cy[i, a0 He
TOBOPUTH 11€I0 MOBOIO; HE MPUMYIITYBATHCS J0 J1adl CBIIYEHb MPOTH CaMOTO cede 4u
710 BU3HAHHA ce0€ BUHHUM.

[TakT 1966 poky TakoX rapaHTye, IO KOXKEH, KOTO 3aCyJIKEHO 3a Oylb-sIKUii

3]I0YMH, M€ MPaBO Ha Te, 00 WOTO 3aCyPKEHHS 1 BUPOK OYJIU MEPETITHYTI BUIIOO
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CYJIOBOIO 1HCTAHIIIE€IO 3T1IHO 13 3aKOHOM. Y TOMY BHIAJIKY, SKIIO Oyab-sIKy 0COOYy
OCTaTOYHMM PIIICHHIM OYJI0 3aCyPKEHO 3a KPpUMIHAJIBHUHN 37I0UMH 1 KO BUHECEHUM
iii BUpOoK OyB OTIM CKacoBaHMi1 a0o 1ii Oy10 JapoBaHO MOMIITYBaHHS Ha Tii MiACTaBI,
o Oy/ab-sika HOBa a00 HOBOBUSIBJIEHA 0OCTaBMHA Oe33alepedyHo JOBOJUTh HASIBHICTD
CyIOBOi MOMHIKH, TO I 0coba, sfKa 3a3Haja TMOKapaHHA B pe3yJbTaTi TaKoro
3aCyDKCHHS, OTPUMYE BIJIITKOyBAaHHS 3T1AHO 13 3aKOHOM, SIKIIIO HE OyJie TOBEJCHO,
10 3a3Ha4yeHa HeBijioMa oOcTaBHHA HE OyJia CBOTO 4Yacy BHUSBIIEHA BUKJIIOYHO a0o0
YaCTKOBO 3 BUHU 0cO0M. IcTOTHUM € moisiokeHHsAM [lakTy, 3rigHO 3 SIKUM HIXTO HE
NMOBUHEH OYTH BIIPYTre 3acCy/KEHUIN 4M MOKapaHWUW 3a 3JI0YWH, 32 AKUH BiH yxke OyB
OCTaTOYHO 3acy/)KeHuM a00 BUIIpaBIAHUM BIJMOBIAHO J0 3aKOHY 1 KpUMiHAILHO-
IIPOLIECYAIBHOTO IIpaBa KOKHOI kpainu [203].

Kpim Toro, Komiter 3 mpaB JitoAMHM aKIIEHTY€ yBary Ha TOMY, 10 B SIKOCTI1 3BOJTY
npouecyanbHux rapanTiii crarta 14 Ilakty 1966 poky yacto Bifirpae BakjauBYy poJib
y 3I1HCHEHHI IHINUX TrapaHTii, 3akpimieHux [lakToMm, sSiKi MOBHHHI BpaxoOBYBaTUCA B
KOHTEKCTI PO3MISIAY KpUMIHAJLHUX OOBHHYBAauC€Hb 1 MPU BH3HAYCHHI MpaB Ta
000B’s13K1B 000U B Oyib-sIKOMY HMBUIbHOMY IIpoLeci. Tak, 30kpema, 3 IpoLecyalbHOi
TOYKH 30py BaXJIMBE 3HAUCHHSI Ma€ 3B’ 130K 3 MPAaBOM Ha e(heKTUBHUH 3aCci0 TPaBOBOTO
3aXHUCTy, nepeadadyeHo B MyHKT1 3 ctarTi 2 [lakTy, gke Mae AOTpUMYyBaTUCS B yCIX
BUIIAJIKaX, KOJM TOpyIIeHa Oyab-sKa 3 rapaHTii, mependadeHux y crarti 14. YV
CYJIOBUX PO3IJIA/Iax, MIJICYMKOM SIKUX MOXeE OyTH MPU3HAYEHO MOKapaHHsS Y BUTIISAII
CMEPTHOI KapH, peTeibHEe JOTPUMAHHS TapaHTId CIIPABEAJIMBOTO CYJAOBOTO PO3TIISIY
€ 0COOJTMBO 3HAYMMHM, OCKIJTBKH MIPUIHSATTS TAKOTO PIIIICHHS 1 BUKOHAHHS TOKapaHHS
B TI0JIAJILIIIOMY, 3 IIOPYIIEHHSM TOJIOKEHB CTAaTTi 14, mpeacTaBise OO0 MOPYIICHHS
npaBa Ha XuTTs (ctatrta 6 IlakTty). JKopcToke MNOBOMXKEHHS 3 OCOOaMH, SIKMM
npea’sIBJICHO KpPUMIHAJIbHE OOBHUHYBAYCHHS, 1 3JIMCHIOETHCSA IX MPUMYC JO Jadi
MOKa31B 3 BU3HAHHSAM MPOBUHU I1]] 3arPO3010 HACUJILCTBA, € MOPYIIEHHSAM SIK CTaTTl 7
[Takty 1966 poky, ska 3a00pOHSIE TOPTYpPHU 1 KOPCTOKE, HENIOJAChKE abo Take, IO
MPUHWIKYE T1JIHICTh, TOBOJKEHHS, TakK 1 CTaTTi 14, 1110 3a00pOHSIE MPUMYC /10 TaBaHHSI
CBIJIYCHb MIPOTH CaMOro ce0e Yu 10 BU3ZHAHHA ce0€ BUHHUM. Y TOMY BUIAJKY, SIKIIO

XTO-HEOYIb MiJ03PIOBAHUN Yy CKOEHHI 3JI0YMHY 1 3aTpUMaHUM HA M1JCTaBl MOJ0XXECHb
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crarti 9 IlakTy 3BUHYBauye€TbCs y CKO€HHI 3JIOUMHY, aje clpaBa CYJIOM HE
PO3IIIAIa€ThCA, MOXYTh OyTH OJHOYACHO MOPYIIEHI 3a00pOHM Ha HEBUIIPABIAHY
3aTPUMKY CYJOBOIO PO3IJIANy, IepeadadeHi MyHKToM 3 cTatTi 9 Ta myHKTOM 3 ¢)
cratti 14 Ilakry.

[IpoBeneHHsT KpUMIHAIBHUX CYAOBHX pO3IJISAIB TaKOXK MOXE 3adilaru
3MIMCHEHHS 1 BUKOPUCTaHHA MpaB 1 rapanTiii [lakTy, He moB’s3aHuX 31 crarreio 14.
Tak, Hanmpukiaa, HE BHPIMIEHHS MPOTIrOM JACKIIBKOX POKIB THUTaHHS PO
OOBHHYBAaY€HHS B KPUMIHAJIbHOMY MPAaBOMOPYIICHHI Yy BUMIAAl audamaii,
pe1’ sBIICHOMY JKYPHATICTY 3a OIyOJIIKyBaHHS JIEKUIBKOX CTaTed, B MOPYIICHHS
NYHKTY 3 ¢) cTaTTi 14, MOXe CTaBUTH OOBUHYBAYEHOT'O B IMOJ0KEHHS HEBU3HAYEHOCTI
1 CIyryBaTu LUISIM 3aJKYBaHHS 1 TUM CaMHM YMHUTH Napali3yroduil epekT, 1o
HENPaBOMIPHO OOMEXy€ 3M1MCHEHHS MpaBa Ha CBOOOJY BHUpAXEHHS CBOEI TyMKH
(crarts 19 IlakTy). AHaJOriYHUM YMHOM, 3aTPUMKa KPUMIHAJIHHOTO CYJIOBOIO
PO3IIIAlYy Ha KUJIbKA POKiB BCyImeped MyHKTY 3 ¢) cTarTi 14 Moke mopyuryBaTH paBo
0co0u 3aJuIIaTH CBOIO BJIACHY KpaiHy, rapaHToBaHe myHkToMm 2 ctarti 12 Ilakry,
AKIIO OOBMHYBAa4Y€HOMY JOBOJUTHCS 3aJMIIATHCS B LI KpaiHi BeCh dYac, MOKH
MPU3YIUHEHO Cy0BUM po3risn [202].

O3HaueHOMy MpaBy OyJO MPUIIIEHO CYTTEBY yBary y MpakTULl MLKHApOIHUX
KOHTPOJBLHUX OPTaHiB, siKi PyHKIIOHYIOTH Y Mexax Opranizamii O6’eqnanux Harriit.

Tak, 30kpema, y cmpaBi, mo posriasganacs Komiterom 3 mnpaB JIIOAUHH
(moBimomyeHHsT Ne 845/1999) aBtopoMm moBiIomiieHHsS OyB maH Pomi Kenneni,
rpoMansuuH  Tpunigagy 1 ToGaro, skuii OYiKyBaB NpPHUBEACHHS y BHUKOHAHHS
CMEpPTHOro BHpPOKY B JepkaBHIM B’si3Hull [lopr-o¢-Creitn. Bin BBaxkaB cebe
xepTBoto nopyuieHHs Tpuniganom 1 Tobaro nyHkty 3 crarti 2; myHKTIB 1, 2 14 cTaTTl
6, ctarTi 7; myHKTIB 2 1 3 cTatTi 9; mynkTty 1 crarti 10; mynkriB 1, 3 ¢) 15 crarTi 14; 1
crarTi 26 MIiKHApOAHOrO NAaKTy MpO TPOMAASHCHKI 1 MONITHYHI TpaBa. B
OOTpYHTYBaHHsI CBOTO TOBIJOMJICHHS, aBTOP 3a3HAUYMB, 1[0 BBaXKa€ ceOe >KEPTBOIO
MOpYyIIeHHs] TyHKTIB 2 1 3 cTtarTi 9, OCKUIbKKM BiH OyB MOiH(GOpMOBaHUHN IIPO
npen’sBJIeHI HOMY 3BUHYBAau€HHS TUIBKM uepe3 I'saTh 10 micis apemity 1 OyB

JIOCTABJICHUM J0 MaricTpary 4depe3 MIicTh Ai0 Mmicis apemry; MyHKTIB 3 ¢) 1 5 crarTi

127



SCIENTIFIC APPROACHES IN JURISPRUDENCE

14 Ha mijcTaBl HEBUIIPABAAHUX 3aTPUMOK CYJIOBOTO PO3TIISLY Y MOTO CIIpaBi; cTarei
6, 71 nyHkry 1 crarti 14 yepe3 000B’A3KOBICTb CMEPTHOTO BUPOKY 3a TSAKKE BOUBCTBO
B Tpunigazai i Tobaro (agBokaT CTBEpKyBaB, IO BiIMIHHICTh MK BOMBCTBOM, IIO
KapaeTbcs a00 He KapaeTbCs CMEPTHOIO Kapolo, siKa ICHy€e B 0ararbox 1HIIMX KpaiHax
3arajbHOro Mpasa, HIKOJU He 3acTocoByBasiocs B Tpuninani 1 Tobaro); nyHkTiB 2 1 4
ctarti 6 Ha TIH MiJACTaBl, MO JAcp)KaBa-y4acHUIld HE Hajajga MOXJIUBICTH IS
CIPaBEIMBOTO PO3IIISIY KJIIOMOTAHHS PO MOMUITYBaHHS; CTaTT1 7 Ta MyHKTY | cTarTi
10, ockinbku micns apemry 4 mororo 1987 poky mnepen mpensiBICHHSAM
0OBHHYBAY€Hb 1 JIOCTABKOIO JIO MAriCcTpary MOJIIEHCHhKI KaTyBaJid 1 OWJIM aBTOPA;
OYHKTY 3 crarti 2 1 crarTi 14 Ha Tii MiacTaBi, IO 4Yepe3 BiACYTHICTh IOPUIUYHOIL
JIOTIOMOTH aBTOp Je-(hakTo 1mo30aBieHMI MpaBa KJIomoTatu nepen Bucokum cymom
PO 3aXMCT BiJl HOPYLIEHHS 10r0 OCHOBOIIOJIOKHUX IIPaB.

JlepxaBa-y4yacHUIs y moAaHHi Bia 8 kBiTHS 1999 poky nocunanacst Ha JOKyMEHT
po CBO€ mpueaHaHHs 10 PakyIbTaTUBHOTO MPOTOKONY Bim 26 TpaBHs 1998 poky,
SKUM MICTUB TaKe 3acCTepeXeHHs: «... TpuHigan i1 Tobaro 3HOBY NMpUENHYETHCS 1O
@aKkynbTaTUBHOIO MPOTOKOJIY 10 MIKHAPOAHOIO MAKTy NP0 TPOMAISHCBHKI 1
MOJIITUYHI TpaBa 13 3acTepekeHHAM 70 Horo ctarTi 1, BianoBigHOo 10 sikoi KomiTeT 3
paB JIOJIMHUA HE Oy/ie KOMIETEHTHUI OTPUMYBATH 1 PO3TISAATH MMOBIIOMIIEHHS, IO
CTOCYIOThCSI OyAb-IKOTO YB’SI3HEHOT'0, SIKOMY NPU3HAYEHO CMEPTHUN BUPOK, 00
OyIb-SIKOTO MUTAHHS, 1110 CTOCY€EThCS HOro CyAOBOIO NEPECIiAyBaHHs, 3aTPUMAHHI,
CyZly HaJ HUM, HOro 3aCy/I’KE€HHsI, BAPOKY a00 MPUBEICHHS Y BUKOHAHHS BUHECEHOIO
oMy CMEpPTHOTO BUPOKY, 1 OY/Ib-SIKOTO TIOB’3aHOT0 3 LIUM MUTAHHS.

[Tpuitmaroun pimeHHst y wid crnpasi, KoMmiTeT 3 mpaB JIOJWHU 3a3HAYUB, 11O
3aCTEPEXKEHHs, SIKE OyJI0 BHECEHE MICIsl ONPWIOJAHEHHS 3ayBa)KEHHS 3arajibHOro
nopsaky Ne 24 (B saxomy KowmiTeT BHUCIOBHMB JyMKy PO T€, L0 3aCTEPEKEHHS,
HallJleHe Ha BUKIIOYEeHHs komnereHUli Komitery Ha migctaBi PakyJlbTaTUBHOIO
IPOTOKOIY INOJO JESKMX INOJIoKeHb [lakTy, HE MoO)Ke BBa)KaTUCAd TaKUM, LIO
3aJI0BOJIBHSIE 1€ KpUTEP1il) HE CTaBUTh 32 METY BUKJIIOUUTH KomrieTeHlit0o Komitery
Ha miactaBl  DakyJbTaTUBHOIO MPOTOKONY IIOJAO0 OyAb-SIKOTO KOHKPETHOIO

ITOJIOKCHHA HaKTy, Malo4Yy Ha METI BHUKJIIOYHUTH TaKy KOMHeTeHHiIO moao BCBOI'O
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[TakTy mnms onHi€l KOHKPETHOI IpynM 3asBHUKIB, a camMe yB SI3HEHUX-CMEPTHUKIB.
Onnak 11e He poOUTh MOro CymicHUM 3 00°ekToM 1 MmeToro DakynbTaTUBHOTO
npotokoiy. HaBmaku, KomiTeT He MOXke MPUIHATH 3aCTEpeKEHHS, SKe nependadae
uist OyIb-SIKOi OKpeMOi TIpynu oci0 MEHIIMH oO0CsAT MpolecyalibHOI 3aXHCTYy B
NOPIBHSHHI 3 TUM, SIKU 3a0e3neuyeThes A Becboro HaceneHHs. Ha nymky Kowmirery,
IIe TOJIOKEHHSI Ma€ JTUCKPUMIHAIIMHUI Xapakrep, WIy4d BpO3pi3 3 NEIKUMHU 3
OCHOBHUX NPHUHIIMINB, TporoyiomeHux y Ilakri 1 mporokojax a0 HbOTro, 1 3 Ii€l
OPUYUHU 3aCTEPEKECHHA HE MOXKE BBAXKATHCS CYMICHHUM 3 00 €KTOM 1 METOIO
@dakynbTaTUBHOTO MPOTOKOMy. OTxe, HImo He 3aBakae KomiTeTy po3risiHyTH
noBiIoMJIeHHS 3a DaKyJIbTaTUBHUM MPOTOKOIOM [204].

VY cnpasi Ne 925/2000 (Koit nmporu Ilopryranii) Komiter 3 mpaB JroauHu
PO3IIIIHYB MOBIJJOMIIEHHS, aBTOP siKoro, rpomaasiHuH [lopTyranii, mpokuBaB y Makao
1 Ha TOW MOMEHT Bi0yBaB yB’s3HeHHs B Tiopmi Kojoane B Makao. Ha moMmeHT
MOJaHHS TOBiOMJIEHHS Makao Oyno TepuTopi€ro, MO0 3HAXOAWiacs Mij
cyBeperitetoM Kwurtato 1 ynpasmaiaaam [lopryramii (crarts 292 Koucrurymii
[Toptyramnii). ABTOp CTBepIKyBaB, IO BIH € XEPTBOI IMOpYIIEHHS cTaTTi 14
MIiKXHApOIHOTO MAKTy MPO TPOMASHCHKI 1 OMITHYHI TpaBa. AJBOKAT 3asBJISIB MPO
HasIBHICTh YUCJIICHHUX MOPYIIEHb CTaTT1 14, 1110 CTOCYIOThCS nepe10auyBaHoi BiIMOBU
B MPaBi Ha CIIPaBEIMBUIN PO3IJISL] CIPABH KOMIIETEHTHUM 1 HEYNIEPEIHKEHUM CYJIOM,
NOpPYUICHHS T[paBa BBAXKATHUCA HEBUHYBATUM 1 TMepedauyBaHOrO MOPYIICHHS
3aCalHUYMX TapaHTId 3aXUCTy, BKIOYAIOUU JOCTYI aJBOKaTa JO0 OOBMHYBAYEHOIO 1
HaJIEXKHE MPEACTaBHUIITBO OOBUHYBAYEHOTO B XO/I1 CYZI0BOTO PO3IIIALY.

VY cBoemy nojaunHi Big 29 dyepBHs 2000 poky nepkaBa-ydyacHULS MOCUIIANAcs Ha
crartio 2 Cratyty Makao, 3rilHO 3 KO0 Makao Majio MOBHY aBTOHOMIIO 1
3HaxoAwmiocs mij cyBepeHiterom [lopryrami. Bona ctBepmxyBana, 1o, xoda Jii0
[TakTy Oyno momupeHo Ha Teputopito Makao napiaamentom [lopTyranii BiAmoBigHO
no pimenus 41/92 Big 17 rtpymas 1992 poky, mnomiOHOro pimieHHS 00
@dakynbTaTUBHOTO MPOTOKOJYy NPUUHATO He Oyno. JlepkaBa-ydyacHUL TaKOX
BKa3aza, 1o PakyabTaTUBHUN MPOTOKOJ HE (Pirypye cepes 10roBopiB, 3a3HaYEHUX Y

HOTi, HampaBlieHid ypsaom I[lopryramii B nmucromami 1999 poky ['enepambHOMY
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cekperapro Opranizamii OO6’egnanux Harriif, mo crocyBaiacsi THX JIOTOBOPIB,
BIAMOBIAHO A0 skux Kuraiickka Haponna PecnyOnika moroaumnacs B3ATU Ha ce0e
3000B’s3aHHS B MOPSAIKY MPaBOHACTYMHHUITBA. [lep:kaBa-ydyacHHUIIS TaKOX BKazaja,
o Makao He € JepxaBoro-ydacHuilero gaHoro [Iporokoiny, a tomy npocuts Komiter
OTOJIOCUTH JIaHE TOBITOMJICHHS HENPUHHATHUM. KpiM IIbOTO JeprkaBa-ydaCHHUIIS
IpOoCUjia OTOJIOCHTH JaHy CIpaBy HENPHUHHSATHOI OCKUIBKM B CHJIy TOTO, IO
[Topryranis He Hece Ouable Oyb-sAKOi BIAMOBIAAIBHOCTI 1oA0 Makao, Oyab-ska
3aKOHHA MI>KHapOJIHA MPOLEypa B JAHOMY BUIAJKY HE JII€.

lono 3actocoBHOCTI PaKyIbTaTUBHOTO IPOTOKOJY MO BiAHOIIEHHIO 10 Makao
B niepion npasiinHsA [lopryrami no 19 rpyans 1999 poky, Komiter 3 npas jtoauHu
3a3Ha4YMB, 110 JepKaBa-ydacHUIs, NpueaHanacs 10 PakyabTaTUBHOTO IPOTOKOIY 3
cepnus 1983 poky. Kpim 11poro, BiH Takok 3a3HauuB, 110 3acTocyBaHHs [IpoTokoiy
HE MOKe TpyHTyBaTHcs Ha cTarTi 10 DakyIbTaTUBHOTO MPOTOKOIY, OCKIIbKH Makao
MICIS TPUUHATTS HOBOI KOHCTUTYII B 1976 poky He Oyn0 HEBiJ €MHOIO YaCTUHOIO
[Topryramii. [To3UTUBHMI BUCHOBOK TaKOXX HE MOXe€ OyTH 3pOoO0JIEHO Ha IIiJICTaBl
pimenns 41/92 mapnamenty [loptyranii, sikuii popmansrno nomwupus aito [lakty Ha
Makao, ockiibku [TakT 1 @akynbTaTUBHUN MPOTOKOJ € JIBOMA PI3HUMU JIOTOBOpPaMHU.
3 iHmoro 6oky, KoMiTeT He po31TMB 1yMKY PO T€, 1110 (PAKT B1ICYTHOCTI aHAJIOTTYHO1
3as1BU 110,10 PaKyIbTATUBHOTO MPOTOKOJY MEPENIKopkKae 3acTocyBanHio [IpoTokomy
B 1aHoMy Bunaaky. Komiter nmocnascs Ha popmyitoBanHs ctarti 1 DakyIbTaTUBHOTO
IPOTOKOJY, Y BCTYIIHIM YaCTHHI K01 3a3Ha4Y€HO, 10: «/lepkaBa-yuacHuis [lakty, sika
cTae ydacHuIer I1poro lIporokoiny, Bu3zHae xommereHIito Komitery mpuitmatu i
pO3rIsiaTH TOBIJOMJIEHHS BiJ 0CiO, SIKI 3HAXOAAThCA MiJa i1 IOPUCAMKINI, SIKI
CTBEPKYIOTh, L0 BOHU € >KEPTBAMHU MOPYIICHHS TAHOIO JAEP KaBOIO-YYACHHULICIO
Oynb-aKoro 3 mpaB, BuHkIageHux y IlakTi». Bcel 11 enmeMeHTH y chopaBi, MO
po3riisiaeTbes Oynu HasiBHI i npucyTHiX. [lopryrania Oyna yyacHuuero sik [lakry,
Tak 1 PakynbTaTUBHOTO MPOTOKOJY 1 SK Taka BU3HaNa KommeTeHIlito Kowmitery
OTPUMYBATH 1 PO3MJISAAATH TOBIJIOMJICGHHS BII OCI0, «ski mepeOyBaroTh mig ii
ropucaukiieroy. dizuuni ocobu B Makao nianananu mia ropucaukiito [lopryranii qo

19 rpyans 1999 poky. B nanomy Bumnanky Jlepkasa 3/aiiicHIOBasIa CBOIO FOPHUCIUKITIIO
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I0JI0 aBTOpa 3a MONMOMOror cyaiB. Ockiunbku imess PakyIbTaTHBHOTO MPOTOKOIY
[OJIATAaE B MOJANBIIOMY 3I1MCHEHHI 3akpimuieHux y [lakTi mpaB, He3acTOCyBaHHS
[IpoTokony B Oyap-sikid 001acTi, 1O 3HAXOJUTHCS 1]l IOPUCAUKIIEID JEPKaBHU-
y4aCHHUII1, MOKJIMBE JIMIIIE 32 HASBHOCTI KOHKPETHOI BKa31BKU (3acTepeKeHHS / 3asIBH),
3p00JIEHO1 Yy 3B 53Ky 3 LIUM, MPOTE, OYIb-SKHI aKT TAaKOTO Xapakrepy OyB BIJICyTHIN.
Tomy Kowmiter niiioB BHUCHOBKY NpO Te, IO BIH HAJAUICHHA  KOMIIETEHIIIO
OTPUMYBATH Ta PO3IJSAATH MOBIJOMIICHHS (B IMOJAQJIBIIOMY MOBIJOMIIEHHS OYyJI0
BU3HAHO HEMPUNHATHUM BIAMOBIAHO A0 CTarTi 2 1 myHKTY 2 b) crarti 5
®dakyapTaTUBHOTO MPOTOKOITY) [204].

Bapro BkaszaTu, 110 pi3HI €JIEMEHTH IpaBa Ha CHPABEAJMBUNA CYJOBHUI pO3IIsij
TAaKOX B1JIOOPA)KEHI TIEIO YW IHILIOK MIPOI B PErlOHAIBHUX aKTax 3 MpaB JIIOJUHU
(KonBeHI1iss mpo 3aXUCT TMpaB JIIOJUHUA 1 OCHOBOMOJOXHUX c¢B0oOOa 1950 p. (cT. 6),
Adpukanceka xaptis npaB joauHU 1 HaponiB 1981 p. (cr. 7), AmepukaHCbKa
KOHBEHIIis 3 mipaB Joauan 1969 p. (ct. 8), Jexmapanis ACEAH npo mpaBa mtoauau
2012 p. (ct. 20 (1)), Aziarceka xapTia nipaB jroauau 1998 p. (ct. 3.7)), ApaGcbka
xapTis npas aroauau 2004 p. (ct. 13) ta in.). KpiM 11poro, perioHasnbHi Cy1, 3aCHOBaH1
B MeEXax MDKHApOJAHUX MIDKYPSJIOBHX OpraHi3aliii akTUBHO IHTEPIPETYIOTh IIi
MOJIOKEHHS 1 pO3IIMPIOIOTH BIJMOBIIHY CYIOBY MPAKTUKY, OCOOJIMBO 3 yYpaxXyBaHHAM
TOTO, 1[0 TIPABO Ha CIIPABEJIUBHI CyOBHI PO3TIIS 1 HAIGKHUHN MPOIIEC MOXKYTh MaTH
npsiMi a00 HENpsIMI HACTIAKY JJIS 3aXUCTY IHIIUX TIPaB JIFOIUHHU.

Tax, BayKTMBUM MPHUKIAI0M 3aXUCTY LIOTO MpaBa, € crpasa «Onekcanap Bonkos
npotu Ykpainu 2013 p.», mio posrisiaanacs €BponeicbKuM Cy0M 3 MPaB JOAUHU. 3a
oOcrtaBuHamMu cropaBu, y 1983 poui 3asBHHKA OyJi0 NPU3HAYEHO MOCAAy CYAJl
MmicueBoro cyay. Ha Toli yac 3akOHOAABCTBO HeE Iependadaso BHMOTH IOJO
CKJIQZIaHHs CYJICI0 IPUCATH MPH MpU3HaueHH1 Ha ocaxy. Y 2003 poii 3asgBHUKA OyJ10
npu3HaueHo Ha nocaay cyaai Bepxosnoro Cyny Ykpainu (nam — BCY), a 30 6epesns
2007 poky — o6pano "onoporo BitickkoBoi nanatu BCY. ¥V rpyani Toro x poky 3’137
cyaaiB YKpaiHu NMpu3HauMB 3asiBHUKA 4jeHOM Buroi pagu roctuitii Ykpaiau (gami —
BPIO), mnpore 3asBHMK (¢akTUYHO He OOIMHAB 1€l mocaau y 3B S3KYy 3

He3zabesneuennsm nanom C.K., T'onmoBoro Komitery BepxoBuoi Pamu VYkpaiam 3
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NUTaHb MPABOCY S (Al — IapJIaMEeHTChbKUN KOMITET), MOXJIMBOCTI CKIaJaHHSI HUM
TIPHUCSITH.

VY rpynui 2008 poky nman C.K. Ta JBO€ 4WiIeHIB MapiIaMEHTCHKOIO KOMITETY
3BepHyIUCh 10 BPIO 3 kiomnotanHsM mpoBeCTH MEPEBIPKY MOMKIUBOTO MOPYIICHHS
3asIBHUKOM HOro noBHoBaxeHb. 16 rpyans 2008 poky uinen BPIO nan P.K. BHic 110
BPIO npormo3uiiiro mpo 3BUILHEHHS 3asIBHUKA 3 TIOCAIU CYJ1 Y 3B’ SI3KY 3 MOPYIIEHHAM
npucsry. Jleski 3 mofid, mpo SKi WIIIOCs y [bOMY KJIOMOTaHHI, Maiau micie y 2003
poui. Y 6epesni 2009 poky wien BPIO nan B.K, nicns npoBefieHHS NepeBIpKH, BHIC
10 BPIO mie ogny mpomo3uiliro mpo 3BUIBHEHHS 3asBHUKA 3 ITOCAIN CY1 y 3B’ SI3KY 3
NOpYILICHHSAM npucsrd. Jleski 3 moiid, npo sKi HIuiocs y 1bOMY KJIONOTaHHI, MaJld
Micue y 2006 poui. [Ipo wi kinonotanHs 0yJ10 MOB1IOMIIEHO 3asBHHKA.

26 tpaHs 2010 poxy BPIO posrmsnyna 3a3HadyeHi BUINE KIONMOTaHHSA Ta
BUpimmia pexkomeHayBatu Bepxosniii Pami VYkpainu (mami — BPY) 3ButbHHTH
3asiBHUKA 3 TMOCaau CyAji. 3asBHUK HE OyB MPUCYTHIM y IIbOMY 3acCi/JIaHHi,
CTBEP/KYIOUH, IO OTPUMAaB MOBIJOMIICHHS MPO HOro MPOBEIEHHS Juiie 28 TpaBHS
2010 poky. 16 yepBHs 2010 poxy nmapaaMeHTChKHI KOMITET MiJi TOJOBYBaHHIM MaHa
C.K. posrnsuyB BianosiaHi noganHs BPHO Ta mpuitHsB pileHHS peKOMEHIyBaTH
3BUJILHUTH 3asBHUKA 3 TTOCATU CYIII.

17 ugepas 2010 poxy BPY posrasHyna pexkoMmeHaarlli mapiaMeHTCHKOTO
KOMITETY Ha IIJICHApHOMY 3acCiJIaHH] Ta yXBajuja 3BUIBHUTH 3asiBHUKA. 3asiBHUK OYB
MIPUCYTHIM y IbOMY 3aC1JIaHHI. 3assBHUK CTBEP/’KYBaB, 1110 I11]1 4aC rOJI0CYBaHHA HE BCl
HApOJH1 JAemyTaTh OyJM MPHUCYTHIMH Y 3aji 3acijlaHb 1 TOJOCYBaHHS Bi0OyBasoCh 13
MOPYUIEHHSIM BCTAaHOBJIEHOI MpPOLIEAYPH, 30KpeMa W00 BHUMOTM OCOOMCTOrO
rOJIOCYBaHHS.

3asBHUK OCKap>KUB NPUUHSATE pillleHHS 10 BUIOro aaMiHiCTpaTUBHOTO CYIy
VYkpainu (nam — BACY). 19 xoBtHs 2010 poky chnemiaibHO CTBOpeHa [ 010BOIO
BACY mnanara 4acTkoBO 33/10BOJIbHUIIA 11030B 3asiBHKUKA. Cyz Bu3HaB pimenns BPIO,
OPUIHATE 32 HACTIAKAMU PO3IJISIY pe3yJIbTaTiB MepeBipku, nposeaeHoi naHom P.K.,
HE3aKOHHUM, MPOTE HE CKAaCyBaB MOro 4yepe3 BIICYTHICTh BIAMNOBIIHUX TOBHOBAXXEHb.

Knonorannas mana B.K. Ta momaneirn moB’si3aHi 3 HUM TPOLEAYpPU, TaK CaMoO SIK 1
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nporeaypa po3risiay noganHs BPHO mapmameHTCbKMM KomiTeToM, OyJiM BH3HaHI
3akoHHUMU. L1010 HE3akOHHOCTI npuiiHATOr0 BPY pimeHHs y 3B’ 513Ky 3 NOPYIIEHHAM
POLEIYypH TOJIOCYBAaHHS CyJ 3a3HA4MB, 110 BIH HE MA€ IMOBHOBAKEHb MEPETIISAATH
KOHCTUTYIIHICT mocTaHoB BPY Ta 1o 11e € komnerenuiero Koncturyiitnoro cyay
Ykpainu.

Sk cTBepaKyBaB 3asIBHUK, HA Yac PO3IJIsy CIPAaBU CTPOK MOBHOBAXKEHB [ 0J10BU
BACY cnuB, unHHE Ha TOM 4ac 3aKOHOJIaBCTBO HE Mepeadayano npoueaypy oOpaHHs
Cy/JIiB HA aIMIHICTPaTUBHI MOCA/H, a 31MCHEHHS! HUM MIOBHOBAXEHb B1JJ0YBaI0Ch Ha
nifctasi pimens [Ipe3uaii BACY ta 300piB cymiB aAMiHICTpaTUBHUX CyAiB Y KpaiHH.
Bianosigno, ctBopena I'omoBoro BACY mnanata He OyJsia MOBHOBaXXHOIO PO3TJISIATH
HOro crpasBy.

3 orJisAly Ha BKa3zaHe, 3asiBHUK CKap>KMBCS 3a TaKUMHU cTaTTsIMU KOHBEHIi1 npo
3aXMCT MpaB JIOAUHU 1 OCHOBOIOJIOKHUX CBOOO:

-1m.1 ¢T1.6, 0 cpaBa He Oyia PO3TJIAHyTa HE3AJICKHUM 1 O€3CTOPOHHIM CYI0M,
BCTAHOBJICHUM 3aKOHOM; M0 TmpoBajpkeHHs y BPHO Oyno HecnpaBemuBuwm,
npoueaypy ronocysanss y BPY Oyno nopymieno; mo 3asBHUKY He OyJo 3a0e3meueHo
IpaBoO Ha Cy[ y 3B’A3KY 3 BiACYTHICTIO Y BACY noBHOBaXkeHb MeperisiAaTH pillieHHs
BPIO, a Takox 1110 Majio Miclie MOPYILIEHHs TPUHIUITY PIBHOCTI CTOPIH;

-CT. 8, 0 3BUIBHEHHS 3asBHUKA 3 IMOCAJU CYJJI1 CTAHOBWIJIO BTPYYaHHS y MOTO
IIPaBO Ha MOBary /10 MPUBATHOTO Ta MPOQECIHHOTO KUTTS;

-cT. 13, mo 3asBHUK HEe MaB €()EKTHBHHUX 3aCO0IB IOPUAUYHOTO 3aXUCTY IIOJI0
HOT0 He3aKOHHOTO 3BUIBHEHHS. 3asBHUK TAKOK T0JIaB 1HII CKapTH.

€Bponeicekuil ¢y BCTaHOBUB NopyuieHHs n. 1 cT. 6 KoHBeHwii y 3B’S3Ky 3
BIJICYTHICTIO HE3aJIEKHOCTI Ta Oe3ctopoHHocTi BPHO 3 ornsgy Ha 00’€KTHUBHI
(mpouenypa ¢opmyBaHHs Ta nepcoHanbHui ckinaa BPIO) ta cy6’extuBHI (ocobucta
ynepemkeHicTh uwieHiB BPIO) kpurepii.

€BpONEHCHKHI Cy/1 TAKOK BCTAHOBUB TOpyIIeHH: 11. 1 ¢T. 6 KoHBeHI1ii y 3B’ 13Ky
3 BIJCYTHICTIO HE3QJICKHOCTI Ta OE3CTOPOHHOCTI PO3TIISAY CIpaBU 3asBHUKA
napJlaMeHTOM YKpaiHM 3 OIVISiAY Ha Te, I10: PO3IJIA] CIpaBU MPO 3BUIBHEHHS CYAJl

3aKOHOJIaBUYMM OpPraHOM CIIYTyBaB HaJAMIPHIM MOMITH3AI] TPOIECy Ta CBIIYHB PO
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HOT0 HEBIAMOBIAHICTH MPUHIUITY TOJITY BJIAJIA; BIH TOJIOBHUM YHHOM 3BOJMBCS 0
BUCJIOBJICHHSI 3arajJbHUX JIyMOK Ha IIJCTaBl mnonepeaHix BucHOBKIB BPHO Ta
[apJIAMEHTCHKOTO KOMITETY Ta YXBaJ€HHS OOOB’SI3KOBOIO PIIIEHHS HAapOJIHUMH
JeryTaTaMH, iK1 He 000B’SI3KOBO € (DaxiBIIMH Y Tally31 MpaBa, 3JJaTHUMH BUPIIITyBaTH
CKJIaAl NUTaHHs (aKTIB 1 MpaBa; AESKl WICHIB MapJaMEHTChKOr0 KOMITETY, 30KpeMa
nan C.K., Oynu onnovacno wienamu BPO Ta Gpanu y4yacTs B iHIiIIIOBaHHI, a TIOTIM -
y PpO3IJsiAl COpaBU 3asgBHMKAa B 000X LMX OpraHax, Ta HE Malld 3aKOHOJABYO
3a0e31eyeHol MOKIJIMBOCTI CAMOBIIBOTY, @ OT>KE HE MOTJIM BBXKATHUCh O€3CTOPOHHIMH.

VY konrtekcti mopymenas 1.1 cr. 6 KouBeHmii €Bpomneichkuil CyJ TaKOX
3a3Ha4MB, 110 neperisg BACY pimeHHs npo 3BUIbHEHHS 3asiBHUKA HE OyB JOCTAaTHIM
Ta He 3a0e3MeYrB BUIPABJICHHS JONYIIEHUX NOpylleHb, ockuibku BACY: He MmaB
MOBHOBA)XEHb CKACyBaTH PIIICHHS WIOJ0 3BUIBHEHHS, a JIMIIE MIT BHU3HATH iX
HE3aKOHHHUMH, 10 CTBOPIOE HEBU3HAYEHICTh IIOJAO0 IOPUIAMYHMX HACIIJIKIB TaKOIro
BU3HAHHS; HE PO3TJISHYB 3 HAJIEKHOI PETEIHHICTIO BAXKJIMBI apryMEHTH 3asBHUKA,
30KpemMa MIoA0 BIACYTHOCTI Oe3ctopoHHOCTI wieHiB BPHO Tta mapmameHTChKOTO
KOMITETY; HE OL[IHUB JJOBOJIIB 3asBHHUKA 111010 HE3aKOHHOCTI MPOLEAYPH I'OJI0CYBaHHS
y BPY, po3riaymaumBIiim ixX sKi Taki, 1[0 MalOTh OYTH po3TissHyTI KoHCTUTYIIHHUM
CyZIOM YKpaiHH.

Kpim toro, €Bpomneiicbkuii cya 3a3HayuB, 1m0 ockiabku cynai BACY takox
Hiananamd o AUCHUILIIHApHY fopucaukiiiio BPHO, Bouu He Oynu He3ale)KHUMH Ta
0e3CTOPOHHIMH, PO3MIISIIAIYM CIpaBy, CTOpPOHOK skoi Oyma BPIO, mo Ttakox
CTaHOBUTH NopyIieHHs 1. 1 cT. 6 KonBeHiii.

€Bponechbknil Cyjl TakoX BHM3HAaB, 10 aHi cTBopeHHs nanatu BACY, ska
po3risijana cOpaBy 3asBHUKA, aHl BU3HAYEHHA ii CKJIaAy HE OyiM JIETITUMHUMHU,
OCKLIbKHM 3/11HcHIOBaNIKCH ['00BOoI0 BACY, CTpOK MOBHOBa)KEHb SIKOT'O CIUIHMB, & OTXKE,
e He OyB «Cy/Jl, BCTAHOBJIEHUH 3aKOHOM» Y po3yMiHHI 1.1 cT. 6 KonBeHuii.

PosrnsiHyBIm crnipaBy, €BponechbKuid CyJ1 OHOTOJIOCHO, IIOCTAHOBUB, 110 0YJIO
MOpYIIEHHsI MyHKTY 1 cTtarTi 6; Oyno mopymieHHs ctaTTi 8 KoHBEHIIi; BiACYTHS

norpeba posrisaaru ckapry 3a crarrero 13 Konsenuii. Cya Takok mocTayoBUB, IO
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VYkpaina mae 3a0e3meuuTH SIKHAWIIBUIIIC ITOHOBJCHHS 3asSBHHKA Ha IOCal CYIIl
Bepxosnoro Cyny Ykpainu [205].

[HmmM npukinagom € cupasa «bypMud Ta 1HII IpOTH YKpaiHwy», B Kl Benuka
najnara €BpOINENCHKOTO Cylly 3 MpaB JIIOJUHU MPUNHSIA PIIIEHHS, SIKE CTOCY€EThCS
CUCTEMHOI MpOoOIeMU HEBUKOHAHHS JICP>KABOIO CYJOBUX PillIeHb. €BPONEHCHKUIN CY/T
MIOCTAHOBHMB BUJIYUUTH 13 PEECTPY CHPaBH II'SITH 3aABHUKIB, SIKI CKap>KUIUCS Ha
HEBUKOHAHHS 4YM HAJIMIPHO TpHUBAaJI€ BUKOHAHHS pIIICHb HAIIOHAIBHUX CYIIB Ta
BIJICYTHICTh €()EKTUBHHUX 3aC001B MPABOBOTO 3aXUCTY, a Pa30M 3 HUMH YC1 1HIII 3asBH,
K1 CTOCYIOTHCS TAKUX CAMUX MMOPYIIEHbB, 3aralibHa KIJTBbKICTh AKUX ckiaagae 12 143. Ile
o3Hauae, MmO EBpONEHUChKUM Cya He Oylae po3risgatd MO CyTl OJHOTHUIIHI
1HIUBIyaJIbHI CKapru, a nepeaacts ix Ha po3rsia Komitery MinicTpiB Pagu €Bpomnu.
binbie Toro, Cy NOCTaHOBUB, IO y MOJANBIIOMY YCI 3asiBU MPOTH YKpaiHU 1100
HEBHUKOHAHHS CYJJOBUX pILLIEHb HE OYIyTh PO3TISAATHCS, a IEPEaPECOBYBATUMYThCS

Kowmirery Minictpis [203].
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SECTION 13. THE CIVIL PROCESS

13.1 Problemal aspects of executive reform conduct of 2016 year

The stage of executive proceedings is one of the most important guarantees of
legality and is designed to ensure the timely and quality implementation of court
decisions. The significance of enforcement proceedings is that it is the final stage of
court proceedings.Its purpose is to ensure the implementation of the law, which
protects the rights of individuals and legal entities, property, environment, morality,
guarantees public safety and determines the exercise of state power.

Recent violent changes in special legislation testify to the global nationwide
processes of reforming public administration, for the State Executive Service reform
in 2016, which introduced a mixed system of enforcement, created a new legal
framework for their functioning and directed to adaptation to competition in
enforcement.

Changes in the legislative provision were due to the long-term inefficiency of
the State Executive Service in Ukraine (hereinafter - SES). Statistics have shown the
implementation of executive documents only in the range of 50% to 65% for the last
five years and the amounts to be recovered - from 18% to 40%. In 2016, this trend
continued. Thus, out of 4,967,425 documents that were being executed by the Internal
Affairs Ministry, 848,714 were executed for the total amount of UAH 684,958,627,661
for the total amount of UAH 271,918,169,296, which was 18.1% of the total number
of executive documents and 39, 69% of the planned amounts. Such performance
indicators are far behind those of Western Europe. The situation with the low level of
implementation of decisions has led to the formation of a negative image of state
executors among the population of Ukraine. Thus, 43.6% of respondents said they do
not trust state executive representative. The current state of working conditions in the
system of internal affairs bodies in Ukraine, the level of material security and social
protection of state executive representative also does not contribute to the popularity

of this service. 57% of surveyed state executive representative expressed
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dissatisfaction with their work, and said that they do not consider their profession
prestigious.

Issues of implementation of enforcement decisions and the legal status of State
Executive Service in Ukraine at different historical stages have attracted the attention
of representatives of various branches of legal science. Thus, the features of
enforcement proceedings were studied by: Ch. N. Azimov, VA Babych, DM Bakhrakh,
B. Ya. Bachuk, SS Bychkova, Yu. V. Bilousov, OP Botezat, D H. Valeev, AS Vasiliev,
Yu. G. Vdovina, M. Yu. Vikhlyaev, MV Golub, EM Grishko, OS Gusarova, MA
Danilyan, VI Evintov, IV Zozulya, RA Kalyuzhny, OM Kaplya, TO Kolomoyets, VK
Kolpakov, AT Komzyuk, SP Korneychuk, VA Kroytor , S. Yu. Lobantsev, PS
Lyutikov, EI Mezentsev, RV Myronyuk, VP Nagrebelny, OV Negodchenko, SV
Olefirenko, IV Reshetnikova, L S. Samsonova, VA Seleznyov, DM Sibilov, SG
Stetsenko, VV Sukhonos, VI Tertishnikov, TD Filatova, MM Frolov, S. Ya. Fursa,
VD, Chernadchuk, KV Shkarupa, TO Shklyar, J. Stefan, MM Shchupenya, LI
Yakimov, VV Yarkov [212].

Inadequate executive procedure often nullifies the court's work in considering
and resolving a particular case.

Improving executive procedure involves, on the one hand, solving problems of
adaptation to the requirements of the European Union of organizational structures of
the State Executive Service, and on the other hand it consolidates and solving problems
related to the protection of human rights and interests of the state.

Studies of this issue are contained in the works of domestic and foreign
scientists, in particular VV Barankova, Yu.V. Bilousova, PP Zavorotko, VV
Komarova, VI Tertishnikova, VM Sherstyuka, M.Y. Stefan, S.W. Illep6aka, M.K.
Yukov et al., who expressed their own views on solving the problems of executive
proceedings.

In the event of a violation of any constitutional rights or interests, a person or
legal entity apply to a court or other State Body, hoping that the state which they hold
at their own expense will protect them from wrongdoing and help restore the violated

rights and legitimate interests.
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Article 19 of the Constitution of Ukraine states that public authorities and local
governments, their officials are obliged to act only on the basis, within the powers and
in the manner prescribed by the Constitution and laws of Ukraine [206].

In accordance with the provisions of Article 124 of the Constitution of Ukraine
and Article 13 of the Law of Ukraine «On the Judiciary and the Status of Judges», the
court decision is enforceable both in person and in space (is mandatory for all public
authorities, local governments, their officials, associations of citizens and other
organizations, citizens and legal entities throughout Ukraine) [207].

Article 1 of the Law of Ukraine «On Executive Procedure» establishes a range
of regulations that constitute the legal basis for the activities of the State Executive
Service. Based on the legal force of legal norms in the hierarchy of normative legal
acts, the Constitution of Ukraine occupies a key place, which establishes the general
principles of functioning of public authorities and their relations with citizens and other
persons and serves as a basis for other laws. (state executive representative) and in
cases provided by this Law for private executor representatsve, the legal status and
organization of which are established by the Law of Ukraine «On bodies and persons
carrying out enforcement of court decisions and decisions of other bodies" [208].

Undoubtedly, the most optimal result is the voluntary execution of acts of courts
and other bodies, and in case of refusal to execute these acts voluntarily, an effective
mechanism is needed to ensure their enforcement. Despite the fact that modern society
is very interested in the correct and timely implementation of such acts, the procedural
mechanism of their enforcement does not fully correspond to today's realities.

Enforcement proceedings are still considered a weak link in the mechanism for
protecting the rights of citizens and legal entities and need significant restructuring.
Improper and untimely execution of decisions of courts and other bodies continues to
be one of the reasons for the decline of the authority of the judiciary.

The reasons for this provision can be reduced to the inefficiency of legal,
organizational and economic mechanisms for the organization of enforcement

proceedings and in general the legal infrastructure of Ukraine. Various measures are

138



SCIENTIFIC APPROACHES IN JURISPRUDENCE
possible to increase enforcement, for example, related to increasing the powers of
executors, which are taken by the Ministry of Justice of Ukraine.

The set of accumulated scientific concepts, practical recommendations and
proposals for regulations governing enforcement proceedings led to the reform of the
legal framework governing enforcement proceedings in 2016, which became the
starting point for the formation of a mixed system of enforcement in Ukraine.

These changes are aimed at ensuring an effective mechanism for rapid and
complete implementation of decisions, including through the unloading of the State
Executive Service (hereinafter - ICE).

Radical reform of the system of enforcement of decisions in Ukraine consists of
the following main changes: the institute of private executors who carry out their
professional activities at the level of the Internal Affairs Department and in compliance
with the Law of Ukraine "On State Enforcement Service"; the Unified Register of
Debtors and the Unified Register of Private Executors were introduced; at the opening
of enforcement proceedings, the term for independent (voluntary) execution of the
decision is not given to the debtor; the executor at the opening of enforcement
proceedings is obliged to immediately seize the property (funds) of the debtor; after
the opening of enforcement proceedings, the executor obliges the debtor to submit a
declaration of income and property; determination of the value of the debtor's property
should be carried out by mutual consent of the debt collector and the debtor, if such an
agreement is not reached, the subject of valuation activity - the business entity is
involved in the valuation of the property; the sale of the debtor's property is carried out
at electronic auctions; the terms of committing significant executive actions have been
changed; the Law on Enforcement Proceedings excludes provisions on control over the
legality of enforcement proceedings by the governing bodies of the Internal Affairs
Ministry; The Law of Ukraine “On Bodies and Persons Enforcing Judgments and
Decisions of Other Bodies”, in contrast to the repealed Law of Ukraine “On the State
Enforcement Service”, does not contain a number of norms that determine the structure
of the state executive service, competence of internal affairs bodies to organize its

activities, requirements for heads of structural internal affairs bodies.

139



SCIENTIFIC APPROACHES IN JURISPRUDENCE

The problem is that enforcement proceedings is opened by a public or private
executor who is not subordinate to the court or other bodies (officials), and the current
legislation does not provide for interaction between these bodies during the joint
execution of court decisions of other bodies.

An important factor is also the high workload per executive representative in the
performance of their professional duties, as well as insufficient training.

Recently, the latest technologies is very quickly used by the Ministry of Justice
of Ukraine, the changing of paperwork into electronic form, but the executive service
of these technologies are actually bypassed. There is no such thing as e-mail
correspondence with stakeholders in the work of the executive service.

All that the citizen sees while communicating with state executors these are the
iron doors, which are still closed, and the reception schedule twice a week for only a
few hours.

Last but not least, all these problems are caused by the low quality of education
of employees of the executive service, and insufficient motivation. In particular, in the
work of the executive service such a phenomenon as holding seminars with the
participation of scientists and leading lawyers is quite rare. The concept of in-service
training 1s severely lame.

One of the reasons that the institution of enforcement proceedings is in decline
can be identified, in particular, the lack of attention of scholars and practitioners to the
problems of enforcement of court decisions in the period of economic relations, and
this situation causes uncertainty in the legal science system, use in enforcement
proceedings process. Most scholars and legal practitioners see an improvement in the
number of implemented court decisions in the established institution of private bailiffs.
Taking into account the experience of foreign countries, the introduction of the
institution of private executors leads to more effective results than when only state
executors are engaged in the execution of court decisions.

However, this process requires very careful work on its regulation, because in

fact the interest of the private executor in the execution of decisions is based primarily
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on financial income, which is calculated in the amount of the principal fee levied on
the debtor subject to full or partial execution of the decision .

In connection with Ukraine's accession to the Council of Europe (under the
jurisdiction of the European Court of Human Rights since November 9, 1995), it has
additional responsibilities to protect human and civil rights and freedoms and
harmonize Ukrainian legislation in the field of enforcement proceedings with the rules
of international law. In this regard, I believe that there is a need to create an independent
branch - civil executive law.

Problems of human rights protection in enforcement proceedings are
experiencing a new wave of urgency in connection with the restructuring of structural
elements of society in the direction of improving the legal field of the state, which has
grown from departmental to national and even international, as Ukrainian citizens have
the right to appeal to the European Court of Human Rights due to innovations in the
law enforcement process.

The right of a citizen of Ukraine to enforce a court decision that has entered into
force is enshrined in domestic law and international law, in particular Art. 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms "right to
a court", establishes the right of a person to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law, in determining the
civil rights and obligations of a person case, and hence the restoration of justice,
involves the obligation of administrative bodies to comply with court decisions.

Recommendations of the Committee of Ministers of the Council of Europe date
on 9 September 2003 Ne Ree (2003) 17 «On Enforcement» stipulate that enforcement
of a court decision must reasonably balance the interests of both the debt collector and
the debtor, and in some cases also take into account interests of third parties, currently
it is important to optimize the practical activities of the internal affairs bodies and other
participants in enforcement proceedings, because it is necessary to find and maintain a
balance of interests in the first place the collector and the debtor. This task can be
successfully implemented only through a balanced, stable and universal system of

procedural guarantees.
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.On April 21, 1999, the Verkhovna Rada of Ukraine adopted the Law of Ukraine
«On Enforcement Proceedings», which defined the conditions and procedure for
enforcement of decisions of courts and other bodies (officials) that are subject to
enforcement in case of non-enforcement [208].

The adoption by the Verkhovna Rada of Ukraine on 23 June 2005 of the Law of
Ukraine «On Amendments to the Laws of Ukraine» On Civil Enforcement Service
«and» On Enforcement Proceedings» was recognized by the Parliamentary Assembly
of the Council of Europe, paragraph 6.9 of Resolution 1466 (2005) as one of the
significant achievements of progress in Ukraine, which strengthens the activities of the
civil service for the execution of court decisions in non-criminal cases [210].

The next attempt to bring enforcement of court decisions closer to the standards
of the European Union were the Law of Ukraine «On Enforcement Proceedings» of
June 2, 2016, the Law of Ukraine «On Bodies and Persons Enforcing Judgments and
Decisions of Other Bodies» of June 2, 2016, Law of Ukraine «On State Guarantees for
Execution of Judgments» of June 5, 2012, Law of Ukraine «On Imposition of a
Moratorium on Compulsory Sale of Property» of November 29, 2001, Law of Ukraine
«On Moratorium on Recovery of Property of Ukrainian Citizens currency» of June 3,
2014, the Law of Ukraine «On Mortgage» of June 5, 2003, other laws and regulations,
in particular, the Instruction on the organization of enforcement of decisions, approved
by the Order of the Ministry of Justice of Ukraine of April 2, 2012 Ne 512 / 5 and
registered with the Ministry of Justice of Ukraine on April 2, 2012 under Ne 489/20802,
accepted for their implementation.

At the same time, the legal basis for the activities of the state executive service
1s normative acts, namely the Civil Code of Ukraine, the Civil Procedure Code of
Ukraine, the Commercial Code of Ukraine, the Commercial Procedural Code of
Ukraine, the Family Code of Ukraine, Decisions (conclusions) of the Constitutional
Court of Ukraine.

The process of enforcing a court decision is a problematic issue in Ukraine. The

decision of the European Court of Human Rights in the case of «Ivanov v. Ukrainey,
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which became a pilot and stated the systemic problem of non-compliance with the
decisions of national courts, confirmed the existence of this problem.

The European Court of Human Rights then took more drastic action and ruled
in «Burmych v. Ukraine», combining some 12,000 applications into one case and
submitting them to the Committee of Ministers of the Council of Europe.

Therefore, the reform in the field of enforcement proceedings is important for
our state, as it aims to protect human rights and is designed to address the
implementation of the right to a fair trial, peaceful possession of property, the right to
effective protection. In the process of reform, many innovations were made regarding
the terms, grounds for certain actions in enforcement proceedings, the introduction of

the institution of private performers and new electronic registers.
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SECTION 14. THE CRIMINAL PROCESS

14.1 Features of criminal proceedings to barristers

Bci rpomasinu MaroTh piBHI KOHCTUTYIIIHHI ITpaBa 1 CBOOOIM Ta € pIBHUMH TIEpe]]
3aKoHOM. BinnoBinHo 110 4. 1, 2 c1. 24 Koncturyuii Ykpainu He Moxe OyTH MpUB1JIEiB
91 0OMEKEHb 32 03HAKaAMU PacH, KOJIbOPY HIKIPH, MOJITUYHUX, PETITIHHUX Ta THIITUX
NepEeKOHaHb, CTaT1, ETHIYHOTO MOXOKEHHSI, MAHHOBOI'O CTaHy, MICIISl POKUBAHHS, 32
MOBHUMHU a00 IHIIMMH O3Hakamu. [Ipore, KpuUMIHaIBHUI NPOLECYATbHUN 3aKOH
BCTAHOBJIFOE OCOOJIMBOCTI MPOBAKEHHS 111010 OKpeMoi kaTteropii ocio (rimaa 37 KITK
VYkpainn).

OcoOymBUl MOPSAJIOK KPHUMIHAIBHOTO IPOBAKCHHS 3JIHMCHIOETHCS CTOCOBHO
oci0, 3azHaueHnx y cr. 480 KIIK Vkpainu (mani KIIK), 30xpema, mpodeciiitHOro
anBokara. Oxpim  KIIK, oco6muBOCTI  NPUTATHEHHA [0  KPUMiHAJIBHOI
BIJIMOBIAQJIBHOCTI aJBOKAaTiB BH3HA4yalOThCsd KoHcTHUTYIIEI0 YKpaiHH, 3aKOHOM
VYkpainu «IIpo anBokaTypy Ta ajBOKaTChKy MisnbHICTH» Big 05.07.2012 p., Ta
BIIMOBIAHUMHU  MiJA3aKOHHUMHU  akTaMu: [IpaBunamMu  aIBOKaTChbKOi  €THKH,
3aTBEPHKEHUMH 3BITHO-BHOOpHHMM 3’i370M anBokariB Ykpainu 09.06.2017 p., 3i
3MiHaMHM 3aTBEPKEHUMH 3’13710M aABoKaTiB Ykpainu 15.02.2019 p. Ta in.

BusznavyaibHUME prcaMu 0COOJIMBOTO MOPSAIKY KPUMIHATBHOTO MTPOBAKEHHS €:
0COOJIMB1 MOPSAJIKY TOBIIOMJICHHS MPO MiA03py, 3aTpUMaHHS, 00paHHs 3amo01KHOTO
3aX0Ay Yy BUTJISAII TPUMAHHS ITiJl BAPTOIO UM JOMAITHBOTO apeIITy, AOMUTY, OOIIyKY,
OTJIAy KWTJA, I1HIIOTO BOJIOJAIHHS aJBOKaTa, NPHUMINIEHb, JI€ BIH 3I1HCHIOE
aJIBOKaTChKY ISUIbHICTh, TUMYACOBOIO JOCTYIy /10 peyei 1 JOKYMEHTIB aJIBOKaTa,
BIJICTOPOHEHHS aJIBOKAaTa BiJl CIIPaBH.

1. KoHcTUTYi{HO-TIPABOBHIi CTATYC aIBOKATA

KoncTtutyiiiHo-npaBoBUil cTaTyCc aJiBOKaTa 3aKOHOAAaBEllb PO3KPUBAE B
Koncturymii  Ykpaiam, 3akoni VYkpainum «IIpo aaBokaTypy Ta aJBOKaTCHKY
TISUIBHICTB» Ta JedkuX 1HmuUX npaBoBux akrtax. Ct. 131-2 Kouctutymii Ykpainu

[IPOroJIoNIye He3alexHICTh agBokarypu. Ct. 6 3akony Ykpainu «IIpo agBokarypy ta
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aJBOKATChKY MISUTbHICTBY BCTAHOBIIIOE 3arajlbHI BUMOTH ISl aJIBOKATIB: aJBOKATOM
Moxke OyTu (i3udyHa ocola, sKka Ma€ IMOBHY BHIIY IOPUAUYHY OCBITY, BOJIOIE
JIepKaBHOIO MOBOIO, MAa€ CTaK poOOTH B raiysi ImpaBa HE MEHIIE 2 POKiB, CKJaia
KBaTi(iKaIMHUHN 1CTIUT, MPOMUIIIA CTaXXyBaHHS (KpIM BHUIIAJIKiB, BCTAHOBJICHUX IIUM
3aKOHOM), CKJIajia IPUCATY aJIBOKaTa YKpaiHu Ta OTpMMaa CBiOLTBO PO MPaBoO HA
3aHATTS aJBOKATCHKOIO JISUILHICTIO; HE MOXKe OyTH agBokaToOM ocola, sika: 1) mae
HEMOTalIeHy Y1 HE3HATY B YCTAHOBIIEHOMY 3aKOHOM MOPAJIKY CYJIMMICTh 32 BUNHEHHS
TSHKKOT'0, 0COOJIMBO TSHKKOTO 3JI0YMHY, a TAKOXK 3JIOYMHY CEPETHBOT TSHKKOCTI, 32 SIKHAMA
MPU3HAYEHO MTOKAapaHHs y BUJII TT030aBJICHHS BOJIi; 2) BU3HAHA CYJIOM HEJI€31aTHOIO
yu OOMEXKEHO Ji€31aTHOow; 3) mo30aBlieHa IMpaBa Ha 3aHATTA aJBOKATCHKOKO
JISITBHICTIO, - IPOTSITOM JIBOX POKIB 3 IHSI IPUIHATTS PIIIEHHS PO MPUITMHEHHS IpaBa
Ha 3aHATTS QJBOKATCHKOIO MISUTBHICTIO; 4) 3BUIBHEHA 3 IMOCaau CyIJl, IPOKypopa,
CHIIYOTO, HOTaplyca, 3 JEp:KaBHOi cly:)kOu abo ciyxO0u B opraHax MiCUEBOIO
CaMOBpSIyBaHHS  3a  MOPYLIEHHS  TPUCSATH,  BYMHEHHS  KOPYIIIHHOTO
IPABOMOPYIIECHHS, - TPOTATOM TPHOX POKIB 3 JHS Takoro 3BUIbHEHHA. CT. 7 3akoHy
VYkpainu «IIpo agBokatypy Ta aJBOKAaTChKY JISUIbHICTH» BH3HAYa€, M0 AISIIBHICTIO,
HECYMICHOIO 3 JISUTHHICTIO aJiBOoKaTa, €: 1) poboTa Ha mocagax oci0, 3a3HAUYCHUX Y
nyHkTi 1 yactuau nepioi ctatti 3 3akony Ykpainu "[Ipo 3anobiranss kopymnuii”, 2)
BiliCbKOBa a00 aJIbTepHATHBHA (HEBIHCHKOBA) CITy>k0a; 3) HOTapiaJibHA NisUIbHICTD; 4)
CyJIOBO-C€KCIIepTHA JisTIbHICTh. BUMOTH 1110/10 HECYMICHOCTI 3 JISUIBHICTIO aJBOKAaTa,
nependaueni m. 1 4. 1 cr. 7 3akonom Ykpainu «IIpo amBokarypy Ta aaBOKAaTChbKy
TISTIBHICTBY», HE TOMUPIOIOThCS Ha JenyrariB BepxoBHoi Pamu ABTOHOMHOT
PecniyOniku Kpum, pemyratiB micueBux pajg (KpiM THX, SKI 3IIHCHIOIOTH CBOi
NOBHOBA)XEHHS Y BIAMOBIIHIN pajl Ha MOCTIHHIN OCHOBI).

BianogigHo 1o cT. ct1. 20, 21 3akony Ykpainu «IIpo agBokarypy Ta aqBOKaTChKY
JISIBHICTB» aIBOKAT Ma€ HAaCTYIHI mpaBa Ta OOOB’SI3KM — mpasa: 1) 3Beprarucs 3
aJIBOKaTCHKUMU 3alUTaMH, 2) TPEICTABIISATH 1 3aXUIIATH TTpaBa, CBOOOIU Ta IHTEpECH
b13ugHUX 0C10, MpaBa Ta IHTepeCcH IOPUINYHUX 0Ci0 y Cy i, OpraHax Aep>KaBHO1 BIaIH
Ta OpraHax MIiCIICBOTO CaMOBpSAyBaHHS, Ha MANPUEMCTBAX, B YCTaHOBax,

oprasizaiisix He3aJIe)KHO Bifl opMHU BIACHOCTI, TPOMAJCHKUX 00’ €IHAHHSX, TEPE
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rpoMajsiHaMi, TOCAJOBUMH 1 CIyKOOBUMHU 0co0aMH, 1O TOBHOBAKEHb SKHUX
HAJECKUTh BUPIIICHHS BIANOBIIHUX MHWTaHb B YKpaiHi Ta 3a ii Mexamu, 3)
03HAHOMIIIOBATHCA Ha MIANPUEMCTBAX, B YCTAHOBAX 1 OpraHi3aulisix 3 HEOOX1JIHUMH
JUISL aABOKATCHKOI JTISJIBHOCTI IOKYMEHTaMHU Ta MaTepiajlaMH, KpiM THX, 110 MICTITh
1H(pOopMaIio 3 00MEXEHUM A0CTYIIOM, 4) CKJIaJlaTh NMPaBOBI TOKYMEHTHU Ta MOJaBaTU
iX y BCTaHOBJICHOMY 3aKOHOM TMOPSIIKY, 5) JOMOBIJATH KJIOMOTAaHHA Ta CKapru Ha
pUHOMI B MMOCAIOBUX 1 CIYXO0BUX 0cCi0 Ta BIAMOBIIHO J0 3aKOHY OJIEP)KYBAaTH Bl
HUX MMCHbMOBI MOTMBOBAHI BIAMOBIJI Ha 11 KJIOMOTaHHSA 1 CKapru, 6) OyTH NpUCYyTHIM
1] Yac PO3TIsiy CBOIX KJIOMOTaHb 1 CKApT Ha 3aCiJaHHSIX KOJIETialbHUX OpraHiB Ta
JIaBaTH MOSCHEHHS 10/I0 CYTI KJIOMOTaHb 1 cKapr, 7) 30Mpatu BiIOMOCTI PO (HaKTH,
0 MOXYTh OyTH BUKOPHUCTaHI K JIOKa3HW, B YCTAHOBJICHOMY 3aKOHOM MOPSAKY
3aMUTYBATH, OTPUMYBATH 1 BUIY4YaTH pedl, JOKyMEHTH, IX KOMii, 03HaHOMIIIOBATHUCS 3
HUMHM Ta OMTUTYBATH OCI0 3a 1X 3roj1010, §) 3aCTOCOBYBATHU TEXHIUHI 3aco0U, (PikcyBaTH
npolecyanbHl Nii, B SKUX BiH Oepe ydacTh, a TaKOX XiJ| CyJOBOTO 3acijaHHS B
MOPSIAKY, TIepeI0aueHOMY 3aKOHOM, 9) TTOCB1IUyBaTH KOIIii JOKYMEHTIB y CIIpaBax, sKi
BiH BeJle, KpIM BHIIAJKiB, SKIIO 3aKOHOM yCTaHOBJICHO 1HIINI 0OOB’S3KOBHI CIIOCIO
MOCBITYCHHsI KoM AoKyMeHTiB, 10) omepkyBaTH NMHCHMOBI BHCHOBKH (PaxiBIIiB,
eKCHEepTIB 3 TNUTaHb, W0 TMOTPEOYIOTh CHEIIaJbHUX 3HaHb; OOOB’s3KHU: 1)
JOTPUMYBATUCS TIPUCITH aJBOKaTa YKpaiHU Ta MPaBWJI aJBOKATCHKOI €THUKH, 2) HA
BUMOT'Y KJII€HTa HaJaTW 3BIT NPO BUKOHAHHSA JOTOBOPY MPO HAJAHHS MPaBOBOI
JOTIOMOTH, 3) HEBIAKIAAHO MOBLAOMIISATU KIIEHTAa NPO BUHUKHEHHS KOH(QIIIKTY
iHTEepeciB, 4) miaBUINYBaTH CBIA TpodeciiiHuii piBeHb, 5) BUKOHYBATH PIllIEHHS

OpFaHiB aZIBOKAaTCbKOT'O CaMOBPAdyBaHHS.

2. InieMHITET aABOKATY Bil KPUMIHAJIBHOIO MEPeCTaiIyBAHHA

[HCTUTYT 1HIAEMHITETY aJBOKaTa — OJWH 13 KJIIOUYOBUX CTAaTyCHUX EJIEMEHTIB
opranizaiii agBokarypu. Bin 3a0e3nedye caMOCTIMHICTh 1 HE3aJIeKHICTh aJIBOKATIB.
Woro crucny cytricTs 3a60poBchkuii B. B. BU3HaUa€e K HEMOXK/IUBICTh NPUTATHYTH
aJIBOKaTa /10 KPUMIHAJIBHOI BIAMOBIAAIBHOCTI Y 3B’SI3KY 31 3/1MCHEHHSIM HHM HOIO

npodeciitHoi gissbHOCTI. CT. 23 3akony Ykpainu «IIpo agBokarypy Ta agBOKaTChKY
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TSUTBHICTR» TIiependavyae HACTYIHI TapaHTii 1HAEMHITETY aJBOKara: opraH ado
nocajioBl ocoOu, sIKi 3aTpUMalid aJBoKaTa ab0 3aCTOCYBAJIM JI0 HHOTO 3amOODKHHI
3axiJl, 3000B’s13aH1 HETAlfHO MOBIJIOMUTH TIPO TI€ BiAMOBIAHY paay aIBOKATIB PETIOHY;
MOBIJOMJICHHS TIPO MiJ03PY aJBOKaTa y BUMHEHHI KPUMIHAIBHOTO MPABOMOPYILICHHS
MOke OyTH 3JIIICHEHE BUKJIIOYHO ['€HepaibHUM MPOKYpPOPOM, MOr0 3aCTYNHHUKOM,
npokypopom APK, o6macti, mict KueBa ta CeBacTomnoist; 3a00pOHSEThCS MPUTSTATH
0 KPUMIHQJIBHOI YM 1HIIOI BIJAMOBIAAJIBHOCTI aaBoOKaTta (0c00y, CTOCOBHO SKO1
OpUMMHEHO a00 3yNMMHEHO MpaBO Ha 3aHATTS aJBOKATCHKOIO [ISIBHICTIO) abo
MOTPOKYBAaTH 3aCTOCYBAaHHSM BIJMOBIJAIBHOCTI y 3B’S3KY 13 3I1HCHEHHSM HUM
aJIBOKATChKOI JISJIBHOCTI 3T1JIHO 13 3aKOHOM YU 3a WOTO BHCIIOBJIIOBAaHHS y CIIPaBi,
SIKIIO MPU IbOMY HE MOPYIIYIOThCS IpodeciiiHi 000B’I3KU aJIBOKaTa; 3a00pOHSIOTHCS
IPOBEJICHHS OIJISIly, PO3TOJIONICHHS, BUTPEOyBaHHS YW BWJIYYEHHSI JIOKYMEHTIB,
MOB’s3aHUX 13 31ACHEHHSM aJIBOKATChKO1 JISJILHOCTI, JOMUTY aJBOKAaTa Yd MOro
CHIBpOOITHHKIB 3 TUTaHb, SKI CTAHOBIATH AJBOKATCHKY TAEMHHUIIIO, 3aTy4deHHS
aZBOKaTa 0 KOH(QIAEHIIMHOro CIBPOOITHUIITBA il Yac MPOBEACHHS ONEPATHUBHO-
PO3LIYKOBUX 3aXO[IB UM CIHIAYMX 1M, SKIIO TaKe CIIBPOOITHULTBO OyJie MOB’s3aHE
ab0 MO’Ke MPU3BECTU JI0 PO3KPUTTS aJBOKATCHKOI TaeMHHMIN. Takoxk 10 rapaHTii
1HJIEMHITETY aJ[BOKaTa CJiJ] BIIHECTH BUKJIJICHI B I[I€1 )X CTATTI BUMOTH MIPOBE/ICHHSI
CTOCOBHO aJIBOKAaTa OMEPATUBHO-PO3IIYKOBHUX 3aXOJIB YU CIITIUX Jii, 0 MOXYTh
IIPOBOJIUTHUCS BUKITFOUHO 3 JI03BOIY CY]y, Ha MiICTaB1 CYJOBOTO PIIICHHS, yXBAJIEHOIO
3a KJIONOTaHHSAM ['eHepanbHOro MpoKypopa, MOro 3acTylHUKIB, npokypopa APK,
obmnacTi, mict Kuesa ta CeBactomnosis, mpuiaoMy y BUIAJIKy MPOBEICHHS OOIIyKY 4u
OTJISAy KUTJA, I1HIIOTO BOJIOJAIHHS aJBOKaTa, NPUMILIEHb, i€ BIH 3I1HCHIOE
aJIBOKaTChKY JISJIbHICTh, TUMYACOBOI'O JIOCTYMY JO peYeil 1 JOKYMEHTIB aJiBOKaTa y
CyJIOBOMY piIlIEcHHI B OOOB’S3KOBOMY MOPSAKY MOBHHHO OyTH 3a3HA4YEHO IEpesiK
pedei, MOKYMEHTIB, IO TUTAHYETHCS BIAIIYKATH, BUSBUTH YW BUJIYYUTH IIiJ Yac
IPOBENICHHS CIIAY0l [Ii 4YM 3acTOCYBaHHS 3aX0Jy 3a0e3Me4eHHs] KPUMIHAIBHOTO
MPOBAHKEHHS 1 BpaxoBaHO BUMOTH II. 1. 2-4 4. 1 cT. 23 3akony Ykpainu «IIpo

aJIBOKATYypy Ta aJIBOKATCbKY JISTIbHICTHY.
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3. Ilopsinok 3aTpUMaHHS AIBOKATA TAa 3aCTOCYBAHHA 10 HHOI'0 3aMOOLKHUX
3axoniB

OcoOnuBICTIO TOPSAKY 3aTpUMaHHS aJBOKaTa Ta 3aCTOCYBAaHHS 0 HBOTO
3ano01KHUX 3aXOJIB € 3000B’si3aHHSI opraHy a00 MmocaaoBoi ocoOu, siKi 3aTpUMalu
aZBOKaTa abo 3aCTOCYBaJIM JI0 HHOT'O 3aM001KHUM 3aX1]], HETaitHO MOBIJJOMUTH TIPO 1I€
BIJIMOBIAHY pajly aABOKATIB perioHy BiAMOBiAHO 10 1.12 4.1 c¢1.23 3akony Ykpainu
«IIpo anmBokaTypy Ta aaBOKaTChbKy [isUIbHICTBY. Lle cTocyeThcsi ycix BHUIIB
3aMoO0DKHUX 3aXOAIB Ta YyCIX BHIIB 3aTpuMaHHd, ki 3a3HadeHl y KIIK.
KpuminanbHi npaBoOnopyIieHHs, $Ki BUYMHSIOTHCS aJlBOKATaMH, MOIUISIOTHCS Ha 3
BUJIU: (@) Ti, SIK1 aIBOKAT BUMHSIE 11032 MEKaMH CBO€T MpodheciitHoT AisIbHOCTI, (0) Ti,
110 OB’ s13aH1 3 MOT0 CIeliaIbHUM CTaTyCOM, (B) Ti, 1110 MOK€ BUMHUTH JIUIIIE aJIBOKAT.
Jlo apyroro BHay HaJieKaTh yC1 KpUMiHaJIbHI NMPAaBOMOPYIIEHHS, SKI MepeadadeHi B
Poznimi XVII KK Ykpainu Ta kpuMiHaibHI PaBONOPYIICHHS, SIK1 epeadaydeHi CT..
ct.. 376, 376-1, 381, 386, 387, 396 KK Vkpainu. Jlo TpeThOro BUJY HAJICKHUTH

35104uH, sikui nepegoadeHo cr.. 400-1 KK Ykpainu.

4. IlopsiaoK MOBIIOMJIEHHS AIBOKATA MPO MiT03PyY

m.1 4.1 c1.481 KIIK Ta n.13 4.l c1.23 3akony Ykpainu «IIpo anBokarypy Ta
aJIBOKATChKY JiSUTbHICTBY HAJAI0Th aJBOKATy IMOJABIMHUI 3aXUCT B aCIEKTI MEPEX0Iy
HOro 10 cTaTycy mifl03pIOBaHOIO — MHCHbMOBE MOBIIOMIJIEHHS aJBOKATa Mpo MiA03PY
MOke OyTu 3aiiicHeHO Jmme [‘eHepallbHUM NPOKYpOpOM, HOI0 3acTYIHHKOM,
KEPIBHIUKOM PETiOHAIBHOI MPOKYpaTypH B MEXKax HOro moBHOBaKeHb. CKIaJeHHS,
BPYUYEHHS MOBIJOMIIEHHS MpO MIA03pY OY/Ib-SKOI IHIIOK OCO00I0 pOOUTH i€
MOBIJIOMJIEHHS HiKueMHHUM. CHiJl 3ayBaXkKUTH, 1110 OyAb-SIKUM CliIuuid a00 TPOKYypop
MO>K€ BHECTH B1JIOMOCTI ITPO BUMHEHHS aJJBOKATOM KPUMIHAJILHOTO TPaBOMOPYILICHHS

10 €AMHOTO PEECTPY AOCYAOBUX PO3CIiTyBaHb.

5. Tlopsinok NpoBedeHHS CTOCOBHO AJBOKATa ONEPATHBHO-PO3IIYKOBHUX

3aXO0/iB YM CJIIYHUX AiH MiJ Yac J0CYyA0BOr0 PO3CailyBaHHS
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n.3 4.1 c1.23 3akony Ykpainu «[Ipo agBokaTypy Ta agBOKATChKY HiSTIbHICTHY
BCTAHOBJIIOE TOJIOBHY OOOB’SI3KOBY BHMOTY JJisi TPOBEACHHS CTOCOBHO aJBOKaTa
ONEPATUBHO-PO3IIYKOBUX 3aXO/AIB UM CHIAYMX JA1d, [0 MOXKYTh HPOBOJUTHUCS
BUKJIFOYHO 3 JI03BOJIY CYly, — IIJICTABY Y BUTJISA/II CYJOBOTO PIIlICHHS PO MPOBEICHHS,
YXBaJEHOTO 3a KJOMOTaHHSAM ['€HepalbHOrO MPOKypopa, WOro 3acTYIMHUKIB,
npokypopa APK, o6mnacti, mict Kuea ta CeBactormnots.

3aJIe)KHO BIJ TOTO, YW MIJIATAIOTh PO3TOJIONIEHHIO BIJIOMOCTI Mpo (akT Ta
METOJIY 1X IPOBEACHHS, CJI114l 11 MOAUIs0THCS Ha eyl aii (ra. 20 KIIK) ta nernacHi
cmigai mii (ra. 21 KIIK). Bignosigao mo a63.2 1m.20 4.1 c1.8 3akony Ykpainu «IIpo
OMEpPaTUBHO-PO3IIYKOBY HisibHICTE» Big 18.02.1992 p. npuiHATTA pilieHHS TPO
MPOBEJICHHS ONEPATUBHO-PO3IIYKOBUX 3aXOJlIB, MOJAHHS Ta PO3MJIsA BIAMOBIIHUX
KJIOTMIOTaHb, IPOBEACHHS  ONEpPAaTHBHO-PO3IIYKOBUX  3aXxoAiB, ¢ikcamis Ta
BUKOPHUCTAHHS X pe3yJIbTaTiB, MPOBEACHHS ITUX 3aXOJIiB JI0 TIOCTAHOBJICHHS yXBaJIHA
CJIITYOTO CYJIJII Ta 1HII MUTAHHS X MPOBEACHHS peryoroThes 3riaHo 3 1. 21 KIIK, 3
YOT0 BUIUIUBAE, 1110 ONIEPATUBHO-PO3IITYKOBI 3aX0/I1 — 11€ HeTrJIacH1 CJIiadi aii.

Jlonut He HaJEXUTh 0 CHIAYUX M1, Kl MOXKYTh HMPOBOJUTUCS BHUKIIOYHO 3
JI03BOJTY CyAy, ane m.2 4.l ¢1.23 3akony Ykpainu «IIpo agBokatrypy Ta aJlBOKaTChbKY
nisieHICTE» Ta 4.8 c1.224 KIIK mpsiMo 3a00pOHSIIOTH JONMUT aJBOKara Ta ioro
CIIBPOOITHHKIB 3 TUTaHb, SIKI CTAHOBJISATH aIBOKATCHKY TaEMHUITIO. [Ipen’ iBieHHs 1u1s
BITI3HAHHS Ta OCBIYBaHHS HE HaJEXaTh O CIIIYUX 1M, SIKI MOXKYTb IMPOBOIUTUCS
BUKJIFOYHO 3 J103BOJy cyAy. OOmyk BianoBiHo 110 4.2 c1.234 KIIK Ta ormsia xutia
Y{ 1HIIOTO BOJOIIHHS ocoOu BiamoBigHo 10 4.2 ¢1.237 KIIK € chaigunmMu gisiMu, SIKi
MPOBOJISATHCSA BUKJIIOUHO Ha MIJICTaBl YXBAJIM CIIIUOTO CYJJi, sIKa 3T1JIHO 3 4.2 CT.23
3akony Ykpainu «lIpo aaBokaTypy Ta aJBOKATCHbKY IISJIBHICTE» B 00OB’S3KOBOMY
MOPAJIKY 3a3Hauae Mepeiik peyei, JOKYMEHTIB, 1[0 TUIAHYEThCS BIANIYKATH, BUSBUTH
YY BUJIYUYUTH MiJ 4ac MPOBEACHHS CIIITYOT JIIi YU 3aCTOCYBaHHS 3aX0/1y 3a0€3MeUeHHs
KPUMIHAILHOTO MPOBAKEHHSI, @ TAKOK BPaXOBYE BUMOTH 30€PEKEHHSI aIBOKATCHKOT
TAEMHHIII. 3T1THO 3 TIEIO K YACTUHOIO TI1]T Yac MPOBEACHHS OOILITYyKY UM OTJISAY KUTJIA,
1HIIIOTO BOJIOJIIHHS aJIBOKaTa, MPUMIIIIECHb, JIe BiH 3J1HCHIOE aJIBOKATChKY JISIIbHICTD,

Mae OyTH TIPUCYTHIN MPEICTAaBHUK Pajiv aJJBOKATIB PETIOHY, KU Ma€ MPaBO CTABUTH
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3aMMTaHHS, [TOJaBaTH CBOI 3ayBXKCHHS Ta 3alepedeHHs 00 MOPSIKY MPOBEICHHS
npolecyallbHUX i, 10 3a3HadarThes y mpotokoii. CiyxbOoBa ocoba, sika Oyje
IIPOBOJIUTH OOTIYK UM OTJISAI, 3aBYACHO TTOBIIOMIISIE TIPO TI€ Paay aJBOKATIB PETIOHY 32
MICILIEM IIPOBEICHHS TaKoi ImpouecyanbHoi aii. [[poBeneHHs ciiauoro eKCnepuMeHTy
(c1..240 KIIK) He BuMarae 103BOJdY Cyly Ha JaHy CIIAYY [0, SIKIO HE MPOBOIUTHCS
B JKUTJIl UM 1HIIOMY BOJIOJIIHHI OCOOHM, B IIbOMY BHIAJKy MpOIeIypa OTPUMAHHS
JI03BOJTY SIK JIO3BOJIY Ha OOmIyK. 3rijiHO 3 CT..cT. 243, 245 KIIK caigui xii y BUrsl
3aly9eHHsS] eKCTIepTa IS TPOBEACHHS EKCIePTU3W Ta OTPUMAHHS 3pasKiB JIs
EKCTICPTU3H MOKJIUBI SIK 32 JIO3BOJIOM CY]y, Tak 1 0€3 HbOTO.

HernacHumu caiguuMu AisiMU, sIKI TPOBOASTHCS BUKIIOUHO 32 YXBAJIOIO CIIAY0Tr0
CyI[l, € BTpPy4YaHHS y NMPUBATHE CIUIKYBAaHHS, sIK€ MOAUIAETbCS Ha: 1) aynio-, BiAeo
KOHTPOJIb 0COOM; 2) apemT, OrJisa/l 1 BUIMKa KOPECIOH/IeHIi1; 3) 3HATTA 1H(opMalrii 3
TPAHCHOPTHUX TEJIEKOMYHIKAIMHUX Mepex; 4) 3HATTA 1HQopMalii 3 eIeKTPOHHUX
iH(dopmariitnux cuctem. [Ipu nboMy BTpydaHHS y IpUBATHE CIIJIKYBaHHS 3aXHCHUKA
3 M03PIOBaHUM, OOBUHYBAauY€HUM, 3aCyI>)KEHUM, BUIIPaBAaHUM 3a00poHeHe (cT. 258
KIIK). ObcrexeHHs] NUIIXOM TAa€EMHOTO MPOHUKHEHHS A0 IMyOJIIYHO HEIOCTYITHUX
MICIIb, KHUTJa YW 1HIIOrO BOJOAIHHA ocobu (4.4 ct1.267 KIIK), ycraHoBiIeHHs
MICIIE€3HAXOKEHHS PagdloeIeKTpOHHOTO 3aco0y (4.2 ¢1.268 KIIK), cioctepexenHs 3a
oco6or0, piyuro abo micueM (4.2 c1.269 KIIK), MOHITOpUHT OaHKIBCHKUX PaxyHKIB
(€.l ¢1.269-1 KIIK), aymio-Bimeo kouTposib Michs (4.2 c¢r.270 KIIK), Hermache
OTPUMAaHHS 3pa3KiB I MOPIBHSIBHOrO gociikeHHs (4.2 c¢r.274 KIIK) nanexats 10
HEMJIACHUX CIIIUMX i, SKI IPOBOJATHCS BUKIIOYHO 32 YXBAJIOK CIIITUYOTO CYIII.
Koutposnb 3a BunmHeHHsM 310uuHy (cT..271 KIIK) Ta BHKOHaHHS cHelianbHOTO
3aBAAHHS 3 PO3KPUTTS 3JIOYMHHOI AISUIBHOCTI OPraHi30BaHOI I'PYIU YW 3JI0YMHHOL
opranizaii (ct.272 KIIK) He Hanexxath 10 HErNIaCHUX CIIAYMX 1M, K1 MPOBOIATHCS
3a yxBajoto ciigyoro cyani. KoudigeHiine crniBpoOITHUIITBO 3 aJBOKATOM, SIKE
MOB’SI3aHE 3 PO3KPUTTAM KOHGIIEHIIHHOT 1HGOopMaIlii npodeciiHOTo XapakTepy,

3aboponene (ct..275 KIIK).
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6. Ilopsinok mpoBeeHHS TUMYAacOBOI0 JOCTYIy 10 pedeld i JOKyMEHTIB
agBoOKaTa

OkpeMUM MNUTAHHSAM IOCTA€ MOPAIOK MPOBEJAEHHS TUMYACOBOrO JOCTYMY O
peueit 1 mokymeHnTiB aaBokata. Ct. 22 3akony VYkpainu «[Ipo anBokaTypy Ta
aJIBOKATChKY [ISUIBHICTH» BHU3HAuUa€, IO aJBOKATCHKOK TAEMHHUIICIO € OyJb-siKa
iH(dopMmarris, 1Mo craja BijoMa agBOKAaTy Yd HOro CHiBpOOITHUKAM, PO KIIIEHTA, a
TaKOX MHUTAHHS, 3 AKUX KIIEHT 3BEPTaBCs JI0 aJIBOKaTa, 3MICT MOpPaj, KOHCYJIbTaIlii,
pO3’SICHEHb aJIBOKAaTa, CKJIA/J€Hl HUM JOKYMEHTH, TOKYMEHTH 1 BIJOMOCTI, OJIepKaH1
a7BOKATOM TIiJ] Yac 3MIMCHEHHS aJBOKAaTCHhKOI MIsIBHOCTI. OCOOIMBOCTI TOPSAKY
MPOBEJICHHS TUMYACOBOI0 JOCTYIY J0 peueil 1 JOKYMEHTIB aJBOKaTa CIIpSIMOBaHI Ha
30epexxeHHst anBokarcbkoi TaemHuml. [1.4 4.l c1.23 3akony VYkpaimm «IIpo
aZBOKaTypy Ta aJBOKAaTChbKY [ISUIbHICTBY 3a00pOHsiE TMPOBEIAEHHS  OTJIALY,
pPO3rOJIOIIEHHS, BHUTPEeOyBaHHS YW BWIYYEHHS JOKYMEHTIB, OB SI3aHUX 13
3MIMCHEHHSIM aaBOKaTchkoi misutbHOCTI, cT.161 KIIK 3aboponsie poctym mo
JUCTyBaHHS a60 1HmUX ¢opM OOMIHY 1HGOPMAIIEID MK 3aXHCHUKOM Ta HOTro
KITi€EHTOM a00 Oyab-sIKOI0 0C00010, sIKa TMPEACTABISIE MOTO KIIi€HTa, Y 3B S3KY 3
HaJaHHSAM MMPABOBOI 10MOMOTH. TUMYACOBUM TOCTYTI 10 peye 1 JOKYMEHTIB aJJBOKaTa
HAJAEThCS 3a yXBajow ciiguoro cyal (cr.164 KIIK), Tomy BianosigHo A0 4.2 c1.23
3akony Ykpainu «lIpo anBokarypy Ta aIBOKaTChKY JisUTbHICTHY B yXBaJli 000B’ I3KOBO
3a3HAYEHO IMEpeNiK pedei, JOKYMEHTIB, IO IUJIAHYE€TbCS BIAUIYKATH, BUSBUTH YU
BWJIYYUTH M1]] 4aC TUMYACOBOIO JIOCTYIY JI0 peuei 1 JOKYMEHTIB aJIBOKATa, TAKOXK 1]
4ac MPOBEJICHHS TUMYacOBOTO JOCTYITYy JO pedeil 1 JOKYMEHTIB aJBOKaTa Ma€ OyTH
OPUCYTHIM TPEICTaBHUK pPajid aJBOKATIB PErioHy, Tak camMo, K MpU OOLIYKYy 4YH
ormsani. Ciyx06oBa ocoba, sika OyJie MPOBOAUTH TUMYACOBHUM JTOCTYyN A0 pedeit 1
JOKYMEHTIB aJBOKAaTa, 3aBYACHO MOBLAOMJISIE MPO 1€ pajy aaBOKATIB PETiOHY 3a

MICIIEM MIPOBEACHHS TaKO1 MPOIIeCYabHOT [ii.

7. llpunuHeHHs YW 3yYNUHEHHS TMPaBa HA 3aHATTHS aJBOKATCbKOI)
AIVIBHICTI0O  BHACJIIOK  HAOpPaHHHA WI0OA0 AaABOKATa 3aKOHHOI CHJIH

00BHHYBaJIbHUM BHPOKOM Cy1y
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Bianosigno 1o 1.2 4.1 ct1.31 3akony Ykpainu «IIpo agBokaTypy Ta alBOKaTChbKy
TUSJIBHICTE» HaOpaHHS 3aKOHHOI CHJIM OOBHUHYBaJBHUM BHUPOKOM CYJy CTOCOBHO
aJIBOKAaTa 32 BUNHEHHS HETSYKKOIO 3JI0YMHY UM 3JI0YMHY CEPEIHBO1 TSHKKOCTI, 32 KM
HE MPU3HAYEHO MOKapaHHs y BUA1 030aBICHHS BOJ1, BUKJIMKAE 3yITUHEHHS MTpaBa Ha
3aHATTS aJBOKATCHKOIO MISUTBHICTIO 3 JIHS HAOpaHHS 3aKOHHOI CHUJIM BiJMOBIAHUM
pillIeHHsIM Ccyqy. Y IIbOMY BUMNAIKY 3rigHO 3 .2 4.4 cT1.31 3akony Ykpainu «IIpo
aJIBOKaTypy Ta aJJBOKATCHbKY A1SUTLHICTBY TIPABO HA 3aHSTTS aIBOKATCHKOIO A1SUIBHICTIO
IIOHOBJIFOETHCS 3 JHS, HACTYIHOrO 32 JHEM OTPUMAaHHS pPaJoOl0 aJBOKATIB PEriOHY
HiATBEP/DKCHHS MPO MOTalleHHs abo0 3HATTS B YCTAHOBJIEHOMY 3aKOHOM MOPSAKY
CYJAUMOCTI.

Bianosigno 10 1.6 4.1 ¢1.32 3akony Ykpainu «lIpo agBokaTypy Ta aIBOKaTCbKY
TUSUTBHICTB» HAOpaHHS 3aKOHHOI CWJIM OOBHHYBAJIBHUM BHUPOKOM CYyAy CTOCOBHO
aJIBOKaTa 3a BUMHEHHS 3@ BUMHEHHS TSKKOI0, OCOOJIIMBO TSAKKOIO 3JI0YMHY, & TAKOXK
3JI0YMHY CEPEIHbOI THKKOCTI, 32 AKUU MPU3HAYCHO MOKAPAHHS y BUJ1 MO30aBICHHS
BOJII, BUKJIMKAE TMPUMUHEHHS MpaBa Ha 3aHATTS aJBOKATCHKOIO ISUIBHICTIO 3 JHSA
HaOpaHHS 3aKOHHOI CUJTH BIAMIOBIAHUM pilieHHsAM cyay. [IpunuHenHs mpaBa ocooun Ha
3aHATTS aJBOKATCHKOIO AISUIBHICTIO Ma€ HACIIAKOM HE TUIbKA TPUIMHHEHHS TaKoi
JISTBHOCTI, a 1 MPUIIMHEHHA MpaBa 0coOU Ha y4acTh Yy poOOTI OpraHiB aBOKaTChKOTO

CaMOBPSyBaHHS.
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14.2 3acrocyBaHHsi TNPUMYCOBHX 3aX0JiB BHMXOBHOIO XapakKTepy [0
HEMOBHOJIITHIX

[IpoTunpaBHa MisUIBHICTh HEMOBHOJITHIX BUKJIMKAE IIJIBUIICHY YyBary, Tak sk
BOHA SIBJISIETHCA OJTHUM 13 1HAMKATOPIB COLIAJIbHOI CUTYyaIlli B KpaiHi, a 60poThoa 13
HEIO SBJISETHCS OJHICIO 13 HAWBAXJIMBININX 3aBJaHb CyCHUIbCTBA. BaxkiuBy posib B
IbOMY  BIJITPalOTh 3aXOJIM, HaIMpaBJICHI Ha TMOMEPEKEHHsS]  3J0YUHHOCTI
HENOBHOJIITHIX, CE€peJ SIKMX BHUAUIAIOTH MPUMYCOBI 3aXOJIM BUXOBHOI'O XapakrTepy.
ToOTO, BUXOBHUU BIUIMB JEpXaBU B TEpIly 4Yepry HalpaBlICHUN Ha
IPaBOMOPYIIHUKIB-IITEN - THUX, XTO B CHJIy CBOIO BIKY HE MII YCBIJIOMJIIOBATH
CYCIUIBHO HEOE3IMeYH1 HACTIAKU CBOTX MPOTUIIPABHUX JIIH.

be3yMoBHO, cycrijibHO HeOe3IeuHe isTHHS, [0 MICTUTh O3HAKH KPUMIHAJILHOTO
IIPABOTIOPYIICHHS, HE MOXKE 3aMINIUTACHh HekapaHuM. [IpoTte, He KOokHA 0c00a, sKa
HOro BUMHMIIA, 1 HE 3a OyJIb-SIKUX OOCTaBUH MAa€ HEOJMIHHO MIUISTaTH MOKapaHHIO.
ToMy, y YHHHOMY 3aKOHOJABCTBI MICTATHCS HOPMH, IO CTOCYIOTHCS 3aCTOCYBaHHS
IPUMYCOBHX 3aXOJ1B BUXOBHOI'O XapaKTEPy 0 HEMOBHOJITHIX MPABONOPYIIHHKIB SIK
dbopma 3BUIbHEHHS BIJl KpUMIHAIBHOT BIAMOBIAANBHOCTI [232,233].

VY pa3i 3BUIBHEHHS BiJI KPUMIHAJIBHOI BIJIMOBIJAJIBHOCTI Ma€ MiCIle TaK 3BaHa
ropunnyHa Qikmis. Jlepkapa mignae «3a0yTTIO» JISHHS, IO MICTHTh O3HAKH CKJIATy
KPUMIHAJILHOTO MPABOIOPYIIECHHS, IKE BUMHUIIA HEMTOBHOIITHS 0co0a. 3 orjsiay Ha I1€,
BCl KPHUMIHQJIbHO-IIPABOBI HACIIAKA BUYMHEHOI'O [iSIHHS AaHYJIOIOTHCS, BOHO
BU3HAETHCS TAKUM, [0 HE Majio Micllsl. TakuM YMHOM, 3BIJIbHEHHSI HEMTOBHOJIITHIX BiJl
KpUMIHAJIBHOI  BIAMOBIJAIBLHOCTI TMOJSTa€ y BIJIMOBI JEpKaBU B OCYyIy
HEMOBHOJIITHHOI 0COOM, KOTpa BUMHUIIA CYCIIUIBHO HEOE3MeuHe MPOTUTIPABHE IISTHHSI,
1 Taka oco0a He 3a3Ha€ HECIIPUATIUBUX HACHiAKIB. MixkHapoHa KoHBeHIIis mpo npaBa
TUTUHU OPIEHTYE HA TaKe MOBOJHKCHHS 3 HETIOBHOJITHIM MPABOMOPYITHUKOM, SKE
CIPHSIE PO3BUTKOBI B TUTUHU MOYYTTS T1IHOCTI i 3HAYYIIOCTI, 3MIITHIOE B Hil MTOBary
710 TIpaB JIFOIMHK i OCHOBHHUX CBOOO/I IHIIIUX Ta TIPH SKOMY BPaXOBYIOThCS BiK TUTHHH
1 0a)kaHICTh CIPUSIHHSA i1 peiHTerpaLli Ta BAKOHAHHS HEF0 KOPUCHOT POJIl B CYCILIBCTBI
[235]. Ane y Oyap sikoMy pa3i, HaBiTh MICHS 3BUILHEHHS BiJ BIAMOBIIAJBHOCTI 13

3aCTOCYBaHHAM IPUMYCOBMX 3aXOJIB BHUXOBHOI'O  XapakTepy, BiAOyBaeTbCs
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«cturMaruzarnis» (3 rp. stigma — SpIUK, TaBpo, IUIsIMA) Takoi ocobu, TOOTO
NOYMHAETHCA TaK 3BaHE COLIlaJIbHE MApPKYBaHHS SK peakiis Ha JEBIaHTHY,
MPOTUIIPABHY MOBEIHKY, III0 MOKE HETAaTUBHO B MOAAJIBIIOMY BINTHHYTH Ha M1 TITKA.

HenoBHoumiTHIHN, SIKMI1 BAMHUB KPUMIHATBLHUM MTPOCTYMOK a00 HETSHKKUM 3JT0UHH,
MOe OyTH 3BUIbHEHHH CyJO0M BiJl MOKapaHHs, SIKIIO Oyae BU3HAHO, IO BHACIIIOK
IIUPOr0 PO3KasHHSA Ta IMOJaibIoi Oe3J0raHHOi IOBEMIHKM BiH Ha MOMEHT
MIOCTAHOBJIEHHS BUPOKY He oTpeOye 3acTocyBanHs nokapanus (ct. 105 KK Ykpainn)
[233]. ¥V ubomy pa3i cyja 3aCTOCOBYE JO HEMOBHOJITHHOTO TaKi MPUMYCOBI 3aX0J
BUXOBHOTO XapakTepy:

1) 3acTepexeHHs;

2) OOMEXEHHS JO3BULISA 1 BCTAHOBJICHHS OCOOJHMBHX BHMOT 10 IIOBEIIHKH
HEMOBHOJIITHHOIO;

3) nepenaya HEMOBHOIITHBOTO IT1/1 HATJISA OAThKIB 4M 0Ci0, K1 1X 3aMIHSIOTh, YU
MiJ] HArJsij MeNarorivHoro abo TPYJAOBOTO KOJEKTHBY 3a WOTO 3T0/I0K, a TaKOX
OKpPEMHUX I'POMAJISIH Ha iXHE MPOXaHHS;

4) nokyiaieHHs! HA HEMOBHOJIITHBOTO, AKUW JOCST M'SITHAAUATUPIYHOTO BIKY 1 Ma€e
MaiHO, KomTh abo 3apoOiTOK, OOOB'S3KY BIJIIKOJYBAHHS 3aMOMISHUX MaWHOBHUX
30UTKIB;

5) HampaBlieHHS HEMOBHOJITHBOTO [I0 CIEIiaJbHOI HAaBYaJbHO-BUXOBHOI
YCTAHOBU JUIS JITeH 1 MUUIITKIB 0 MOrO BUIIPABJICHHs, ajleé Ha CTPOK, IO HE
NEpPEBUIIYE TPHOX POKIB. YMOBM IepeOyBaHHS B IIUX YCTAaHOBAX HEMOBHOJITHIX Ta
MOPSZIOK 1X 3aJIMILICHHS BUSHAYAIOTHCS 3aKOHOM [233].

PosrisiHemMo BkazaHi MPpUMYCOBI 3aX0/I. 3aCTEPEKEHHS € OJTHUM 13 HAlM’ IKITITNX
3aXO0/iB BUXOBHOTO XapakTepy, MOKe OyTH 3pOOJICHO NUISXOM PO3'SCHEHHS CYIOM
HEMOBHOJIITHBOMY TPABOMOPYIIHUKY HACHIAKIB HOro MAiil - IIKOJAW, 3aBAAaHOI
OXOPOHIOBAaHUM 3aKOHOM IpaBaM OcoOH, IHTE€pecaM CycHilibcTBa abo Jep>KaBH, Ta
OTOJIONICHHS HEMOBHOJITHHOMY TPABOMOPYIIHUKY OCYQy 3a I [ii, a TaKoX
MoTNepePKEHHST MPO OLIBI CYyBOpl MPABOBI HACHIJIKH, SKI MOXYTh HAcTaTH B pasi
IPOJOBKEHHS HUM TIPOTUIIPABHOT TOBEMIHKA YH BYWHEHHS HOBOTO CYCHUTHHO

HeOe3neyHoro aisHHs [236].

154



SCIENTIFIC APPROACHES IN JURISPRUDENCE

OOMeXeHHsT IO3BUUIA 1 BCTAHOBJIEHHS OCOOJIMBMX BHMOI IIOJ0 IIOBENIHKHU
HEMOBHOJIITHHOI'O ITPABOMNOPYILIHUKA CII1J] pO3YMITH SIK 0OMEKEHHs nepeOyBaHHsI 11032
JOMIBKOIO B TIEBHUU 4ac J00uW; 3a00pOHY BiJBiTyBaTH MEBHI MiCIls; 3MiHIOBaTH 0€3
3roA OpraHy, SIKMWA 3A1MCHIOE 3a HUM Harjsiy, MIClle MPOKUBAHHS, HABYAHHS YU
poOOTH, BUDKIKATH B 1HINY MICIEBICTh; MOKJIAJEHHS OOOB'SI3KY MPOJOBKUTHU
HABYaHHS, MPOUTH KypC JIKyBaHHSA (32 HAsBHOCTI XBOPOOJHMBOTO TMOTATY O
CHUPTHOrO 200 B pa3i BXKMBAHHS HAPKOTHUYHUX 3aCO01B, ICUXOTPOIHUX PEUYOBHUH, 1X
aHaJoriB); Tomo[236].

[lepenaya HEMOBHOJITHBOTO TiJ Harsia OaThKiB abo 0ci0, sKi iX 3aMIHSIOTH,
JOTYCKA€EThCS JIMIIE 3a HAsBHOCTI JaHUX PO Te, 110 BOHM 3/1aTHI 3a0e3MeYuTH
NO3UTUBHUI BUXOBHUI BIUIMB Ha HHOT'O Ta MOCTIMHUN KOHTPOJIb 3a HOr0 MOBEAIHKOKO.
Ocobamu, sKi 3aMIHSIOTH OaTbKIB, €, 30KpeMa, YCHHOBHUTENI, OIKyHHU 1
niKJIyBajdbHUKU. [IuTaHHs Mmpo mepenayy HEMOBHOJITHBOIO MiJ Harjsg OaThKiB a0o
0ci0, sKi iX 3aMIHSIOTh, CyJ TOBHHEH BHPIIIYBAaTH 3 ypaxyBaHHSM JaHUX, IO IX
XapakTepu3yroTh. Hempunyctumo nepegaBatd HEMOBHOJIITHROTO M1 HArJsl OaThbKa
9y Matepi, AKi mo30aBieHi 0aTPKIBCHKUX MPaB, a TAKOK 0aThKIB UM 1HIIUX OCi0, KOTpi
Yyepe3 CBOIO MOBENIHKY HE 3/1aTHI MO3WTHUBHO BIUIMBATH HA HHOTO. X04Ya B 3aKOHI HE
nepeaoayeHo 000B'I3KOBE OTPUMAaHHS 3roJu 0aThKiB a0 0cCi0, K1 X 3aMIHSIOTh, Ha
nepenadyy iM HEMOBHOJITHBOTO IIiJ] HArjs, CyJ Mae OTpUMATH TaKy 3rojy.
HemnoBHOMITHROrO NpPaBOMOPYIIHMKA TaKOX MOXKHA MepelaTd IMiJl  Harjsja
NeAarorivyHoro (3a MicLieM HaBYaHHs) Yd TPYJIOBOTO (32 MicLeM poOOTH) KOJIEKTUBY -
3a 3rOfI0I0 I[bOTO KOJIEKTHBY, a TAaKOX IIiJl HarJiiaJ OKPEeMHX TPOMaJsH - Ha iXHE
npoxaHHs. [Ipy 1bOMYy SIK MEAAroriyHUid YU TPYJAOBUH KOJEKTHB, TaK 1 OKpEeMHUU
rPOMAJSIHUH MalTh OyTH CHOPOMOXKHI 3/IIMCHIOBATM BUXOBHUW BIUIMB Ha
HEMOBHOJIITHHOT'O, TOCTIMHO ¥ HAJIEKHUM YMHOM KOHTPOJIOBATH MOTO MOBEAIHKY Ta
3000B's13aHi 11e pooutH. CTPOK HAIJISIAY CyJl BCTAHOBIIIOE 3 YPaXyBaHHSIM KOHKPETHUX
00CTaBHH CIpaBU Ta METHU BUIIPABJICHHS HEMOBHONITHHOTO. SIK CBIIYUTH MPaAKTHKA,
el HarJisl Mae 3/11MCHIOBATUCH, K MPABUIJIO, HE MEHIIE OJIHOTO POKY, OCKUIBKHU 32
KOPOTIIIOTO CTPOKY BiH Oyzae ManoeeKTUBHUM (ajie He JMOBIIE, HiXK J0 JOCSITHCHHS

0co0o0r0 moBHOMTTS) [236].
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[ToxnagenHss OOOB'SI3Ky  BIANMIKOMYBAaTH 3amofdisiHI MaWHOBI 30UTKH 5K
NPUMYCOBHI 3axXiJi BHUXOBHOTO XapaKTepy MOXHA 3aCTOCOBYBAaTH JIUIIE 1O
HEIMOBHOJIITHBOTO, SIKUM TOCAT 15 poKiB, Mae MaifHO YU KOUITH, 1110 € OT0 BIACHICTIO,
a00 caMOCTIHHO oOjiep)Kye 3apo0ITOK (3apoOiTHY IIIaTy, CTHIEHIII0 TOIIo). Y
NOCTaHOB1 (yXBaJsll) CyJ MOBMHEH 3a3HAYUTH pO3MIp 30UTKIB, IO MiAJATAIOTh
BIJIIIIKOAYBAHHIO, Ta CTPOKYA BUKOHAHHS IILOTO pimieHHs [236].

Jlo crieniaibHUX HaBYAJIbHO-BUXOBHUX YCTAaHOB HANPABIISIIOTH HEMOBHOJITHIX,
KOTp1 BUMILIM 3-TiJ KOHTPOJO OaThKIB 4M OCi0, sIKI 1X 3aMiHSIOTh, HE MiANAI0THCA
BUXOBHOMY BIUIMBY Ta HE MOXYTh OYTH BUIIPABJICHI NMUISIXOM 3aCTOCYBAaHHSI 1HIITUX
IPUMYCOBHUX 3aXOJiB BHXOBHOTO Xapakrepy. Jlo Takux yCcTaHOB HE MOJKHA
HAIPABJSITH OCi0, BU3HAHUX IHBATIIAMH, & TAKOX THUX, KOMY 3TiTHO 3 BUCHOBKOM
BIJIMOBIAHUX CHEIIANICTIB MepeOyBaHHs TaM MPOTUIIOKAa3aHE 3a CTAHOM 3J0POB'S
yepe3 HasABHICTh IEBHUX 3aXBOpOBaHb. J[0 creriagbHUX HABYAIBHO-BUXOBHUX
YCTaHOB HaJeXaTh 3arajJbHOOCBITHI IIKOJM COIllabHOI peabimitaiii Ta mpodeciiini
YUWININA comianbHoi pealbimiTamii. HemoBHOMITHIM IPaBONMOPYIIHUK, SKOTO
HAIIPaBJICHO J10 3arajlbHOOCBITHBOI IIIKOJIMU COLIAJIBHOL peaduiiTalii abo mpodeciiiHoro
YUIJIMINA COIliaIbHO1 peadiiTallii, 3a CBOiM IPaAaBOBUM CTATyCOM € YUYHEM, 11010 IKOTO
MOJIOXKEHHSIMU TIPO 111 HABYAJIbHO-BUXOBHI YCTAHOBU BCTAHOBJICHO MEBHI OOMEKEHHS.
VY4YHIB TpUMAaIOTh y 3a3HAYEHUX yCTAHOBAaX y MEXaX YCTAaHOBJIICHOTO CYJOM CTPOKY,
ajie He OUIbIIe TPHOX POKIB: y 3araIbHOOCBITHIX IITKOJIaX COLIAJIbHOT peadiiTarii - 10
JIocATHEHHS HUMH 14, y ipodeciiiHuX yuunuiax couiansHoi peabdimitanii - 18 pokis,
a y BUHSATKOBHUX BUNAAKaX (SKIIO 11€ HEOOX1THO IS 3aBEPIICHHS HABYAIHHOTO POKY
ab0 npodeciiiHoi MiArOTOBKM) 3a PIlIEHHSIM Cyy - BianoBiaHo 151 19 pokis [236].

Bianosinno 1o ITocranosu muienymy BepxoBroro Cyny Ykpainu «IIpo npaktuky
pO3IIIAly CyJaMu CIpaB MpPO 3aCTOCYBAHHS MPUMYCOBUX 3aXOIB BHUXOBHOIO
xapaktepy» Ne 2 Big 15.05.2006 poky, MeTOIO 3acTOCYBaHHSI BHIIE BKa3aHUX
NPUMYCOBHUX 3aXOJIB Mae OyTh 3a0e3MedeHHs] 1HTEPECiB HEMOBHOJITHBOTO, SIKi
MOJIATAIOTh B OJEp>KaHHI HE TUIbKUA HAJIEKHOTO BUXOBAaHHS, a M OCBITH, JIIKYBaHHS,
COLIAJIBHOI, IICHXOJIOTIYHOI JOMOMOIH, 3aXHCTy BiJ >KOPCTOKOTO IOBOKECHHS,

HACWJICTBA Ta EKCIUTyaTallii, a TaKOX Yy HAasSBHOCTI MOKJIMBOCTI aJanTyBaTHCS 0
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peaniii CyCHiIbHOTO >KHUTTS, MIABUIIUTH 3arajlbHOOCBITHIN 1 KyJIbTypHHH PIBEHB,
HaOyTu mpodecii Ta mpaieBnamTyBaTucsa. ToOTO, MPUMYCOBI 3aX0JU BUXOBHOIO
XapaKkTepy € 3axoJaMu JACP)KAHOTO BIUIMBY, IO CHOPSMOBAaHI HAa BHIIPABIICHHS
HEIOBHOJIITHBOI 0COOH B TToAabIomy [236].

BianoBimno no cr. 28 KIIK VYkpainu, kpumiHajgbHE MPOBAKEHHS I10J0
HEMOBHOJIITHBOI 0COOM Mae OyTH 3IIHCHEHO HEBIAKIAJAHO 1 PO3TJISHYTO B Cy.i
nepmouepropo [232]. 1Ilo6 3poOuTH MNPOTrHO3 JOIIIBHOCTI Ta MOJMABIIOT
e(eKTHUBHOCTI 3aCTOCYBaHHS /10 HEMOBHOJIITHHOTO MPUMYCOBOTO 3aXOAY BHXOBHOTO
XapakTepy, CyJ MOBUHEH BOJIOJIITUA JOCTOBIPHOIO 1H(HOPMAIIIEO MO0 MIHPOKOT0 Koja
obcraBuH. Ha nymky Kapenina J[.B., nopeunum Oyje 3akpiluTv B 3aKOHOAABCTBI
CKJIaJIaHHSI «COLIlaJIbHOI JAOMOBIAI» MiJ 4Yac pPO3CHiAyBaHHS MPOBAKEHb 11010
HEIOBHOJIITHIX, SIKa MIOBMHHA BKJIIOYATH B ceOe: colliaibHO-AeMorpadiuHi JaHl Mpo
ocoOy HEMOBHOJITHHOTO TMPABOMOPYIIHMKA; BIAOMOCTI MpO CKIaa  CiM',
XapaKTEPUCTUKU Ha HEMOBHOJITHBOTO Ta YICHIB POJWHU; XapaKTEPUCTHKA PO
BYMHEHE MPOTUIIPABHE [ISHHS, JaHl MPO HEraTuBHI (HAIpPHKIaA, MOpaJbHA YU
MarepiajibHa IIKOJIa) Ta MO3UTHUBHI (HAMPHUKIIAJ, BIAIIKOAYBAaHHS 3aBJAHO1 IIKOM)
00CTaBMHM, WIO BIJHOCSATHCSA JO TNOBEAIHKMA MPABOMOPYIIHMKA; XapaKTEepPUCTHKA
CEpellOBUILA HEMOBHOJITHROTO — KOJIO Jpy3iB, 3HAHOMHUX, CYCIJIB, HOPSJIOK
IPOBEJICHHS BUIBHOTO Yacy, XapaKTePUCTUKA 3 MICI HABUYAHHSA/pOOOTH); HaHi MPO
piBeHb (DI3UYHOTO0, IMCHXIYHOTO, 1HTEIEKTYaJbHOI'0, €MOIIIHOTO PO3BUTKY TOIIO
[237].

BpaxoByroun BukiageHe, AOUUIBHUM Oyio O JOTOBHHUTH CIOBAMH «CYIOBOIO
coriansHOI0 AonoBigao» cr. 497 KIIK Vkpainu y yactuni 1, a caMe: «SKIIO Mijg 4ac
JOCYZIOBOTO PO3CIIiTyBaHHS MPOKYPOP JiHI€ BACHOBKY TIPO MOJIMBICTh BUIIPABIICHHS
HEMOBHOJIITHBOTO, SIKMM OOBUHYBAuy€ThCS Yy BUYMHEHHI BIIEpIIE KPUMIHAJIBHOTO
IPOCTYNKY, HEOOEPEIKHOTO HETSHKKOTO 3JIOUMHY 03 3aCTOCYBaHHS KPUMIHAIBHOTO
MOKapaHHs, BIH CKJIAJa€ KIOMOTAHHS TIPO 3aCTOCYBaHHA 10 HEMOBHOJITHHOTO
0OBHHYBAUYE€HOI'0 MPUMYCOBUX 3aXOJlIB BUXOBHOTO XapaKTepy pa3oM 13 CYJIOBOIO

COLIAJIbHOK JIONOBUUIIO 1 HaJIcUiae oro no cyay» [232]. Braxaemo, Taki 0 3MIHH

MOKPAITHIN TOPSIOK CYIOBOTO PO3TJISALY 11010 HEMTOBHOITHIX.
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[IpaBoBe BHUXOBaHHS HEIMOBHOJITHHOIO IIPABOIMOPYIIHUKA IIOBHHHO OYyTH
MPOMOPLIMHUM BIUIMBY Ha HOT0 OCOOMCTICTH BIJMOBIIHO J0 peaIbHOI HEOOX1AHOCTI.
ToMmy ponp TPUMYCOBHX 3aXOJiB BUXOBHOTO XapakTepy IMOJsIrae, Hacammepen:, B
ypaxyBaHHI CYKyITHOCTI COILIJIbHUX IPOIIECIB 1 SBMIII, 3a JTOIMIOMOI0I0 SIKUX JIepKaBa
BIUIMBAE HA CTAaH 3JIOYMHHOCTI CepeJ]l HEMOBHOMITHIX. I came BiJ LbOTO 3aJICKUTH

MalOyTHE HaIIoi KpaiHu.
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SECTION 15. THEORY AND HISTORY OF STATE AND LAW

15.1 I'yOepHcbKe ynmpaBJIiHHA HAa YKPAailHCBKHMX 3eMJsiIX y ckJjaaai Pociiicbkoi
Immnepii (kin. XVIII — 60-T1i pp. XIX cT.)

BiacyTHICTh BJIaCHOI J€p>KaBU Ta BXOKEHHS TEPUTOPINA CydacHOi YKpaiHu 10
CKJIay PI3HHX IMIIEPii TPOTATOM TPUBAJIOTO Yacy 3yMOBUJIU T€, 10 HA I TEPUTOPIi
3aMpoBaKyBaJlach Ta Jisila CUCTEMA 3arajllbHOIMIIEPCHKUX OPraHiB MICIIEBOTO
yOpaBimiHHS Ta cyny. CTBOpeH1 aJIMIHICTPAaTUBHI CTPYKTYpU 3a0e3ledyBayiu
CTaOUIbHICTh Ha HOBO3aXOIJICHUX TEPUTOPISIX, CBO€YACHE Ta y TIOBHIA Mipi
CIPABJISIHHS TIOJATKIB Ta MIOBUHHOCTEH, a TAaKOXX BUKOHAHHS iHIMMX 3aBlaHb. [licis
3axXOIUICHHS YKPATHCHKUX 3eMelb PociiiChKOI0 IMITEpi€l0 BEpXOBHA Biaja BAaIacs 10
yHI(piKaImii MICIIEBOTO0 YyMOpaBIiHHA 3 BHYTPIIIHIMU TYyOEpHISIMH, 3alpOBaKCHHS
ryOepHCBKOI0 YCTPOIO, SIKUi1, IIONpaBaa 3 NIEBHUMHU 3MiHaMHu, 30epircs 1o 1917 p.

3rimHo TyOepHCHKOTO aJMIHICTPATUBHOTO YCTpPOlO cTaHoM Ha 1835 p. Ha
TepuTopii YKpaiHa y cknazai Pociiicbkoi imnepii Oynu ctBopeHi Bonuncbka, KuiBcbka,
IMoninecbka, KarepunocnaBcwbka, IlonTaBchbka, TaBpiiicbka, XapKiBCbhKa,
XepcoHcbKa, YepHIriBcbka ryoepHii.

CucremMa aAMIHICTPaTUBHUX CTPYKTYp Ha YKpalHCBKMX 3€MJISIX Y CKIaJl
Pociiicbkoi iMmepii 3ampoBaKyBayoCh 3T1IHO «YCTaHOB JUIsl YIPABIIHHSA TYOEpHIi
Bcepociiicekoi immepii» (1775 p.) Karepunwm II. HaGyrrs ix dywmHHOCTI Ha
OPUBIACHEHUX TEPUTOPIAX IMIepaTpuus Jopydyana BUKOHYBaTH TeHepa-
rybepHaTtopaM, CIemialbHO IS [BOTO IPU3HAYCHUX CAHOBHHKIB, SIKUM Bjaja
JOBIpsIa y OJITUYHOMY BijiHOIIEeHH]. [IITaTHUi1 po3nuc aaMiIHICTPAaTUBHUX CTPYKTYP
CXBAJIIOBABCS IMIIEPATPULICIO OKPEMO JIJIsl KOKHOI T'yOepHii. Jluie micisi BUpIeHHS
BCIX aMIHICTPAaTUBHUX IMUTaHb BIJOYBAJIOCS YPOUMCTE BIIKPUTTS T'yOepHii, sike 3a
CIOCTEPEXKEHHSIM MOCKOBCHKOI fociiauuul JI. M. JIucenko Oyna nobpe npogyMaHnum
1 MATOTOBJICHUM 3aX0J/I0M, PO3Pax0OBaHKUM Ha Te, 00 chopMyBaTH MacOBY CBIJIOMICTh
HaceJICHHS 1, 0COOJIMBO, MiCIeBOi ermTH [242].

BukonaBua Bnaga y ryOepHii 3ocepemKyBaiach y pykax rybepnaropa. Ak

HavyaJIbHUK Kparo BiH 3a0e3nedyBaB ()OpMyBaHHS JI1€BOTO aIMIHICTPATUBHOTO arapary
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IUISIXOM KOHTPOJIO 3a BHOOPHUMH TIOCQJOBIIMH y MICIIEBI OpraHM BIIaJd Ta
OpU3HAYaTH YHWHOBHUKIB y TyOEpHCHbKI YCTaHOBH. 3a0e3NMeYuTH BUKOHAHHS
PEKPYTCHKOTO HA0OPY, PO3MOALT 1 KOHTPOJIb 32 BUKOHAHHSM 3€MCHKUX IIOBUHHOCTEH,
30KpeMa PEMOHT JIOpir, MOCTIB, NEpenpaB, YTPUMaHHS MOIITOBUX YCTaHOB TOIIIO.
[locunenoi yBaru ryOepHaTOpiB NPUKOPJOHHUX T'yOepHid BUMaraB KOHTPOJb 3a
BUJIAY€IO MTACMIOPTIB HA MEPETUH KOPAOHY, BUBO30M (DIKCOBAHOTO YKCIIa TOTIBKU. JlJis
BHKOHAHHSI TOCTABJICHUX BEPXOBHOIO BJIAJI0I0 3aBAaHb I'yOEepHATOP CTBOPIOBAB BJIACHY
kanuesspito. Lg agminicTpatuBHa yctanoBa Oyna e(eKTUBHIM OPraHOM MPOBEACHHS
JIEp>KaBHOI TOJITUKHU, CTPYKTypa SKOro (opMyBajacs BIIMOBITHO JO MOCTaBICHUX
3aBJaHb. 3 MLI€I0 )X METOK OyJ0 BOPOBAIKEHO IHCTUTYT YMHOBHHKIB 3 OCOOJIMBUX
JIOpYyYEHb.

ButbIIiCTh MOBHOBa)KEHb 3/IIMCHIOBAB 4Yepe3 T'yOepHChKE MpaBJIIHHS, MPHUKa3
rPOMAJICHKOI OMIKH, MICIIEBY IMOJIIIIIO, SIK1 BIH e o4oatoBaB. JIJist 3MeHIIIeHHS 00’ eMy
BJIQ/IM B PyKax HauaJbHUKA I'yOepHii CTBOPIOBAIOCH I'yOepHCHKE MPaBIIiHHS, HAIJICHE
3HA4YHOIO BNagor0. BoHOo, sk 1 ryOepHaTOp, YIpaBIsJIO IMEHEM I1MIIeparopa,
OTIPWIIIOTHIOBANIO HOr0o ykasu. [IpuiHATTS BaXJIMBHX pilieHb Mano O BigOyBaTucs
CIJIBHO: TYOEpPHATOPOM 3 TYOCPHCHKHUM IPABIIHHAM 1 y TOMY pasi, SIKIIO iX MOTJISIN
He 30irajiucad — 3amuCyBaIMChb OKPEMO, sIK ocoOnmBa aymMka. CTBOpeHa yCTaHOBA
HaJJIS71aCh TIOBHOBAKEHHSIMH, 1110 POOMJIIO 1i 3IaTHOIO MPOTHIATH TyOepHATODY.

MicueBum opraHoM (hiHAHCOBOI'O YIPaBJIIHHS CTaBaja Ka3eHHA Majara, Ky 10
1837 p. ouomtoBaB Bile-TyOepHATOP, a TIOTIM — CIEIiaTbHO MPU3HAYCHUN YHHOBHUK.
Bona opranizoByBana ¥ KOHTpPOJIOBaJia HAJIXO/KEHHS TONATKIB 110 Jep>KaBHOI
CKapOHMUII, CTSITHEHHS HEJOIMOK 3 HECYMIIIHHUX IUIAaTHHUKIB uepe3 TyOepHChKE
IpaBJIiHHS, 31MCHIOBAJIA 3aXOAW MO OpraHizamli HiApsAiB Ta TOPriB HAa HaJaHHA
BUHHUX BIJKYIIIB. [ TakoX HaJeXasu 3araJbHUN HATJIST 32 (dhabpukamu 1 3aBOJIaMH
Ha TepuTOpii TyOepHiid, opraxizaiis XJIOHUX Ta (QypakHHX 300piB Ha BIMCHKOBI
notpebu. Y ii BimanHi nepeOyBano OyIBHHUIITBO 1 YTPUMAaHHSIM Ka3eHHUX Oy/IiBEIb,

MOCTIB, IEpeBO3iB [246].
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Y  KOXHOMY TIOBITI  3aCHOBYB&JIWCH  TIOBITOBI ~ Ka3Ha4yeWCTBa, IO
HiANOPAIKOBYBAJIMCh Ka3eHHIM mnanari. BoHW Oyiaum KacoBUMH YCTaHOBAaMH, MO
OBHOBAXXEHb SIKMX BIJIHOCWJIMCh IPUMMAHHS, 30€pEKEHHS 1 BH/1aya KOIITIB.

[TpukopnoHHe po3TallyBaHHS TyOepHIi, 3ampoBaJKEHHS BIMCHKOBOTO CTaHY
3MyIIyBajJO JEI0 PpO3IIMPIOBATH TMOBHOBKEHHS T'YOCPHCHKHMX, TOBITOBUX
aZAMIHICTPAaTUBHUX Ta (PIHAHCOBUX OpPraHiB BIAJH, 3alPOBAKYBATH TYCTINIy IX
Mepexy. s npuknany, 26 BepecHs 1795 p. y cknaai BoamHcbko1 Ka3eHHOT maiaTH
OyJ0 CTBOPEHO JOJATKOBY BIHCHKOBY €KCIICOUINIIO, SKa 3IIMCHIOBaIa 30ip
IPOJIOBOJIbCTBA Ta (Gypaxky Juisi 3a0e3medeHHss apmii. KpiM Toro BoHa mpoBoOjmIia
peBi3ii ISl MEepeBipKM BUKOHAHHS YMOB OpPEHIApSAMU KOH(ICKOBAHUX MAETKIB
1HBEHTapiB Ta KOHTpakTiB [239]. [loxiOHI 3a (QyHKIIOHATBLHUM MPU3HAYEHHAM OyJH
BIJIKPUTI JIMIIIE TIPU KaTEPUHOCIABCHKIM, BOBHECEHCHKIM, MOAIBCHKIN 1 OpalljlaBChKii
Kka3eHHUX nanarax [238]. 3a0e3nedeHHs] CTaOLIBLHOCTI HAa MPUCBOEHUX TEPUTOPISLX
OyJ10 3aBJIaHHSAM IEPIIOYEProBOi Bary.

Jlns 311CHEHHS CyIOUYMHCTBA BIJIKPUBAJIUCh CTAHOBI CYJIOBI OpPTaHH, i€papxis Ta
YHCENBHICTh SKUX BIJANOBiajga MOJENI BHYTPIIIHIX POCIHChKUX TryOepHiil. Bummmu
CYJIOBUMU 1HCTAHIIISIMHM TYOepHii OyJid MajaTh KPUMIHAJIBLHOTO Ta IUBIJILHOTO CYAY;
CYJIOB1 CIIpaBH JABOPSIH PO3IJIsiAaB MOBITOBUN Ta BEPXHINW 3e€MCHKUU CY[, KYMIB 1
MIII[aH — MaricTpaTH 1 paTyIi, Aep>KaBHUX CEJISTH — BEPXHsI 1 HIDKHS po3npasu. [1o3a
3arajbHOI0 CYJIOBOIO CUCTEMOIO MepeOyBaB COBICHUI Cy/, KU HE JMIIE Kapas, a i
IPUMHPSB KOHDIIIKTYIOYl CTOPOHU Ha YMOBAX, K1 T1 caMmi MPOTOHYBaJIA. 32 HAMIPOM
Karepunu 1[I, BoHM moOKIWKaHi Oyid BHUXOBaTH B TMOPYIIHUKIB TMOYYTTS
BIJIMOBIAAILHOCTI 3@ CKOEH1 3JI0YUHHM, 3QJIy4al0ud J0 OCYay TPOMAJCHKICTh, POJUHY,
LEpKBY. 3AIMCHIOBAIM CYJOBI IMOBHOBAaXEHHS BUOOPHI 3 JBOPSIHCHKOI KOpIIOpALlii,
MIIIAHCHKOI 1 CeNITHChKOT rpoManu [247].

3 Ha3BaHUX CY[IIB y T'yOEpHCHKOMY MICTi, SIKHH BH3HAuaBCs 3a PIILICHHSM
iMIIepaTopa, 3ampoBaHKyBAIMCh MAJIaTH KPUMIHAIBHOTO 1 IUBUIBHOTO CYJy, BEpXHIN
3eMCBKHUH CyJI, TyOepHCHKHI Marictpar, BEpXHs po3mnpana. [loBITOBUX CyIliB, HUKHIX

3eMCBKHX CYJIIB, MICBKMX MaricTpaTiB BIJIKPHBAJIOChH 3T1JIHO 3 KUIBKICTIO IOBITIB, 3a
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BUHSATKOM HIDKHIX PO3IPaB, IKUX BIAKPUBAIOCS 32 PIICHHSIM TyOepHaTopa, 3aJeKHO
B1Jl KUTBKOCTI JIEPKABHUX CEJISH.

KonTpontoBaB AOTpUMaHHSA 3aKOHHOCTI MICIIEBUMH YCTaHOBaMH T'yOepHCHKHUI
IPOKYpOp Ta CTPSMYl Ka3eHHUX Ta KPUMIHAIBHUX crpaB. [Ipokypop 31 cTpamuumu
TaKOXX 3alpOBaKyBaIMCh MPH 3E€MCHKHX Ta HaaBipHOMY cynaax. [lo omHOomy
CTpPSIITYOMY BIIIPABISUIMCH Y BCl MOBITH ryOepHii. Ha HuX mokiaganocs TpakTyBaHHS
HOBHUX yKa3iB BEpXOBHOI BJIaJIM, KOHTPOJIOBATU, a0 MICIIEB] YCTAHOBH 3IIMCHIOBAJIH
NOBHOBAXEHHS, OKpPECJCHI 3aKOHOAABCTBOM, HE 3aTpUMyBaId 3’ sICyBaHHSA
TepMIHOBHX cIipaB. [Ipokypop 3/1HCHIOBAB PEBi3it0 B’ A3HUIIb, CTEKHUB 32 YTPUMAHHIM
apellTaHTIB, KpIM TOro OYB YINOBHOBaXXCHUN NPUILBHUAIIYBATH PpO3IJsSL] CIpPaB
yB’si3HeHMX. /{151 1pOoro BiH MIr OpaTH y4yacTh y 3aclAaHHSX CYJIB, a TAKOX 1HIIUX
MPUCYTCTBEHHUX MiCIlb TyOepHii [241].

MicueBuM OpraHoM coliaibHOTro crpsiMyBaHHs OyB [Ipuka3 rpomaicbkoi OmikH,
000B’s13KOM  SIKOTO OyJIO0 OMIKYBAaTHCS IIKOJIAMU, CHUPITCHKHUMH OyJIWHKAMH,
JiKapHAMU, OyJUHKAMH JIS TPUCTAPUINX, MOPAHEHUX Ta TMOKATIYEHHX, HECIIOBHA
po3yMy. 3HauHy yBary BiH NPUAUIAB (YHKIIOHYBAHHIO IIKLT Ta YYHIHUIL 3 METOIO
MOIIMPEHHS POCIMCHKOI OCBITHHO-KYJIBTYPHOI Mepexi. BiH Takoxk (yHKIIIOHYBaB, SIK
Ba)XXJIMBA KPEAWTHA YCTAHOBA, OCKIIBKU PO3MOPAIKABCS OJHOPA30BO BUIIICHUMHU
JIEp’)KaBHUMH KOIITAaMU Ta HaJaBaB iX JBOpsiHAM y OOpr mij 3acTaBy Mae€TKiB. Y
3aximHuX TyOepHisax Pociiicekoi immepii (KuiBchkiii, BommHchbki#, Ilomiabcbkiit)
BEpPXOBHA BIaJa pO3LIMpUa HOro ciyxk00BuH ckiag — OyJo BBEACHO 10 HOro
IITaTHOTO PO3KJIaay I'yOepHCHKOIO IPEIBOAUTENS IBOPSHCTBA.

[Ipuka3y rpomMajchKOi OMIKM MHIANOPSAIKOBYBaIUCS MicueBi JikapHi. Jlokrop,
JiKap, NiUIiKap Ta JIKapchbKi y4H1 OyJIM YIIOBHOBAXEH1 CTEKUTHU 3a CTAHOM 3/10POB’S
HACEeJICHHsI, BIJIMOBIIAJIN 3a MPUUHSATTS MIBUAKUX 1 I€EBUX 3aX0/1B Y pa3l MOMUPECHHS
en1eMI0JIOTTYHUX XBOPOO, PO3MOBCIOKYBAIM CEpeJl HACEICHHS 3HAHHS PO TIri€HY 1
3I0pOB’sI, TIPO criocoOu 3anmobirands XBopodam [246].

VY moBiTax CTBOPIOBAJIUCH MTOBITOBUHM Ta HWKHIN 36MCBKUH CYII, Y SIKUX (yHKIIIT
HOJIILIEUCHKI 1 CyAOBl MoeaHyBanucs. Tam ke BIAKpUBAIUCS ABOPSHCHKA OMIKA Ta

HUKHSL pO3MpaBa. Buily moBiTOBY afMiHICTpaTUBHO-TIONIIEHCHKY IMOcagay o0iiiMaB
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3eMCBhKUI CTIPABHHUK, 1110 0OMPABCs IBOPSHCTBOM KOKHI TpU POKH. BiH 30008’ s13aHMit
OyB KOHTPOJIOBATH TOTPUMAHHS T'POMAACHKOi O€3MeKH, CBOEYaCHE Ta y MOBHOMY
00csA31 HAIXO/KEHHS JEp’KaBHUX MOJATKIB 1 BUKYNHHUX IulaTexiB. /o kona ioro
MOBHOBAKECHb BXOJMJIA BIAMOBIIAIBHICTh 3a CTaH JAOpIr, Nepemnpas, NepeOyBaHHS
BIMCHK, MOXKEXKHY Oe3neky. BiH jxe MaB 3a0X0uyBaTW HACENEHHA 10 3eMIIepOOCTBa,
PaIbOBUTOCTI, CTBOPEHHS XJI10HUX 3amaciB. CaMe TOMy CIIPaBHUK TaKOXX OYOJIIOBAB
36MCBKUH CyJl 3 TPaBOM NMPU3YNUHATH Horo pimeHHs [248]. Takum dyuHOM BiH OYyB
[OBHONPAaBHUM ITOMIYHUKOM TIyOepHaTopa y MOBITI, aje (PaKTUYHO 3aj]exaB Bij
MICIIEBUX JBOPSH, OCKIJIBKU Ti Horo oOoupaym. [[ns HeWTpamizarii 1miei mocaam Bif
BIUTMBY MICIIEBOI 3HATi, HE 3aBXKIU JIOSUIbHO HAJAIITOBAaHOI JO BEPXOBHOI Biaau
IMIIEpii Ta 1J1s1 HOCUJIEHHSI KOHTPOJIIO 32 TOBITOBUMU ycTaHoBamHu [lasno I 14 sxoBTHA
1799 p. BuAaB yka3, 3a SKMM Yy 3aXiIHUX T'yOepHISIX 3€MCbKI CIPAaBHUKHU IOYaJIU
IpU3HAYATUCh HAYAJIbHUKOM ryOepHii [244].

Jlyist ynpaBiiiHHS MiCTaMU Ha YKpaiHChKUX 3eMJIsIX y ckiaai Pocilicbkoi immepii
3ampOoBaKYBAIKMCH TPAAMININAHI 71 IMIepil ycTaHOBU. BHACTIAOK 1IbOTO Ti CTaBajau
HEHTpaMU aJMIHICTPATUBHOI, CYJIOBOi, BIMCBKOBOI Ta pENIriiHO1 BiIaaM, BIJITAK
KOPHUCTYBAJIMCA TIEpeBaraMM y TMPOBEACHHI SpPMapKiB Ta BCTAHOBJIEHHI ITYHKTIB
CTalllOHApHOI TOPTiBJIi, sKa 3a00poHsuIach y cenax. 3rigHo «XKamyBaHoi rpamMoTu
mictam» (1785 p.) y ryOepHisiX CTBOPIOBAIKCS MaricTpaTH, CUPITChKI Cyid, 3arajibHi
MICBK1 IyMHU Ta BUKOHABY1 OPTraHU — IIECTUTIIACH] 1yMU. ['OpogHnYMil mpu3HavYaBCs y
MOBITOBE MICTO JiJisi 3a0e3Me4YeHHs] BUKOHAHHS 3aKOHIB 1 YyKa3iB, KOHTPOJIIOBAB
BUKOHAHHS DillleHb CyZAiB. BiH, sIK 1 MOBITOBHI CIpaBHUK, CTEKHUB 32 HAJICKHUM
CTaHOM MOCTIB, BYJIUIIb Ta Ka3€HHUX Oy 11BEJIb, 1110 epedyBaii Ha TEPUTOPii MicTa. Y
HOT0 po3nopsI>KeHH] nepeldyBana mrartHa KoMaHa 3 BiiCbKOBUX Ta MIChKa MOJIIIIi,
CIIMPAIOYKCh Ha SIK1, BIH 3a0e31euyBaB CTa0lIbHICTh [246].

MaricTpatu noejHyBaiu 1 CyA0Bi, 1 aAMIHICTpaTUBHI (yHKIIIi. BoHU BUpilTyBaiu
KpUMiHaJIbHI Ta IMBUIBHI CIpaBH MilllaH, Harjsgadd 3a CTATHEHHSIM IIOAATKiB,
POJIAKeM MICHKUX OYJIWHKIB UM 1HIIUX CIIOPYJ, IO HaJeXaIn MicTy. Marictparu
IPOBOJMIIM NIEPENHUC MICUEBUX KYIILIB 3 I€TaJbHUM PO3’ICHEHHSAM IX MaTepiajIbHOIO

CTaHOBWIIIA, MPO WO TMOBIIOMIISUTH TYOEpHCHKE TMpPaBIiHHSA Ta KA3CHHY IIajaTy.
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Ocranns 3a0e3medyBana iX IS IBOTO CHEIIAIbHUMHU PEBI3IMHUMH KHUTAMH.
3acHOBaHI MPU KOKHOMY MaricTpari, CUPITCbKI CyJHd OMIKYBaJUCh KyNEIbKHUMH Ta
MIIIAHCHKUMU BJOBaMHU, CUpoTaMu [246].

Opranom MICBKOI BIaJy SIBISUIACH JlyMa, JI0 CKJIaay SIKOi BXOJAWJIM TOJOBa Ta
BUOOpPHI BiJ KOXHO1 MIChKOi BepcTBU. BoHa 3acijana pa3 Ha TpU POKH Ta y pasi
notpebu 3’sicyBaTu TepMmiHOBI 3aBraHHs [243]. Ha Mmicbky Aymy BepXxoBHa Biaza
NoKJIa/iana 3/1MCHIOBATH 3arajbHUN HarJgl 3a MPOJOBOJBLYMM CTAaHOM Y MICTI, Ta
HECTH BiAMOBIJAIBHICTH 32 CTAOUIBHICTh Y HBOMY Ta Horo mepeamicti [240]. A ans
IILOTO JI0 KOJIa il TOBHOBAXXEHb BITHOCHIIOCH 3a0e3MeueHHs Oe3nepediiiHol TOPTiBIi.
Ockinbku Michbka Ayma OyJjia IOPUIAMYHOI OCOO0OI0 3 MpPaBOM BJIACHOCTI, TO y 1i
Oe3mocepe/iHIi BIANOBLAAIBHOCTI MepedyBaid MichbKl OyZ0BH. BoHa X NOKIMKaHA
OyJia He JuIe PEMOHTYBATHU CTapi, a i OyayBaTH HOBI.

[Tin yac 3anpoBaJXkeHHS TyOEpHCHKOI MOJENI YNpaBliHHS Ha YKPaiHChKUX
3eMJISIX BEpPXOBHA BJIaJla CTUKAJach 3 HEBJIACTMBUMHM JJIsl HEi MUTAaHHSAMHU. 30Kpema.
[Ticns 3axomenHs Teputopiid konuiHbo1 Peui [Tocnmonmroi, imnepcbka Biama Oyia
3MyILIEHA HaJaroJKyBaTH CTOCYHKHM HE JIMLIE 3 HUIAXTOK — MICIEBOKO €JIITOI0, a i
paxyBaThcs 3 MPOXKUBAHHAM 3HAYHOI YHCENIBHOCTI €Bpeichkoro erHocy. Jlo
npueaHaHHA [HMX 3eMelb Pociiicbka iMmmepis He Majia JOCBiJly HaJjJaroJKeHHs
B3a€MOBIIHOCHH 3 €BPESIMHU, OCKUIBKH JI0 ITHOTO YaCy YHCENIbHICTh X OyJia HE3HAYHOIO.
CuryaTuBHa MOJENb iX MOBEIIHKM BMMAarajia Bijl OpraHiB BIaAM IUIECIPSIMOBAHOI
HOJIITUKH ¥ ToMY yKka3oM BiJ 23 sunHs 1794 p. Karepuna Il Hamaranacs po3cenuTu ix
10 MICTax 1 MICT€UKaX, 3apEECTPYBATU Y MICHKUX KHUTAX 1 MAMOPSAKYBATH MICIIEBUM
marictpatam. €BpesM J03BOJHIM KOPUCTYBATHCS TOpPraMH Ta MiIaHCHKUMHU
IPOMHUCIIAMU, 330X04UyBalach iX CHIBIpald y TPaIULUIHHUX I HUX cepax TOPTiBiIi,
OpEH/IM, MO3MKM. IX 3aHATTA PYyKOAULIAM i PEMECIaMH Majo IOKBABUTH MiCIEBY
TOPTIBIIIO Ta PO3BUTOK MicT. Byno 30epexeHo opraH camMoBpslyBaHHS €BpPEUCHKOI
OOIMMHM — Karaj, SKWM paHillle BUKOHYBaB IOJATKOBI, aJMIHICTpPaTHUBHIi, CYOBI,
KYJBTYPHI Ta PeNIriiai GyHKIIi.

[TpaBninHs iMnepaTtopa [1aBna [ BHECIO 3MiHM Y CXEMY TEPUTOPIATILHOTO MOALTY

Pociticbkoi iMmepii Ta ckian aaMiHICTpAaTUBHUX OPTaHiB 1 YHHOBHUIILKOTO anapary. 3
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12 rpyanst 1796 p. HaMiCHUIITBO, SIK TEPUTOPiaJIbHA OJMHHUIIS, BUBOIUIIACH 3 YIKUTKY 3
JIKBIALIE0 1HCTUTYIIT reHepan-ryoepHaropcTBa. Ha teputopiax, siki notpedyBanu
J0JIaTKOBOI'0 CHUJIOBOrO KOHTpouto, IlaBno I mpu3HauuB BICHKOBUX I'yOEpHATOPIB.
3okpema, 1796 p. Oyno 3acHOBAHO KaHUEIAPIIO MOAUILCHKOTO BIMCHKOBOTO
ry0epHaTopa, SIKOMYy B MHUTaHHSX IMBUIBHOTO YIPABIIHHS MIANOPSIKOBYBAINUCS
Ioninschka, Bonunchbka Ta Minceka (1o 1801 p.) rybepnii. Ix moBHOBaskeHHs
OKpeCIIIOBaIUCH cTaTyToM «IIpo mosiboBYy MiXOTHY CIIy»KO0Y», BUAaHOMY 29 ucTonana
1796 p., sKi y 3araibHUX puUcax CHIiBMagamu 3 (YHKIIIMA KOMEHIAHTIB, a IS
3a0e3MeUeHHs] aJIMIHICTPATUBHOTO PETYJIOBAaHHSA iM MIiAMOPSIKOBYBajach MiCIIeBa
nouiris. OcoONMMBUMH PO3MOPSKEHHSIMU Ha HUX MOKJIAAAIOCS 1 aJMIHICTpaTUBHE
ynpasiiHHA. Big BIICEKOBHX I'yOepHATOPIB BEpPXOBHA BJlaJla BUMaraia KOOPAHUHYBATH
IMBITFHUX, 3a0e3leuyBaTH CTaOiUIbHICTL Ta Onaromoiyyus y BBipeHOMY Kpai. Ix
Ha/I3BUYAHY pPOJb MiATBEPKYBAIO OTPUMaHE MPaBO 3BEPTATHCH OCOOMCTO [0
iMIIepaTopa 3 MPOMO3UIISIMH MPO O1aroycTpiii TyOepHiil — mpeporatuBa KOJUIITHIX
reHepan-ryoepHaTopiB.

3a posnopsyxkeHHsaM [laBna | ckacoByBanmcst cepeiHl Cy10B1 1HCTaHIII1, @ TAKOX
HWDKHI pO3IpaBHU, 3aMiCTh KPUMIHAJIBHOI 1 IIUBUILHOI MOYajia JISTH manara cyay Ta
posmnpasu (LlItatu). bByno ckopodyeHo ckiiaJ Ka3eHHOI MajlaT, HUKHBOTO 3€MChKOTO
Cylly Ta MpHKa3zy rpoMaachbkoi omiku. Jl0 OCTaHHBOTO BXOJWIIU JIMIIE TyOepHaTOp Ta
ryOepHCHKUN MPEABOAUTEINb TBOPSHCTBA, & KAHIIGIAPCHKUX CITY>KOOBIIIB IPU3HAYAIN
3 IHIIUX IPUCYTCTBEHUX MICLb I'yOepHii. ¥ MoBITaX CKacoByBajlacs 10ca/ia MOBITOBUX
3eMJIEMIpPIB, CTPSTYHX, & YUCIIO IPOKYPOPIB CKOPOTHIIOCH 10 OJTHOTO — TYOEPHCHKOTO.

Hlo6 3pemeBUTH JepXKaBHUW amapaT yOpaBliHHSA, YyTPUMaHHS Cy/iB
NOKJIaIaJIOCh Ha MICLEBHUX JABOPSAH, SIKI OIUIAYyBalM CIyKOy pagHHUKIB Ta acecopiB
TOJIOBHOTO CyJy, NOBITOBHUX Ta HIKHIX 3€MCBKHX CYAIB 3 iX KaHIEJSPISIMH,
ryOepHCBKUX 1 TIOBITOBHUX 3€MJIEMIpPIB, apXITEKTOPiB, MEXAaHIKIB, MEIUYHUX
YMHOBHUKIB Ta TOBUBAJIBHUX 0a0OK Jikapchkux ympas. s mpukiamy 3 JBOpSH
(msixtr) BonmHCBbKOT TryOepHii Ha 11l moTpedu mopiyHo 36upanu 63 Tuc. pyo., y

JIutoBewkiii ry0OepHii — 104 Tuc. py6., y KuiBcbkiii — 72 THC., @ Y BHYTPILIHIX

165



SCIENTIFIC APPROACHES IN JURISPRUDENCE
rybepHisix 11 cymMa He mnepeBummyBasia 50 Tuc. [245]. Marictpatd TOBHICTIO
YTPUMYBAJIUCH 32 KOILITU MICHKUX JKUTEIB.

[Iomo ykpaiHChKUX 3€Melib, 5Kl 3axonuia Pocilicbka iMmepiss BHachiiok Peui
nocrnoyntoi, To IlaBmo I Hamap ryOGepHissM CcTaTyc «OCOOJUBHX IpaB 1 MPHUBLICIBY.
Bnacaigok 1nporo 10 KiHIls HOro MpaBiiiHHS I1sUTM CEMMUKH, TBOPSHCHKUM TOcagam
MOBEPTAJIMCSA KOJIUIIHI HAa3BU, 3alPOBADKyBalHCS mocaau ¢ickami. OgHaKk 3MiHU
NpOICHYBaJdW JIMIIE J0 KIHIA Horo mpaBiiHHA. BepxoBHa Biaga He Oaxana
3ampoBaKyBaTU Ha YKPAlHChKUX 3€MJISIX BIJIMIHHOI OpraHizailii BJiaju, a HaBIAKu
NPUINBHUAINITYBaIa 3alpOBa/KEHHS MICIEBUX 3arajibHOIMIIEPCHKUX OpraHiB, abu
SAKHAUIIBU/IIIE 3/10JaTH OMIp 1 TPUILIBUALIMTY ACUMIISLIIO MICIEBUX €JIIT.

Pocilicbka immepis Ui ONaHyBaHHA TEPUTOPIAMHM Cy4yacHOi YKpaiHu
BUKOPHCTOBYBaJIa HE JIMILIE apMito, a i Jiep>kaBHUM anapaT Binagu. Ckian, CTpyKTypa
Ta QYHKUIT J€p>KaBHUX IHCTUTYL1HA OYJIM TAKUMU, 10 TPAKTUYHO HE BIJIPI3HSIIUCA Bij
BHYTpIIIHIX TyOepHiil. Jluime BpaxoBylOuYu €THO-COIiabHI OCOOJHMBOCTI 3€MEb,
NPUKOPJIOHHE PO3TAllyBaHHS JEAIKUX TyOepHiii Ta mnepeOyBaHHA TaM 3HA4HOI
YUCEJBHOCTI ~ BINCBK 3MYCHJIM  BEpPXOBHY BIAJy CTBOPIOBAaTH  JOJIATKOBI
(GYHKII0HATBHO-CTPYKTYPHI HACTUHH B MEXaX 3alPOBA/KEHUX I'yOEpHCHKUX YCTaHOB
ab0 mpu3HayaTH JOAATKOBUX YMHOBHUKIB. OfHAK T'yOepHCbKa MOJENb YNPaBIIHHSA

iCHyBasIa TpUBAJIMH Yac 1 3a0e3euyBaia BAKOHAHHS 3arajbHOIEPKaBHUX 3aBJIaHb.

166



SCIENTIFIC APPROACHES IN JURISPRUDENCE

15.2 Bix codicri mo I'. I'ponisi: koHnenTyasizanis NpupoaHOro NpaBa

Bimomuii amepukaHCHKUI MOJITOIOT MHHYJIOro cTomiTTs Pobept bepxi,
(bopMyITIOI0UN KOHIICTIIF0 TIep10AU3aIlil MOJITUYHUX BYEHD BiJl X BAHUKHEHHS 10 XX
CTOJIITTS, HA3BaB Hally €M0XY, OCTAHHBOIO B HOr'0 MEPEINIKY, COLIAIBHOIO €M0X0k0. BiH
BBAXKaB, 110 OCHOBHUM KPHUTEPIEM BKa3aHOI MEPIOaU3aIliil € TaK 3BAHUM «IyX Yacy» —
CYKYITHICTh OCHOBHUX, CTPHKHEBHUX, KOHIIENITYaJIbHUX JJIsI KOXKHOTO iCTOPUYHOTO
nepiosy 171ed, HaBKOJIO SIKMX PO3rOpTAIOTHCS YCI NOJITUYHI BUYEHHS TAHOTO MEPIOLY.
B «ayxoBi uacy» KOHIIGHTPYEThCS, TAKUM YWHOM, T€ OCHOBHE, IO NpPHUTAMAaHHE
KOXHOMY 1ICTOPUYHOMY YacOBi, KOXKHIM ICTOPUYHIN €mocl MOJITUYHOT AYMKH. «Jlyx
qgacy» - 1€ Taki co01 «OKYJSIpH», «JIIH3U», Yepe3 K1 K 1HAMBII, TaK 1 yCs JIOJChKa
CIIJBHOTA CHPHIMAIOTh HABKOJUIIHIA CBIT, CBOEpiAHE «OadeHHS» CBITY y HOro
HAWTOJIOBHIIIMX BUMIpaX — OHTOJIOTIYHOMY, aKCIOJIOTYHOMY, MOJIITUKO-IIPABOBOMY,
CBITOTIJIATHO-IYXOBHOMY TOI0. Ha3BaBiu Hally €rnoxy «COLiaJibHUM JyXOM 4Yacyy,
aMepUKaHChKUH JOCIIITHUK OKPECIMB rOJIOBHE B Hill — MpaBa i CBOOOIU JIIOIUHH.

JIIHicCHO, SIKIIIO MPOCTEKUTH OCHOBHI MOITHYHI TCHACHIIT OCTaHHIX JIECSATHIIITH,
TO MU MOKEMO TBEPIO TOBOPUTH MPO T€, 110 TEHACHIIS MPAKTUYHOTO CTBEPIKECHHS
npaB 1 cBoOOA IpOMaJsiH ChOTOAHI CTaja MPIOPUTETHOIO ISl JIOCTATHBO BEJIMKOL
JacTHHM JtoicTBa. OUeBUIHO, TOBHOIO MipOIO BOHA OyJia akTyalli30BaHa MPUUHSTTIM
I'enepanbHoto Acambineero OOH 3aransHoi aeknapaitii mpas jgtoauau 10 rpyaus 1948
poky. MaOyTh, HE OCTaHHBOIO PUYMHOIO HAPOHKEHHSI I[LOTO BEIMYHOTO JOKYMEHTa
B icTopli JIOACHKOI muBLII3aIii Oyiau JBI CBITOBI BIWHM, SIKI 3a0pajivi JECATKH
MUTBHOHIB JIOJICHKUX KUTTIB. OAHOYACHO BOHHU MPOJEMOHCTPYBAIU HAA3BUYANHY
KPUXKICTB JIFOJACHKOTO OYyTTSI B KOHTEKCTI MEPECITiTyBaHHsI IHTEPECIB MOJITUYHUX EIiT,
HaIii, aepxaB Tomo. OcoOaMBOT yBaru 3aciiyroBy€ HU3Ka MOJIIA MOYAaTKy HOBOTO
TUCSYOJIITTA, CBIAKAMU SIKHX MU € ChOTOJHI 1 fIKI 1€ OUIbIIE 3aroCTPIOIOTh SK
npoOieMy mpaB 1 cBOOOAW JIOJWHU B IIJIOMY, TaK 1 OCOOJHMBO THUTAHHS IIIOJO
OpUPOAHUX TpaB Jrojed. OueBHIIHE 3POCTAHHS CYyBEpEHI3MY, HOBITHI TEHIEHIII
HApOCTaHHS BOJIOHTAPU3MY Ta aBTOPU3MY Yy JIEIKUX MPOBITHUX KpaiHax cBity (Pocis,

Kwuraii, CIIIA ToIm10), MEBHOIO MIPOI pPO3YapyBaHHS J1OEpaIbHOIO 17C0JIOTIE 1
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JEMOKPATI€r0, 110 3YMOBHJIO PEBIi3il0 iX 0a30BUX IOJOKEHB, BIIKPUTE HEXTYBaHHS
HOpMaMH MI>KHApOJHOTO IIpaBa 3 00Ky CUJIbHUX CBITY LIbOI'O BUHOCSTH IPOOJIEMY MpaB
1 cBOOOJ JIOAVMHU Ha HOBMH piBE€Hb. B LbOMy KOHTEKCTI 3BEpPTaHHS A0 TEMHU
IPUPOAHOTO MpaBa JIOJIMHU € HE TUIBKU BUIIPABJAHUM, ajie i HEOOXI1THUM.

Pazom 3 Tum, 1 He OyAy OpUTIHAIBHUM, SKIIO CKaxy, IO BKa3aHa BUIIEC
TEHJICHITiST 3pOCTAl0uO0il akKTyasizaiii Ta MOJITUKO-IOPUINYHOTO KOHCTUTYIOBAHHSI
npobOjieMu TpaB 1 CBOOOJ JIOJMHM Ma€ TIPYHTOBHI KopeHl B ictopii. OcTaHHS
JIEMOHCTPY€E HaM HU3KY (QyHIaMEHTATbHHUX MPABOBHX JIOKYMEHTIB INTMOOKO1 IABHUHH,
SK1 CIPAaBWJIM BEJIWYE3HUH BIUIMB Ha PO3BHTOK JIIOJICHKOI IuBimizamii. Cepen HHX,
3okpema Konexc Xammypani (3BeieHHs 3ak0HIB XaMMyparii) — OJUH 3 HalJaBHIIINUX
1 Haiikpaime 30epeXeHUX 3aKOHOJAaBUYMX JOKYMEHTIB CTapoJaBHbOro BaBuiony,
ctBopeHuii 6mu3bko 1780 poky no Hamioi epu. Lleit rpyHTOBHUIN NMPaBOBUN IOKYMEHT
PEryJIoBaB MPAKTHUYHO YC1 Cepr TOrOYaCHOTO MKUTTS: LUBLIbHI, TPYAOBI, ILTIOOHO-
CiMEWHI, KpUMiHaJbHI, KpPUMIHAJIBHO-MIPOILIECYalIbHI, 3000B’SI3yBajbHI  TOIIO.
HesBaxatoun Ha Te, mo ocHoBHa dyacTuHa Kopekcy Xammypari cTocyBaiach
MOKapaHb, B TOMY YHCJI CMEPTHOI Kapy 3a MOPYIICHHS 3aKOHY a00 HeUeCHI BUNHKH, B
oMy BiH OyB, O€3CYMHIBHO, CIIpSMOBAaHUN Ha TIpaBOBE YJaIITyBaHHS
KUTTETISITBHOCTI TOTOYaCHOTO CYCIUIBHOTO OpraHi3My, 6€3 sIKoro ocTaHH1i HE MaB Ou
MO>KJTUBOCTI BUYKUBAHHSI.

[Ile omHi€0 BaXXJIMBOIO BIXOK Ha MIIAXY IMPABOBOI OpraHizaiii JIOACHKOTO
CYCIIIJILCTBA CTajJ0 CTBOPEHHs TaK 3BaHOTO PHMCHKOro mpaBa — MpaBOBOi CHCTEMU
CTapoJaBHbOTO Pumy, sika nisyia MpakTUYHO HA YChOMY MPOTs3i icHyBaHHS PuMChKOi
JIEpKaBU: B HAPCbKU MepioJ, pecnyOiKaHChbKUM Ta B yacH iMriepii. DyHKIIIOHyBaHHS
PumMcbKkoro mpaBa 3axonuMMoO BEIWYE3HUN MEPIOJ Y PO3BUTKY 3aX1THOEBPOIEHCHKOI
JIOJTHOCTI, MOYMHAKYM Bia 3akoHiB J[BaHamuatu Tabiuipb, 1m0 Oyjau CTBOpPEHI B
cepeauHi V cTomitts 10 Hamoi epy, 1 10 Konekcy FOctuniana (529 pik). Ile — enoxa B
OUTBIII HDDK TUCAYY POKIB, €M0Xa, sIKa TMOCIYXHJIa OCHOBOIO IMPAaBOBUX CHUCTEM Y
3axigHiit €Bpori, a Takox y CxigHii PuMmcekiit immepii.

[ToTpiOHO ocobnuBo BigzHauuTu Benuky Xariro BonbHOcTel (Marna Kapra),

nignucany 15 gepBHs 1215 poky koposnem Auriii loanom be3zemenbHuM Ta CKpITIICHY
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fioro medarkor. lleit HemepeciyHWil MOKYMEHT — (PaKTUYHO TIepIIa HeNucaHa
KOHCTUTYIIisl AHIIII, SIKa peryJitoBaia npasa i MpuBiiei (peonanbHOI 3HATI, Ha/laBalia
cB00OAM LIEPKBI Ta 3000B’sA3yBajia KOpOJd JOTPUMYBATHCh 3aKoHIB. Benuka Xapris
BOJILHOCTEM, OUEBUIHO, TAKOXK OJIMH 3 MEPIIUX B ICTOPIi €BPONEHCHKOI IUBLTI3AIlli, Ta
1 yCbOI'0 JIFOJICTBA JJOKYMEHT, 1110 HAPOJUBCS B PE3YJIbTaTi TOCTPOi OOPOTHOM MEBHUX
BEPCTB TOTOYaCHOTO aHTJIIMCHKOT0 CYCIiILCTBA 32 CBO1 IpaBa i CBOOO 1, SIKUM JIO TOTO
MOHOIIOJIBHO PO3MOPSKAaBCs KOpoiab AHIMIII. 30KpeMa, XapTis 3akpinuia MpaBo
MPUBATHOI BJIACHOCTI, HEIOTOPKAHOCTI Ta CBOOOAM JIOAMHH BiJ KOPOJIBCHKOTO
abcomotu3my. Benmka XapTis BOJBHOCTEH cTajla TPYHTOBHUM TIPOJIOTOM IS
HAaCTYNHMX  BIKIB, 30Kpema, €mnoxu BiIpo/keHHs, sKa IpHUHECTa B
3aX1IHOEBPONEUCHKY KYIbTYpPY 1€l JIOAUHU, 1HAUBIYATbHOCTI, BIpDOTEPIUMOCTI 1
CBOOOIM, 3aKOHOJABYO 3aKPIIUICHI Yy HU3I €BPONEUCHKUX KpaiH. MoOXKHA TakKoX
3rajjaTv JIeKJapanito mpas JIoauHu 1 rpomaasHuHa (Opanis, 1789 pik) 1 buuis npo
npaBa (CIIA,1791 pik), 1 iHII JOKyMEHTH. BCl BOHM BHECIHM CBOIO YacTKy B TOM
IpoIIeC, SIKUM BUPIC y HAIIl Yac Y CBITOBY TEHJICHITIIO.

3 iHmoro OOKy, BapTO 3a3HAUMTH, IO BKAa3aHI BHUINE JOKYMEHTH, SIK 1 cama
3aranibHa AeKJaparltis pas JIFOAUHU Ta 1HIII, 110 OYJIU MPOTOJIOIICH] Mi3HIIIe, BAHUKIIH
HE Ha MOPOXKHBbOMY MicIl. 3 AaBHIX JaBEH 3BUYAiTH1 JI01, @ TUM OLJIbIIIE IHTEIEKTyalln
PI3HHX KpaiH Ta emnoxX po3MipKOBYBaiu Hall heHomeHoM mnpaB jroauHu. Lo € mpaso 3a
CBOIM 3MICTOM 1 CYTTIO. SIK€ BOHO € BIJ NPHUPOJHU, HE3AIECKHO BiJ JIIOJCHKOIO
BCcTaHOBJIEHHS? Yu ICHYIOTh 00’ €KTHBHI, HE3aJEXKHI BlJl CAMHUX JIIOJEH Ta Jep>KaBH,
OHTOJIOTIYHI Ta IIHHICHI KPUTEPIi, IO T03BOJSIOTh 3 MAKCUMAJILHOIO JIOCTOBIPHICTIO
BIIPI3HUTH TIpaB€ BiJ HENpaBOro, MpaBO SK Take, BiJ NPUPOAM BiI TIpaBa,
BCTAHOBJIEHOI'O JepxaBoro? SKIO X Takl KpUTepil ICHYIOTh, TO SIK iX BUSBHTH,
OOTPYHTYBATHU 1 MPAKTUYHO 3aCTOCYBATU?

3naBanocs 0, aOCTpakTHi, BIJBOJIKAIOUl Ta CIEKYJISTUBHI MUTAHHS, SIKI JTYyXKe
JajaeKi BiJl JKUTTS 1 TOAATHCS JIMINE JUIS HEMOTPIOHUX, CXOJACTHUYHHUX JIHUCKYCIH.
[Tutanns, sKi, 37a€ThCSI, 30BCIM HE CTOCYIOTHCSI PEAJTbHOTO KUTTS TUCSAY 1 MUTBHOHIB
monei. OgHak Hi. B cormianbHii, MOMITHYHIN Ta 1 B yC1H JTFOJACHKIN pealbHOCTI 33 LIUMU

MMATAHHSIMH YiTKO MMPOrAa€ThCA IIPAKTHUKA JKUTTA, KA I0pa3y, dK TUILKY BUHUKAIOTh
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IIPaBOB1 KOJI1311, MOBEPTAE 10 HUX HE JIUIIIE OKPEMHUX JIFOJIeH, ajie i COollialibHI TPYIIH,
HApOJIU, HaIIil.

binbmie Toro, «mpo3a» KUTTS, K HE TUBHO, TyKE€ YacTO CTaBUTh NMUTAHHS HE
IPOCTO Mpo TpaBa 1 cBOOO M. PaHO uM Mi3HO BOHA 3aHYPIOETHCS TaK TNIMOOKO, IO
BUKJIMKA€E 70 PO3JIyMiB FOJIOBHE B HMX: UM € B3arajl B JIIOAEH MIJCTaBU IS MpaBa
moguau? Och YoMy BapTO CTBEPKYBATH, IO 3a yCi€i TMUOMHU (eHOMEHa TpaB i
CcBO0OJ JIIOJMHU Ta PI3HOMAHITHOCTI HOro BUMIpPIB 1 0ararcTB METOIOJIOTTYHUX
M1J1X0/11B HE3MIHHUM 3aJIUIIAETHCS OJIHE: BCE MOYMHAETHCS 3 TEMH IIPUPOJIHOTO MpaBa.
VY saxomMy 0 pakypci JOCTITHUKH HE PO3IIISIAIN TEMY JIIOJICBKUX IMpaB 1 CBOOO, BOHU
HISIK HE MOXYTh OMHUHYTH MpOOJIEMYy MPUPOJHOTO MpaBa K (yHAAMEHTAIBHOIO
BUMIpY 1€l OaratorpaHHoi TemMu. Came LHMM TMOSICHIOETbCS MIN JOCIHITHULIBKUMA
1HTEepec.

Tema mpupoHOTro MpaBa € OAHIEI0 3 HAWAABHIIIUX B 1CTOPIl 0ararbox HayK Mpo
JIEp>KaBy 1 MPaBO: MOJITUYHOT HAYKH, TOMITUYHOT (ijocodii, FOpUCTIPYACHINT TOIIO.
Ile 1 HE OUBHO: SK TUIBKU JIIOJMHA HABUMJIACS YCBIIOMIIIOBaTH cebe K ICTOTY,
OPUPOAHUM CTAHOM ICHYBaHHS SIKO1 € KOJIEKTUBHICTb, COL[IAIbHICTh — BIATO/I1 JIOTTYHO
1 00'€eKTMBHO BOHA CTaBUTh MHUTaHHS NPO IpaBa, iX MPUPOIY, MEXI Ta CIOCOOU
BTUICHHS. B 1IbOMy KOHTEKCTI BEJIbMHM I[IKaBOIO BUIJISAAE, HA MIM MOTJIs,
METOJIOJIOTIYHA  JIHIA  JOCHIDKEHHS  [poOJjeMu NPUPOJHUX TIpaB y
3aX1THOEBPOICUCHKIM 1HTEIEKTYATICTUIIl BiJ JaBHBOTPEUBKUX I1HTEIEKTYalliB J10
mucnuteniB HoBoro gacy, a paktudno Big codictib g0 ['yro I'poris. [lepmri ¢paktrano
3arMmovyaTKyBajdu TEOPETUIHUIN aHaIi3 TPUPOIHOTO MpaBa, IPyruit chopMyIroBaB oro
0aueHHS Ha OCHOBI PAaLIOHATICTUYHOI METOJOJOri 1 KOHCTUTYIOBAB K 3acCajHy
OCHOBY MPAKTUYHO1 KUTTEAISTLHOCTI JIOIUHH.

Axmio crpoOyBaTH BUPI3HUTH TI€BHI BY3JIOBI MOMEHTH HAyKOBHX PO3BIIOK
npoOieMu MPUPOJHUX MpaB Yy JAaBHIM couladbHO-(P110cO(ChKIA Hayll, TO MOXHA
BIICBHEHO Ha3BaTH CO(QiCTIB Ta ApicToTeNs. BUIBIICTh CydacHHX JOCIHIJIHMKIB IIi€T
TEMHU HaBITh HE AUCKYTYIOTh 3 MPUBOAY TaKOTO BHUCHOBKY. 3BUYANHO, Pi3HI TYMKH
I10J10 TPOMAJITHCHKUX MPaB MOXHA 3yCTPITH 1 Y TUX MUCIUTEINIB, SIK1 XKHUJIH 1 TBOPUIIH

K 710 codicTiB, Tak 1 micnsd Hux. OIHAK, BU3HAHOKO € JyMKa Ipo Te, IO B iCTOPIi
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X3aX1HOEBPONEHCHKOI IMMBLTI3aIl Yac akTyamizaimii mpoOiaeMu TPUPOAHOTO TpaBa
npunaaae Ha V-1V cToniTTS 10 HAIIOi €py — MOYaTKOBUH Mepiol PaKTUYHOTO PO3KBITY
NABHBOIPELBKUX  IOJIICIB, JABHBOIPELBKOI JEMOKpaTii Ta JAaBHbOIPELBKOI
IHTENEKTYyalICTUKU. A caMe€ BUHHUKHEHHS T€MHU MPUPOJHOIO MpaBa MOYUHAETHCS 31
cpo0 po3piI3HEHHS MIXK MPABOM MPUPOJIHHUM 1 MPaBOM NO3UTUBHUM. [lepir npuknanu
nporo Mu Oaunmo Bxke y ['ecioma, «cemu mynaperiB» Ta ['epaxmiita. Tak, [ecion,
OCIIBYIOYM CTBOPEHUX OOTaMHM MEPIIMX JIIOACH, TOBOPUTH MPO MpaBa 1 CBOOOIU IUX
JIO/ICH, SIKI TIOBHOIO MipOIO BTUIIOBaiach 1 Oymu piBHI 11t Beix. «OKumu T1 Jaroam, siK
6oru, 31 CIIOKIMHOI0, 1 ICHOIO TyMKOIO, TOPS HE 3HAI0YM, HE 3HAIOYH TPYIiB. | *KypiauBa
CTapiCTh J0 HUX HAOMMKATHUCA HE cMiia. 3aBXKJU OJHAKOBO CWJIbHI Oysn iX pyKH 1
HOoru. B mipax BOHM >KMTTS NPOBOJWIM. A BMHUpaIH, SIK HA4€OTO OOIMHATI CHOM.
Hecraua 6yna im H1 B YoMy He Bijoma. Benukuit Bporkaii 1 TUITHUMA caMi J1aBajiu COO0r0
BJISTUHI 3eMJ1i. BOHU K, CKIJTbKHM XOTLIOCS, IPAIIOBAJIM, CIOKIMHO 30Mpatoun 6aratcTaa,
- cTaja Bosiojiapi 0araThoX, JIFOO SI3HI CepIfo po3KimHuX...» [250]. OxHak, 3a3Havae
MOET, MPUUIYTh YacH, KOJH «TypOOTH BaKKi 60Ty AaayTh iM... [litu 3 GaTbkamu, 3
TITBMU — 1X 0aTHKH 3TOBOPUTHUCS HE 3MOXKYTh. UyKUMHU CTaHYTh TOBAPHUIIT TOBAPHIITY,
rocTio — rocroaap. binbiie He Oyje Mixk Oparamu JIr000BI, ik OyBasio Koauck. Ctapux
0aThKiB CKOPO 30BCIM MOBAXKATH MEPECTaHyTh... [IpaBay 3aMiHUTh KyJak... Ckopiiie
HaxaOll Ta JIMXO/II0 CTaHE IOIIaHa BigmaBaTucs» [251].

JlyMKH 11010 TIPUPOJHOTO TpaBa MOKHA 3HAWTH 1 B IHIIMX I1HTEJIEKTYasliB
Hasupoi ['pewii. Tak, y I'epaknita 3 Edecy 3ycTpiuaemo Takuii BuciiB: «MyapicThb
MOJIATA€ B TOMY, 1100 TOBOPUTHU ICTUHY 1 MPHUCITYXOBYBATUCS JO TOJOCY MPHUPOIH,
YUHUTHU 3T1IHO 3 Hewo» [252]. lock moaiOHe BucioBmoBaB 1 [lapMmeHin, ko BiH
OTOTO>XXHIOBAaB IYMKY 1 T€, IPO IO iCHye ayMKa. «OgHe 1 Te caMe, - NUCaB BiH, - €
TyMKa 1 Te, mpo 1o aymka icaye. Ockinbku 6e3 OyTTs, B AKOMY ii BUpa3, TyMKH TOO1
He 3HaWTtW» [253]. Habararo mi3Hille BKa3aHUX aBTOPIB PUMCHKUHM topucT [ aif
BU3HAYMB MPHUPOJIHE TIPABO K «IIPABO, IO TPUPOIHUI PO3yM BCTAHOBUB MK ycCiMa
monbmuy [254]. OnuH 3 BUaaTHUX iHTENeKTyalniB JlaBHboro Pumy, ¢imocod i
TEOpeTHK Aep>kaBu LlillepoH Takok HE OMUHYB TEMY IpaBa Ta MPUPOAU. 30KpeMa, BiH

nucaB: «Mu MaeMoO PO3TIIYMauyuTH MPUPOMAY TpaBa, SIKYy CIiJ IIyKaTd B MPUPOJII
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moguauy [255]. 1 nami: «ByeHi Myl BU3H&IM 32 MOTPIOHE BUXOIUTH 3 TOHSTTS
3aKoHy. | BOHU...MalOTh paIlito, - 32 YMOBH, 110 3aKOH (SIK BOHU 1 BUBHAYAIOTh HOTO)
3aKJIAICHAA Y TIPUPOII HAMBUIIIM PO3YMOM, SIKAW BEITUTh HAM YHHHUTH T€, IO CIi
YUHUTH, 1 32800pOHSIE TPOTUIIEKHE. .. b0 3aKOH € cuiI0r0 IpUpOAH. .. Buxoaumo x npu
OOTpyHTYBaHHI MpaBa 3 TOr0 HAWBUIIOrO 3aKOHY, KM (OYBIIM CHUIBHUM JIJISI BCIX
BIKiB) BUHUK paHillle, HXK Oy1b-IKUI MUCAHUI 3aKOH, TOYHIIIIE, paHiIle, HiXK OyIb-sKa
nepkaBa B3arayi Oyna 3acHOBaHa» [256]. MojkHa TPOIUTYBaTH 1 1HIIUX aBTOPIB
CTapOJaBHBOTO CBITY, OJHAK 3a3Hauy, L0 1€ OyJH JIMIIE OKPEeMi AYMKH 1 B IHIIUX
KoHTeKcTax. [{imicHu# K 1 IEBHOIO MiIpOI0 KyMYJIbOBaHUHN MIIX11 10 MPOOJIEeMH BCE XK
TaKH BIEPILE 3yCTPIUYA€ThCA Y COPICTIB.

Tema mnpuUpOJHOro mpaBa BHHUKIA Yy CO(ICTUYHINA AyMIll, OYEBUIHO, HE
BUIIaJIKOBO. BBaXkaeThcs, 110 el HANpsIM JIaBHHOTPEIbKO1 hisocodii un HEe BHepiie B
icTopii cTapoaaBHbOI 3axiqHOi €BpONM MojaMaB ycTaleHy Ha ToH vac (cepeanHa V —
1 momoBuHa IV cT. 10 H. €.) TpaaUIIiIO PO3TIAIATH TOJOBHUM 00’ €KTOM CBOIX PO3/TyMiB
HABKOJIMIITHIN CBIT — MPHUPOIY, KocMoc, BcecBiT. CodicTu mepIi 3aroBOPUIN PO
JIOAVHY K CTPHXKHEBE SIBUILE CBITY, K BUPIIMIAIBHUN 00’ €KT yBaru Mmyapenis. Takwuii
MiIX17, SK BIJOMO, BHPA3UBCS Yy 3HAMEHUTUX clioBax [Iporaropa, sxi midnum 1o
HamMXx AHIB: «JlfoguHa € MIpor yCiX pedeil: ICHYIOUHX, L0 BOHHM ICHYIOTb, 1
HEICHYIOYHX, 110 BOHU HE iICHYIOTH» [257]. A BiATak, 3pOOMBIIH JIIOJAUHY OCEPISIM
OyTTs 1 TOJIOBHUM MpeaMeToM (Hi10cohCHhKUX PO3ZMUCITIB, CO(ICTH paHO UM MI3HO MaJIH
MPUITH 10 MUTAHHS MPO ii CYyTHICHI O3HAKU K ICTOTU. TeMa MpUpOJHOro Mpasa, siK
MEHI BHJIA€THCS, — 3aKOHOMIPDHHMM HACTIJOK TOTO CBITOTJISIHO-THOCEOJIOTIYHOTO
MOBOPOTY, AKUH 31HCHUIIN COPICTH.

[IpoOnema mpupogHOro mpaBa BUHUKIA y CO(]ICTIB y 3B A3KY 1 3 LIE OJHIEIO
ocobnuBicTIO iX (inmocodcrByBanHs. IlpeAcTaBHMKKM 1IOTO 1HTEIEKTYaJbHOTO
HaMpsSMKY BUXOJWIW 3 1/1€1 MPO BIAHOCHICTh BCHOTO icHyrouoro. Ilmaton y cBoix
KOMeHTapsix moao [Iporaropa 3ayBaxye, 1m0 TOH BBaXKaB pedi TAKUMH, SKUMH BOHH
aBisOThCs MroauHl. «IIpoTtarop kasas, - 3ayBaxye [LnaToH, - o Mipa BCIX peuel €
J0IMHA, TOOTO IKUMHU peul SIBJSIOTHCS MEH1, TAKUMU BOHH 1 CYTh ISl MEHE, a IKUMU

(BOHU SBJISAIOTHCA) TOOI, Taki BOHU misa TeOe» [258]. IlomiOHMN KOMEHTap JTyMOK

172



SCIENTIFIC APPROACHES IN JURISPRUDENCE

[Iporaropa mu 3HaxoauMmo 1y Cekcra. «IIpoTtarop...Mipero Ha3uBa€ KpUTEPiil, peaamu
& — cpaBu/ Te, 10 pOOUTHCS/; TAKUM YHHOM, BIH CTBEPKYE, 110 JIFOJIMHA € KPUTEPIit
yCiX COpaB: ICHYIOUMX, IO BOHU ICHYIOTb, HEICHYIOUHMX, III0 BOHHM HE ICHYIOTb. |
BHACIJIIJIOK I[bOT'O BiH IPUHMAE TUIBKU T€, IO SABISETHCS KOXKHIN/ OKpeMid JTIOAUHI/, 1
TaKUM YUHOM BBOJUTH/ MIPUHILIMI/ BIIHOCHOCTI...» [259]. lle o3Hauae, 1o Hacmpas/l
CBIT € HE TaKUM, SIKUM BiH €, a € TaKuUM, SIKUM BiH SIBJISIETBCS KOHKPETHIN JIIOJIHMHI.
Tomy, 1110 KOXKEH JIIOACHKHUM 1HIUB1I BOJIOJIE K BiJl IPUPOAH, TaK 1 B 3aJIEKHOCTI BiJ
CBOE] COLIAIBHOCTI TAKUMHU MPUPOJHUMH 1 COLIAIBHUMH CHJIAMH, SIK1 pOOJISATH HOT0
0COOJMBUM, YyHIKaJbHUM, HETIOBTOPHHUM, OJIHE CIOBO — IHAMBIAyambHuUM. | came
HETMOBTOPHUN HAOIp MPUPOJHUX 1 COIIATILHUX SIKOCTEN Tat0Th MOXKIIUBICTh KOKHOMY
3 Hac COpUMAaTH, PO3YMITH 1 TJIIYMayuTH pedl, SBUIIA, HPEIMETH, MPOLECH
HABKOJIMIIHBOTO CBITY 1 caMuX cebe Tak, fK 1€ MOXKEMO JIHMIIE MU SIK OKpEMIIIHE,
1HUBITyalIbHE, HemoBTOpHE. OCh YOMY Y MOIVISIIaX HA KOHKPETHI peyl UK Ha BECh CBIT
He MOke 0yTu enuHo1 qyMKu. CodicTH 3BeNH ICTUHY J0 Cy0’ €KTUBHOCTI KOHKPETHOI
JIOJIUHU, TTOCUJTUBIIY CBii BUCHOBOK MPO T€, 110 BCE BITHOCHE.

3 1HWoro OOKy, Te€3a MpPO BIAHOCHICTh PEYeil 1 CBITY MPUBEIHA IPEICTABHUKIB
JTABHBOTPEIBKOTO cO(i3My J0 TYMKH PO BIAHOCHICTD JIOJICBKOTO OYTTS. A OCKIJIbKU
1€ TaK, TO 1 mpaBa 1 CBOOO 1M JIFOAUHU € BIIHOCHUMU. TO/1 BUHUKAE JIOT1YHE TUTAHHS
Ipo T€, YW € B3araji B JIOJCHKOMY ICHYBaHHI IIOCh Bi4HE, CTaOlIbHE, TaKe, M0 HE
nignaeTbes 3MiHaMm. CaMe 11e KOHTEKCT JIOTiKKM codiCTiB BUBIB iX Ha mHpoOemMy
IPUPOIHOTO TPaBa.

B KOHTEKCTI BHUIIIECKa3aHOTO MOXKEMO C(hOPMYJIIOBATH JiBa BUCHOBKHU. [leprmii
MOJISITa€ B TOMY, 1110 MpaBa JIF0IMHU € BITHOCHUMHU, SIK 1 yce B CBITI. J[pyruii akTyanizye
NUTAHHS MPO ICHYBaHHS HE3MIHHMX, BIYHHMX JIOJCBKHMX IpaB. Y LbOMY KOHTEKCTI
BIJI3HAYMMO JIBa BY3JIOBHX JOCSTHEHHsS codicTiB. [lepine moB’s3aHO 3 BBEICHHSIM B
HAYKOBUH BKHUTOK TIIOHATTS «IPUPOJHE TIPABO», «IPaBO MPUPOIN», a JpYyTe
BIJIMOBIAHO 10 I[bOTO, IMOJATAJIO Yy PO3BEICHHI IOHATH «IPHPOIHE IPaBO» 1
«mo3uTuBHE MpaBoy. 11010 ocTaHHBOTO, TO HOTr0 COGICTH PO3YMIIH K MPaBO, SIKE
OTPUMYETHCS JIIOJUHOIO B 3aJI€KHOCTI BiJ] TOrO CYyCHUIBHOIO CEpENOBULIA, B AKOMY

BOHA 3/IICHIOE CBOIO KUTTEMISUIbHICTh. B 1IbOMYy BHUIAAKy MpaBO JIIOJAWHH HE €
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CTablIbHUM, BIYHO OJTHAKOBUM, Ha MOr0 3MICT BIUIMBA€ HHU3KAa HAMPI3HOMAHITHIIITUX
3a CBOIM IOXO/DKEHHSIM, CHJIOI, crocobamMu 1 (QopMaMu MpOSIBY CyCHUIbHUX
yuHHUKIB. Cepell HUX K 00 €KTHBHI, Tak 1 cy0’ ekTHBHI. [lo3uTHBHE IpaBo, TaKUM
YUHOM, HE 3aBXIU BIAMOBIJAE JIIOJCBKUM IMOTpedaM, OCKUIbKH HOTro 3MICT — CYTh
iHTerpanpHe BiJ Oaratbox (akrtopis. IlIBuamie 3a Bce, MOro 3MiCT BU3HAYAETHCA
PIOPUTETOM THX YU 1HIIHUX TPYMOBUX IHTEPECIB Y KOHKPETHUX yMoBax. Lle o3Hayae,
0 Take MpPaBO MPAKTHUYHO HIKOJIM HE MOXKe OyTH 1ealbHUM MIOJI0 CIPABXKHIX
TIOACHKUX MOTpeO, 00 BOHO — pe3ynbTaT KOHKYpPEHIii 0araTboX CHJI, OCOOIUBO Y
MOJIITUKO-JIEP’KaBHOMY CMUCII.

[To-iHmomy po3sriananu cogictu (eHOMEH NPUPOIHOro Npasa. Bonn BBaxanu,
0 Take MPaBO BUIUIMBAE 3 TPHUPOAM JIOAUHU SK ICTOTH, a TOMY 3aBXIH €
BUIIPABJAHUM, IPABUIILHUM, ICTHHHUM, 00 BUPAXKA€ JIFOJICHKY IPUPOY. 3HOBY HaBEILy
cinosa [Iporaropa. «Jlroau, — nuie BiH, — B pI3HUN Yac CIPUHAMAIOTh MO-PI3HOMY, B
3QJICKHOCT] BiJI BIIMIHHOCTI CBOiX CTaHIB. A came TOW, XTO JKHMBE 3a IPUPOJIOIO,
crpuiiMae Te 13 ICHYIOUOTO B MaTepii, 10 MOXKE SBUTHCS SK Take, IO KUBE 3a
MIPUPOIOF0, Tl K, IO KUBYTHh MPOTUIIPUPOIHO — TE, IO MOXKE SIBJISATHUCS SIK TaKe, 0
XKUBe mpotunpupoaHo» [260]. [IpoTarop BBaxaB 1€l MPUHIUIT YHIBEPCATBHUM IS
JHOJCHKOTO OYTTS, @ TOMY TaKUM, L0 NOIIKUPIOETHCA Ha Oy 1b-K1 3p131, BUMIpH, ChepH
KUTTETISIIBHOCTI JIFOAWHU. 3raayBaHuil Buile CeKCT HaBOJWTH MOT0 AYMKY Tak: «I
TOYHO T€ ) camMe BUEHHS JIa€ThCsl 1 CTOCOBHO BiKiB, 1 BIIHOCHO CHY a00 HeCHaHHS, 1
Opo KOXHUK BuA crTaHy/ moauHu/. OTXe, 3riAHO 3 MOro BYECHHSIM, KpPUTEpPiEM
ICHYI04OTO € JTrouHa. bo Bce, 110 ysABIS€THCA JTIOISM, TO 1 1cHYE. ..OTxe, MH 6a4NMO:
1/B CBOEMY BUEHHI1/ PO TEKYYiCTh MaTePii, 1/y BUEHHI/ IPO T€, 10 TPUUHUHHU YCIX SABUILL
JeXaTh B MaTepii, BIH TPUMAETHCS JOTMATUYHUX MOTJISAIBY [261].

[{ikaBUM € TakoX aHali3 JBOX OCHOBHUX TeYill CO(ICTUYHOrO TPAKTyBaHHSI
npupoAHoro mnpasa. HesBakaroum Ha Te, 10 B OCHOBY BKa3aHOrO (PEHOMEHY
IPEICTABHUKY I[LOTO HAMPSMKY Opaliv JIFOICHKY MPUPOTY, BUCHOBKH BOHU BUBOIMIIN
pi3Hi. Te3y mnpo piBHE NPUPOJHE MPABO BIACTOIOBajIa erajgiTapucTChKa Tedvis,
HaWBUAATHIIIMMU MPEICTABHUKAMU AKOI MOXHa BBaxatu [immis, AJKilamaHTa,

Jlikodpona Tomro. L1 MucmuTe cTBEpKyBaiy, 10 BC1 JIIOIX 32 CBOIMHU MPUPOTHUMHU
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npaBaMu pIBHI, HE3aJEKHO BIJ MICIS HApOJKEHHSA, CIMEHHOTO YU MaiHOBOTO
noxo/keHHsl. OCHOBa Takoi PIBHOCTI — MOJIOHICTh JItOJAEH 3a MpUpPOAOI0. 3BIACH —
HEOOXIIHICTh  JIIOJCBKOI  B3a€EMONOBArv,  COJIJAAPHOCTI,  B3aEMOCTPAKIAHHS,
HIATPUMKH OJHE OJIHOTO. 3BIJCH kK — 3allepeyeHHs] HACUJIbCTBA, HECIIPABEIMBOCTI,
PI3HOrO POJly COL1aIbHOT HETEPIUMOCTI MK JIFOABMU TOLIO. SICKPABOIO LIFOCTPALIIEO
TaKOT'0 PO3YMIHHSI TPUPOHOTO TIpaBa € ciioBa [ 'immis, siki HaBoauTh [111aToH y cBOEMY
niano3i «I[Ipotarop». Pobmsun cripody He JOBOAUTH roCTpy po3MoBy Mixk COKpaToMm i
[Tporaropom a0 kpaitHboi hopmu, 11€it Pinocod 6epe cinoBo i mpomosisie: «Myxi, sKi
TyT 3i0panucsa! S BBaxkaro, M0 BH yClI TyT POJAHYI, CBOSKH 1 CHIBIPOMAJSHU 32
MPUPOJIOI0, a HE 3a 3aKOHOM: aJIK€ IMOJ[I0HE € POJAUHHUM MOJI0HOMY 3a MPUPOJIOIO,
3aKOH € — TUPaH HaJl IIOJbMHU — 3MYIIIY€ O 0arato 4oro, mo TuAKo Ipupoin [262]
[Hmoro  imrocTpaliero  BKazaHoi To3WIii € ciaoBa AHTHGOHA AQIHCBKOTO —
JTaBHBOTPELbKOTO ¢iocoda, OTHOTO 13 MPEACTaBHUKIB CTApIIOro IMOKOJIHHS
codictiB. BiH cTBepKyBaB, 10 3a MPUPOJOIO JIFOJCHKI BIJIHOCUHU OJIHAKOBI SIK Y
BapBapiB, TakK 1 B €JUTIHIB, B YCIX JIFOJEH MOTPEOU B1J IPUPOIU OJHAKOBI [263].

Hpyra  Tewis  COQICTUYHOTO  PO3YMIHHS  NPUPOAHOTO  MpaBa €
AHTHETAJTITAPUCTCHKOIO 1 IpeICTaBIeHa TaKUMU iIMeHaMH, sk ["oprii, Kpitiii, Kammikn
Ta iHm. [{i MucnuTeni BBaXxau, 1110 piBHE IPUPOIHE IPABO YCiX JIIOEH, pa30M 3 THM,
00’ €KTUBHO 1 CITPaBEIMBO TOPOIKYE HEPIBHICTh. AJIXKE YC1 JIF0JIM HEOTHAKOB1 y CBOTX
O1loJsioriyHUX BUMIpaxX. XTOCh, HAIIPUKJIIA]l XOJIEPUK, XTOCh CaHTBiHIK. OMH Ma€ OJIHY
¢Gizuuny cuiy, iHIIMK — 1HOTY. Taki po3AyMu MPHUBENIHM BKa3aHe KpUio co(dicTiB a0
BHCHOBKY TIPO BUIIPaBJaHy HEOOXIHICTh COILIATbHOT HEPIBHOCTI JIOJEH. Y mianory
«opriit» Ilnaton HaBoguTh cioBa Kammikia: «...3akOHM sKpa3 1 BCTAHOBIIIOIOTH
cnaboCuIIbHI, a 1X OUTBIIICTS. .. [IparHyun 3adKaTi OUIbII CUJIBHUX, THX, XTO 3/1aT€H
HaJ HUMH MIAHECTHCS, OOSYHUCh IILOTO MiAHECEHHS, BOHH CTBEPIKYIOTh, 110 OyTU
BUIIE I1HIIMX COPOMHO 1 HECHpPaBeMJIMBO, IO B I[bOMY SKpa3 1 MOJsrae
HECIPAaBEJIUBICTh — B TPArHeHHI MITHATHACA BuUlle 1HMUX... OCh YoMy 3BHYAi
OrOJIONTY€ HECTPABEATUBUM 1 TaHEOHUM TPArHEeHHs MIAHSATUCS HaJl HATOBIIOM, 1 1€
3BETHCS Yy JIIOJIEH HECTIPABEUIUBICTIO. AJie caMa MPUPO/IA, 51 [yMaro, MPOTOJIONIYE, 110

1€ CITPaBEJIMBO — KOJIM KPAIIUKA BUIIE TIPIIOTO 1 CHJIBHUI BUIIE CTa0KOroy» [264].
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3Bepuych Temep g0 Apicroremt. Moro dimocodcbke BUYEHHS CIIPABEIIHBO
BBAJKAIOTh BEPIIMHOIO BCI€T aHTUYHOI (inocodii. B KoHTEKCTI gaHOI TeMH MOKHa
CTBEp/)KYBaTU TE€ caMme: KOHIEMI[is MPUPOAHOrO MpaBa HalyCHIIIHIIIE PO3TOpPHYTa
caMe 1M JaBHbOTrperbkuM muciauteneM. Jxopmk Cebaitn 1 Tomac TopcoH y cBoii
KHH31 «ICTOpis MONMITUYHOI JyMKW» NUITYTh: « Teopist IpUpoau B TAKOMY BHUIJISL, SIK
BOHA BUHMKJIA 3 O10JIOTIYHUX Ta COLIAIBHUX JIOCTIKEHB, Oyi1a moTpiOHa ApiCTOTEIO
JUTSI TOTO, 11100 3a0€3MeUnTH JIOTTUHY OCHOBY JJIs1 CPOPMYJILOBAHOI HAYKH 1 MUCTELITBA
nomituku. [Ipupona — ne raumbuHHA cucTeMa MOXKIUBOCTEH a00 CHII PO3BUTKY, IO
CIIPSIMOBY€TBHCS IXHBOIO IMAHEHTHOIO CYTHICTIO /IO TUTBKH JJISI HUX O3HAYCHOTO KIHIIA.
Bonu BuMararoTh i CBOrO PO3BUTKY TOTO, IIO MOKHA HAa3BaTH MaTepialbHUMHU
YMOBAaMH, SIKi HE PUBOASTH A0 KIHIIS, HA SIKUI CIIPSIMOBYETHCS] PO3BUTOK, aJIe MOXKYTh
JoroMaraTi ado 3aBa)kaTy PO3BUTKY, 3aJI€KHO BiJ TOTO, Y4 BOHHM CIPUSITIIMBI, UM HI.
[Toxii 1 3MiHM, sIKI Oe3MepepBHO BIIOYBAIOTHCS, - 1€ MPOIIEC, 3 SIKOI'0 CHIIM POCTY
MOYHMHAIOTH OBOJIOAIBATH MOTPIOHUMH JJI CBOTO PO3BUTKY yMoBamu. Lli Tpu dakropu,
Ha3BaHi ApicrorereM ¢GopMoro, MaTepiero 1 pyxoMm, € (QyHIaMEHTaIbHUMHU
CKJIAZJJOBUMU YaCTUHAMHU Npupoam» [265]. Cama x mpupoJa ONpeAMETHIOETHCS JIHILE
yepe3 pyx abo 3miny. K. Ilommep, xomeHTyrounm ApicToTens, 3a3Hayae: «3a
ApicToTeneM, KOXXKEH pyx abo 3MiHa O3HAYaIOTh peali3aliio (Yd «aKTyasi3aliio»)
MEBHUX MOTEHIIMHUX MOXJIMBOCTEH, BIACTUBUX BHYTPIIIHINA CYTHOCTI pedi» » [266]
Cama x mpupoja, SiK muile ApiCTOTeNb, «B IEPBUHHOMY 1 BJIACHOMY CMHUCIHI €
CYTHICTb, a CaM€ CYTHICTh TOTO, 1110 Ma€ HA4aJIo pyXy B cO01 camoMy sik TakoMy» [267].
[ inmomy micti BiH muie: «ApKe 1 pUpoJa HAJIEKUTh A0 TOTO CaMOro poay, IIo i
3/110HICTh; BOHA HA4YaJo PyXy, aje HE B IHIIOMY, & caMii peul, OCKIJIbKH L€ CaMO piu»
[268].

['onoBHI aymku ApicToTenss IIOAO CYTHOCTI TPUPOJHUX TMpaB JIIOJAUHU
BUCJIOBJICHH] B HOTr0 BijoMOMY TBOpi «HikoMaxoBa eTukay, e BiH (POPMYJIIO€ MOHATTS
«TPaBO B MPUPOJIN», CIIBBITHOCIYM HOTO 3 MOHATTAM «IIPABO HE BiJ MPUPOIN»,
TOOTO MPaBOM, SIKE€ BCTAHOBIIIOETHCS CAMUMHM JIIOJbMH, iX OpraHi3alli€o, ciocooom
cnuIbHOro icHyBaHHs. «lIpaBo Bij MpuUpoIn» BBAXKAETHCA, 3a TYMKOIWO ApiCTOTENS,

TaKUM, SKIIO BOHO «BCIOAM Ma€ OJHAKOBY CHJIy 1 HE 3aJI€KWTh BiJl BU3HAHHS YH
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HEBU3HAHHS WOTO JII0AbMIY. [HIIIE K TpaBo, «IPaBO HE BiJ MPUPOAN» ab0 «IIpaBo 3a
3aKOHOM 1 YTrOJOIO»BCTAHOBIIIOETHCS JIIOJIBMH, & TOMY IPYHTYETbCS HA iX CIUIbHIN
351aroAl Ta CruibHii BuroAdl. [{to yactTuny aep:kaBHOTO MpaBa ApiCTOTENb HOPIBHIOE 3
MipaMH )1l BUHA 1 XJ110a, sIK1 He BCIOJIM OJTHAKOBI: Y CKyITHUKA BOHM OUIBIIN, Y IPIOHUX
TOPrOBIIiB — MeHIII1 [269].

Takum ynHOM, ApICTOTENH TaK CaMo, SIK 1 HOT0 MONEPEeTHUKH, 30KpemMa coicTH,
BBA)KaB IMPUPOJHUM IPABOM TaKe IPaBO JIIOJUHU, SIKE 3YMOBJIIEHE ii MPUPOJIHOIO
oprasnizaiiero. OqHaK y TUTaHHI HI0JJ0 TPAKTYBaHHS Camoi JIFOACHKOI MPUPOAU HOTO
JTyMKH KOPIHHUM YMHOM BIJPI3HSUTHCS BiJ MOTJISIIB CBOIX MOMEPEIHUKIB. 30KpeMa,
MOBA 1/1€ IPO MUTAHHS CTAJIOCT1 YU 3MIHHOCTI L1€1 TPUPOAHN. APICTOTENb KATETOPUYHO
3armepedyBaB ICHYBaHHsI CTajoi, HE3MIHHOI Ta BIYHOI JIIOAChKOI mpupoau. Hasmakwy,
BiH JOBOAMB i1 3MIHHICTh. Tak caMo, SIK YBECh CBIT IlepeOyBae B PO3BHUTKY, TaK CamMo
JIOJICbKa TMPUpPOJa PO3BUBAETHCS, HAMOJSTaB ApicToTeNlb. A 1€ 3HAYUTh, IO
3a(ikCyBaTH CIPABXKHIO JIFOJICBKY TTPUPOAY MOKHA HE 3aBXK/IU, a JIMIIIE B MOMEHTH 11
HAWBHUIIOTO, IOCKOHAJIOr0 CTaHy. « MU Ha3MBAEMO MPUPOJIOI0 KOKHOTO 00’ €KTa TOU
HOro cTaH, — 3ayBa)Ky€ MUCIHUTEIb, — AKUH BUXOAUTH IIPHU 3aBEPLIEHH] HOI'O PO3BUTKY»
[270]. Sx mpukian, ApicToTenb IOPIBHIOBAB CIM'IO 1 JepkaBy. B KOHTEKcTi
BUSBIICHHSI IPUPOJHOCTI JIOACHKOrO OYyTTS BIH HA3WBaB CIPaBXKHBOIO 1 HAWBMILOIO
dbopmoto ii peanizarii 1ep>kaBy, TOAL SIK CiM 10 BBaKaB HEAOPO3BUHEHOIO (popmoto. JI.
Ce0aiin Ta T. TopcoH, KOMEHTYIOUU JYMKH ApICTOTENIS, TUIIYTh, 1110 KOKHA POCIIMHA,
SK BBa)XKaB BUJATHHUI I'PEK, MA€ CBOIO MPUPOJY, KA MPOSBISETHCS MOCTYMOBO. Take
caMe TOSICHEHHS MO’KHa 3aCTOCOBYBAaTH W JO PO3BUTKY CYCHNUIbCTBA. Y Takii
OPUMITUBHIN (HOpMI, K CiM’sI, BOHO MPOSBIISIE CBOIO ICTUHHY IPUPOAY Y MOJALI IIpalli,
ajyie y CBOiX BUIIMX ()OpMax BOHO BHUSBJISETHCS 3MaTHUM BiIKPUTH MIUPOKUHN MPOCTIP
JUISL PO3BUTKY THX 310HOCTEH, K1 «JIpIMAIOTh» Y OKpeMiii ciM’1. «CiM s, — mepe1atoTh
JI. Cebaiin ta T. Topcon cimoBa ApicroTensi, — MHepeaye B 4aci, ajie JepkaBa €
MIEePIIIOYEPIOBOIO «3a MPHUPOI0I0; BOHA TTOBHIIIEC PO3BUHEHA 1 ICHIIIE BiJoOpakae CyTh
CYCIUIbCTBA. 3 €1 K MPUYUHU KUTTS B JIepKaBl MOKA3y€e CBOIO CIIPABXKHIO JIOJICHKY
npupoay» [271]. Anke Jr0AChKa MPUPOJIa XapaKTEPHILIE MPOSIBISETHCA B PO3BUTKY

TUX CHWJI, SIKl MPUTAMaHHI1 TUTBKY JIIOAUHI. A OTXKe, ep)kaBa — 1€ €IMHE CEPEIOBUIIIE,
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B SIKOMY BOHU MOXYTb PO3BUBATHUCS; L€ IPUPOJHO» B JAEpXKaBl, sKa B JEIKHX
BITHOIICHHSX MPOTUJIEKHA I1HCTUHKTUBHIN MpuUpoal. SK JKOIyoi0 NpUTaMaHHO
IpOpPOCTATH B IyO, TaK caMo i JIOJCHKII NPUPO/Il BIACTUBO PO3BUHYTH CBOI HAalBHILI
cuau B Aepxkari [272]. Och 4yoMy B JIOTIKY BIHMCYETHCS BIJIOMHM BHUCIIB IIbOTO
JaBHbOIpELbKOro (utocoda mpo Te, 1O JIOAMHA 32 CBOEK CYTTIO € TMOJITUYHOIO
ICTOTOI0, TOOTO TaKOI, CIpPaBXHS MPUPOJA SIKOT PO3TOPTAETHCS TUIBKH 3aBISKU
nep KaBHUIIBKIN dopmi 1i Oy TTS.

Omxe, Ha BiAMIHY Bix codictiB abo, Hampukiaa, [lmaTtoHa, siki BBaXKayid, IO
IPUPOIHE MPABO € BIYHUM 1 HE3MIHHUM, APICTOTEINb 3MIHUB MOTJISI Ha 1€l eHOMEH.
Moro mo3uwis monsrana B ToMy, IO B AifiCHOCTI IIPUPOJIHE IIPaBO € i He3MiHHUM, i
3MiHHUM. He3MIHHUM BOHO € TOMY, 1110 HIKOJIM HE 3MIHIOE JKEPESIO CBOTO ICHYBAaHHS
— JTI0ACHKY IIpupoly. B 1boMy 1u1aHi ApicTOTeNb MOroPKyBaBcs 3 JIyMKOIO ITPO T€, 1110
OPUPOAHE MIPaBO —II€ A3EPKAJIO JIFOACHKOT MPUPOH, ii anekBaTHUM 3MmicT. Kpim Toro,
Take MpaBoO BiH BBAKaB HE3MIHHUM B TOMY CMUCII, III0 BOHO € HAMBUIIIOO I[IHHICTIO,
SKa JAa€Tbcsl Oylb-SKOMY IpPEACTaBHUKOBI JIIOJCBKOIO POAY BIJ HAapOJKEHHS 1,
3HAYNTh, HE MOKE OyTH BIAUYKEHUM H1 IIPH SIKUX OOCTaBUHAX.

3 iHmoro OOKy, MPUPOJHE MPaBO € 3MIHHUM, 00 3MIHIOETHCS caMa JIFOAChKa
npupoza. ['oBopsiun mpo codicTiB, ApUCTOTEND BKA3YE, 110 iX AyMKa PO HE3MIHHICTb
IPUPOJIHOTO NpaBa MpaBUiIbHA JIUIIE B TOMY CMUCII, SKIIO 1I€ IPaBo MOIIMPIOBATH HA
OoriB. Y bOMY BUNAJKY 3MIHHICTh a0COJTIOTHO BUKJIIOUCHA. AJle cepel JIFoAeH «X0d 1
MO>KJIMBO LIOCh IIPABE B1Jl IPUPOJIU, BCE LI€, OJHAK, 3MIHHE 1 pa30M 3 TUM OJHE ICHY€
BiJI MPUPOH, 1HIIE — He Bif ipupoam» [273]. TyT BenuKuii rpek po3KpUBaE JHKEPEIIO
3MIHHOCTI NMPUPOJHOIO MpaBa SK BHYTPIIHIA YMHHUK, & HE 30BHIMIHIA. Tomy 110
30BHIIIHIA 1O BIHOWIEHHIO JO0 JIIOACHKOI MNPUPOAM YUHHUK IIOJISATaE B CaMii
IISUIBHOCTI JIIOJIEH, @ TOMY 1 IOKJIAJAa€eThcs, B LIJIOMY, JAEpXKaBOw, ii 3aKOHaAMH.
3MIHHICTb X TPUPOJHOTO TMpaBa MOKJIAAAETHCS 3aKOHAMHU PO3BHUTKY JIFOJCHKOI
npupoan. ApicToTenb, TAKUM YMHOM, PO3KPUBAE B «IIPUPOJI» BHYTPIIIHE IKEPEIO
pPYXy, CAMOPO3BUTKY, MalO4M Ha yBa3l, 110 BCE B CBITI, K y IPUPOJHOMY, TaK 1 B
JTHOJCBKOMY niepeOyBae y BIYHOMY IpOLIECI BUHUKHEHHS, CTAHOBJIEHHS, PO3KBITY,

3anenany i cMepti. Komu >k BiH TOBOPUTH MPO 3MIHHICTh IPUPOTHOTO MPaBa, TO MA€E
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HAa yBa3i BUIBHHWM, HIYMM HE OOMEXEHUN pPyX, CAMOCTIMHHA PpPO3BUTOK, SIKUN
B1JI0YBa€ThCS caM 10 co0i, 0€3 30BHINIHIX BIUIMBIB.

ApicToTenp KOPIHHMM YHMHOM BIAPI3HSAB MNPUPOJHE MpPaBO BiJ IMpasa
MO3UTUBHOTO. SIKIIO OCTaHHE CBOKO [i€BY, 3000B’s3aJbHY CHIIy ueprae i3
BCTAHOBJIEHOTO JIIOJBMHM 3aKOHY, TO NPUPOJHE MPaBO I[030aBJIE€HE TaKOIo
HECIpaBeJIMBOTO  TATapsa. C€IAMHUM  MOTUBYIOUYMM  YHMHHUKOM,  JII€BOIO,
3000B’S13aJIbHOI0 CUJIOKO JUISl HOTO TPAKTUYHOTO BTIJICHHS € JIUIIE JIFOJIChKa MPUPOJIA.
Taxum ynHOM, IPUPOIHE MPABO BHpaAXKa€ HE 30BHIMIHI ()aKTOPU CBOTO iCHYBaHHS, a
cyTo BHYTpiHi. BoHO HEe moTpebye 1 He BUMarae onopu Ha BapTOCTI, K1 3HAXOIATHCSA
no3a JIIOJCBKOI TNpHUpoAcko. B 1pomy 1iaHi npupoaHe npaBo ApiCTOTENb
XapakTepu3ye SK IMpaBO JOCKOHale, 1JeanbHe, Halikpame. BoHO po3yMieTbes
JTABHBbOTPELIbKUM THTEJIEKTYaJIOM SIK B31pellb JUIsl OOTpyHTYBaHHS O3UTUBHOTO PaBa,
OJTHAK TaKU# B3ipellb, SIKUW HIKOJIW HE MOXKE OyTH JOCATHYTHH peallbHUM MPaBOBUM
KUTTSM KOHKPETHOTO cOlliyMy. ToOMy 10 YSBUTH >KUTTSI CYCIIJIbCTBA Ta HOTO YJICHIB
SK IIJIKOBUTE CIIAyBaHHS JIFOACHKIM TPUPOJI € HENOCSHKHHM ineanom. Hapermri,
IpHUPOIHE TPaBo APIiCTOTENb PO3yMiB fK BiuHe, aGCONIOTHE i HeoOMexeHe. Moro
€IMHUM OOMEXEHHSIM € JIIOAChKa MPUPOIA.

Busnauna ponp ApicroTens y KOHUENTyami3auli npoOieMu TpUPOAHUX MpaB
MOJIATAE TAKOXK 1 B TOMY, IIIO BiH 3po0OuB cripoOy chopMyIrOBaTH OCHOBHI MPUPOJIHI
npaBa JoAUHU. ba3oBUM cepell HUX BiH Ha3MBaB NPABO HA JCPKABHUIIBKE >KUTTS.
Bume inuiocs mpo aep)kaBy SK HaWBHUILY, JAOCKOHAITY (OpMY MPOSBY JIIOACHKOI
npupoau. TyT nuire mogam, 1o camy Jep:kaBy ApICTOTEIh PO3yMiB SIK HaWKparry
dbopmy JIFOICHKOT0 CIUJIKYBaHHS 1 CIUIBHOT JKUTTEAISUIBHOCTI JIFOAEH SK 1cTOT. Bracue
Ka)Xy4H, JepkaBa s ApICTOTeNs — L€ HE CTUIbKM OpraH yHpPaBIIHHS, CKUIbKU
yHIBEpCAJIbHUI CIOCi0 pO3rOpTaHHS KOJEKTHUBICTCHKOI CYTHOCTI JIFOJICHKOT MPHUPOIH,
nocKkoHasa ¢opma JAChKOI iepapxii. Toro , XTO HABUMUBCS JKUTH JIEPKABHUIILKUM
KUTTSAM, JTaBHBOTPEIbKUii (istocod BIIHOCUB A0 KaTeropii Jrofeil. A TOM, XTO JKUBE
1o3a JIep>KaBoro, TOM B pO3yMOBOMY BIJTHOIIIEHHI a00 HaIJIF0/IMHA, a00 HEJI0/I, — TUCaB

ApicToTeins.
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J1o OCHOBHUX MPHUPOAHUX TPAB JIFOJIMHUA JABHOTPEILKUI MHUCIUTEIh BIAHOCUB
npaBo BiAacHOCTI. «[IpuponHUM Uil BCIX JIOJEH € MparHEeHHS Ha)KUBAaTH CTaTKU 3
YCSIKMX POCIIMH 1 TBapuH», — 3a3HavaB BiH [274]. Ha lioro gymKy, 1ie OpUpoOIHbO TSt
OyIlb-SIKO1 JIFOIMHHU, sIKA MparHe MPUCBOIOBATH 1 BOJIOJITH. Tak caMoO MPUPOJIHUM IS
JHOJUHU Ma€e OyTH NPOTUIIEKHUM MPOIIEC — BIIUYKYBaHHs. 3BIJICH — IPUPOJIHE MTPABO
Jrofielt Ha OOMIH pe3ysibTaTaMHu BIIACHOI AisuibHOCTI. HaszuBae ApicToTens 1 iHII
IPUPOIHI ITPaBa, Taki SK MPaBo HA 1)Ky, HAa BIIMOYMHOK, HA YOCKOHAJIEHHS CBOET Y1
Ta Tijaa.

I Bce X, OYeBHMIIHO, HAWBUIIMM, CMHUCIOBUM, KIHEUHUM MPUPOTHUM IPABOM
JIOJUHU ApICTOTENb BBAKAB NIPaBO Ha BIIbHY PO3YMOBY JIsUIbHICTb. Llell BHCHOBOK
BiH 3pOOMB Ha OCHOBI 17I€1 HABUILIOTO JJOCKOHAJIOTO PO3TOPTaHHS JII0/ICHKOT MPUPOIH,
a TakuM €, 0e3CyMHIBHO, PO3YMOBa, TyXOBHA CYTHICTb JtoiuHu. Ha nymKy dinocoda,
«MPUPOJIa HIYOTO HE YMHUTH 0€3 LY, a «IPUPOAOI0 MU HAa3UBAEMO KOKEH 00’ €KT:
BI3bMEMO, HAINpPUKIAJ, MPUPOJY JIOJWHU, KOHSA, CIM’'1T — TOW IiXHIH CTaH, IO
YTBOPIOETHCS MPU 3aBEPILIEHHI iXHROTO PO3BUTKY. bijbllie TOro: 1O0CATHEHHS KIHIIEBO1
METHU 03HAa4ya€e HaWBHILE 3aBEPUICHHS, & CAMOJOCTATHE ICHYBaHHS € 1 3aBEPLICHHSM, 1
Halkpammm cranom» [275]. Halikpaliioro sk po3yMOBOIO TISUTHHICTIO € HE KOXKHA 3 HUX,
a JuIIe Ta, siKka 3[1MCHIOEThCS HEBUMYIIIEHO, 0€3 30BHIIIHIX BIUIMBIB, 32 MOKIUKOM
IyIii 1 camMoro po3yMmy. Takum TPUPOJHUM MPaBOM APICTOTENIb HA3WBAaB YHCTE
CHOTJISIIAHHS, CIIOTJISIAAHHS SIK OJ1aXKEHCTBO.

BinpomxeHHs BiAKpHBAaE HOBY €MOXY B 3aX1JHOEBPOMEUCHKIN Qimocodii B
oMy, y momiTH4Hii ditocodii, a ocobnuso y dinocodii mpupoaHux mpas. «BoHa He
NOpYIIWJa BCTAaHOBJEHY 1€ TPEKO-PUMCHKOK aHTUYHICTIO 1 3aKpiljieHy
CEpEeHbOBIUYSAM Tpajalll0 TEOPETHYHUX 1 MPAKTUYHO-)KUTTEBUX BapToCcTed. SK 1
paHiiie, B 4WCIl HaWBaxuBIimUX (inocodcrkux mpobiem mnepedyBae bor, cBit,
JIOJIUHA, 11 YEeCHOTU Touo. B 1igomy — OyTTS CycHibCTBa 1 WOro B3a€EMUHU 3
iHauBigoM. OnHak cnerudigaicTs BiapomKeHHs mosirae B TOMYy, 10 BOHO BiJIKPHIIO
HOBUM KOHTEKCT BKa3aHUX MpoOsieM, iX HOBE, OpHUTiHAJIbHE OOTPYHTYBaHHS 1
TeOpeTUYHe BUpilIeHHd... Hacamnepen, BiapomkeHHs T0O-HOBOMY TPaKTye MPUPOLY

JIIOJTMHM, 11 TPU3HAYCHHS 1 MICIIE B CBITOOYI0BI...» [276]. JIroguHa po3rIsiIaeThes IK
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IEHTp CBITY mopsna 3 borom, a ToMy xapakTepu3yeThCcsi K OOroiroanHa, 3 yciMa
aTpuOyTaMu: pO3yMOM, TBOPYICTIO, 3aTHICTIO TBOPUTH 3a 3aKOHaMHU J00pa 1 Kpacu. 3
iHmoro Ooky, (imocodis HPOTO yYacy pO3TJSAAE JIOAWHY SK 1HIWBIIYyalbHICTh —
HEIMOBTOPHE, YHIKaJIbHE, CBOEPIHE BTIJICHHS JIOJICBKUX CHJI B KO)KHOMY 1HJMB1/IOBI.
«Hi mpo onHy KynbTypy ax 10 camoro HoBoro uacy, — 3a3Ha4aB OJJUH 3 HAMB1TOMIIITHX
JOCIITHUKIB 3axiqHOEBpoIiericbkoro Binpomkenns JI. baTkin, — Hy HEMOXKIUBO 0YJI0
0 ckasaTu, 10 BOHA IepedyBaia B “TolIyKax 1HAMBIAYaJIbHOCTI”, TOOTO MparHyja
BIJICTOSITU 1 OOIPYHTYBAaTH HE3AJIEKHY T1IHICTH OCOOJIMBOI 1HIMBIAYaJbHOI JYMKH,
CMaKy, o0JlapyBaHHsI, CIIOCOOY JKHUTTS... [/1es i1HAUBIAYaTIbHOCTI, SIK II€ HE 371a€ThCS
IUBHUM, OyJla HEBIAOMa YCIM TpPaJAMIIIOHANICTCHKUM CYCHUIbCTBOM, BKIIIOUAIOUH
IPEKO-PUMCBKY AHTUYHICTBY [277].

B enoxy BinpomkeHHs MO-HOBOMY 3a3Byyaja TeMa MPUPOJHUX TpaB, a
HaNOUIbIIA 3acilyTra B [IbOMY HajeXxajla BUIaTHOMY Puiocody, FOPUCTY, TOJTITUYHOMY
muciuTesmo I'yro I'pomuito. Moro mpattto «IIpo npaso Biitxu i Mupy. Tpu KHUIH, B IKHX
MOSICHIOETHCS MPUPOJHE MPABO 1 MPaBO HAPOJIIB, @ TAKOX MPUHIMUIN ITyOIIYHOTO
MpaBa» BBAXKAIOTH KIACHYHUM JOCIIKEHHSIM TEMH MPUPOTHOTO MpaBa.

Tak camo, K 1 Bcst ¢imocodis BiapokeHHsT HE 3MiHMIA KOJIO TOJIOBHUX CBOIX
npoOJieM y MOPIBHAHHI 3 TMOMNEpeaHIMU ernoxamu, Tak camo ['. I'poiiii cyTTeBo He
3MIHUB 3MICTy TPHUPOIHOTO TpaBa y MOPIBHSAHHI 3 codicTaMu 4u ApicCTOTEIEM.
AHanoriyHo iM HiepJaHACHKUNA MHUCIUTENb BUBOAMB MPUPOJHE IMPABO 3 NPHUPOAU
moguHu. OHAK MOro peBOdIOLIMHA PoJib MoJiArajia B 1HIIOMY. BiH miykaB 1HIIMX
pakypciB OOTpyHTYBaHHS MIPUPOTHOTO MpaBa, 1HII HOTO JOKA3H 1 B IbOMY KOHTEKCTI
BIH BUPA3HO IHIIUH, HIXK cOicTH Ta APICTOTEb.

[lepma npobnema, siky craBuB I'. I'poriii — e NUTaHHS NPO CYTHICTb JIOAUHHU.
«JIronuna, — nucaB BiH, — O€3MEPEUYHO € TBAPUHOIO, aJie TBAPUHOIO BUILIOTO KIITANTY,
KyAu OUTBbII JAJIEKOI0 BiJl 1HIIMX TBapHUH, HDK PI3HI BUAM TBAPUH PIHATHCS MIX
c00010... OHaue cepell XapaKTEPHUX PUC JTIOJUHHA — TIOTAT JI0 CYCHIBCTBA, TOOTO 710
CYCIUIBHOTO KUTTS — HE JIO JKUTTA B3araji, a J0 MHPHOTO i OpraHizoBaHOro,
BIJIMOBIAHO 10 MIPU PO3YyMy, CHIBXKHUTTS 3 JIIOJbMHU, MOAIOHUMHU 10 ceOe; Takuil

CYCHUIBHUM TIOTAT CTOIKM Ha3Bajau ‘‘coriabenpHICTIO”» [278]. Sk BUIHO, MM
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BHCJIOBOM HIJIEpJIaHCHKUI MUCITUTEIb BUAUISIE Bl CyTTEBUX PUCH JIFOJAWHHU SIK ICTOTH.
[lepmia 3 HUX modsrae B MNPUPOJAHIA MOTPeOl CYCHIIBHOCTI JIFOAMHM, il
KOJIEKTUBICTCBKOMY CHOC001 1cHyBaHHA. [lpyra migkpeciaroe MUPHUH XapakTep
JIOJIMHA B YMOBaxX CyCHUIbHOCTI. JItoauHI He moTpiOHA KOJEKTHBICTChKa ¢opma
ICHYBaHHS Ha 3acajiax arpecii Ta BiiiHU. 30epeXKeHHSI MUPY 1 371ar0JIU B CYCIILJIBLCTBI €
BHYTPIIIHBOIO MOTpeboto moaunu. Ochk came B IIMX CYTHICHHUX pHCaX JIOJCHKOI
npupoau I'. I'pomiit 1 BOauaB mkepeno mpupoaHoro mnpaBa «Take miaTpUMaHHS
COIIAIBHOTO JIJy, SIKE MU TMPHUOIU3HO OKPECIHIIN 1 K€ Y3TOKYEThCS 3 JIOACHKAM
po3ymMoM, OOIPYHTOBAaHO MOKHa Has3BaTH Jpkepenom mpasa. Jlo miei cdepu mpasa
HaJIe)KaTh YTPUMYBaHHS BiJl TOTO, 1110 HAJIEKUTD 1HILIOMY, IOBEPHEHHS IHIIOMY Oy /1b-
SIKOT 10TO BJIACHOCTI, SIKa MOTJIa OMMMHUTHCS B HAC, @ TAKOXK TOTO MPUOYTKY, SIKUA MU
MOTJIM OJIepKaTH BiA Ili€l BIIACHOCTI; 3000B’sS3aHHS BUKOHYBAaTH OOIISHKH,
BiJIIITKOZIOBYBATH BTPaTy 3 HAIIIOT BUHU 1 HAKJIAAATH Ha JIFOJIeH ITOKapaHHs, Ha SKi BOHU
3acIyroBy0Th» [279].

Jpyra npo6yiemMa BUILUIUBAE 3 BUlleHa3BaHoro 1 i71st ['. ['po1isi BoHA BUSBIISIETHCS
SK TIUTaHHS MPO MOMNITYK TAKUX apTYMEHTIB Ha KOPUCTh MPHUPOIHOTO TpaBa, siki 0 He
M1JJaBaJIMCS JKOJTHOMY CYMHIBY HI MPH SIKUX yMOBax. «SI cTraBuB c001 3a MeTy, —
HiKPECITIOE MUCIIUTENh, — IIYKaTH JJIs TIOJIOKCHBb MPUPOJJIHOTO TpaBa JOKa3M, sKi
3aCHOBaHI Ha TaKUX JIOCTOBIPHUX MOHATTSIX, MO0 HIXTO HE MIr iX 3amepeduTH 0e3
HAaCWJIbCTBA HaJ caMuM co0oro. OCHOBHI X Hayaja MNPUPOJHOIO TMpaBa, SKIIO
3BEpHYTH Ha HUX YBary HaJIeXHUM YMHOM, SICHI Ta OYEBUIHI caMi 1Mo cobi Tak caMo,
SK 1 T€, 0 MU CIPUMMAEMO HAIIUMH BIIUYTTSAMU, SKI HE BBOJATH B 3a0JTy/KCHHS,
SIKIIO TUIBKUA OPTaHM BIAYYTTIB 3HAXOASATHCS B HAJICKHOMY MOPSIKY 1 BC1 HEOOX1IHI
JUISl HUX YMOBH € B HasiBHOCT1» [280]. B 1bOMy KOHTEKCTI1 HiI€pIAaHICHKUN MUCTUTETD
IIyKae 1HII1 JJOKa3u MPUPOJHOTO MpaBa, HiXk Horo nonepeaHuku. st Hboro npupoaa
JTIOJUHU — a0COJIIOTHO SICHE 1 YITKE JPKEepesao MpUpOAHOro mpasa. TyT HOro aymka
HIYUM HE BIIPI3HAETHCA BiJ cODICTIB Ui ApiCTOTEINS, UM BCIX 1HIIUX TOCHTITHUKIB. I'.
I'pomiit ime pmami, BiH Ha3MBa€ COIIa0EIbHICTh, CYCHUIBHICTh TOJIOBHHM 1
0€3CYMHIBHUM JIKEPEJIOM PUPOIHOTO MpaBa. CoLlaIbHICTD JIIOAUHU, HA HOTO JYMKY,

€ OYEBHIHOIO 1 HE BUMArae JJ0kasiB xoua 0 TOMy, 1110 BOHA — IPUPOTHUHN CTaH JIFOANHH,
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a 3Ha4MTh ii mpupoaHe npaso. «IIpupoaHi mpaBa JTOIWHU, — MEPeNaAOTh TyMKY I
I'pouis Ix. Cebaitn ta T. TopcoH, — HE € pe3yJabTaTOM JTOOPOBIILHOIO BUOOPY 4U
IPOAYKTOM JIOMOBIIEHOCTI, @ HABMAaKU. AJ[)KE€ caMa JI0JIChKa HaTypa, sKa, HaBiTh KOU
HaM HIYoro He OpakyBayio, MpuBeila O© HAC 0 CYCHUJIBHUX B3a€EMHH, € MAaTip IO
IPUPOIHOro npasay [281].

[Ticns toro, sk I'. I'porriit 00TpyHTYBaB COLIANBHICTD JIFOAWHH ii HANBAXKIIUBIIIOO
IPUPOAOIO 1, TAKUM YMHOM, HAUTJIMOLIUM JIPKEPEIOM IMPUPOIHOTO MpaBa, BiH IIyKae
HOBUH apryMeHT Ha J10Ka3 CBOE€T 171€i. Llel apryMeHT BiH 3HaXOAuTh B po3yMi. bo s
TOr0, 1100 JOBECTH MPUPOJHE MPaBO SK OUYEBUIHE 1 SICHE MPOJOBXKEHHS JIIOJICHKOI
OPUPOAH, MOTPIOHMM TOKA3, AKUH Mae OyTH TaKk caMO OYEBUJHUM 1 CHUM. | Takum
JI0OKa30M, Ha TyMKY HIJIEpJIaH/ICbKOT'0 BUEHOTO, € po3yM. BiH — npyra HeoOXiiHa yMOBa
OPUPOAHOrO TMpaBa JOJWHUA. PO3yMHICTh JIOJWHU HE TIIBKU BHUCTYIAE IM1JCTAaBOIO
OPUPOAHOrO IpaBa JIOAUHH, ajieé I OJHOYACHO € TIEI0 CHOHYKAIbHOIO CHJIONO, SIKa
3MYIIy€E JIOAUHY JI0 peani3allii CBOiX MPUPOJHUX MpaB, X04e I[bOT0 caMa JIF0UHA YU
HE Xo4Ye. «3aKOH MPUPOAM — 1€ AUKTAT 3JOPOBOTO PO3YMYy, SIKHH BKa3ye, 1110 TIEBHA
TS, BIATOBIIHO A0 TOTO, Y3TOJKYETHCS BOHA UM HE Y3TOJKYETHCS 3 PAlllOHAIBHOIO
MPUPOJIHOIO, MICTHTh Yy €001 MOpPaJbHY SKICTh NEPIIOCIEMEHTIB YU MOpaIbHYy
HEOOXI/IHICTh; 1 1110, SIK HACIIJOK, TaKy Jit0 abo 3a00poHse, ab0 MPUIKCYE TBOPEIIb
npupoau — bor» [282]. A ockinbku me came Tak, TO 1 METOJOJIOTIS JTOCIIIKESHHS
dbeHomMeHa MPUPOJHOIO MpaBa MOBHUHHA OyTH aJ€KBATHOIO CYTHOCTI TaKOTO IMpaBa.
3BiACH — 171€ PO3yMYy SIK HE TUIbKM 0a30BOi yMOBM KOHCTHUTYIOBaHHS HPHUPOJHOIO
npaBa JIIOJAWHM, aje ¥ SIK CTPYKHS HAYKOBOI METOAOJOTIi PO3KPUTTS CYTHOCTI
OPUPOAHOIO MpaBa.

B upomy wmicii s o3Hauy rosioBHy 3aciayry I'. I'pouis y oOrpyHTyBaHHI
OPUPOAHOrO TpaBa, KpiM TOTO, L0 MOKa3aHo Buile. Himepianachbkuil BueHUi
(¢akTUYHO BHepLIE B ICTOPIl 3aXiJIHOEBPONEUCHKOT MOMITUYHOI JYMKH O3HA4yUB
npo0ieMy METOOJIOTIi SK HaWBaXKIIMBINIY y CHpaBl OOTPYHTYBAaHHSI MPUPOJTHOTO
nmpaBa JIIoAuHU. BiH He mimoB nuissxoMm codicTiB uu ApicToTens, SKi 0COOIUBUM
YHHOM He TypOyBalucs Mpo KOHUENTYalIbHICTh apTyMEHTIB Ha KOPUCTh MPUPOTHOTO

npasa jroauHu. . I'porriit moctaBuB 3a MeTy c(HhOpPMYJITIOBATH TaKy METOJIONOTIIO, SIKY
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MOTIM OXapakTEepU3yIOTh SK parioHamicTUYHy. «Benmnuesne 3HadyeHHs Teopii
OpUpoOJHOrO TMpaBa..., — 3a3Havatorh J[. Cebaitn 1 T. Topcon y cBoiit
dynnamenTanpHid KHU31 «ICTOpis MOMITUYHOI AYMKH», — TOSCHIOETHCS HE THUM
3MICTOM, SIKHI B Hel BKJIaB ['poI1iid, OCKIJIBKHU B I[bOMY BIJTHOIIICHHS BiH 1II0OB IIJISXOM,
BTOPOBAHMM CTapOJAaBHIMU MpaBHUKamH. JloOpa Bipa, peajibHa CIpPaBEJIUBICTD 1
HEMOPYIIHICTh YToJ 3a BCiX YaciB OyJIM MpaBUIIaMU, SKUM MPUTTUCYBATIOCS MPUPOJIHE
MOXO/KEeHHs. 3HaYeHHs O0ys10 MeTofoioriyHuM. Teopis 3a0e3nedyBaia paioHaJIbHAMN
METOJ, SIKMM B CIMHAAISITOMY CTOJITTI MIT BBaXaTUCSd HAyKOBUM... BoHa, B
TOJIOBHOMY, 3BEpTaJIacs 10 pO3yMy, SK 1 BCl CTapOJaBHI BapiaHTU MPUPOHOTO TIPaBa,
ajie 3HaA4YeHHSI PO3YMY JIOCATJIO TAKOrO CTYINEHS YITKOCTI, SIKOTO HIKOJIK HE OyJio 3a
aHTUYHMX 4aciB. IctoTHl wyacTi ['pouieBl mnocuinaHHs Ha MaTeMaTuky. lleBHi
MOJIOKEHHS MTpaBa aKClOMaTH4HI, SIK aKCIOMaTUYHE Te, IO JIB14i MO JBa — YOTUPH; L
MOJIOKEHHS TapaHTOBAHI IXHBOIO SICHICTIO, IPOCTOTOIO M caMo oueBUAHICTIO... Came
1151 IKICTh METOAY TipuBadroBana ['poiis. .. Bin MmaB HaMip 3poOuTH i TIpaBa Te, 110
3T1JIHO 3 OTO PO3YMIHHSAM IpeaMeTa, YCHIITHO 0yII0 3/IIHCHEHO B MaTeMaTHuili, abo Te,
o ["amineit 3poous s dizuxuy [283]. Jlo mporo go1aM, 1o K 11e He TUBHO 3BYYHTh,
oJIHaK, MOJIMBO came . ['porist moTpiOHO BBakaTH 3aCHOBHUKOM PalliOHaIICTUYHOTO
MeTony B Haymi, a He P. Jlekapra. Ake BKa3zaHa MHOIO OCHOBHa po0OoTa
HIJIEPIaHACHKOT0 BUYCHOTO 3’ SIBUJIACS PaHIIIe YCIX METOAOJIOTTYHUX Mparb GhpaHIry3a.

[1ini0’t0 KOpOTKI BUCHOBKHU. [lepmmii mosisirae B HaJ3BUYANWHIN aKTyaJIbHOCTI
IPUPOAHUX TIPAB JIOJUHU, OCOOJMBO B HAIl Yac, KOJM TpaBa i CBOOOIN TPOMaJISH
CTaJIM HAPDKHUM KaMEHEM CYCHJIbHOI MPAaKTUKU CBITOBOI CUIBHOTHU. Jpyruii Bkazye
Ha TJIMOOKY YKOPIHEHICTb BKa3aHOI NpoOJeMH B ICTOPIi 3ax1AHOEBPONEHCHKOI
IHTENEeKTyalICTUKHU. TpeTiii JOBOIUTS, 110 B 3aX1THOEBPOIEHUCHKIN TpaauLii CKiIanacs
JIOBOJTI SICHA JOCIIITHUITbKA JIiHIS HAyKOBHX PO3POO0OK MPOoOIeMU MPUPOIHOTO MpaBa,
BY3JIOBUMU CKJIQJIOBUMU SIKOi CTaJIM MOTJISIAN JaBHBOTPEIbKUX CO(DICTIB, ApiCcTOTENs
ta I'. I'portisa. JlaBHBOTpEIbKI COPICTH aKTyali3yBalld MpoOJieMy MPUPOTHOTO TIpaBa,
ApicToTenb BHIC B i1 3MICT CyTTEBI 3MIHH, SIK1 CTOCYBAJIMCS CTAJIUX UM 3MIHHUX BUMIPIB
npupojHoro npasa. I'. I'por1riii 30aratuB METOIOJIOTIYHUN apCceHaNl HOCTIKEHb L€l

npoOnemu. MokHa TOBOPUTH TIPO T€, 10 HA HIAEPIAHACHKOMY MHUCIUTEN TIEBHUM
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YUMHOM 3aBEPLIMBCS €Tall CTAHOBJIEHHS IPUPOIAHOrO MpaBa JIIOJAWHU K TEOPETUYHOI
npobnemu. OpHouacHo koHuenuis I'. I'pouis mpo npupogHi mpaBa JIOJWHU
BIJIKpHMBaJIa HOBUUM MEPIOJ JOCIIKEHb NPOOJEMH, SKUH pPO3rOPHETHCS B Cy4YacCHI
KOHIIENIiI MPUPOJHOrO MpaBa, a TaKOX Yy MDKHApOAHI JOKyMEHTH IpO Ipasa I

CBOOOIM JIIOAMHU 1 TPOMa/ISTHUHA, PUTAMaHHI HAILIOMY 4acy.
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